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NOTABLE CASE LAW 


rHEVENirON OF FOOD ADULTER mON 

Wbetlier the definition of 'sale' contained in article of food for fauuan consumption only ? 
Section 2 (xiii) of the Prevenlim of Food Adul- (No) 

teration Act, 1951, is confined to the sale of 1970 Cri L J 1062 (G N 269) (Bom) (FB), 


NOMINAL TABLE 


Afit Singh v. State Delhi 1075(0 N 207) (FB) 
Alit Singh v. State of Punjab 

Punf 1119 (C N 278) (FB) 
Arun Ghosh v. State of West Bengal 

SC1136(CN2S1) 

Bhimappa Bassapna v. Larman Shivarayappa 

SC 1182 (ON 280) 
Budhsen v. State of U P. SC) 149 (C N 285) 

Daya Ram Das v. Ra}a Ram All 1020 (C N 257) 

Dhirallal Valjl Kotak v. Ramr-handra 
JanglaJt Gufar Bom 1062 (C N 203) (FB) 

Gangavaram Sankaraiah, In re 

- Andh Pra 1029 (C N 258) 
Govindan, V, V, In re Mad 1110 (C N 273) 
Gulabchand Bhudarbhai v. State of Gsj'arat 

Guj 1100 (C N 270) 
Guriant Singh v. Stale of Rajasthan; 

.See S C 1144 (C N 2S4) 
Helhubha v. State of Gujarat 

S C 1138 (C N 282) 
Kharade, M. B. v. State of Gujarat 

Guj 1090 (C N 209) 

Municipal Corporation of Delhi v. Om 
Prakash Delhi 1047 (C N 201) 

Narkeldanga Roller Flour Mills v. Cor- 
poration of Calcutta Cal 1073 (C N 200) 


Public Prosecutor v. Abdul Aziz Khan 

Mad 1107 (C N 272) 
Badhashyam De v. State Cal 1049 (C N 260) 

Ramankutty, M. V. v. State Ker 1103 (C N 271) 
Ramazan Bi v. Bhim’sen Rao Mys 1113 (C N 275) 
Ram Singh v. R. Sushila Bai 

Mys 1110 (C N 276) 
Salem Govindappa Chetty, In re 

Andh Pra 1058 (C N 264) 
Sarju Ram v. Harihar Ram Tewary 

Pat 1117 (CN277) 
State V. Bherulal Dagadulal Jain 

Bom 1038 (C N 259) 

V. Raghubir Das Delhi 1051 (C N 762) 

State of Gujarat v. Project Manager of 
Oil and Natural Gas Commission at 
Cambay Guj 1053 (C N 203) 

State of Rajasthan v. Kartar Singh 

S C 1144 (C N 284) 

Stale of U, P. V. K; K. Gupta 

SC 1142 (CN 283) 
Subramanfam, V., In re Mad 1111 (C N 274) 
Sushila Ghosh v. Was Deb Mutreja 

Tripura 1129 (CN279) 
Vinayak Datta v. State Goa 1081 (C N 208) 


SUBJECT INDEX 


AIR FORCE ACT (45 of 1950) 

S 9— Power to declare persons to be on active 

service— Notification under, declaring that all per- 
sons Eubiect to the Act shall ‘'wherever they may 
be serving” be deemed to be on active service — 
Phrase ‘‘wherever they may be serving” would 
cover not only persons actually engaged in per- 
forming duties of their respective offices on date 
‘ of the commission of offence alleged against them 
but also the persons on leave from Air Force at 
relevant point of time — ‘Serving’ would mean 
holding employment as distinguished from aclu 
ally performing duties of service 

PunJ 1119\(CN278) (FB) 
S. 71 — Civil offences — Act does not bar in- 
herent jurisdiction of Criminal Court « AIR 1967 
Cal 323 and (1949) 2 Mad L J 44 and AIR 1945 « 
Mad 289 and AIR 1945 Bom 176 held not good 
law in view of AIR 1961 S C 1762 

Punj 11190 (C N 278) (FB> 

I BOMBAY POLICE ACT (22 of 1951) 
t S 2 (11)— "Police Officer” — He must be ap- 

pointed under Act — It is not necessary that he 
should be under the control of Inspector-Gensral 
of Police— Police officer who is a member of Anti- 
Corruption Bureau directly working under Gov- 
ernment Is a ‘‘police officer” within S. 2 (llj 

Guj 1090C tC N 269) 

S. 3 — One police force for the whole State — 

Antf-Corruplion Umt separated from office of 
Inspeclor-General of Polfce and brought under 
direct control of •Government— No contravention 
(August) 1970 Cri.LJ. Indexes. 1/(1) 


BOMBAY POLICE ACT (coiitd.) 

of section — It is not creating separate or second 

police force in the State Guj 1090A (C N 209) 

S. 5 (a)— Constitution of Police Force— Power 

of Government to organise police force does not 
mean power to bifurcate police force — Govern- 
ment passing resolution to separate Anti-Corrup- 
tion Unit and bringing it under its direct control — 
There is no bifurcation of police force 

Guj 1090B (C N 269) 
BOMBAY SHOPS AND ESTABLISHMENTS ACT 
(79 of 194S) 

See under Shops and Establishments. 

CIVIL PROCEDURE CODE (5 of 1908) 

Pre.— Interpretation of statutes— Reference to 

headings prefixed to the sections 

Delhi 10753 (CN 207) (FB) 

Pre— Judicial precedents -Contrary decision 

of Single Judge — Division Bench and Supreme 
Court decisions on the point— Decisions are bind- 
ing— No need to refer the case to Division Bench 
— (Constitution of India, Art. 141) 

MyslllSB (CN275) 

CIVIL SERVICES 

—MYSORE GENERAL SERVICES (REVENUE 
SUBORDINATE BRANCH) VILLAGE AC- 
COUNTANTS (CADRE AND RECRUITMENT) 
RULES (1961) 

R. 6— Village Accountant— Deputy Commis- 

missioncr a competent appointing authority— See 
Criminal P.C. (1898), S. 197 Mys 1113A (CN 275) 
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CIVIL SERVICES fcontd.) 

—PUNJAB POLICE RULES (REPRINT EDI- 
TION) 

Vol. Ill, Para. 25 28 — Filing of incomDlete 

charge-slieot — Paragraph 25,26 contains instruc- 
tions for the police and cannot affect procedure to 
be followed by Criminal Court 

Delhi 1075F (C N 207) (FB) 


Subject Index, CRT. L. J. 1970 AdgtJst 


COMPANIES ACT (1 of 1956) 

• S. 613 (11— Section applies to all proceedings 

civil, criminal or otherwise— Absence of criminal 
intention is irrelevant while dealing with person 
under this section Mad 1107C (C N 272) 

Ss. 648, 658— General Clauses Act (lt.97), S. 0 

— Prosecution instituted in respect of offences 
under Companies Act, 1913, lon^ after Act of 
1956 came in force in Pondicherry territory — 
Neither S. 648 nor application of S. 0 of General 
Clauses Act as provided in S. 658 can save prose- 
cution — (General Clauses Act (1897), S. 6) 

Mad 1107B (C N 272) 
— — S. 058— Prosecution instituted in respect of 
offences under Companies Act, 1913, long after 
Act of 1956 came in force in Pondicherry terri- 
tory— Maintainability— See Companies Act (1956), 
S. 648 Mad 1107B (G N 272) 

CONSTITUTION OF INDIA 
——Art. 136— Appeal by State against acquittal of 
one of accused and appeal by another accused 
who was convicted against his conviction — Prose- 
cution case against convicted accused accepted by 
both the High Court and the Sessions Court — 
Ordinarily Supreme Court will not consider evi- 
dence for third time, but since in appeal against 
acquittal of another accused entire evidence was 
read over, the Supreme Court was able to appraise 
the evidence in relation to the convicted accused 
also S C1144C(CN284) 

Art. 130— Supreme Court will not ordinarily 

interfere with conclusions of fact properly arrived 
at by High Court on appreciation of evidence 
except where there is legal error or somedisregard 
of the forms of legal process or violation of prin. 
ciples of natural Justice resulting in grave or 
substantial injustice— Entire case depending on 
identification of accused found on test idenliBca. 
lion parades— High Court not appreciating evi- 
dentiary value of parades- High Court proceeding 
.on erroneous legal assumption that it is substan- 
tive evidence and on basis of such evidence alone 
conviction can be based — Court also ignoring 
important evidence in regard to manner of identi- 
fication parades and other connected circumstan- 
ces — Supreme Court will discard such legally 
infirm evidence of identification . Judgment of 
Allahabad High Court, Reversed 

SC1149B (CN285) 
—Art. 141 — Contrary decision of Single Judge 
of High Court- Supreme Court decision on the 
point is binding — See Civil P. C. (1908), Pre. 

Mys 1113B (C N 275) 
CRIMINAL COURTS AND COURT MARTIAL 
(ADJUSTMENT OF JURISDICTION) RULES 
(1952) 

— R. 3— See Criminal P. C. (1838), S. 549 

Punj 1119C (C N 278) (FB) 
CRIMINAL PROCEDURE CODE (5 of 1898) 

S. 4 (1) (h)— Complaint and a protest petition 

— Distinction — Separate procedure stated 

\ Pat 1117 (CN 277) 

—S. 4 (I) (h)— Complaint includes oral allega- 
tion S C 1132D (C N 280) 

Ss. 133, 528 (2)— Proceedings under S. 133— 

Transfer under S. 528 (2) is legal. AIR 1956 Cal 
220, Dissented Tripura 1129A (C N 279} 


CRIMINAL P. C. (coiiid:) 

— S. 145 (0)— Recent possession — No recent 
decision on "possession” of disputed land by Civil 
Court — Sessions Judge cannot interfere with 
Magistrate’s finding on "possession”— Even if there 
is recent decision of Civil Court about possession 
Magistrate must find who was in actual possession 
during relevant period All 1O20B (C N 257) 

— S. 154— Credibility of F. 1. R.— F. L R,, made 
by person who had information from another— In 
such cases sometimes facts get omitted which 
should have been mentioned— Suspicion cannot 
be attached to statement, because of this 

SC il44D (C N 284) 

S. 154— Person assaulted brought to police 

station — Oral statement b> him to Head Const- 
able that accused assaulted him— Victim removed 
to Hospital — Another Head Constable recording 
his statement in Hospital — Statement made in 
police station cannot be treated as F. I. R,— Later 
statement only can be said to have been given 
with object of putting police in motion for investi- 
gation Goa 1081F (C N 288) 

S. 162(1) and (2)— Sub-section (2) is an excep* 

tionto sub-s. (1)— Limitation imposed by S.162 (1) 
—Not applicable to dying declaration 

Goa 1081E (C N 268) 

S. 164— Statements of witnesses under S. 184, 

are not evidence but are corioboratiye of what 
they had said in committaUCourt 

S C 1144B (C N 284) 
— S. 170— Case to be sent to Magistrate when 
evidence is sufficient — Section 170 does not re- 
quire that a report in the nature of an incomplete 
charge-sheet should be forwarded under that 
section by police before an order of remand under 
S. 344 IS made Delhi 1075D (C N 207) (FB) 

S. 190 — Cognizance of offences — Taking 

cognizance — What amounts to 

Delhi 1075B (C N 267) (FB) 

S. 197— Mysore Land Revenue Act (12 of 

1984), S. 16 (1)— Accused a village accountant— 
By virtue of S. 16 (1) of the Act and R. 8 of the 
Village Accountants Recruitment Rules, Deputy 
Commissioner a competent appointing authority— 
Even if .power of appointment Is delegated by 
Government to Deputy Commissioner, no sanction 
of Government under S, 197 is required. Cn, Reyn, 
Petn. No 115 of 1968 (Mys), Dissented from 

. Mys 1113A (C N 275) 

— S. 204 (IB)— Accused pleading guilty and not 
raising objection in regard to non-compliance 
with 8. 204 (IB) or that the names of witnesses 
were not included in the complaint— Held, that 
he could not raise objection in the proceedings 
in revision— Provisions are not mandatory so as to 
vRiate the trial by mere non-compliance in the 
absence of prejudice to accused 

Delhi i051A (C N 262) 

S. 251A — Accused charged for offences under 

Ss. S2S, 504, 506 and 541, 148, Penal Code on 
basis of police report - Offences under Ss. 323, 504, 
500 and 541 compounded— Magistrate has to dis- 
charge accused for offence under S. 148 and also 
under S, 251A— Sea Criminal P. G. (1898), S 345 
(6) Bom 1038 (C N 259) 

— S. 344— Remand - Magistrate can remand ac- 
cused to custody beyond 15 days of his arreit in 
absence of charge-sheet under S. 173 and without 
^^^'“i.^'^Bnizance of offence. AIR 1950 Orissa 
129, Dissented from Delhi 1075A (C N 207) {FBJ 

251A-Penal Code (I860), 
Ss, 323, 504, 508,541 and 148 — Accused charged 
for offences on basis of police report — Offences 
under Ss. 323, 504, 506 and 541 compounded— 
Magistrate has to discharge accused for offence 
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.SuBJBOT Index, OKI. L. J. 1970 August 


CRIMINAL P. C. (conld.) 

under S. 148, also under S. 251A. (1923) 24 Cri LJ 

114 (Mad), Dissented from Bom 1038 (C N 259) 

— S 417 (3;— Special leave to appeal— Right to 
—Offence of mischief by fire— Case triable exclu- 
sively by Court of Session— Two separate cases 
instituted, one on police report and the other on 
complaint— Identity of cases maintained upto the 
end of Sessions trial — Both cases ending In ac- 
quittal — Complainant held had right to move High 
Court for special leave under S. 417 (3) in his 
own case— Misc. Cri. Petn. No. 610 of 1968, 
D/- 28-11-1988 (Mys), Reversed 

SC 1132A (C N 280) 

S. 417 (3)— “Case" — Meaning— (Words and 

Phrases - Case) S C 1132B (C N 280) 

— — S, 417 (3)— "Instituted”— Meaning 

S C 1132C (C N 280) 
—— S. 429— Division Bench— Difference of Opi- 
nion-Reference to third Judge— Third Judge is 
to deal with the whole case and is free to resolve 
difference as he thought fit SC 1138A (C N 282) 

S, 435— Power of Sessions Judge under — 

Cannot reappraise evidence himself — Cannot 
interfere unless error of procedure or law has 
caused substantial miscarriage of justice— Where 
material evidence has been ignored finding of fact 
can also be interfered with 

All 1026 1 (C N 257) 

S. 439— Offence under Prevention of Food 

' Adulteration Act — Conviction on basis of report 
of Public Analyst which was accepted by accused 

— Accused cannot raise technical objection in 
revision that the Analyst was appointed for the 
State of Punjab and not for the Union Territory of 
Himachal Pradesh— Postition of accused in revi- 
sion is not better than that in appeal preferred by 
him against conviction Delhi 1051B (C N 262) 

S. 439 (6)— Enhancement of sentence 

Delhi lOolC (G N 262) 

Ss. 478 to 479— Applicability — Magistrate 

holding witness to have made false statements — 
False portion of evidence not pointed out by 
Magistrate— Magistrate merely referring to contra- 
dictory statements— Case for giving false state- 
ment directed to be started -Finding required by 
S. 479A (11 not made— Ingredients of' perjury not 
satisfied— Hence complaint bad and is not under 
S. 479A— See Criminal P. C. (1898), S, 479A(6),(1) 

Cal 1048 {C N 280) 
— — Ss. 479A (6), (1), 476 to 479 — Applicability 

— Magistrate holding witness to have made false 

statements— False portion of evidence not pointed 
out by Magistrate — Magistrate merely referring 
to contradictory statements — Case for giving 
false statement directed to be started — Finding 
required by S. 479A (1) not made —Ingredients oil 
perjury not satisfied — Hence complaint bad and 
IS not under S. 479A Cal 1048 (C N 260) 

— S. 523 — Seized by the police — Section is 
applicable to all cases of seizure of property by 
police— AIR 1952 All 470, Dissented from 

Kerll03A(CN271) 
— S. 523 — Exercise of jurisdiction under — 
Police report about seizure is not condition pre- 
cedent Ker 1103B (C N 271) 

■— S. 523— Power of police to release proparty — 
Effect of section on exercise of power— AIR 1987 
Guj 128, Partly dissented from 

Ker 1103C (C N 271) 
— — S. 5 18 (2) — Transfer of a case to another 
Magistrate under the section — Transfer on re- 
quest of parties — Transfer not legal — Consent 
^transfer cannot confer jurisdiction on transferee 
Court Tripura 1129B (C N 279) 


CRIMINAL P. C. (contd.) 

S. 537 — Provisions of S. 204 (IB) are not 

mandatory — Trial not vitiated if prejudice is not 
caused to accused Delhi 105 ID (C N 202) 

S. 549 —Rules under — Criminal Courts and 

Court Martial (Adjustment of Jurisdiction) Rules 
(1952), R. 3 — Delivery to Military authorities of 
persons liable to be tried by Court-martial— Con- 
flict of jurisdiction between Magistrate and Air 
Force authorities- Inherent jurisdiction of Magis- 
trate is not taken away by any provisions of Air 
Force Act and of S. 549, Criminal P. C. and rules 
made thereunder — AIR 1987 Cal '323 & (1949) 2 
MadLj44&AIR 1945 Mad 289 & AIR 1945 
Bom 176, Held not good law in view of AIR 1981 
SC 1762 Punj 1119C iC N 278) (FB) 

S. 549 — Delivery to Military authorities of 

persons liable to be tried by Court martial — Non- 
compliance with S. 549 and rules made there- 
under — Whether trial would be illegal or mere 
irregularity not vitiating it, would depend on 
circumstances of each pa>'ticular case 

Punj 1119E (C N 278) (FB) 
S. 561-A — Quashing of proceedings — Ac- 
cused charged under S, l61, Penal Code, read with 
S. 5 (2), Prevention of Corruption Act — Matter 
pending for six years in trial Court — Delay 
caused mainly by applications made by parties, 
mostly by the accused and once by the State, at 
different stages for transfer of the case, stay of 
proceedings and revision of orders — High Court 
making order for stay of proceedings on revision 
application by State challenging order passed by 
Trial Court requiring Slate to disclose the report 
sent to oblain sanction of the prosecution— Pend- 
ing stay, and revision petition High Court quashing 
proceedings under S. 561-A without assigning 
reasons — Held in the circumstances High Court 
was wrong in quashing the proceedings. Decision 
of Allahabad High Court, Reversed 

S C 1142 (C N 283) 

ESSENTIAL CO.MMODITIES ACT (10 of 1955) 

S. 7 (1) (a) (ii) — Madras Gur and Khaudsari 

Sugar Dealers Licensing Order (1983), Cl, 3 — 
Accused dealing in Khandsari Sugar without 
licence— Mere tact that be had applied for licence 
cannot exonerate him from punishment for contra- 
vention of order — His servant, however, is not 
liable Mad 1110 (C N 273) 

EVIDENCE ACT (1 of J 872) 

S. 3 — Benefit of doubt — Hindu marriage — 

No evidence that second marriage was solemnised 
according to Hindu rites — Accused (husband) is 
entitled to benefit of doubt Mys 1116C (C N 276) 

— S. 8 — Charge of murder — Threats given by 

accused to deceased — Evidence referring to, is 
admissible Goa 108lH {C N 288) 

S. 9 — Identification evidence — Nature of — 

Identification parades — Essentials — Value of 
identification evidence S C 1149A (C N 285) 
—S. 32 (1) — Dying declaration— Can form the 
sole basis of conviction Goa 1081A (C N 268) 

S. 32 (1) — Dying declaration — Recording 

need not necessarily be by Magisirate 

Goa 1081B (C N 288) 

S. 32 (1) — Recording of dying declaiation — 

Need not be in question and answer form 

Goa 1081C (C N 268) 

S. 32 (1) — Dying declaration — At time of 

recording declarant not under expectation of 
death — Admissibility — English and Indian law 
—Difference between Goa lOSlD (C N 285) 
S, 32 (1) — Dying declaration — Admissibility 

— Declaration referring to motive of accured — 

That part of declaration is not admissible under 
the section Goa 1081G (C N 288) 
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EVrOENCE ACT (could.) 

• S, 145 — Witness in Sessions Court confront- 

ed with his stotement in cominitlal Court -- Wit- 
ness admitting that record was true but that the 
statement was false having been made under 
police pressure — There is sufficient compliance 
with S. 145 — It would have been pointless to 
draw his attention to each sentence and ask for 
his explanation S C 1144A (C N 284) 

GENERAL Cl AUSES ACT (10 of 1897) 

—— S. 6 — Different intention — What is to bo 
seen is whether new Act manifests intention to 
destroy old rights and liabilities 

Mad 1I07A (C N 272) 

S. 6 — Prosecution instituted in respect of 

offences under Companies Acti 1913, long after 
Act of 195G came in force in Pondicherry territory 
— Section 0 of General Clauses Act cannot save 
prosecution — See Companies Act (1950), S. 048 

Mad 1107B (C N 272) 

HIGH COURT RULES AND ORDERS 

—RULES AND ORDERS OF PUNJAB HIGH 
COURT 

■ — Vol. Ill, Chapter II-B, Paragraph 10— Deten- 
tion of accused in custody — Paragraph 10 does 
not require that a charge-sheet must be sub- 
mitted or cognizance taken by Magistrate before 
he can remand an accused to custody under 
S. 844, Criminal P. C. Delhi 1075E (G N 207) 


HINDU MARRIAGE ACT (25 of 1955) 

S. 7 — Solemnisation of marriage — Essentials 

— Invocation before sacred fire and SaptapadI — 
Absence of either invalidates marriage 

- Mys 1116A (C N 270) 

MADRAS GUR AND KHANDSAEI SI GAR DEA- 
LERS LICENSING ORDER (1963) 

Cl, 3 — Contravention of Order — Mere fact 

that accused has applied for licence cannot ex- 
- onerale him — Sea Essential Commodities Act 
(1955), S. 7 (1) (a) (ii) Mad 1110 (G N 273) 

MYSORE GENERAL SERVICES (REVENUE 
SUBORDINATE BRANCH) VILLAGE AC- 
COUNTANTS (CADRE AND RECRUITMENT) 
RULES (1961) 

See Under Civil Services. 

MYSORE LAND REVENUE ACT (12 of l964) 

— -S. 16 (1) — By virtue of S. 10 (1) of the Act 
and B. 8 of Village Accountants Recruitment 
Rules, Deputy Commissioner a competent appoint- 
ing authority — See Criminal P. C. (1898), S. 197 

Mys 11 13 A (CN275) 

PENAL CODE (45 of 1860) 

S 34 — Common intention implies acting in 

conceit — Common intention to kill — Mistake 
by accused as to killing X in place of Y — Effect 
— Common intention not displaced 

S C 113SB (C N 282) 
— — S. 52 — “Good faith” — Definition of— Nature 

Guj llOOB (CN270) 
— — Ss. 97, 99 — Eight of private defence— Nature 
of — When can person exercise such right stated 
Andh Pra 1029 (C N 258) 
— S 99 — Right of private defence — rs’'ature of 
— When can person exercise such right stated — 
See Penal Code (1800), S. 97 

Andh Pra 1029 (C N 258) 

S. 148 — Accused charged for offences under 

Ss. 323, 504, EOS, 541 and 148 on basis of police 
report — Offences under Ss. 323, 504, 500 and 
541 compounded — Magistrate has to discharge 
accused for offence under S. 148 also under 
S. 251-A— See Criminal P. C. fl898), S. S45 (6) 

Bom 1038 (C N 259) 


PEN (L CODE i'coK/d.J 

S. 188 — Disobedience to order duly promul- 
gated by public servant — Mere disobedience is 
not by Itself an offence unless it entails one or 
other of consequences mentioned in section — 
There should be evidenee and finding thit act of 
disobedience causedortended to cause riot or affray 

— Conviction under the section was set aside 

Mad 11 11 (CN274) 

■ S, 191 — Applicability — Magistrate holding 

witness to have made false statements — False 
portion of evidence not pointed out by Magistrate 

— Magistrate merely referring to contradictory 
statements— Case for giving false statement direct- 
ed to be started — Finding required by S, 4pA(l) 
not made — Ing.edicnfs of per/ury not satisfied — 
Hence complaint bad and is not under S, 479A — 
Seo Criminal P C. (1898), S. 470 A (6), (1) 

Cal 1040 (CN 200) 
S. 302 — Accused found faking secondary 
part in seven murders — It is sufficient to 
him life Imprisonment S C 1144E (C N 284) 

S. 323 — Accused charge for offences under 

Ss. 323, 504, 500, 541 and 148, Penal Code on 
basis of police report — Offences under bs. 

504, 500 and 541 compounded-Magistrate has to 
discharge accused for under S. 148 also 

under S. 251 A -See Criminal P. C. (I858h S 345 
(6) ) Bom 1038 (C N 259) 

S. 494 — Bigamy — Complaint by_ first wife 

Hgainst husband— Evidence of cereoaonies at 
of second marriage discrepunt and conilicljpg 
No evidence that saplapadi was performed Ac- 
cused is entitled to benefit of N 276) 

S. 499, Exceptions 7 and 9 — Defamation 

Protection available under Exception 8 or 9 — 
When can be claimed — Legal proceelings 
P,.vll=g. available te parly K'fc N STO) 

S.499 — Defamation— Accused pleading good 

faith — Degree of proof required to substantiate 
that plea is as in civil proceedings — Proof beyond 
reasonable doubt is not necessary 


S. 504 — Accused charged for offences under 

Ss. 323, 504, 500, 541 and 148. Penal Code on 
basis of police report — Offences undfr Ss. 323, 
504, 506 and 541 compounded — Magistrate has 
to discharge accused for offence under S. 148 and 
also under S, 251 A — See Criminal P. C. (1898), 
S. 345 (6) Bom 1038 ,C N 259) 

S. 506 — Accused charged for offences under 

Ss. 323, 504, 500, 541 and 148, Penal Code on 
basis of pDlice report — Offences under Ss. 323, 
504, 500 and 541 compounded — Magistrate has 
to discharge accused for offence under S. 148 also 
under S. 251-A— See Criminal P. C (1898), S. 345 
(6) Bom 1038 (CN 259) 

S. 541-See Criminal P. C. (1898), S. 345 (6) 

Bom 1038 (CN 259) 
PREVENTION OF CORRUPTiON ACT (2 of 

1947) 

— S. 5-A — Investigation into cases under Act — 
Investigation by police officer below one specified 
in section — Granting of permission by Magistrate 
— Examination of question by Magistrate whether 
any other officer mentioned in section was avail- 
able will have no bearing upon the legality of 
permission granted by him Guj 1090 D (G N 209) 
PREVENTION OF FOOD ADULTEBATION 

ACT (37 of 19.54) 

— S. 2 (f) — Adulterated — Meaning of— Sample 
of wheat containing worms and not insects — No 
evidence that excess of alcoholic acidity will not 
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PREVENTION OF FOOD ADULTER 4.TION 
ACT (contd.) 

disappear alter reconditioning— Sample is^'not ad- 
ullerated within the section Cal 1073A (C N 266J 
S. 2 (i) (1) - Words 'prescribed in respect there- 
of — Mean colouring matter permitted and not 
prohibited Andh Pra 1058A (C N 264) 

S. 2 (i) (}1 — Word "and” — It is to be inter- 
preted as "or” — Vv'hen "and” is read as "or” in 
the section it gives meaning to it — If not it leads 
to absurdity Andh Pra 1058B (G N 204) 

S, 2 (i) (j) and (I) — Article containing colour- 
ing matter which is altogether prohibited — Case 
falls under S, 2 (i) (j) and not under S. 2 (i) (1) 

Andh Pra 1058C (CN 204) 
S. 2 (i) (j) — See Prevention of Food Adultera- 
tion Act (1954), S.16(l) AndhPra 1058D (C N 264) 

S.2 (v) — Food — Meaning of— Stock ordered 

to be reconditioned — Sample taken before recon- 
ditioning — iSample is not from’a stock which is 
food within S. 2.(v) Cal 1073B (C N 206) 

S, 2 (13) — 'Sale’ — Definition is not confined 

to sale of article of food for human consumption 
only— It extends to sale of any article ol food 
regardless of the use to which it is put 

Bom 1O02B (C N 205) (FB) 

S. 7— Sentence — Special circumstances — See 

Prevention of Food Adulteration Act (1954), 
S. 10(1) Andh Pra 105SD (C N 204) 

S. 7— Adulteration— Liability ot owner under 

section Cal 1073C (C N 200) 

S. 13 — Finality and conclusiveness of the 

report — Extent of, stated — Accused can still 
adduce evidence regarding factors affecting the 
result of the analysis Delhi 1047B (G N 261) 
— S. 10— Sample of milk — Analysis revealing a 
small deficiency of 0 3% in soiid fat— Test con- 
ducted after six months — Deficiency, held, only 
marginal — Accused entitled to benefit of doubt 

Delhi 1047A (G N 261) 
S. 10 (1) read v/ilh Ss. 7 and 2 (i) {/)— Sen- 
tence — Accused a petty shop-keeper aged over 
60 years — Using coaltar dye as colouring matter 
—Evidence as to quantity of colouring matter 
• used not on record — Lower Court imposing mini- 
mum sentence prescribed though it also felt that 
it was hard case— Conviction set aside and accused 
released under S. 4 (1) of Probation of Offenders 
Act on his entering into bond for Rs. 2,000 with 
two sureties each for like sum— (Probation of Off- 
enders Act (1958), S. 4) 

Andh Pra 1058D(C N 204) 


PREVENTION OF FOOD ADULTERATION 
RULES (1955) 

- — Rule 44. A — Ban on 'sale' of Kesari Dal — 
Ban is total — Word 'sale' is not limited to sale 
01 any article of food for human consumption 


PREVENTION OF FOOD ADULTERATION 
RULES (contd.) 

only — Intention or mens rea is not an ingre- 
dient for contravention of the Rule — Cii. A. 
No. 1373 of 1968, D/- 15.6.1968 (Bom), Over- 
ruled, AIR 1908 Cal 342, Dissented from 

Bom 1O02A(CN265) (FB) 

PREVENTIVE DETENTION ACT (4 of 1950) 
See under Public Safety. 

PROBATION OF OFFENDERS ACT (20 of 
1958) 

S. 4 — Conviction under S. 10(1) read with 

Ss. 7 and 2 (i) ()) of Prevention of Food Adultera- 
tion Act— Conviction set aside and accused releas- 
ed on probation in special circumstances of the 
case — See Prevention of Food Adulteration Act 
(1954), S. 10 (1) read with S. 7 

Andh Pra 1058D (C N 204) 

PUBLIC SMETY 

—PREVENTIVE DETENTION ACT (4 of 1950) 
— S. 3 (2)— Detention— Grounds for— Individual 
acts— When can be subversive of public Order- 
Public order and law and order — Distinction 
between S C 1136 (C N 281) 


SHOPS AND ESTABLISHMENTS 
—BOMBAY SHOPS AND ESTABLISHMENTS 
ACT (79 of 1948) 

S. 7 (1) (as applied to State of Gujarat)— Non- 
registration ol establishment is not a continuing 
offence — See Shops and Establishments— Bombay 
Shops and Establishments Act (79 of 1948) (as 
applied to State of Gujarat), S. 61 •GuJ.1053 (CN 203) 

S. 52 (a)— Non-registration of establishment is 

not a cont'DUiDg offence — See Shops and Esta- 
blishments — Bombay Shops and Establishments 
Act (79 of 1948) (as applied to State of Gujarat), 
S. 01 - Guj 1053 (G N 203) 

Ss. 61, 52 (a) and 7 (1) — Non. registration of 

estsblishment — Complaint must be filed within 
period of three months provided under S. 61 — 
Non. registration of establishment is not a con- 
tinuing offence Guj 1053 (C N 263) 

WORDS AND PHRASES 

Word “and”— Illustration of its use as "or” — 

See Prevention of Food Adulteration Act (1954), 
S. 2 (i) (j) Andh Pra 1058B (C N 204) 

'Case”— Meaning— See Criminal P. C. (1898),' 

S. 417 (3) sen 32B (C N 280) 

—Word ‘serving’ — It must be construed in 
wider sense in which a person employed by 
another is said to be serving him merely by reason 
of relationship created by employment 

Punjab 1119B (C N 728) (FB) 


SUBJECTWISE LIST OF CASES OVERRULED, REVERSED AND 
DISSENTED FROM, ETC., IN 1970 CRI. L. J. AUGUST 
DISS.=Dlssented from in; NOT F.=Not followed Inj OVER.=OverruIed in; Revers.=Reversed In. 


^ ^ air FORCE ACT (45 of 1950) 

^ Bom 176 — HELD N01 
GOOD L4W in view of AIR 1961 SC 176 
“ w 11190 (C, 

S. 71 — AIR 1007 Cal 323 — HELD NO! 

GOOD Law in view of AIR 1961 S C 176 
as interpreted. 1970 Cii L J 1119D (C f 
278)(Punj)(FB) ^ i r 

2,59 — HELD NO: 

GOOD LAW in view of AIR 1981 S C 176j 


AIR FORCE ACT (canid.) 
as interpreted. 1970 Cri L J 1119D (C N 
278) (Punj) (FB) 

S, 71 — (1949) 2 Mad L J 44 — HELD NOT 

GOOD LAW in view of AIR 1981 S C 1762 
as interpreted. 1970 Cri L J 1119D (C N 
2(8) (Punj) (FB) 

CRIMINAL PROCEDURE CODE (5 of 1898) 

S. 133 — AIR 1959 Cal 220-DlSS 1970 Cri 

L J 1129A (C N 279) (Tripura) 


G SuBJjEOTwiSE List op Oases Overruled etc. (condd.j 


CRIMINAL P. C. (contd.) 

S. 197 — CeS) Cri. Revn. Petn. No. 115 of 

1968 (Mys) — DISS, 1970 Cri L J 1113A 
(C N 275) (Mys) 

S. 251.A— (1923) 24 Cri L J 114 (Mad)-DISS. 

1970 Cri L J 1038 (C N 259) (Bom) 

S. 344 — AIR 1956 Orissa 120 — DISS. 1970 

Cri L J 1075A (C N 267) (Delhi) (FB) 

S. 345 (6) — (1923) 24 Cri L J 114 (Mad) — 

DISS. 1970 Cri L J 1038 (C N 259) (Bom) 

S. 417 (3) -(’06) Misc. Cri. Petn. No. 010 of 

1960, D/. 28-11-1966 (Mys) — REVERS. 
1970 Cri L J 1132A (C N 280) (S C) 

S. 523-AIil 1952 All 470-DISS. 1970 CriL 

J1103A (CN 271) (Ker) 

S. 528 (2)-AIR 1950 Cal 220 - DISS. 1970 

Cri L J 1129A (C N 279) (Tripura) 

S. 549 — AIR 1945 Bom 176 — HELD NOT 

GOOD law in view of AIR 1961 S C 1782 
as interpreted. 1970 Cri L J 1H9C, D 
(C N 278) (Punj) (FB) 


CRIMINAL P. C. (coiitd.) 

S. 549 — AIR 1967 Cal 323 — HELD NOT 

GOOD LAW in view of AIR 1981 S C 1762 
as interpreted. 1970 Cri L J 1119C (C N 
278) (Punf) (FB) 

S. 549 — AIR 1945 Mad 289 — HELD NOT 

GOOD LAW In view of AIR 1901 S C 1762 
ns interpreted. 1970 Cn L J 1119G (G N 
278) (Punj) (FB) 

S. 549 — (1949) 2 Mad L J 44-HELD NOT 

GOOD LAW in view of AIR 1961 S C 1702 
as interpreted. 1970 Cn L J 1119G (C N 
278) (Punj) (FB) 

PREVENTION OF FOOD ADULTERATION 
RULES, 1955 

R. 44-A-(’08) Cn. Appeal No. 1373 of 1960. 

D/. 15-8-1^68 (Bom) -OVER. 1970 Cn L J 
1062A (CN 205) (Bom) (FB) 

R. 44.A - AIR 1968 Cal 342 — DISS. 1970 

Cri L J 1062A (C N 265) (Bom) (FB) 
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Allahabad 

AIR 1952 All 470=1952 Cn L I 856. Purushottam 
Das Banarasidas v. State — DISS. 1970 Cri 
L J il03A(CN271) (Ker). 

Bombay 

AIR 1945 Bom 170=46 Cn L J 99, Emperor v. 
Jerry D. Sena-HELD NOT GOOD LAW in 
view oFAIR 1901 S C 1762 as interpreted. 
1970 Cri L J 1119 C, D, (C N 278) (Punj) 
(FB). 

(’68) Cn Appeal No. 1373 of 1960, D/- 15-0.1988 
(Bom), State v. Devilal Jain, OVER. — 1970 
Cri L J 10e2A (C N 205) (Bom) (FB). 

Calcutta 

AIR 1950 Cal 220=1956 CriL J 614, JhatuCharan 
Das v. Bhanu Chandra Das. DISS, — 1970 
Cn L J 1129A (C N 279) (Tripura). 

AIR 1967 Cal 323=1907 Cri L J 741, Awadh 
Behaii Singh v. State, HELD NOT GOOD 
LAW in view of AIR 1961 S C 1762 as inter- 
preted. 1970 Cn L J 1119 C, D (C N 278) 
(Pun,) (FB). 

AIR 1908 Gal 342=1908 Cri L J 912, Calcutta 
Corporation v. United Oil Mills. DISS. 1970 
. Cn L J 1O02A (C N 265) (Bom) (FB). 


Madras 

(1923) 24 Cri L J 114=1 L R 46 Mad 2o7, In re 
Matti Venkanna. DISS, — 19/0 Cn L J 1038 
(C N 259) (Bom). 

AIR 1945 Mad 289=47 Cri L J 192, Captain 
Hugh May Stollery Mudy, In re-HELU 
NOr GOOD LAW in view of AIR 1901 
1762 as interpreted, 1970 Cn L J lll9 G, 
n /C NT 2781 IPuDi) iFB). 


(1949) 2 Mad L I 44, Major F. K. Mistry, In re- 
HBLD NOT GOOD LAW in view of AIR 
19 >1 5 0 1762 as interpreted. 1970 CilLJ 
1119 G, D (C N 278) (Punj) (FB). 


Mysore 

(’66) Misc. Cri. Petn, No. 610 of 1966, D/- 28-11- 
1903 (Mys). REVERS.— 1970 Cri L J 11S2A 
(C N 280) (SC). 

(’68) Cn. Revn. Petn, No. 115 of 1908 (Mys). 
DISS,— 1970 Cn L J 1113A (C N 275) (Mys). 


Orissa 

AIR 1956 Orissa 129=1950 Cn L J 909, Artafran 
Mahashara v. Stale. DISS, — 1970 Cri L J 
1075A (C N 267) (Delhi) (FB). 
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15V0 Ori. L. J. in re Veeral (Venkataraman J.) 1025 


contusions and abrasions on the child’s 
neck could have been caused due to some 
pressure being applied at that place. This 
may be at the time when the delivery 
took place or even due to the encircle- 
ment of the cord. The author finds that 
when a child is born with the umbilical 
cord round the neck, it is not uncommon 
to find iniuries on the neck. At page 156, 
the author quotes an instance where the 
cord was coiled three times around the^ 
neck, passing under right armpit; and 
upon removing it, three parallel _ dis- 
coloured depressions were distinctly 
marked. These extended completely 
around the neck and corresponded to the 
course taken by the coils. Much reli- 
ance cannot' therefore be placed on the 
presence of contusions and abrasions on 
the child’s neck. 

17 . The snapping of the cord is relied 
on by the prosecution as a very strong 
circumstance indicating violence. The 
doctor has found that the skin in the 
abdomen was found to have been peeled 
off and hence according to her, it is quite 
likely that the cord was snapped from'' 
child’s navel after the birth Whether the 
snapping of the cord was accidental or 
deliberate, the doctor has not offered any 
opinion. As already pointed out, the 
snapping of the cord by accident cannot 
be ruled out. In the circumstances, I 
am unable to place any reliance on the 
fact that contusions and abrasions were 
found on the neck of the child or that the 
cord was found snapped. Considering 
the medical evidence as a whole, I am 
of the view that it is far too inconclusive 
to find that death was due to strangula- 
tion by intentionally tying the umbilical 
cord on the neck of the child. Having 
reiected the alleged confession of the 
accused as spoken to by PW. 11 and the 
oral evidence of P.W. 2 and having found 
the medical evidence inconclusive, I am 
satisfied that the conviction of the accus- 
ed cannot be accepted The accused is 
entitled to the benefit of doubt, and 
should be acquitted I would allow the 
Criminal Appeal, set aside the conviction 
and the sentence imposed on her and set 
her at liberty. 

18. VENKATARAMAN, J. I agree 
that the appellant will have to be 
acquitted, but I would put my reason- 
ing on some aspects in a different form 
At the outset, I agree with my learned 
brother that it is unsafe to act on the 
testimony of PW. 11 that the accused 
made an extra-iudicial confession of the 
murder. If the accused had made such 
a confession, P.W. 11. would have refer- 
red to it in his forwarding report. 

19. So far as the evidence of P. W. 2 
fe ccrTiceTnefi, it seems to me that even 
when she left the house along with the 
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accused, she knetv that the accused ex- 
pected to deliver a child and wanted to 
dispose it of. In this view of the matter, 
P.W. 2 would be in the position of an 
accomplice and that is also the view of 
the learned Sessions Judge. The reasons 
for my view are these. P.W. 2 admits 
that previous to that night she had not 
accompanied the accused for her answer- 
ing calls of nature, and that during nights 
they would answer calls of nature even 
at places near their house. Actually, the 
evidence of the Circle Inspector of Police 
(P.W. 15) shows that the place where the 
dead body was buried was about a furlong 
from the shed •f the appellant. If it 
was merely for answering calls of nature, 
P.W. 2 would have asked the accused 
why it was necessary to go so far P.W. 2 
no doubt states in chief examination that 
the tank was the usual place where they 
would go for answering calls of nature, 
since water was available there. Obvi- 
ously, P.W. 2 would be interested in sup- 
pressing the fact that she was an accom- 
plice, and therefore gave such evidence 
in chief examination. Further, it is diffi- 
cult to believe that the appellant had 
taken M. O. 1, the blouse belonging to 
P. W. 2’s daughter, without the knowledge 
of P. W. 2 It may be noted that the cross- 
examination on behalf of the accused 
was that P.W. 2 has taken M O 1 on 
coming to know that the accused had 
developed labour pains Really, the 
whole cross-examination proceeds on the 
basis that it was PW. 2 who killed the 
child and wanted to foist the blame on 
the accused and therefore did not inform 
anybody. Her conduct in not informing 
the villagers of what the accused did, 
according to her, till 10 A.M. fits in with 
the view that P.W. 2 is really in the 
nature of an accomplice She was kept 
at the police station for two days. If she 
was a mere innocent witness, why should 
she have been kept at the police station 
for two days? 

20. My learned brother thinks that the 
medical eiddence has not conclusively 
established that the child was murdered 
and that we cannot rule out the possibi- 
lity of the child having been born dead 
with the umbilical cord round the neck. 
With great respect, I am, however, in- 
clined to differ from my learned brother 
on this aspect. It seems "to me that the 
evidence of P W. 8, that the child died of 
asphyxia due to homicidal strangulation 
with the umbilical cord, must be accepted. 
The doctor gave three reasons in support 
of the conclusion' (i) contusions and abra- 
sions were seen all around the neck with 
a knot in the umbilical cord on the right 
side of the neck, (li) on dissection s^e 
found the subcutaneous tissues in the neck 
to be echymosed, (iii) the internal organs 
were congested It seems to me that the 
two facts, viz., the presence of contusions 
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and abrasioiis around the neck, and echy- 
mosis of the subcutaneous tissues in the 
neck prove violence and pressure at that 
place. Those circumstances, taken along 
with the congestion of the internal organs 
and the remoteness of the possibility of 
the child being born dead with the um- 
bilical cord around the neck with a knol. 
at the tune of the birth are sufficient to 
show that death was due to homicidal 
violence and strangulation with the um- 
bilical cord and pressure with hands 
Though the doctor is not positive, she 
al_so says that because the skin of the 
abdomen was found to be peeled off. it 
was likely that the cord was snapped 
from the child’s navel after the birth 
Modi at page 374 of the Fifteenth Edition 
(1965) states 

''S\TaTi?,vi\'a.VioTi — This, i.% u\so tom- 
mon form of child murder. During the 
act of strangulation, far greater violence 
is used than necessary, and severe marks 
of abrasions and contusions with extra- 
vasation of blood m the soft tissues are 
usually found on the neck ” 

Lower down he says: 

"Rarely, the natural folds of the skin 
in the neck of a fat child may resemble 
the cord marks caused by strangulation, 
but in that case, no marks of abrasions 
or any extravasation of blood will be visi- 
ble on the neck.” 

21. These passages support the evi- 
dence of the doctor that death was due to 
homicidal strangulation 

22. Similarly Taylor, at page 172, of 
the Twelfth Edition states 

"Marks of encirclement by the umbili- 
cal cord are seldom clear-cut, for the 
cord is soft and its "weave” or "twist” of 
vessels too easily flattened by the pres- 
sure of tightening to cause a visible pat- 
tern on the skin ” 

This again suggests, that, where contu- 
sions and abrasions are present, as in this 
case, it is not a case of natural death by 
encirclement of the umbilical cord prior 
to birth 

23. Apart from the medical evidence 
itself, we cannot ignore the other pieces 
of circumstantial' evidence in the case 
which go to show that it was not a case 
of the child being born -dead with the 
umbilical cord around its neck with yi 
knot In the first place, the circumstan- 
ces of the case taken as a whole clearly 
suggest that the accused and PW 2 went 
to the tank knowing that there would be 
delivery soon and intending that the 
child, when born, should be disposed of 
Under the circumstances, it seems to mo 
to be too good a coincidence to be true 
that the child was born dead with the 
utpbilical cord around the neck, relievmg 
the accused and P W 2 of the necessity 
of killing the child Again, if the child 
was born dead with the umbilical cord 
around its neck, there- was no need at all 


to bury the child. Indeed, one would 
expect the conduct of the accused and 
P.'W. 2 to be different from what it was 
if the child was born dead with the umbi- 
lical cord around the neck If that was 
what happened, we could expect P.'W 2 
and the accused not to have buried the 
child, but to have called somebody to wit- 
ness the fact that the child was born dead 
with the umbilical cord around the neck 
in order to divert the uniustified suspicion 
which might otherwise fall on them oI 
their having murdered the child Actually 
neither P.W. 2 nor the accused opens 
jier mouth till when the matter came to 
jight otherwise by the discovery of the 
corpse by P "W. 5 and the reporting of 
the matter to the village Headman by 
pW 1. 

24. It would, therefore, foTlow that 
between themselves P. 'W. 2 and the ac- 
cused murdered the child after it was 
born alive But here comes my difficulty, 
because we cannot completely ruled out 
the possibility of P. "W 2 herself having 
played a more active part than_ what she 
would allege and in fact having been 
primarily instrumental for the death of 
the child The accused herself might have 
been quite exhausted because of the de- 
livery of the child, and P "W. 2 might 
have taken the active part in murdering 
the child and disposing it of One can no 
doubt ask whether on this line of reasoning 
the accused would not be guilty, by in- 
voking Section 34 I P.C , of having shared 
With P "W 2, the intention to murder the 
child. But, the answer to this question 
is that that is not the case with which the 
prosecution came forward, and it would 
be unfair to the accused to convict her 
on such a basis when she had no notice at 
all of such a case Under such circum- 
stances, it would not be proper or even 
legal for the Court to alter the conviction 
of the appellant under Section 302 into 
one under Section 302 read with Sec- 
tion 34 I P C 

25. It IS in this view of the matter 
that I agree that the appellant will have 
to be acquitted 

Appeal allowed 
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(ALLAHABAD HIGH COURT) 
(LUCkNOW BENCH) 

0. P. Teivedi J. 

Daya Ram Das. Appellant v. Raja Ram 
and others. Respondents. 

Criminal Reference No. 24 of 1968, 
P/- 4-12-1969, made by S. J'., Faizabad. 
PA 14-8.1967. 

(A) Criminal P. C. ( 1898 \ S. 435 — . 
powers of Sessions Judge under — Cannot 
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reappraise evidence himself — Cannot 
interfere unless error of procedure or 
law has caused substantial miscarriage 
of justice — Where material evidence has 
been ignored finding of fact can also be 
interfered with. (Para 3) 

(B) Criminal P. C. (1898). S. 145 (6)— 
Recent possession — No recent decision 
on “possession" of disputed land by Civil 
Court — Sessions Judge cannot interfere ■ 
with Magistrate's finding on "posses- 
sion” — Even if there is recent decision of 
Civil Court about possession, Magistrate 
must find who was in actual possession 
during relevant period. 

Where theie is no recent decision of a 
competent Court on the question :of pos- 
session, the Sessions^ Judge commits an 
error in interfering with the finding of 
fact recorded by the Magistrate on the 
question of possession. Even if there 
was a recent decision of a competent 
Court between the parties on the question 
of possession even then the Magistrate is 
bound to decide whether on the basis of 
that decision it could be found which 
party was in possession on the date of 
the preliminary order or within two 
months before it. If the decision of the 
competent Court on the question of pos- 
session does not cover that period then 
the Magistrate would be free to record 
his own finding on the question of pos- 
session, for not unoften it happens that 
before the - two months period provided 
under sub-section (4) of section 145 pos. 
session of the parlies may have been 
adjudicated upon by a competent Court 
but still one of the parties may refuse to 
abide by the decision and take the law 
into its own hands and interfere with the 
possession of the other party. When such 
is the situation it may be a case of a 
dispute likely to lead to the apprehension 
of breach of peace. It is the duty of the 
Magistrate to prevent such breach of 
peace by taking action under section 145 
of the Code. AIR 1953 All 383 & Cri. 
Revn. No. 343 of 1961, D/- 7-12-1962 (All) 
Disting. 196S All L J 1018 & A I R 1956 
All 81, Rel. on. (Para 3) 

Casas Rafened : Chronological Paras 
(1968) 1968 All L J 1018=^1969 All 
W R (HC) 199, Jafar Plussain v. 

State 4 

(1962) Criminal Revn. No. 343 of 
1961, D/- 7-12-1962 (All), Smt. 
Sampata v. Sahdeo 3 

(1956) AIR 1956 All 81 (V 43) =1955 
All W R (HC) 654=1956 Cri L J' 

163, Mst. Hasnaker v. State 4 


Ram (0. P, Trivedi J.) 

(1953) A I R 1953 All 383 (V- 40) = 

1953'Cri L J 832, Masih-uddin v. 

State 3 

R. N. Shukla and B, L, Shukla, for 
Applicant; S. S. Sharma and S. R, Dwivedi, 
for Opposite Parties, 

ORDER, — This reference has been made 
by the Temporary Sessions Judge, Faiza- 
bad recommending that an order passed 
by the Magistrate under section 145 (6), 
Code of Criminal Procedure dated 30-4- 
1965 may be set aside and possession of 
the disputed plots be delivered to the 
applicant before him, Daya Ram Das, 

2. Raja Ram Das opposite party filed 
an application under section 145, Code of 
Criminal Procedure before the Magis- 
trate that he is in possession of the dis- 
puted land and that Daya Ram Das 
applicant had been interfering with his 
possession. The Magistrate called for a 
report from the police which submitted 
its report to the Magistrate confirming 
that there was an apprehension of breach 
of peace between Daya Ram Das and 
Raja Ram Das. Thereupon the Magistrate 
passed a preliminary order under S- 145 
(1) of the Code on 15-1-1965 directing at 
the same time attachment of the disputed 
land. The parties filed written statements 
and affidavits in support of their respec- 
tive claims as regards possession and on 
30-4-1965 the Magistrate passed a final 
order under section 145 (6) of the Code 
holding Raja Ram Dass Sarbarahkar of 
Sri Thakur Ji in possession of the disputed 
plots and entitled to retain such possession 
until ousted in due course of law and 
forbade the applicant Daya Ram Das from 
interfering with the possession of the 
opposite party. The plots were accord- 
ingly ordered to be released in favour of 
Raja Ram Das, Against this order Daya 
Ram Das filed' a revision which was heard 
by the temporary Civil and Sessions Judge 
who has recommended the setting asid^e 
of the order of the Magistrate on the 
ground that Daya Ram Das was in his 
view all along in possession and not Raja 
Ram Das and that the Magistrate was 
wrong in recording the conclusion that 
Raja Ram Das was in possession. 

3. After hearing the learned counsel for 
the parties and on a perusal of the judg- 
ment of the Civil and Sessions Judge and 
the explanation of the Magistrate I am of 
the opinion that this reference cannot be 
accepted. The reference was based on 
the case of Masih Uddin v. State, AIR 
1953 All 383 and an unreported decision 
of this Court in Criminal Rev. No, 343 



1628 Daya Ham Das v. Raja 

of 1961 Smt. Sampata v. Sahdeo 

decided on.7th December 1962. The Civil 
and Sessions Judge improperly interfered 
with the finding of fact recorded by the 
Magistrate. A Sessions Judge cannot re- 
view a finding of fact recorded by a lower 
Court and cannot enter into a reappraisal 
of the evidence himself A Sessions Judge 
cannot interfere in revision when ac- 
cording to him there is an error on a 
question of fact. He can do so only in 
cases where there is an error of procedure 
or law causing substantial miscarriage of 
justice. Of course a finding of fact can 
be interfered with if material evidence 
has been ignored by the lower Court but 
in this case it cannot be said that any 
material evidence bearing on the question 
• of possession which was before the 
Magistrate was ignored or not considered 
by the Magistrate. The Civil and Sessions 
Judge appears to have proceeded on the 
basis that there was past litigation in the 
civil Court between Purshottam Dass and 
Raja Ram Dass leading to a decree from 
the Court of .Munsif in favour of pur- 
shottom Dass and delivery of possession 
of the disputed land to Purshottam Dass 
in the year 1963. The litigation between 
Purshottam Dass and Raja Ram Dass on 
the question of title or possession was 
not recent and therefore it was not rele- 
vant for the Magistrate to consider the 
decree or orders passed in connection 
with any such litigation. Even the Dakhal 
Dehani in favour of Purshottam Dass 
took place in the year 1963 whereas the 
dispute between Daya Ram Dass and 
Raja Ram Dass arose in the year 1965, 
Under Sub-section (4) of S. 145 of the 
Code the duty of the ‘Magistrate is to 
decide which party was in possession on 
the date of the preliminary order which 
in this case was 15-1-1965 or within two 
months next before such date. It cannot 
be said therefore that there was any 
recent decision of the civil Court on that 
question. The Dakhal Dehani related to 
the year 1963 and therefore no decision 
on the question who was in possession on 
the date of the preliminary order or 
within two months prior to it could be 
based possibly on the Dakhal Dehani 
of 1963. Besides, the previous litigation 
in the civil Court was not between the 
same parties but between Purshottam 
Dass and Raja Ram Dass. No doubt 
Daya Ram Dass laid claim to the land 
in dispute as a legatee of Purshottam 
Dass but Raja Ram Dass never admitted 
that Purshottam Dass had executed a 
will in favour of Daya Ram Dass. Con- 
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sequently it could not even be presumed 
that on the death of Purshottam Dass, 
Daya Ram Dass entered into possession 
of the disputed land as legatee of Pur- 
shottam Dass. Documents relating to the 
previous litigation and the Dakhal 
Dehani of 1963 were therefore wholly 
irrelevant material for purposes of the 
limited enquiry on the question of posses- 
sion which was before the Magistrate. 
In the case of A I R 1953 All 383 (supra) 
it was observed • 

‘Tt is the duty of the Magistrate hold- 
ing proceedings under S. 145 to maintain 
the rights of the parties when such rights 
have been declared by a competent Court 
within a time not remote from taking 
proceedings under the section.” 

The ruling clearly does not apply as in 
this case firstly the rights of the parties 
had not been adjudicated upon by a com- 
petent Court and secondly there was no 
such adjudication within a time not 
remote from taking proceedings under 
this section, or in other words there was 
not recent decision of the civil Court 
between the parties on the question of 
possession. The decision of this Court 
in Criminal Revision No. 343 of 1961 
(All) (supra) for like reasons did not 
apply. In that case the dispute giving 
rise to the proceedings under S. 145 of 
the Code arose between the parties on 
27-9-1960. The Court of Munsif had 
decided in a decree between the parties 
on 23-11-1959 that Smt. Sampatta, one of 
the parties to the dispute, was sirdar of 
the land and in possession of the plots. 
The matter was taken in appeal to the 
Additional Civil Judge who affirmed the 
decision of the Munsif on 10-1- 1961, that 
is to say, during the pendency of the 
proceedings under section 145, Code of 
Criminal Procedure. It was therefore 
clear there was a recent decision of the 
civil Court declaring one of the parties 
to the dispute as being in possession and 
it was for this reason that it was held by 
this Court in the said criminal revision 
that the Magistrate was wrong in direct- 
ing delivery of possession of the plots 
in dispute to a party other than Smt. 
Sampatta. 

Here there has been no such recent 
decision of a competent Court on the 
question of possession and therefore the 
Civil and Sessions Judge was in error in 
interfering with the finding of fact re- 
corded by the Magistrate on the question 
of possession relying upon those two deci- 
sions of this Court and basing his final 
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order on the upshot of the litigation 
between Purshottam Dass and Raja Ram 
Dass. Even if there was a recent decision 
of a competent Court between the parties 
on the question of possession even then 
the Magistrate was bound to decide whe- 
ther on the basis of that decision it could 
be found which party was in possession 
on the date of the- preliminary order or 
within two months before it. If the 
decision of the competent Court on the 
question of possession did not .cover 
that period then the Magistrate would 
have been free to record his own finding 
on the question of possession, for not 
unoften it happens that before the two 
months period provided under sub.s.(4) of 
S. 145 possession of the parties may have 
been adjudicated upon by a competent 
Court but still one of the parties may 
refuse to abide by the decision and take 
the law into its own hands and interfere 
with the possession of the other party. 
When such is the situation it may be a 
case of a dispute likely to lead to the ap- 
prehension of breach of peace. It is the 
duty of the Magistrate to prevent such 
breach of peace by taking action under 
S. 145 of the Code. 

5'. In the case of Jafar '.Hussain v. State, 
1968 All L'J 1018, it was observed that 
the jurisdiction of the Magistrate under 
S. 145 of the Code remains unaffected by 
the pendency of a civil litigation between 
the parties in respect of a title. In the 
case of Mst. Hosanki v. State, 1955 All 
W R (H C) 654={AIR 1956 All 81) a 
Division Bench of this Court observed : 

“In order to attract the application of 
S. 145, it is not necessary that the dispute 
should be a bona fide one. It is erroneous to 
think that when a Magistrate assumes juris- 
diction, he does so with the'intention of un- 
settling a settled fact at the instance of the 
vanquished party. He does not decide the 
matter contrary to the Civil Court’s deci- 
sion at all. If the Civil Court has decided 
the question of title only, his decision 
that the other party has possession cannot 
possibly be said to be in conflict with the 
Civil Court’s decision. Even if the Civil 
Court’s decision involves a finding on 
possession in favour of the title-holder, 
the possession might have been disturbed 
after the decision and not only would it 
be open to the Magistrate, but also it 
would be his duty, to declare that the 
other party is in possession. If the Civil 
Court has delivered possession to a party 
and the possession has not been disturbed 
u- party, there is no reason to 

think that the Magistrate by assuming 


jurisdiction would decide the other party 
to be in possession: if proper evidence is 
led, he would find the party that succeed- 
ed in the Civil Court still in possession 
and would maintain it. If, however, he 
has been dispossessed after the delivery of 
possession by the Civil Court, there is no 
reason why the Magistrate should ignore 
that fact and hold the party successful in 
the Civil Court to be still in possession.” 

5. For the above reasons I am of the 
opinion that this reference cannot be ac. 
cepted and the finding of the Magistrate 
on the question of possession must stand 
undisturbed, 

6. I reject the reference accordingly 
and uphold the order of the Magistrate 
.dated 30-4.1965. The record of this case 
shall be sent down to the Court of the 
Sub-divisional Magistrate, Tenda, Faiza- 
bad, immediately, 

Reference rejected. 
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f ANDHRA PRADESH HIGH COURT) 

Mohammad Mibza and Chinnappa 
Beddy JJ. 

In re, Gangavaram Sankaraiab, Accus- 
ed, Appellant. 

Criminal Appeal Nos. 455 and 676 of 
1967, D/- 22.11-1968, from order of S. J., 
Nellore, in Sessions case No. 2 of 1967. 

Penal Code {I860), Ss. 97, 99_Right of 
private defence — Nature of— When can 
person exercise such right stated. 

The right of private defence given 
under S. 97, 1. P, C„ is expressly made 
subject to the provisions of S, 99. The 
provision in S. 99 which states that there 
shall be no right of private defence in 
cases in which there is time to have re- 
course to the protection of the public 
authorities really means that there is no 
right of private defence unless the cir- 
cumstances are such and the situation is 
so urgent that there is no time to have 
recourse to the protection of the public 
authorities. The urgency of the situation 
must naturally depend upon several fac- 
tors. It must depend on the nature of the 
property which is invaded; it must de- 
pend on the use to which the properly is 
being put at the time of invasion; it must 
depend on the manner of the invasion; it 
must also depend on the injury to be 
averted. If the privacy of the home of 
an individual is invaded, he may pro- 
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bably be jusUlied in straightway using 
reasonable force to remove the invader, 
of course, after first warning him to 
remove himself. If a body of persons 
invade a field in somebody else’s posses- 
sion for the purpose of cutting away or 
destioying the crop on the field, the per- 
son in iiossession may bey justified in 
using reasonable force to remove the in- 
vaders. On the other hand if some tres- 
passers occupy a vacant field and no im- 
mediate harm is going to be caused to the 
land, the owner of the land will not be 
justified in straightway taking the law 
into his hands without seeking recourse 
to the protection of the public authorities. 
The test is what would the ordinary, rea- 
sonable and prudent man who is respon- 
sible and accountable for his actions do 
in the circumstances. Would he think 
that the threat to his property is so imme- 
diate as to warrant his not seeking the 
help of the authorities but to help him- 
self ? "The person exercising a right of 
private defence must therefore consider 
whether the threat to his person or his 
propel ty is real and immediate. If lie 
reaches the reasonable conclusion that 
the threat is immediate and real, he is 
entitled to exercise his right.” Case law 


discussed. (Para 13) 

Cases Referred : Chronological Paras 
(1968) AIR 1968 S G 702 (V 55) = 

1968 Gri L J 806, Munshi Ram 
v. Delhi Administration 15 

(1963) AIR 1963 S C 612 (V 50) = 

1963 (1) Cri L J 495, Jai Dev v. 

State of Punjab 13 

(1962) Criminal Appeal No. 341 of 

1962 (Andh Pra) 14 

(1950) ILR (1950) All 167, Prem v. 

Rex ' 14 

(1948) AIR 1948 Pat 294 (V 35) = 

49 Cri L J 405.-Narayan Raut v. 
Emperor 14 

(1901) 1901 A C 495 *70 L J P C 
74, Queen v. Leatham 16 


P. Ramachandra Reddy, for Appellant 
(In Cri Appeal No 455 of 1967) and for 
Respondents Nos. 1 to 9 (In Cri Appeal 
No 676 of 1967), P. Krishna Reddy, for 
Respondent No. 10 (In Cri Appeal No. 
676 of 1967), K, Jayachandra Reddy Addl. 
Public Prosecutor 'for Appellant (In Cri. 
Appeal No '676 of 1967) and for Respon- 
dent (In Cri Appeal No. 455 of 1967). 

CHIRNAPPA REDDY J.: — The two ap. 
peals aiise out of the same case and may 
be disposed of by a common judgment. 
Ten persons were tried by the learned 
Sessions Judge of Nellore for alleged 


offences under Ss. 147, 148, 302 read with 
34, 302 read with 149 etc,. Penal Code, 
A-1 to A-8 and A-10 were acquitted of 
all charges while the ninth accused was 
convicted of an offence under S. 304, 
Penal Code but acquitted of other charges. 
The 9lh accused who was sentenced to 
7 years rigorous imprisonment for the 
offence under S, 304 is the appellant in 
Criminal Appeal No. 455 of 1967 while 
all ten accused are respondents in Crimi- 
nal Appeal No. 676 o'f 1967, which is an 
appeal filed by the State against the seve- 
ral .acquittals recorded by the learned 
Sessions Judge on various charges, 

2. The facts of the case are briefly as 
follows : 

P. W. 6, Sakamuri Chinnamma is the 
widow of Venkatasubbaiah, brother o£ 
the 1st accused. Soon after her husband’s 
death about ten years prior to the occur- 
rence Chinnamma went to live with her 
parents in Cuddapah District leasing out 
her properties in her husband’s village to 
the 1st accused. As she was experiencing 
considerable difficulty in realising from 
the 1st accused the maktha due to her she 
returned to her husband’s village about 
one and a half years prior to the occur- 
rence. She lived for a short time in the 
house of the 1st accused, but later lived 
separately by herself. There were disputes 
between P. W. 6 and A-1 regarding pos- 
session of the lands belonging to P, W. 6. 
In particular there was a dispute in 
respect of acres of garden land. P. W. 6 
complained to A-6 and A-7, elders of the 
village, that A-1 was giving her trouble 
with regard to possession of li acres of 
garden land. She was asked by them to 
pay a sum of Rs. 30 to A-1 as compensa- 
tion for the cultivation operations done 
by him and take possession of the land. 
Thereafter P. W. 6 leased the garden land 
to the deceased, Chandra Chinna Venkata- 
subbiah, who sowed horsegram in the 
land. Nonetheless Ail and A.2 ploughed 
away the land ignoring the lease in favour 
of deceased. The deceased, thereupon, 
gave up the lease presumably because he 
did not want any trouble from A-1 and 
A-2. P. W. 6 herself cultivated the land 
and about a week prior to the occurrence 
she and the wife of A-l exchanged words 
when she found A-l’s wife in the garden 
land removing grass. A-l’s wife went 
home and returned with A 1 and A.2 and 
they beat P. W. 6. P. W. 6 preferred a 
complaint to the First Class Magistrate at 
Atmakur against A-1 and A-2 and the 
wife of A-1, and on 30-11.66 the learned 
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Magistrate recorded her sworn statement 
in connection with her complaint. 

3. P. W. 6 is admittedly entitled to a 
half share in a pasture land known as 
Sakamurivari Beedu in which the 1st 
accused owns the other half share. Ac- 
cording to P. W. 6 and other prosecution 
witnesses the Beedu was partitioned even 
during the lifetime of the husband of 
P. W. 6 and the southern half share of the 
extent of acres fell to the share of 
P. W. 6’s husband. It is the case of the 
prosecution that there is a row of babul 
and other trees demarcating the shares of 
P. W. 6 and A-1, while the case of the 
accused is that the beedu was never 
partitioned by metes and bounds. While 
it is the case of the prosecution that on 
19-11-66 P. W. 6 leased the pasturage 
rights in her share 'of the Beedu to the 
deceased Chandra Chinna Venkatasubbiah 
for a sum of Rs. 40, it is the case of the 
1st accused that he has been the lessee of 
P. W. 6’s undivided half share in the 
pasture land for several years paying an 
annual rent of Rs. 20. On the morning of 
1 12-1966 at about 10 A.M. the deceased 
and his younger brother Chandriah, 
P. W. 2, took their five bulls to the Saka- 
muri vari Beedu for grazing. At about 12 
noon the ten accused came to the Beedu, 
A-2 being armed with an axe, A-1 and A-6 
to A-10 with spears and A 3 to A-5 with 
sticks. It may be mentioned here that A-2 
is the undivided son of A-l, while the 
rest of the accused are also closely related 
to him. As soon as they arrived in the 
field they began to drive away the bulls 
from the field and the deceased protested 
claiming that he had purchased the pas- 
ture and that he was therefore entitled to 
graze his bulls in the field. Thereupon it 
IS alleged that A.6 exhorted the others to 
stab him. A.9 speared the deceased in the 
chest, while A-8 and A-1 respectively 
speared him on the right thigh and hand, 
A.6 and A-7 also beat the deceased with 
sticks. P. W. 2 who was at a short dist- 
ance rushed towards the accused waving 
a stick which he had with him and hurl- 
ing stones against them. He was also 
attacked, various overt acts being attri- 
buted to A-l, A.4, A-7 and A-lO. P. W. 1, 
another brother of the deceased who had 
seen the accused going towards the 
field armed with deadly weapons and who 
followed them apprehending injury to 
his brother also witnessed the attack 
and rushed forward to save, his brothers 
waving a stick which he had in his 
hands when he was also attacked by ac- 
cused 2, 3, 4 and 5. P. Ws. 1 and 2 claim 


that as a result of their attacking the 
accused with sticks to rescue their bro- 
ther, accused 1 to 5 received some inju- 
ries, Kaluva Penchalaiah P. W. 3, a 
Madiga who was grazing his sheep near 
the Beedu, Mallineni Kondaiah, P. W. 4, 
a brother-in-law of the deceased who hap- 
pened to pass along the Beedu and Kante 
Subbaramaiah, P. W. 5 who also happen- 
ed to be passing along the Beedu in 
search of a lost buffalo also claim to have 
witnessed the occurrence. It is stated 
that after P. Ws. 2 and 1 fell down the 
accused ran away from the scene, A-9 
throwing his spear at the scene itself. 
After the accused left, P. W. 1 went near 
his brother Venkatasubbiah and found 
him dead. Chandriah, P. W, 2 was con- 
scious then, but soon thereafter he also 
lost consciousness. The village Munsif 
of Gowravaram, P. W. 10. heard from his 
Thalayari that accused 1 to 5 on one hand 
and the deceased, P. Ws. 1, 2 and 5 on the 
other had beaten each other at Sakamuri- 
vari Beedu and that one person had died 
and others had received injuries. He 
went to the Beedu and found Chinna 
Venkatasubbaiah dead and P. W. 2 lying 
unconscious. He asked P. W. 1 who was 
also injured and who was weeping near 
his brothers to give a report, but P, W. 1 
refused to do so saying that they would 
not give a report, then, but would give it 
later after consideration. In an adjoin- 
ing field the Village Munsif found accus- 
ed 1 to 5 lying injured and of them A-2 
was unconscious. He asked A-l to give a 
report, but he also refused to give a report 
saying that he would do so later and not 
then. The Village Munsif prepared his 
report Hx. P8 and despatched^ it to the 
police station at Dharmarao Cherruvu- 
palli where it was received next morning 
at 6 A. M. Meanwhile P. W. 1 arranged 
to take his brother Chandriah who was 
unconscious to the hospital at Atmakur 
eighteen miles from Gowravaram. They 
reached the hospital at about 10 P, M. 
The Medical Officer, P. W. 13 treated both 
of them and sent intimation of accidents 
to the Sub-Inspector of Police of Atmakur 
Police Station. On receiving the intima- 
tion of accidents P. W. 16 the Sub-Inspec- 
tor of Atmakur proceeded to the hospital 
and recorded Exs. P3 and P4 from P. Ws. 1 
and 2 respectively. He forwarded Exs. 
P3 and P4 to the Sub- Inspector of Dhar- 
marao Cheruvapalli as Gowravaram is 
within the jurisdiction of that police 
station. The Sub-Inspector of Dharmarao 
Cheruvupalli received Exs. P3 and P4 
while he was on his way to Gowravaram 
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having in the meanwhile received Ex. PS 
from the Village Munsif. P. W. 19 pro- 
ceeded to the village, held the inquest at 
which he examined P. Ws. 3, 4, 5, 6, 9 
and 10 and sent the corpse to the Medical 
Officer at Atmakur for postmortem. He 
found accused 1 to 5 in their houses with 
injuries and airanged to send them to the 
hospital for treatment of their injuries. 
After completing the investigation a 
chargesheet was filed against the ten ac- 
cused, Accused 6 to 10 surrendered 
before Court on 9-1-1967. 

4, It may be mentioned at this juncture 
that apart from the disputes relating to 
possession of the lands of P, W. 6. the 
prosecution has also led evidence to show 
that there were disputes between the 
Kammas of the village led by A 6 and 
A-7 and the Harijans of the village regard- 
ing certain foreshore lands and that in 
that dispute the Balijas of the village led 
by P. W. 9 and few Kammas like the 
deceased and his brothers were supporting 
the Harijans. It is said that on this ac- 
count also the accused bore a grudge 
against the deceased and his brothers. 

5, A.6 to A- 10 denied the offences alto- 
gether and A.6 and A-7 who put forward 
pleas of alibi examined DWs. 1 and 2 in 
support of their pleas. A-1 to A 5 pleaded, 
when questioned under S. 342, Criminal 
P. C. that on the day of incident they 
were grazing their bulls in the Sakamu- 
rivari Beedu and that the deceased and 
P. Ws, 1 and 2 came there driving their 
bulls and attacked them. At that time 
P. W. 1 was armed with a spear and the 
rest with sticks. When they were thus 
attacked by deceased and P. Ws. 1 and 2 
they also" beat but they did not know who 
were injured. 

6, The learned Sessions Judge found 
that the Sakamurivari Beedu was never 
partitioned by metes and bounds and 
that the alleged lease of her half share of 
the beedu by P. W. 6 in favour of the 
deceased was not true. The learned Ses- 
sions Judge also found that the 1st ac- 
cused was in possession of the beedu 
right up to the date of incident. These 
findings have not been assailed before us 
by the learned Public Prosecutor. Dealing 
with the actual occurrence the learned 
Sessions Judge unhesitatingly rejected 
the evidence of P. W. 4. He however 
accepted as truthful the evidence of 
P Ws. 1 and 2 the two injured brothers 
of the deceased and the evidence of 
P. Ws. 3 and 5 who according to the 
learned Sessions Judge are independent 


witnesses. We do not share the learned 
Judge’s view that P. Ws. 4 and 5 are in- 
dependent witnesses but we are, nonethe- 
less, satisfied that they have given a sub- 
stantially true account of the broad 
features of the incident. The learned Ses- 
sions Judge’s finding regarding the occur- 
rence and the reasons for his finding are 
stated by him in para 25 of his judgment 
which is as follows: — 

“The deceased received seven incised 
injuries which could have been caused 
only by a sharp instrument like a spear. 
P, W. 1 received two contusions and two 
lacerated wounds. P, W. 2 received two 
incised wounds and only one contusion. 
So far as the accused are concerned, the 
1st accused received one lacerated wound 
and four contusions. The 2nd accused 
received one lacerated wound and three 
contusions. The 3rd accused received 
two lacerated wounds and three con- 
tusions. The 4th accused received only 
one contusion. The 5tli accused received 
one lacerated wound and an^ abrasion. 
The relative postmortem certificate and 
the wound certificates are Exhibits P-16, 
P. 14. P. 15 and P-17 to, P. 21. From the 
nature of the injuries received by the 
deceased and P. W.-2 it is clear that they 
were inflicted by the accused who must 
have gone there with the sole purpose 
of attacking them. The carrying of sharp 
instruments would' disclose a sense of 
preparedness on their part. So far as the 
injuries received by accused 1 to 5 are 
concerned, they could have been caused 
by sticks or by hurling of stones. Both 
P. Ws, 1 and 2 have stated that when the 
accused have attacked the deceased, they 
tried to interfere and began to hurl stones 
against the accused to scare them away 
and they have also hurled sticks. While 
P. Ws, 1, 2, 3 and 5 have explained the 
inj’uries which have been inflicted on 
accused 1 to 5, the accused have not ex- 
plained the incised wound which they 
have inflicted on the deceased and P. W. 2. 
If really accused 1 to 5 were grazing the 
cattle and they weie attacked later by 
P. Ws. 1, 2 and the deceased, the incised 
wounds would not have been there for 
the deceased and P. W. 2. The very fact 
that 'sharp instruments are used by the 
accused would disclose that at the time 
they went to Sakamurivari Beedu, they 
fully knew that P, Ws. 1, 2 and the de- 
ceased were already grazing the cattle 
in the Sakamurivari Beedu. Further 
P. Ws. 1, 2 and the deceased would not 
have gone later especially if they know 
about the presence of A-1 to A-5 in the 



1088 


1970 Ori. L. J, In re, Gangavaram Sankaraiah (Chinnappa Reddy J.) 


pasture. The 'number of the accused 
party is larger and the probability ia they 
went there later. I, therefore, have no 
hesitation in holding that on 1-12-1966 
P. W. 2 and the deceased were grazing 
the cattle in the pasture land and they 
were attacked by the accused resulting 
in the death of the deceased and when 
P. W. 2 and later P. W. 1 intervened, 
they were over-powered by the accused 
and whatever injuries accused 1 to 5 have 
received, have been received by them at 
the hands of P. Ws. 1 and 2.” 

Sri Ramachandra Reddy, 'learned Counsel 
for the accused does not challenge the 
correctness of this finding but he would 
amend the finding by stating that P. W. 1 
was also with the deceased and P. W. 2 
from the beginning. On a perusal of the 
evidence we are satisfied that P. W. 1 
was not there from the beginning but 
came to the scene apprehending injury to 
his brothers when he saw the accused 
party going out fully armed. 

7. The learned Sessions Judge has 
found that A-9 was responsible for the 
injury on the chest which according to 
the doctor who conducted the autopsy is 
the fatal injury. All the witnesses are 
unanimous that A-9 was responsible for 
the injury and it has not been suggested 
to the witnesses that they had any special 
reason for attributing the fatal injury to 
A-9. The attack on the deceased started 
with the spear. thrust by A-9 and it is not 
possible for the witnesses to have made 
any mistake about the identity of A-9 and 
the injury caused by him. We therefore 
accept the finding of the learned Sessions 
Judge that A-9 was responsible for the 
injury on the chest of the deceased. We 
are not however prepared to accept the 
evidence of the witnesses when they give 
details of the rest of the attack on the 
deceased and on P. Ws. 1 and 2, and 
meticulously ascribe every injury to a 
particular accused. It is possible that 
the witnesses did notice some of the in- 
juries being inflicted by the particular 
accused mentioned by them but it is 
difficult to accept their evidence when 
they attempt to account for every injury. 
When the accused party entered the field 
and proceeded to attack the deceased, A-9 
delivering the first blow, P. Ws. 1 and 2 
must have rushed to the rescue of their 
brother and there must have been quite a 
melee. It must be remembered that A-1 
to A.5 between them received as many as 
16 injuries. We do not think that it is safe 
to accept the evidence of the witnesses 


regarding the individual acts attributed 
to the various accused. In that view we 
do not also think that it is safe to accept 
without anything more the evidence of 
the witnesses regarding the presence and 
participation of the several accused. We 
have already found that A-9 was respon- 
sible for the injury on the chest of deceas- 
ed. A-1 to A-5 admit their presence in the 
beedu at the time of occurrence and in 
fact they were found lying injured in the 
neighbouring field by P. W. 10, the Vil- 
lage Munsif, soon after the occurrence. 
We feel that the evidence of the prosecu- 
tion witnesses regarding the presence and 
participation of A-1 to A-S and A-9 may 
safely be accepted but not sO with regard 
to A-6, A.7, A.8 and A-IO. We have also 
no doubt that the exhortation attributed 
to A-6 is not true and that he is given that 
part because he is a prominent member 
of the group to which the accused be- 
long. 

8. Our conclusions on the incidents of 
1-12-1966 are as follows: — 

The deceased and P. W. 2 took their 
bulls to the pasture land, Sakamurivari 
Beedu, for grazing for the first time that 
day. Till that day the beedu was in the 
possession of A-1, Learning that the 
deceased and P. W. 2 were grazing their 
bulls in the beedu A 1 to A5, A.9 and 
possibly some others armed themselves 
with spears, sticks and other weapons and 
proceeded to the field with the object of 
attacking and injuring the deceased and 
P. W. 2 and removing them and their 
bulls from the beedu by the use of force. 
As soon as they reached the fi'eld they 
drove away the bulls and when the de- 
ceased protested saying- that he had a 
right to graze the bulls in the field they 
attacked him, A-9 delivering the first 
thrust with his spear. When P. Ws, 1 and 
2 rushed to protect the deceased brandi- 
shing sticks and using them they attacked 
them also and there was a melee. 

9. On these conclusions, the question is 
whether A-l to A-5 and A-9 have com. 
mitted any offences. On substantially the 
same conclusions the learned Sessions 
Judge held that all the accused except A-9 
were protected by the right of private 
defence of property but A.9 alone had 
exceeded the right of private defence and 
was guilty under S. 304, In our view in 
considering the question whether any of 
these accused have committed any offen- 
ces the following facts have also to be 
borne in mind: — 

10. The Sakamurivari Beedu is a mere 
pasture land on which no crops are 
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grown The value of the pastuie may be 
judged from the fact that the pasturage 
rights for a whole year are worth accord- 
ing to the accused Rs, 20 and according 
to P. W. 6 Rs. 40. Even it the deceased 
and P. W. 2 had been allowed to graze 
their bulls the vvhole of 1-2 1966. injury 
caused to the property would have been 
trivial. The trespass itself would have 
come to an end in the evening in the 
usual course. The accused could well have 
gone to the Village MunsilF, P. ^V. 10, 
who is related to both parties. If for any 
reason that was not thought desirable 
the accused could have gone to the Police 
Station at Dharmarao Cneruvapalli or to 
the Inspector of Police at Atmakur and 
sought the protection of these public 
authorities. It is in evidence that both 
places aie conveniently approachable by 
bus. Instead of doing that, the accused 
preferred to march into the Beedu in 
numbers far superior to the pitiful two or 
even three members of the prosecution 
party and in arms far outmatching the 
goad-sticks (sticks^ used to drive bulls) 
which the members of the prosecution 
party had with them. 

11. Sri Ramchandra Reddy, leained 
Counsel for the accused argues that the 
accused are fully protected by S. 96 of the 
Penal Code as they were acting in exer- 
cise of the right of private defence of 
property. Relying on a sentence in a judg- 
ment of the Supreme, Court that ‘there is 
nothing more degrading to the human 
spirit than to run away in the face of 
peril' he poses to us the question whether 
the accused were expected to be mean 
spirited and flee like cowards when Ihe 
prosecution party started grazing their 
bulls in the fields in the possession of 
the accused. I, for my part, am able to 
see neither courage nor spirit in an armed 
group of persons going -out to attack a 
smaller and ill ai med group for the alleged 
purpose of defending property, the inva- 
' Sion of their property extending to no 
more than taking a few head of cattle 
for pasture. In oui opinion, however, 
considerations of courage and cowardice 
or spirit and the lack of it are entirely 
misplaced in considering the question 
whether a person can be said to have 
acted in exercise of the right of private 
defence of property. Indeed, who can say 
that a person who, when beaten on one 
cheek turns the other is less courageous 
than the person who unsheaths his sword 
immediatelj'i^ Who can say that a person 
who with -great self-restraint refuses to 
resort to violence in the most critical of 


situations is mean-spirited? It certainly 
requires moral courage and self-discipline 
to resist the temptation of circumstances 
and emotion, and refuse to resort to 
violence. Did not Jesus Christ say 
2000 years ago “Blessed are the meek, for 
they shall inherit the earth.” Did not 
Gandhiji repeat this ever and ever? Let 
us not therefore confuse ready resort to 
violence with any uplifting of the human 
spirit even as it cannot necessarily be 
identified with an animal spirit. There 
are otlier ways of looking at the problem 
than merely in terms'of physical courage 
and 'manly spirit.’ Self-restraint, disci- 
pline and moral courage are as important, 
if not more important. W e have digressed, 
but only to answer the rhetorical question 
posed to us by the learned counsel. 

12. The most ancient functions of the 
State and its laws have been the preser- 
vatiOD of the public peace and public 
order and the substitution of private 
justice by public justice. In other words, 
the responsibility for the preservation or 
the public peace and order, including xne 
protection of its citizens and their pro- 
perties and the prevention of cirme is that 
of the State. Conversely no one is entitled 
to take the law into his own hands. This 
is of the very essence of the scheme of 
things in a well ordered civilised socieW. 
But public justice may not always be 
prompt. Its intervention may come too 
late and meanwhile great and irreparable 
injury may be done. A crime may be 
committed which could well have been 
prevented by prompt private interven- 
tion. It is to meet such situations that an 
exception has been engrafted in S. 96 and 
the subsequent provisions of the Penal 
Code to the general rule that no one shall 
take the law into his own hands. The 
right of private defence given under Ss. 96 
and 97 is. however, circumscribed by the 
several conditions mentioned in the sub- 
sequent sections. One of the conditions 
mentioned in S. 99 is 

“There is no right of private defence 
in cases in which there is time to have 
recourse to the protection of the public 
authoiities.” 

This IS no less than an affirmation of the 
general rule that no one shall take the 
law into his own hands It is with this 
condition that we aie primarily concern- 
ed in this ease. Another condition men- 
tioned in S, 99 IS : 

"The right of private defence in no case 
extends to the inflicting of more harm 
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than it is necessary to inflict for the pur- 
pose of defence.” 

Sections 97 and 105 in so far as they are 
relevant are as follows : 

‘•97. Every person has a right, subject 
to the restrictions contained in S. 99, to 
defend — 

First. ^ * 

Secondly— The property, whether mov- 
able or immovable, of himself or of any 
other person, against any act which is an 
offence falling under the definition of 
theft, robbery, mischief or criminal tres- 
pass, or which is an attempt to commit 
theft, robbery, mischief or criminal tres- 
pass.” 

"105. Commencement and continuance 
of the right of private defence of pro- 
perty — ^ 

The right of private defence of properly 
commences when a reasonable apprehen- 
sion of danger to the property com- 
mences. 

4- y >1. * 

The right of private defence of pro. 
perty against criminal trespass or mis. 
chief continues as long as the offender 
continues in the commission of criminal 
trespass or mischief.” 

13. Sri Ramchandra Reddy, learned 
Counsel urges that the prosecution party 
having committed criminal trespass, were 
continuing to do so and therefore the ac- 
cused had every right to use reasonable 
force to remove them from the land. He 
urges that where criminal trespass has 
already been committed and is con- 
tinuing, the question of seeking the pro- 
tection of the public authorities does 
not arise. The acceptance of such an 
argument would be subsersive of the 
whole scheme of Ss. 97, 99 and 105 of the 
Penal Code. The rule which insists that 
the protection of the public authorities, 
should first be sought if possible, is a rule 
conceived in the public interest and with 
the object of eliminating private justice 
and unnecessary violence. The rule is 
applicable whether the criminal trespass 
has already been committed and is conti- 
nuing or is only anticipated. The right 
given under S. 97 is expressly made sub- 
ject to the provisions of S. 99. The provi- 
sion in S. 99 which states that there shall 
be no right of private defence in cases in 
which there is time to have recourse to 
the protection of the public authorities 
really means' that there is no right of 
private defence unless the circumstances 
are such and the situation is so urgent 
that there is no time to have recourse to 


the protection of the public authorities. 
The urgency of the situation must natu- 
rally d^epend upon several factors. It 
must depend on the nature of the pro- 
perty which is invaded ; it must depend 
on the use to which the property is being 
put at the time of invasion ; it must 
depend on the manner of the invasion ; it 
must also depend on the injury to be 
averted. If the privacy of the home of an 
individual is invaded, he may probably 
be justified in straightway using rea- 
sonable force to remove the invader, of 
course, after first warning him to remove 
himself. If a body of persons invade a 
field in somebody else’s possession for 
the purpose of cutting away or destroying 
the crop on the field, the person in pos- 
session may be justified in using reason- 
able force to remove the invaders. On the 
other hand if some trespassers occupy a 
vacant field and no immediate harm is 
going to be caused to the land, the owner 
of the land will not be justified in 
straightway taking the law into his hands 
without seeking recourse to}the protection 
of the public authorities. The test is what 
would the ordinary, reasonable and pru- ■ 
dent man who is responsible and account- 
able for his actions do in the circum. 
stances. Would he think that the threat 
to his property is so immediate as to 
warrant his not seeking the help of the 
authorities but to help himself? Their 
Lordships of the Supreme Court of India 
have stressed this aspect of the matter in 
Jai Dev v. State of Punjab, AIR 1963 S C 
612 at p. 617 where Gajendragadkar J. 
(as he then was) has observed as follows ; 

"To begin with, the person exercising 
a right of private defence must therefore 
consider whether the threat to his person 
or his property is real and immediate. If 
he reaches the conclusion reasonably that 
the threat is immediate and real, he is 
entitled to exercise his right.” 

li. In Prem v. Rex, ILR (1950) All 167 
the facts were that one party was found 
sowing a field in the possession of another 
party who had already sown that held. 
The question arose whether the other 
party could assault the first party in the 
exercise of the right of private defence of 
property. Raghubar Dayal and Agarwala 
JJ, observed : 

"The mere fact that Ram Baran and 
party entered the field, which was in the 
possession of Sarju, and sowed it would 
not suffice to give a right of private 
defence of property toSarju. Firstly, it is 
debatable whether such conduct of Ram 
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Baran and his parly would amount to 
criminal trespass on an inference that 
their intention must have been to annoy 
Sarju. Even if such an intention be im- 
puted to them and their act could amount 
to the commission of criminal trespass, 
the right of private defence of property 
against criminal trespass which would 
arise in favour of Sarju will be taken 
away on account of the provisions of 
S. 99 of the Indian Penal Code. It says 
that there is no right of private defence 
in cases in which there is ti me to have 
recourse to the protection of the public 
authorities. Ram Baran and party were 
not doing any acutal damage to the crop 
^®lsed by Sarju on the field. In fact, what 
they were doing could have been bene. 
Bcial to the crop. Sarju stood nothing to 
lose if he would have taken legal steps to 
restrain Ram Baran and others from inter- 
fering with bis possession of that field 
The criminal trespass of the kind would 
have, in the nature of things, come to an 
end at the close of the day. When no 
actual damage was being done to any pro- 
perty of Sarju he really had nothing to 
protect. The conduct of Ram Baran could 
have affected Sarju adversely^ by afford- 
Instance of Ram Baran’s assertion 
of his right and of exercising that right 
in any future litigation between Sarju and 
Baran. This may not be to the benefit 
of Sarju, but is not such harm or damage 
which had to be protected by Sarju at the 
time. Further it appears from the evidence 
that the accused appellants did not ask 
Ram Baran to go away from the field, the 
first usual step to be taken against a 
trespasser. They questioned Ram Baran 
about the reason for his going to the field 
and on his intimating his reason they, at 
the suggestion of Hattu, fell upon him 
with lathis. Their conduct was not, there- 
fore, to protect their possession against 
the criminal -trespass of Ram Baran. but 
appears to be in order to teach Ram Baran 
a lesson on account of his audacity to 
act against the thekadar’s interests. We 
are, therefore, of opinion that there was 
no right of private defence of property 
against criminal trespass in the accused 
appellants and that they cannot be said 
to have been acting in the exercise of that 
right when they beat Ram Baran.” 

In Narayan Raut v. Emperor, AIR 1948 
Pat 291 the facts were that Narayan was 
in possession of certain land which was 
not under any crop. Bujhawan and his 
party went to the land for the purpose of 
ploughing the land and thus dispossessing 
Narayan. Narayan attacked and killed 


Bujhawan, Agarwala C. J., and Rama- 
swami J. observed: — 

“The land was not under crop at the 
time of the occurrence. All that the pro. 
secution party were doing was to plough 
the land. They were not doing any im. 
mediate haim. There was, therefore, 
ample time for Narayan to have recourse 
to the public authorities for the protec. 
tion of his lights. In this case, as so often 
happens in cases of this nature, the fact 
that the right of private defence does not 
arise when there is time to have recourse 
to the public authorities, has been over- 
looked,' Even in this Court the learned 
Advocate referred us to S. 97, Penal Code, 
and argued that as the act of the prosecu- 
tion party amounted to criminal trespass, 
the defence were protected by that sec- 
tion. The section, however, expressly 
states that it is subject to S, 99 which 
explicitly provides that there is no right 
to private defence when there is time to 
have recourse to the public authorities.” 

These two cases are clear authorities for 
the position that the mere fact that the 
opposite party has trespassed into the 
field of a person does not straightway 
clothe that person with the right to act in 
alleged exercise of right of private de- 
fence. when there is time to have re- 
course to the protection of the public 
authorities, and no immediate injury is 
going to be suffered in consequence in 
the meanwhile. We are in respectful 
agreement with the observations of the 
learned Judges above extracted by us. 
These observations have also been accept, 
ed by another Division Bench of this 
High Court as laying down the correct 
principles. (Vide Manohar Pershad and 
Narasimham yj., in Criminal Appeal 
No. 341 of 1962 (Andh. Pra.j). 

15. Sri Ramachandra Reddy relies upon 
a judgment of the Supreme Court in 
Munshi Ram v. Delhi Administration. 
AIR 1968 S C 702, The facts of the case 
are as follows: 

16. One Jamuna, a former tenant of 
certain Muslim landlords who migrated 
to Pakistan, was in possession of a certain 
field for over 30 years prior to the date, of 
occurrence. P. W. 17 in the case purchas- 
ed the property at a public auction held 
by the Government under the Displaced 
Peisons Act. 1954 Delivery of the pro- 
perty was alleged to have been given to 
P. W. 17 on 22-6-1962 by the managing 
officer. Jamuna was not aware either of 
the purchase by P. W. 17 or of the deli- 
very alleged to have been given on 22-6- 
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1962 and he continued to be in possession 
right upto the time of incident. It was 
also found as a matter of law, that the 
managing officer was incompetent to give 
delivery of possession of the field. It was 
further found that corp grown by Jamuna 
was there in a portion of the field. While 
so, on 1-7-1962, P. W, 17 and several 
persons went to the field with a tractor to 
level the land. All that time P. W. 17’s 
father was even armed with a pistol. At 
that stage the relations of Jamuna went 
to the field and asked the complainant's 
party to clear out of the field. When they 
refused to do so, they pushed them and 
thereafter used minimum force to throw 
them out of the field. On these facts their 
Lordships of the Supreme Court found as 
a fact that Jamuna’s relations had no 
time to have recourse to the protection of 
public authorities. This case cannot be 
of any assistance to the accused in the 
present case because there, the crop raised 
by Jamuna was about to be destroyed and 
the land itself was about to be levelled 
up by a tractor. Their Lordships, it is 
true, observed ; 

•’Law does not require a person whose 
property is forcibly tried to be occupied 
by trespassers to run away and seek the 
protection of the authorities. The right of 
private defence serves a social purpose 
and that right should be liberally con- 
strued, Such a right not only will be a 
restraining influence on bad characters 
but it will encourage the right spirit in a 
free citizen. There is nothing more de- 
grading to the human spirit than to run 
away in the face of peril”. 

From these observations it is difficult to 
conclude that their Lordships intended to 
lay down the wide proposition for which 
Mr, Ramachandra Reddy is contending. 
These observations must naturally be read 
in the context of the facts of that case. It 
will be useful to recall here the following 
observations of Lord Halsbury in Queen 
v. Leathen, (5) 1901 A C 495 at p, 506. 

“. . . . there are two observations of a 
general character which I wish to make, 
and one is to repeat what I have very 
often said before, that every judgment 
must be read as applicable to the parti- 
cular facts proved, or assumed to be pro- 
ved since the generality of the expressions 
which may be found there are not inten- 
ded to be expositions of the whole law, 
but governed and qualified by the parti- 
cular facts of the case in which such 
expressions are to be found. The other is 
that a case is only an authority for what 


it actually decides. I entirely deny that it 
can be quoted for a proposition that may 
seem to follow logically from it”. 

(17) In the present case the criminal 
trespass was by two individuals with 
their five bulls. The trespass was for the 
purpose of grazing the bulls As already 
observed by us the trespass would have, 
in the ordinary course, come to an end by 
the evening. The injury to the property 
which might be caused by allowing the 
bulls to graze in the meanwhile would 
have been negligible. In those circum- 
stances we cannot but hold that there was 
ample time to seek protection of the 
public authorities. We therefore hold 
that the accused are not entitled to justify 
their acts by claiming to have acted in 
exercise of the right of private defence of 
property. The banding together of not 
less than six persons armed with deadly 
weapons was wholly unnecessary if the 
object of the accused was merely to defend 
their property against the trespass by the 
deceased and P, W. 2. It was an exercise 
in the might of superior force rather than 
an exercise of the right of private defence. 
We have no doubt that accused 1 to 5, 9 
and some others formed themselves into 
an unlawful assembly with the common 
object of teaching a lesson to the deceased 
and P. W. 2 and causing injuries to them. 
However, having regard to the fact that 
apart from the injury caused by A-9 all 
the injuries caused to deceased and P Ws. 
1 and 2 are not of serious nature, we are 
of the view that the common object of the 
unlawful assembly was not to cause death 
or even grievous hurt, but only to cause 
hurt. A-1 to A-5 and A-9 are, therefore, 
guilty of the offence of rioting. 

(18) In view of our finding that none of 
the accused is entitled to claim the pro. 
tection of the right of private defence, the 
finding of the learned Sessions Judge that 
the act of A- 9 came within the second 
exception to S. 300 must also be set aside. 
The question then is what is the offence 
committed by A-9? It is true that the 
injury caused by him is sufficient in the 
ordinary course of nature to cause death. 
While we are satisfied that A-9 
intended to cause an injury likely to 
cause death, we are not satisfied that he 
intended to cause the particular injury. 
On exploration of the external injury caus- 
ed by A-9, it was found to extend medially 
and upwards, entering the pericardium. 
It is very likely that the upward course 
of the injury and the entry into the peri- 
cardium was the result of some sudden 
movement on the part of the deceased, 
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making the Weapon move upwards instead 
of horizontally or downwards. It is not 
without hesitation that we are arriving at 
this conclusion, but we cannot alter the 
conviction of A-9 to one under S. 302 
unless we are able to find with ceitainty 
that he intended to cause the particular 
injury. In the circumstances we confirm 
the conviction of A.9 under S. 304. 

19. In the result accused 1, 2 and 9 are 
convicted under S. 148, Penal Code and 
each of them is sentenced to pay a fine of 
Rs. 600 each, in default to undergo rigor- 
ous imprisonment for a period of nine 
months. Accused 3, 4 and 5 are convicted 
under S. 147, Penal Code and each of 
them is sentenced to pay a fine of Rs. 500 
in default to undeigo rigorous imprison- 
ment for a period of si.x months. Accus- 
ed 1, 2. 3, 4 and 5 will also eA'ecute bonds 
in a sum of Rs, 2,000 each with one surety 
each for a like sum to keep the peace for 
a period of one year under S. 106, Crimi- 
nal P. C. They will appear befoie the 
learned First Glass Magistrate of Atmakur 
within four weeks from today and ex- 
ecute the bonds. The conviction of A.9 
under S. 304 is confirmed as also the 
sentence awarded to him for that oftence. 
Accused 1 to 5 are also convicted under 
S, 324 read with S. 149 in respect of the 
injuries caused to the deceased and to 
P. Ws, 1 and 2. A-9 is further convicted 
under S, 324 read with S. 149 in respect 
of the injuries caused to P. Ws. 1 and 2. 
No separate sentences are awarded to 
any of the accused for the oftences under 
S. 324 read with S. 149, penal Code. Cri. 
Appeal No. 455 of 1967 is accordingly 
dismissed and Criminal Appeal No. 676 of 
1967 is allowed in the manner indicated. 

Order'accordingly. 
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State, Appellant v. Bherulal Dagadulal 
Jain and others. Accused, Respondents. 

Criminal Appeals Nos. 238 and 240 of 
1968, D/- 2-7 1968. 

Criminal P. C. (1898), Ss 3 if, (6) and 
851-A — Penal Code (1860), Ss. 323, S0<5, 
506, 541 and 148 — Accused charged for 
oflences on basis of police report — 
Offences under Ss. 323, 50^, 506 and 541 
compourded — Magistrate has to dis- 
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charge accused for offence under S. 148 
also under S, 251-.4. (1923) 24 Cri L J 114 
(Mad), Diss. . 

Where accused are charged on the basis 
of a police report under Ss 323, 504, 506 
and 541 and S. 148 of the Penal Code and 
offences under Ss. 323, 504, 5o6 and 541 
are compounded by the complainant and 
the accused, the proper order to be passed 
by the Magistrate is to discharge the 
accused under S. 251 A (2) for the offence 
under S. 148. The Magistrate in such a 
case cannot proceed with the trial after 
framing a charge under S. 148 and pass 
an order of acquittal. (1923) 24 Cri L J 
114 (Mad), Diss. Case law discussed. 

(Para 12) 

The very fact that under S. 345 of the 
Criminal Procedure Code certain oSences 
are allowed to be compounded show the 
intention of the legislature that although 
these are offences punishable under the 
Indian Penal Code, the interest of society 
and public order do not require that the 
State should prosecute the persons con- 
cerned after the composition. That is 
why the effect of composition is said to 
. be that of an acquittal. It cannot be 
argued that a person is acquitted jof the 
offence and still he has committed an 
offence. It cannot also be argued that 
although each of the accused has not 
committed the offence all 'of them to- 
gether have committed the offence. 

(Para 11) 

Cases Referred : Chroaologioal Paras 
(1968) Cri Appeal No. 288 of 1968 
D/- 27-6-1968 (Bora) 7 

(1984) }1964 (2) Cri L J 111 (Pat) 
Ramphal Cope v. State, of Bihar 
* ‘ 2 . 3 , 4 , 5 , 10 

(1960) AIR 1960 Bom 269 (V 47) = 


1960 Cri L J 814, State v Kama- 
lakar Prabhakar Juvekar 4, 8 

(1923) 24 Cri L J 1L4=ILR 46 Mad 
257, In re, Matti Venkanna 4, 9 

(1913) 14 Cn L J 77=1LR 37 Bom 
369, Emperor v. Ranchhod 
Bawala 4, 7 

(1902) 4 Bom.L R 718, Emperor v. 

Asmal Hasan 4, 6 


R. S. Bhonsale, Hoifble Asst, to Govt. 
Pleader,for State (in both appeals), A. G. 
Sabnis, for Accused No. 1 to 7 (in Cri. 
Appeal No,'; 238 of 1968); A. V. Savant, 
for Accused Nos. 1 to 7 (in Cri. Appeal 
No. 240 of 1968), 

JUDGMENT. — The State has filed the 
above appeals against the orders of ac- 
quittal passed by the Judicial Magistrate, 
First Class, Manmad, on October 28, 1967, 
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in two criminal cases before him, both of 
which related to an incident which took 
place at about 7-80 p, m. on October 7, 
1966 in Manmad, The fiist information in 
one case was given by one Zumberlal 
Rajmal Chajed and the first information 
in the other case was given by one Paras- 
mal Mesulal Jain relating to the said inci- 
dent. As these two appeals relate to the 
same incident and involve a common 
question of law, they can be disposed of 
by a single judgment. 

2. Criminal Appeal .No. 238 of 1968 
arises out of Criminal Case No. 778 of 
1966 before the said Magistrate. A charge, 
sheet was filed before him on October 15, 
1966 against the 7 respondents in that 
appeal, viz., (1) Bherulal Dagdulal Jam, 
(2) Kantilal Dagdulal Bardiya, (3) Madan- 
lal Panalal Bardiya, (4) Dharamchand 
Dagduram Bardiya, (5) Parasmal Bherulal 
Bardiya, (6) Balu Kondaji Karde, and (7) 
Shridliar Waman Paliwal. It was alleged 
in the said charge-sheet by the Police 
Sub. Inspector, Manmad City, that on 
October 7, 1966 at 7-30 p. m., the 7 
accused formed an unlawful assembly in 
an open street of Manmad City inasmuch 
as, as a result of a meeting of bank, they 
entertained a common object of beating 
the complainant Zumberlal Rajmal Chajed 
and witnesses Amarchand Babulal Chajed, 
Manakchand Rajmal Chajed and Motilal 
Rajmal Chajed and in pursuance of that 
common object, they voluntarily caused 
injuries to them with blows and kicks and 
with wooden pieces and bamboo sticks 
and also abused them and threatened to 
kill them and thereby committed offences 
under Ss. 147, 148, 323, 504 and 506 of the 
Indian Penal Code, The Judicial Magis- 
trate, First Class, Manmad, issued process 
on perusal of the charge-sheet and made 
it returnable on October 29, 1966, On 
October 29, 1966, the accused were pre- 
sent in Court, but an application was 
made for adjournment and the case, was 
adjourned to November 23, 1966. There- 
after the case was adjourned from time to 
time for various reasons till March 17, 
1967, when the parties filed an appli- 
cation, Ex. 15, signed by, the complainant 
Zumbarlal, the 7 accused persons and the 
witnesses who were alleged to have been 
hurt in the course of riot. This appli- 
cation was objected to on behalf of the 
prosecution on the ground that by law, 
partial compounding was not allowed 
and if the parties wanted withdrawal, 
they should move the District Magistrate 
in respect of the offences mentioned in 
the chargesheet. The Judicial Magistrate, 


however, passed the following order on 
that very day : 

‘‘Application is allowed. Accused are 
acquitted of the offences under Ss. 323, 
504 and 506 of the Penal Code.” 

It may be noted here that in the appli- 
cation, Ex. 15, the complainant, the 
accused and the witnesses referred to 
above had mentioned that the compro- 
mise was arrived at as a result of the 
efforts of many gentlemen and leaders. It 
also stated that the signatories to Ex. 15 
belonged to merchant class and respect- 
able families and as a result of this com- 
promise, the relations among them were 
as they were before the incident and had 
become very harmonious and peaceful. 
They had to meet each other every day in 
connection with business and with a view 
to maintain good relations, the purshis 
was being filed for compounding the 
offences under Ss. 323, 504 and 506. 
Thereafter the case was adjourned to 
March 31, 1967 and further adjourned to 
April 14, 1967, On April 14, 1967, the 
accused filed an application. Ex. 17, for 
adjournment of the case stating that they 
had applied to the District Magistiate 
for withdrawing the case and that appli- 
cation was not decided. The case appears 
to have been adjourned further for await- 
ing the orders of the District Magistrate 
till August 4,, 1967. It is most regrettable 
that the District Magistrate does not 
appear to have passed any order with 
regard to the withdrawal in spite of the 
waiting by the parties and the Court for 
more than four months. On August 4 
1967, the Judicial Magistrate, who had 
succeeded the previous Judicial Magis- 
trate framed a charge against the 7 
accused under S. 148 of the Indian Penal 
Code, the material portion of which was 
as under : 

“That you on or about the 7th October 
1966 at 7-30 p. m. at Manmad were mem- 
bers of an unlavvful assembly and did in 
prosecution of common object of such 
assembly, viz., to cause hurt to Zumbar- 
mal Chajed, committed the offence of 
rioting and at that time were armed with 
deadly weapons and thereby committed an 
offence punishable under S. 148 of the 
Indian Penal Code 

The accused pleaded not guilty to the said 
charge. After framing the charge, the 
case was adjourned from time to time till 
September 20, 1967 when prosecution 
witness No. 1 Zumbarlal, the complainant, 
was examined as a witness. He proved 
his first information before the police at ' 



iodO- State V. Bherulal (Vaidya J.) ' 1970Ciri. L. J 


Ex. 26. Immediately after his evidence 
was recorded, an application was filed by 
the pleader for the accused submitting as 
under : 

“The police have chargesheeted the 
accused under Ss. 117. 328^, 504, 506, 31, 
Indian Penal Code, Except under S. 147, 
Indian Penal Code, the offences under 
other sections are compoundable and 
are compounded. The complainant has 
averred that he has compounded the 
offence under S. 147, Penal Code also. He 
does not intend to proceed with the trial. 
The technicality of non-compoundability 
of offence under S. 147 is set at rest by a 
ruling quoted in 1964 (2) Cri L J 111 
(Pat). It IS therefore requested that the 
accused- may please be acquitted." 

This application was resisted on behalf 
of the prosecution on several grounds. 
It was contended that the accused being 
charged under S. 148 of the Penal Code 
the acquittal of the accused in respect of 
compoundable offence would not bar a 
trial of the accused under S. 148 of the 
Penal Code, It was also contended that 
it would be against public policy and 
public interest to permit the compounding 
of the offence and it was, therefore, prayed 
that the prosecution should be given an 
opportunity to lead evidence against the 
accused. The learned Magistrate, how- 
ever, overruled the objections on behalf of 
the prosecution and following the decision 
of the Patna High Court in Rampal Cope 
V. Stale of Bihar, 1964 (2) Cri L J 111 
(Pat) came to the conclusion that since 
the main offences were compounded, 
there could not be a trial of the offence 
under S. 148, Penal Code. He also relied 
on a judgment of the Assistant Judge of 
Nasik, which was cited before mm. He 
concluded that the offence under S, 148, 
Penal Code -must fail as the main offences 
have been compounded. He, therefore, 
acquitted accused Nos, 1 to 7 of the offence 
under S. 148, Penal Code,. 

3, In Criminal Appeal No 240 of 1948 
also the charge-sheet was filed on October 
15, 1956, against the 7 accused, viz,, (1) 
Amarchand Babulal Ghajed, (2) Babulal 
Rajmal Chajed, (3) Zumbarlal Rajmal 
Chajed, (4) Manakchand Rajmal Chajed, 
(5) Motilal Rajmal Chajed. (6) Bhaskar 
Shankar Nagare, (7) Sakharam Gopinath 
Darde. It may be noted that the accused 
Zumbarlal was the complainant in the 
other case The accused Amarchand, 
Babulal, Manakchand, Motilal were cited 
as witnesses in the other case. It was 
alleged that these 7 accused on October 


7, 1966 at about 7-30 p. m, beat the com- 
plainant Parasmal and witnesses ICantilal 
Dagduram Jain and Bhesulal Dagduram 
Jain and caused them hurt and accused 
No. 1 entered, in the house of the com- 
plainant and committed trespass and all 
these offences were committed with a 
common object of the accused as a result 
of the meeting of the bank referred to 
above in the other case. It was also 
alleged that they threatened to kill the 
complainant and hence the accused had 
committed offences under Ss. 147, 14S, 
451. 323, 504, 506 of the Penal Code, This 
case also took a parallel course to the 
other case and an application. Ex. 15 was 
filed on March 17. 1967 i. e., on the same 
day on which Ex. 15 was Sled in the 
other case and with the same contents 
signed by the complainant, the accused 
and the injured witnesses who were cited 
in the chargesheet. The application was 
opposed on the same grounds on behalf 
of the prosecution and the learned Magis- 
trate on the very day passed an order ‘as 
follows : — 

“The accused are acquitted of the 
offences under Ss. 323, 504 and 506 of the 
Penal Code.” 

Thereafter the case was adjourned 
almost on the same dates as the other case 
and on the very day on which the charge 
was framed in the case referred to above, 
a charge was framed against the accused 
in this case, the material portion of which 
was as follows : — 

“That you on or aboubt the 7th October 
1966 at Manmad at about 7-30 p. m. were 
a member of an unlawful assembly and 
did in prosecution of common object of 
such assembly, viz. to cause hurt to 
Parasmal. committed the offence of noting 
and at that time were armed with deadly 
weapons. 

At the same place and at the same time 
committed house trespass by entering into 
the building of Parasmal, used as human 
dwelling, in order to commit the offence 
of causing hurt to said Parasmal and 
thereby committed an offence punishable 
under Ss 148 and 451 of the Penal Code 
and within xny cognizance.” 

The accused pleaded not guilty to the 
said charge. Thereafter an application 
was filed on September 20, 1967, which 
was similar to the application. Ex. 27, in 
the other case By that application the 
accused requested that they may be 
acquitted in view of the decision in 1964 
(2) Cri L J 111 (Pat). The application was 
opposed on similar grounds on behalf of 
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the prosecution as ki the other case and 
an order was passed by the learned Judi- 
cial Magistrate acquitting accused Nos. 1 
to 7 holding that in view of the law as 
stated in 1964 (2) Cri L J 111 (Pat) the 
accused having compounded the main 
offence, the offence under S. 148, Penal 
Code could not be alleged against them. 

4, It is against the aforesaid orders of 
acquittal in the two cases that the State 
has filed the above two appeals. Both of 
them involve the common question as to 
whether in the facts and circumstances of 
the case, the Judicial Magistrate was right 
in holding that the charge under S. 148 
must fail because the main offences 
alleged in the charge were compounded. 
Mr. Bhonsale, the Honorary Assistant 
Government Pleader, contends in support 
of the appeals that the learned Magistrate 
had no jurisdiction to entertain the appli- 
cations for recording the compromise in 
respect of the offences under S. 148 of the 
Penal Code because an offence under 

S. 148 was not compoundable even with 
the permission of the Court. He has relied 
on decisions of this Court in Emperor v. 
Ranchhod Bawla (1913) ILR 37 Bom 369, 
14 Cri L J 77. Emperor v. Asmal Hasan, 

I (1902) 4 Bom L R718, State v. Kamalakar 
i Prabhakar Juvekar, AIR 1960 Bom 269. 
He has also relied on a decision of the 
Madras High Court in In re Matti 
i Venkanna (1923) ILR 46 Mad 257==(24 Cri 
L J 114) He contends that the offence of 
rioting is a serious offence against public 
tranquillity and such an offence could not 
be compounded and the accused could not 
be allowed to be acquitted in respect of 
such an offence merely because the injured 
parties and the accused came to a private 
settlement or a settlement at the instance 
of their friends and well-wishers. He 
argued that the applications for recording 
the compromise were opposed by the 
Police Prosecutor on behalf of the prose- 
cution inter alia on the ground that the 
prosecution wanted to lead further evi- 
dence in the matter and hence the Magis. 
trate had no jurisdiction to overrule the 
contentions in view of the mandatory 
provisions of S, 251A of the Criminal P. C. 

5. As against this, the learned Counsel 
for the accused rely on the decision of the 
Patna High Court in 1964 (2) Cri L J 111 
(Pat) and contend that once the offence to 
commit which was the object of the un- 
lawful assembly, is compounded, na 
J charge can be levelled against the accus- 
1 ed in respect of the offence because under 
j5 S. 345 (6) of the Criminal P, C., the com. 
C 1870 Cri.I/J. C6. 


position of an offence has the effect of an 
acquittal of an accused. It is argued that 
once there was an acquittal for the offen- 
ces to commit which the unlawful as- 
sembly came into existence, it would not 
be legal to hold that in spite of the com- 
position and its effect as acquittal, the 
accused could be prosecuted for being 
members of an unlawful asse.mbly. It is 
contended that the principle of autrefois 
acquit would operate and for the same 
offence, the same persons could not be 
prosecuted after the acquittal. They sub- 
mit that in the facts and circumstances of 
the present case, the offence alleged under 
S. 148 of the Indian Penal Code, was not 
distinct from the offences which were 
compounded and hence on the composi- 
tion of those offences the charge under 
S. 148 did not survive. It is, therefore, 
necessary to consider' these contentions in 
the light of the above decisions and the 
provisions of the Code of Criminal Proce- 
dure and the facts and circumstances of 
the two cases from which the above two 
appeals have been filed. 

6. In (1902) 4 Bom L R 718, the accus- 
ed were forwarded to the Magistrate on a 
police report setting out offences under 
Ss. 325 and 511 of the Indian Penal Code. 
The evidence taken by the Magistrate 
clearly disclosed an offence under S. 148. 
The complainant applied to withdraw the 
case on the ground that some of the wit- 
nesses had turned round. The Magistrate 
allowed the offence to be compounded 
and it was held by Crowe and Aston JJ. 
that the Magistrate had no authority to 
allow the offence to be compounded and 
to usurp the jurisdiction not vested in 
him by law as the offence disclosed was 
not compoundable under S. 345 of the 
Criminal P, C. It was also pointed out in 
that case that in fact the offences weie ■ 
not compounded. No question arose in 
that case as to whether a charge under 
S. 148 could be framed after the composi- 
tion of offences alleged to have been com- 
mitted in the course of the rioting. The 
evidence in the case disclosed an offence 
under S. 148 which was not compound- 
able and hence, with respect, the order of 
the Magistrate permitting the composition 
was rightly set aside. However, there is - 
nothing in that case which is relevant for 
the purpose of deciding the question in- 
volved in the present appeals.particularly 
because in that case it was found that in 
fact there was no composition. 

7. In (1913) ILR 37 Bom 369: (I4CriLj 
77), the question which arose for decision 
was, as stated by Batchelor J., "whether 
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in a wan ant case in respect of a non- 
compoundable ollence it is competent to 
the Magistrate on a private complainant’s 
ottering to withdraw from the prosecu- 
tion, to enter an order of acquittal”. This 
Court held that it was not so competent. 
The facts in that particular case -were 
that a complaint was made to the police 
accusing certain persons of the ollence of 
criminal breach of trust punishable under 
S. 406 of the Indian Penal Code, The 
police after enquiry committed the ac- 
cused persons for trial to the Magishate's 
Court. The complainant was examined 
and the trial was postponed and on the 
postponed date, the complainant applied 
to the Magistrate to allow him to with- 
draw from the case. He urged that the 
accused persons were his labourers, that 
they had agreed to restore the property 
which he had accused them of misappro. 
priating and that as the rainy season was 
approaching, he was unwilling to proceed. 
Thereupon the Magistrate made an order 
to the effect that the complainant was 
allowed to withdraw the case and the 
accused were acquitted under S. 258 of 
the Criminal P. C. This Court took the 
view that the order passed by the Magis- 
trate was unwarranted by any provisions 
of the Criminal Procedure Code because 
the offence was a non-compoundable of. 
fence and the only sections which con- 
template the termination of a criminal 
prosecution by private airangement were 
Ss, 248 and 345. But since the offence was 
not an offence triable as a summons case, 
S. 248 did not apply. Section 345 also did 
not apply because the offence was not 
compQundable. This Court also observed 
that the only means by which an order of 
acquittal could legally be arrived at under 
Chapter XXI applicable to a warrant case 
was under S, 258, that is to say, an order 
of acquittal could be pronounced only 
where after the framing of a charge the 
Magistrate was of opinion that the evi- 
dence was insufficient to justify a convic- 
tion. In that case, however, no charge was 
framed and the Magistrate instead of exer- 
cising his own mind upon the evidence in 
the case, allowed the decision to be taken 
out of his hands by a private arrange- 
ment between the persons interested. 
That decision is an authority for the pro- 
position that in a warrant case, no order 
of acquittal could be passed unless a 
charge was framed and the accused could 
not be acquitted in respect of a non- 
compoundable offence merely because the 
complainant chose not to proceed with 
the matter. The said decision is binding 


on me and it is clear that if the Magistrate 
was justified in framing the charges under 
S. 148 in the two cases, he had no juris. 
diction to order an acquittal in respect of 
the said charges without giving an oppor- 
tunity to the prosecution to lead all the 
evidence which the prosecution intended 
to lead. The Magistrate had no authority 
to stop the prosecutor from leading further 
evidence by allowing an application of 
the accused contending that the charges 
did not survive. The only section which 
authorised him to acquit the accused 
under Chapter XXI was S. 258. He could 
not pass an order under that section with- 
out following the mandatory procedure 
under S. 251- A to be followed by the 
Magistrate, after framing the charge when 
the accused pleaded not guilty, of procee- 
ding to record all such evidence as may 
be produced in support of the prosecution. 

I have taken a similar view in Criminal 
Appeal No. 288 of 1963 decided by me on 
27th June 1968 (Bom), It cannot be dis- 
puted in the present case that the objec- 
tions raised by the prosecutor were 
completely brushed aside by the learned 
Magistrate and thereby the prosecution 
was denied the opportunity to lead fur- 
ther evidence in the matter. 

8. Mr. Bhonsale further relies on the 
decision of this Court in AIR 1960 Bom 
269, which lays down that in a case 
where an accused was charged both under 
S. 279 and under S. 337 of the Indian 
Penal Code, although the two sections 
overlap to some extent, the compounding 
of the offence under S. 337, Indian Penal 
Code, did not have the effect of preventing 
the prosecution of the accused under 
S. 279. This Court held, with respect. 
rightly, that the offences under Ss. 337 
and 279 are distinct offences. Section 279 
is essentially an offence against public 
safety. By S. 337, Penal Code, causing 
hurt to a person by an act of endangering 
life or personal safety of others is penalis- 
ed. Mr, Bhonsale submits that in the 
present cases also whereas the offences 
under Ss. 323. 504 and 506 as well as 451 
are all offences against individuals, the 
offences under Ss 147 and 148 are off- 
ences against public tranquillity under 
Chap. VIII of the* Penal Code. He sub- 
mits that in these circumstances, the 
learned Magistrate erred in law in holding 
that because the offences under Ss. 323, 
504. 506, 451 were compounded by the 
accused and the injured persons, the 
offence under S. 148, which is non-com- 
poundable and which is a distinct offence 
against public tranquillity, did not sur- 
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vive, andjhe submits that the accused in 
both the cases could be prosecuted for the 
same. 

9, His submission is supported by a 
decision of the Madras High Court in 
(1923) ILR 46 Mad 257 : (24 Cri L J 114). 
In that case the point which was raised 
was that the conviction of the accused 
under S, 143 and S. 447 of the Penal Code 
was illegal because the offence under 
S. 447 was compounded. The case was 
being prosecuted by the police against the 
accused for the alleged trespass in the 
land of one of the prosecution witnesses. 
The case was compounded between the 
accused and the prosecution witnesses 
and Wallace, J. held that in spite of this 
composition, the charge under S. 143 did 
not fall to the ground and observed : 

“The common object charged against 
the accused as members of the unlawful 
assembly is the criminal trespass afore- 
said, Petitioner contends that since the 
parties had a legal right to compound that 
trespass, such a composition has the 
effect of annulling the common object 
charged, and therefore the charge under 
S. 143, Penal Code, falls to the ground. 

“I am not prepared to support this con- 
tention. The essence of the offence under 
S, 143, Penal Code, is the combination of 
several persons, united in the purpose 
of committing a criminal offence, and 
that consensus of purpose is itself an 
offence distinct from the criminal offence 
which these persons agree and intend to 
commit. The compounding of an offence 
does not mean that the offence has not 
been committed, but that it has been 
committed, though the victim is willing 
either to forgive it or to accept some form 
of solatium as suiBcient compensation 
for what he has suffered. The law allows 
prosecuting witnesses No. 1 to so deal 
with the offence of criminal trespass but 
not with the offence of five or more 
persons combining to effect that criminal 
trespass.” 

With very great respect, I cannot agree 
with this view. It is true that the offence 
under S. 143 is separately punishable and 
as such a distinct offence, but whether it 
is distinct from the offences which are 
compounded will depend on the facts and 
circumstances of each case. If, as in the 
present case, the charge-sheets as well as 
the charges framed are founded on -the 
offences which are compounded, it is 
difficult to understand how the offences 
can be treated as distinct. It is true that 
all the facts together may constitute 


offences under two different sections for 
instance, Ss, 323 and 148. But if the 
charge under S. 148 is based on the huit 
caused to a particular person by the mem- 
bers of the unlawful assembly and if the 
person so injured can compound the off- 
ence under S. 323, under S. 345 of the 
Criminal P. C. and if such composition 
has the effect of an acquittal, it seems to 
me that it will be against reason to 
assume that in spite of the acquittal in 
respect of the same set of facts and for 
causing the same hurtrthe members of 
the unlawful assembly who have all com- 
pounded the matter wall be liable to be 
prosecuted for being members of the un- 
lawful assembly. It cannot be disputed in 
the present case that the charge-sheets in 
both the cases as well as the charges 
assume that the unlawful assembly alleg- 
ed had the object of committing an offence 
within the meaning of the third clause of 
S. 141 inasmuch as compoundable offences 
under Ss. 323, 504, 506 and 541 were 
committed by the members of the said 
assembly. With respect, Wallace, J. is 
right when he says that the compounding 
of an offence does not mean that the 
offence has not been committed. But he 
has not taken into account the effect of 
composition as laid down under S. 345, 
cl. (6) which says that the composition of 
an offence shall have the effect of an ac- 
quittal of the accused. I must say that the 
report in (1923) ILR 46 Mad 257 : (24 Cri 
L J 114) of the said judgment does not 
disclose all the facts and circumstances 
in which the charges under Ss. 143 and 
447 were made in that case. It is difficult 
to understand from the report as to how 
in spite of the composition of the offence 
under S. 447, there was a conviction under 
Ss. 143 and 447 of the Penal Code, which 
conviction was upheld by Wallace, J. It 
may be that the circumstances in that 
case showed that the two offences were 
distinct. No point arose in that case as to 
whether the alleged offence under S. 447 
was distinct from the offence under S. 143, 
although Wallace, J. has pointed out 
that on a construction of S. 143 itself an 
offence under S. 143 was distinct from 
the criminal offence which the persons 
agreed and intended to commit. With 
very great respect, if, as in the present 
cases, the compoundable offences com- 
mitted by the members of the unlawful 
assembly are the foundation of the charge 
under S. 148, it is difficult to understand 
how the two are so distinct that if the 
compoundable offences are compounded, 
the offence under S. 148 will survive, It is 
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true that the offence under S. 148 is an 
offence against public tranquillity. It is 
an offence, one of whose ingredients is 
that the persons committing the offence 
must form an unlawful assembly as defin- 
ed under S. 141, That definition has 5 
categoiies of persons who may become 
members of unlawful assembly. But whe- 
ther in the facts and circumstances of a 
particular case when the only provision 
of S 141 applicable to the unlawful as- 
sembly is the third clause which'S'ays that 
if the common object of the persons 
composing the assembly is to commit an 
offence, and that offence itself is com 
poundable and it is compounded by the 
persons who can compound it under 
S, 345 of the Criminal P. C., it seems to 
me that it is not possible to hold that 
there can be a prosecution for an offence 
under S. 148. Section 146 lays down that 
whenever force or violence is used by an 
unlawful assembly or by any member 
thereof in prosecution of the common ob- 
ject of such assembly, every member of 
such assembly is guilty of the offence of 
rioting. So, for purposes of the definition of 
rioting also, it is necessary that the prosecu- 
tion must establish that force or violence 
was used in prosecution of the common 
object of the unlawful assembly which, in 
the present cases, was only to commit the 
offence under Ss 323, 504, 506 and 541, 
according to the charge-sheets, I therefore, 
respectfully disagree with the view taken 
by the Madras High Court in (1923) I L R 
46 Mad 257=(24 Cn L J 114) and hold 
that after the offences under Ss. 323, 504, 
506 and 541 in the two cases were com- 
pounded by the accused in the two cases 
and the injured persons, the ^accused 
could not be prosecuted further in the 
facts and circumstances of the present 
cases under S. 148 of the Indian Penal 
Code. 

10. A similar view has been taken in 
1964 (2) Cri L J HI (Pat) which has been 
relied upon by the Judicial Magistrate for 
holding that the offence under S. 148 of the 
Indian Penal Code must fail. In that case 
also the prosecution case was that one 
Ramphal Gope and one other man came 
lb the house of one Ramdeo Gope and 
demanded the price of onion seedlings 
which was due. Ramdeo told that he 
would pay the price when he would get 
the price of milk which he had supplied 
to lithers. This led to hot words. On the 
following day at about 8 or 8-30 a. m., 
Ramphal Gope and otheis, who were the 
accused in that case, came to the bouse 
of Ramdeo and demanded the price at 


once. Ramdeo refused. The accused 
assaulted Ramdeo. The accused were 
convicted by the trial Court under S. 148 
of the Indian Penal Code and sentenced 
to one year’s rigorous imprisonment, 
They were also further convicted under 
S. 324 of .the Indian Penal Code, but no 
separate sentence was passed. In spite of 
the fact that before the trial Court there 
was a compromise petition filed and the 
trial Court accepted the compromise so 
far as the offence under S. 323 oi the 
Indian Penal Cede was concerned, the 
accused appealed to the Sessions Judge 
and in appeal the convictions were alter; 
ed from S. 148 to S. 147 and from S. 324 
to S. 323 and the sentences were re laced. 
The accused applie t in revision to the 
High Court and it was contended before 
the High Court that in view ot the fact 
that the compounding was allowed in 
respect of the offence under S. 323 ana 
the appellate Court had convicted the 
accused under S. 323 and S 147, the con- 
victions ordered by the Sessions Judge 
were illegal. In upholding the contention 
Syed Nagui Imam. J. found : 

•‘Now that the appellate Court has 
found these petitioners guilty under sec- 
tions 323 and 323/3 4 Indian Penal Code, 
in my opinion, the compromise petition 
can be put into effect even at this stage. 
There now remains the charge under 
S, 147, Indian Penal Code which is not 
compoundable. But it appears that the 
common object of the unlawful assembly 
was to assault. If the charge under Sec- 
tions 323 and 323/34, Indian Penal Code 
fail on account of the compromise, it is 
obvious that the charge under S. 147, 
Indian Penal Code must also fail because 
the common object was to assault. For 
this reason I am satisfied chat the peti- 
tioners must be acquitted of all the 
charges framed against them.” 

It is true that the judgment and the 
report do not show that any authorities 
were cited before him But, with respect, 
the learned Judge appears to have taken 
the view that if the common obj'ect of the 
unlawful assembly was to commit an 
offence which is compoundable and is 
compounded, it is 'obvious’ that the 
charge under S. 147 must fail. 

11. The very fact that under S. 345 of 
the Criminal Procedure Code certain 
offences are allowed to be compounded 
shows the intention of the legislature that 
although these are offences punishable 
under the Indian Penal Code, the interest 
of society and public order do not require 
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|that the State should prosecute the per- 
sons concerned after the composition. 
That is why the effect of composition is 
said to be that of an acquittal. It cannot 
be argued that a person is acquitted of 
the oHence and still he has committed an 
offence. It cannot also be argued that 
although each the accused has not com- 
mitted the offence, all of them together 
have committed the offence. I am. there- 
fore, of the view that in the^present cases, 
the Judicial Magistrate could not have 
framed a charge under S. 148 in view of 
the orders passed by his predecessor in 
the two cases on March 17, 1967. The 
proper procedure for his predecessor as 
well as for himself after the order of ac- 
quittal was passed was not to frame a 
charge under S. 148, Indian Penal Code, 
but to discharge the accused under sec- 
tion 251A (2), Criminal Procedure Code, 
because when the offences were com- 
pounded by the accused in the two cases 
and the prosecution witnesses who were 
injured in the course of the alleged rioting 
before any charges were framed; and once 
the order of acquittal was passed on the 
basis of the composition, the Magistrate 
ought to have considered the charge under 
S 148 to be groundless within the mean- 
ing of clause (2) of Section 251A of the 
Criminal Procedure Code. 

12. Mr. Bhonsale contended that, even 
for arriving at this conclusion, the learn- 
ed Magistrate ought to have allowed the 
prosecution to lead all evidence and since 
the Prosecutor was prevented from lead- 
ing all the evidence, the Magistrate was 
in error in holding that the charge under 
S. 148 did not survive. But Cl. (2) itself 
envisages a stage when an opportunity is 
given to the prosecution before the evi- 
dence is led and the Magistrate is satisfied 
that the charge against the accused is 
groundless. The charge referred to in 
the case is the charge which is levelled 
in the report of the police upon which 
the Magistrate is required to follow the 
procedure under S. 231, I am therefore, 
of the view that the Judicial Magistrate 
ought to have discharged the accused in 
the two cases with respect to the charge 
junder S. 148, Indian Penal Code, in exer- 
,cise of his powers under S. 251A (2). 
jThus I have come to the conclusion in 
these two cases that the Magistrate had 
mo jurisdiction to pass an order of acquit- 
tal and the proper order to pass after the 
compounding of the offences under sec- 
tions 323, 504, 506 and 541 in the facts 
land circumstances of the case was to dis- 
;cliarge the accused under S. 251A (2). 


13. Apart from this, even assuming that 
the view taken by me regarding the effect 
of the composition of tlie compoundable 
offences in this case is not correct, the 
only order which can be passed is that 
the order of acquittal will have to be set 
aside and the matters will hai^e to be sent 
back for retrial. It is well settled that a 
retrial is to be ordered by this Court only 
in exceptional circumstances and in the 
ends of justice.' There are no exceptional 
circumstances in this case. There was a 
meeting of the bank which was attended 
by some of the citizens of Manmad who 
claimed to be merchants belonging to 
respectable families. They behaved in a 
way which does not credit to their res- 
pectability in causing hurt to some of 
them mutually, some of them went to the 
police. The police filed two charge-sheets 
against the 14 accused who are involved 
in the two cases. By the time the matter 
came up for hearing before the Court and 
even befoie any charge was framed, wis- 
dom dawned on these persons and they 
settled their dispute and compounded the 
matters which could be compounded. 
Section 345 itself allows composition of 
offences under Ss. 323, 504, 506 without 
any permission from the Court. This 
means that it is the policy of the law that 
such offences should be allowed to be 
compounded if the parties so desire. It 
also means that the State cannot prosecute 
such persons as the effect of the composi- 
tion is that of an acquittal. It appears 
that the predecessor of the Judicial Magis- 
trate who passed the order of acquittal 
thought that the proper procedure would 
be to ask the parlies to move the District 
Magistrate to withdraw the cases. The 
rozanamas in both the cases show that 
the cases were adjourned from time to 
time for more than four months after the 
parties moved the District Magistrate for 
withdrawal of the cases. It is rather sur- 
prising that there is nothing in the Roz- 
namas of these cases to show as to whe- 
ther the District Magistrate refused to 
withdraw the cases or considered their 
request. The only thing that is patent is 
that the State had decided to file these 
two appeals against the order of the Judi- 
cial Magistrate. It seems to me that if 
the District Magistrate had applied his 
mind, he would have himself directed the 
Prosecutor to withdraw the cases because 
it is difficult to imagine how the State 
would be interested in prosecuting the 
accused in the facts and circumstances of 
the case. Having regard to all these facts 
and circumstances, I am of the view that 
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it will not be just or fair to order a retiial 
in these two cases, particularly when all 
the accused and the injured persons have 
treated the entire matter as closed. 

15. In the result, both the appeals are 
dismissed. 

Appeals dismissed. 
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Radhashyam De, Petitioner v. State, 
Opposite Party. 

Criminal Revn. Case No. 1251 of 1965, 
D/. 7-3-1967. 

Criminal P. C. (1898), Ss. 4 79 A (e), (l), 
476 to 479 — Applicability — Magistrate 
holding witness to have made false state- 
ments — False portion of evidence not 
pointed out by Magistrate — Magistrate 
merely referring to contradictory state- 
ments — Case for giving false statement 
directed to be started—Finding required 
by S. 479 A (l) not made — Ingredients 
of perjury not satisfied— Hence complaint 
bad and is not under S. 479A — (Penal 
Code (1860), S. 191). 

Where a Magistrate holding a witness 
to have made false statements,; directs a 
case to be staited, without making a 
finding as required under S.,479A (1), 
Criminal P. C. and he refers ^‘merely to 
contradictory stateihents of the witness 
but does not point out the false portion 
of the evidence, the ingredients of the 
offence of perjury are not satisfied. The 
complaint is not under S. 479 A and is bad. 

(Paras 5 and 6) 

Section 479 A (1) requires recording of 
a finding that the witness has inten- 
tionally given false evidence at any stage 
of the proceeding and that for eradicating 
the evils of perjury and in the interests of 
justice it is expedient that he should be 
prosecuted. It is therefore incumbent on 
a Magistrate directing a case to be staited 
against a witness to record such a finding. 
When he does not do so but gives only 
a direction to start the case, the complaint 
is not under S. 479 A as the provisions of 
that section are not complied with and it 
.IS hence bad. AIR 1963 S C 816, Foil.*' 
A 1 R 1966 S C 1868, Dist _ (Para 5) 
When he also does not state which por- 
tion of the evidence is false but merely 
lefers to contradictory statements, the 
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requirements of the offence of perjury 
are not satisfied and therefore also the 
complaint is bad. (Para 6) 

Cases Referred : Chronological Paras 
(1966) AIR 1966 S G 1863 (V 53)= 

1966 Cri L J 1503, Kuppa Goun- 
dan V. M. S. P. Rafesh 5 

(1963) AIR 1963 S C 816 (V 50)= 

1963 (l; Cri L J 803, Sabir 
Hossain v. State of Maharashtra 5 
Sudhindra Kumar Palit, for Petitioner; 
Amiya Lai Chatterjee (Sr.), for Opposite 
Party. 

ORDER. — This revisional application is 
directed against a complaint lodged by a 
Magistrate of Vishnupur under S. 476 of 
the Criminal Procedure Code, 

2. The facts are as follows : 

8. On 10th February 1965 a preceding 
under S. 144, Criminal Procedure Code, 
was instituted in the Court of the Sub- 
divisional Magistrate, Vishnupur. The 
first party claimed that he purchased the 
disputed lands of Chaitanya and Radhe- 
shyam by a kobala dated 22nd December 
1964 and the remainder share of Amulya 
from the heirs of Amulya by another 
kobala dated 2nd January 1965. The 
second party did not admit the execution 
of the kobalas. They claimed that Radhe- 
shyam, son of Ram Charan, inherited 
sixteen annas share of the property from 
his grandfather, Makhan Lai De and this 
Radheshyam settled the land on 16th 
April 1962 to Dhanraj by virtue of an 
unregistered amalnama and Dhanraj pro- 
duced two pieces of paper purported to be 
receipts for rent and salami granted by 
Radheshyam, The learned Magistrate held 
that the case of the second party had 
no foundation at. all and' that Radheshyam 
made a misrepiesentation on either of the 
two occasions. He held that he^must have 
made a false statement in the affidavit 
dated 13th February 1965 or in the regis- 
tered kobala dated 22nd December 1964. 
The learned Magistrate, therefore, directed 
that a miscellaneous case be started against 
him separately and asked him to show 
cause by April 15, 1965 why he should 
not be legally prosecutedforintentioually 
giving a false statement before a public 
servant either on February 13, 1965 when 
he swore an aflBdavit before B. C. Bhatta- 
charjee. Magistrate. 1st class, Bishnupur, 
or on December 22, 1964, when he ad- 
mitted the kobala before the Sub-Regis- 
trar, Bishnupur. 

i. Mr. Palit, the learned Advocate for 
the petitioner, has raised two points and 
they are as follows ; 
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(1) Tfhat the order is bad in view of 

sub-sec. 479A of the Code of 
Criminal Procedure : and 

(2) in the absence of a clear state- 

mept of the complainant as to 
which portion of the evidence 
is false, the complaint is bad in 
law and the learned Magistrate 
should not have taken cognizance. 

5. Point No. 1: Section- 479A (6) pro- 
vides that no proceeding shall be taken 
under Ss. 476 to 479 inclusive for the pro- 
secution of a person for giving false evi- 
dence, if in respect of such person pro- 
ceedings may be taken under this section. 
Section 479A (1) says that notwithstanding 
anything contained in Ss. 476 to 479 in- 
clusive, for initiating a prosecution for 
perjury the Court shall, at the time of the 
delivery of the judgment or hnal order 
disposing of such proceeding, record a 
finding that the witness has intentionally 
given false evidence in any stage of the 
judicial proceeding and that, for the 
eradication of the evils of perjury and in 
the interests of justice, it is expedient 
that such witness should be prosecuted 
for .the oifence which appears to have 
been committed by him. This view is 
supported by the Supreme Court decision 
in Sabir Hossain’s case AIR 1963 S C 816. 
There is no such finding in the present 
case but only a direction for starting a mis- 
cellaneous case for the purpose. In a later 
decision of the Supreme Court in Kuppa 
Goundan v. M. S. P. Rajesh, AIR 1966 
S C 1863 it has been held that the bar of 
cl. (6) will not apply to a case where per- 
jury is detected not merely with refer- 
ence to evidence adduced at the trial 
but with reference to evidence in some 
otherdistinct proceeding, not then brought 
before the Court. That decision, how- 
ever, will not apply to the facts of this 
case. It was, therefore, incumbent on the 
learned Magistrate to record a finding at 
the time of delivery of the judgment in 
the S. 144 Criminal P. C. case that for the 
eradication of the evils of perjury and in 
the interest of justice it was expedient 
that such witness should be prosecuted 
for the ofiFence which appeared to have 
been committed. The complaint is pre- 
sumably not under S. 479 A, Criminal P. C. 
as the provisions of that section have not 
been complied with and it is therefore 
bad in law and should be quashed. 

6. Point No. 2 • The learned Magistrate 
has not stated which portion of the evi- 
dence is false. He has merely referred to 
certain contradictory statements. But 


that does not satisfy the ingredients of an 
offence of giving false evidence and on! 
that ground also this complaint is bad ini 
law. 

7. In the result, this application suc- 
ceeds and the proceeding now pending 
before the learned Magistrate is quashed. 

8. The rule is made absolute. 

Petition allowed. 
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(DELHI HIGH COURT) 

P. N. Kuanna and Rangabajan, JJ. 

Municipal Corporation of Delhi and 
another. Appellants v. Om Prakash, Res- 
pondent. , 

Criminal Appeal No. 7D of 1966, 
D/- 28-7-1969, against order of I class 
Magistrate, Delhi, D/- 21-10-1965. 

{ A) Prevention of Food Adulteration 
Act (1954), S. 16 -Sample of milk —Ana- 
lysis revealing a small deficiency of 0.3% 
in solid fat — Test conducted after six 
months Defic'ency. held, only marginal 

— Accused entitled to benefit of doubt. 

In a case where the chemical analysis 

of a sample of milk taken six months ago 
revealed a deficiency of 0.3% in solid fat 
and the accused pleaded thit the deficien- 
cy was due to the delay in making the 
analysis : 

Held, that even in addition to the fact of 
passage of time pleaded by the accused, 
the deficiency was merely marginal and 
negligible! The accused was entitled to 
the benefit of doubt. 1968 Jab LJ 213 (SC), 
Foil.; ILR (1965) 1 Punj 513, Rel. on. 

(Paras 6, 13 & 14) 

(B) Prevention of Food Adulteration 
Act (1954), 3. 13 -Finality and conclu- 
siveness of the report— Extent of, stated 

— Accused can still adduce evidence re- 
garding factors affecting the result of the 
analysis. 

The finality and conclusiveness of the 
report under S. 13 of the Prevention of 
Food Adulteration Act is only to the ex- 
tent that the sample as sent to the Central 
Food Laboratory contained what "the 
report disclosed and in the proportions 
stated therein. The accused will still be 
entitled to lead evidence to show that the 
article of food in question is not adul- 
terated food The factors which he can 
rely upon in such cases include the delay 
in analysis of the sample and its impact 

1M/BN/E357/69/TVN/B 
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S, RANGAR/tJAK, J. -TIh'-; i* tziininn! 
appeal {i!( '! by the Municip.il Cofpnr.a. 
linn of Dflfii “.'sIli <p'cnl Iravc nnsk-r 
S. •! 17 ni. CriniiiKi) 1’, C, nipiin'.t llo' 
acijmtl:! of the le^poi-thnt.accii'.t rl hy 
Ic.arneii M.iUiMrntc iMr^t f'l.-!':*:. D-Ihi of 
nn offence pnnishnblc tint)' r Ui" Proven, 
tioji of Fouii AdnUcralion .Act, A few 
rclcvnnl facts alone may be noticiil. 

2. A snmplcMaf cow’s rnilK vn*: t.'ilcn 
by the Fond Inspector on ir.th April, W>i 
,nccorutng to the rules. After coinplinncc 
svith the fonn.nlilics prescribed fry Jnvv 
refjuisitc drops of formalin were also 
added to tlic .sample .and It was sent to 
the Public Analyst forexanunation, svlncli 
wn.s conducted on Ifiih April, I9hJ. I'hc 
sample is said to liave been kept in a 
refrigcr.ator till the examination. In spile 
of the same, according to the Analyst’s 
report, the solid fat contained in the milk 
was said to be only 2.2S'X, as against 3.57.1. 
The complaint, however, was filed, for no 
accounted reason, as late as 23rd Septem- 
ber, 1901 Tlic .accused was served on 12th 
October, 1901. Ihc second sample of the 
milk left will) the accused was sent for 
examination by the Director, Central 
Food Laboraloty on 17th February, 1965 
and was actually examined by him on 
IGth Maicli, 1965. According to his certi. 
hcate the sohd fat contents were 3.27^ as 
against the minimum requirement on 3.5% 

After the receipt of the report from the 
Director, Central Food Laboratory, Cal- 
cutta the accused took the risk of examin- 
ing Shri V. P. Bhatnagar, Public Analyst, 
appointed by the Delhi Administration, as 
a defence witness. It is explained at the 
bar tliat the Director of the Central Food 
Laboratory was not examined owing to 


tlm coit, v.'bicli is s.u'd to be prohibilivc, 
for 'ccuritig h!s ptrxiijt' for 'r.'miin.'ilion 
In (kiirt. A ru' ro prru*..d of th( ‘.t.'iicniotit 
of D. W. 1 '.bo’-’". tfyil he ‘Was Lrj'.ingr’nd 
w;*'' in no mood to ...jliist tv/ n ‘-tientific 
f.ict'. S', hit h nny bf rfg.nl'-j as ftdilj 
‘wrJl < 'f.ibli'Jitih In one portion of hh 
cx,imim>|ion bt v.ent r,o f.ir as to stat--* ns 
follow" 

"li is intorrxl Ifial t!/'.- fnl wJJl dtcrcnic 
.•■hk! non fvitty '.nlidi v.‘’idd increase. I 
b.tvt gom thfu.igh tfi; r< [i nt of the Pith- 
lie Aii.il w t F' , Plf ,iml tl"' r'put of the 
Director. fV ritr.d Food Loliontory, Cab 
cult i fmarlfd ,X) mul fmd that the 
tot.d solids of th< two re'iijt’. arc .approxi- 
rn it'dv 111 * 'tin', which sl.'iws tlir.t the 
'ample li ii(A el.'u.gt d m ith . , . Jiegard- 
iijg r'‘j.i-f.ttty .'.olid’., vsh'O to*. ‘A so! ids is 
tfi" '•ame an,] (ft" f.it is in Direc- 

tor's f/.j5ort atilom -tic. illy n jn-fatty sobds 
woiild In Ic‘s, but til'- riif:< rcncc in the 
two upjrts is rminly due to the lapse 
of timw" 

3, It is worth rrOMting th.at wbcrc.is 
acconling to the Pulilic Au.iljit the solid 
fat contents w/'m 2 2S' they were seen to 
be 3.2.', ne.irl) 1 bighcr. a dilicrcnce of 
nearly 36', over the results obt.ainecl by 
tlie Public .'\ii.ilysl. U’h.ifeser may be the 
attitude tak/ n by D.W. 1 his evidence 
cslablislie; tin'll sucli v-arialion in the re- 
sult, obt.aiiicd by the Pulilic Analyst and 
by tisc Director of the Central Food 
Labor.ilory, w.ns due to the lapse of time. 
We h.ave referred to this portion of evi- 
dence proxnmently at the outset since to 
the same clfect was the evidence of 
Dr. Sat Parkash, the Dairy Chemist in 
the Delhi Milk Scheme and a notified 
Public Analyst of the Delhi Administra- 
tion, who was examined by the High 
Court of Punjab in .Municip.al Corpora- 
tion of Delhi V. Ghisa Ram, the decision 
in which case is reported in ILR (1965) 1 
Punj 513. The effect of the evidence of 
Dr. Sat Parkash was set out on pages 51S- 
49 of tlie repoit, of which paragraphs (d) 
and (1) are relevant for our purposes. 

They are w'orlli setting out in extenso ; 
"That by the end of that time, that is to 
say by the end of a w'eek, bacterial deve- 
lopment svill start taking place w'hich 
will break the fat contents thus causing 
reduction in the same and as the time 
passes such reduction xvill increase, and 
that if such a sample is then kept, at that 
temparalure, for more than a w'eek, say 
10 days, it will then start decomposing 
and consequently become unfit foi 
analysis.” 
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^ * * 

' "That if to such a sample a preserving 
■ agent is added, it may maintain its total 
! percentage of fat and non-fatty solids 
contents for the purposes of analysis for 
say four months and if then the sample of 
this type IS placed in a refrigerator, it 
will keep such qualities for some more 
months, say another two months, which 
gives a total of about six months, during 
which period the sample will be available 
for the purposes of analysis without de- 
terioration or decomposition affecting the 
same.” 

4, It may also be noticed that one Dr. A. 
Kannan, Public Analyst of the Delhi 
Municipal Corporation, was also examin- 
ed by the Punjab High Court in that case 
and the effect of his evidence is set out at 
page 550 of the report as follows; — 

"That increase in lactic acid by the lapse 
of time does not affect non-fatty solids 
so as to decrease them, does not' affect fat 
at all, and with the inciease of lactic acid 
by efflux of time there will be correspond- 
ing decrease in the lactose so that the 
total percentage of solids in curd will 
continue to be the same.” 

fl. The High Court preferred the, evi- 
dence of Dr.- Sat Parkash as a disinterest, 
ed expert witness to that of Dr. Khannan. 

6. For the purpose of this appeal, it is 
even needless to go into this question be- 
cause the difference between the result 
found by the Director of the Central Food 
Laboratory, Calcutta and the minimum 
required was so slender, namely, 0.3% 
that it may be regarded as negligible. 
We are even relieved of the necessity of 
going into the question whether the said 
deficiency of 0 3% noticed by the Director, 
Central Food Laboratory, Calcutta was 
only due to the passage of time. The ulti- 
mate opinion of the Director no doubt 
was that the sample of milk was adul- 
terated in view of the said deficiency of 
0.3%. But in such cases where the differ- 
ence is slight and marginal, even in addi- 
tion to the factor of passage of time 
(which is claimed by the accused-respon- 
dent as a sole factor in this case account- 
ing for the deficiency noticed by the 
Diiector) there is room for doubt, the 
benefit of which has to go to the accused. 

It is worth leferring to an aiticle by 
Shri S. N. Mitra of the Cential Food 
Laboratory, Calcutta contributed to the 
Seventh Indian Standards Convention, at 
Calcutta, held in the year 1963. The mar- 
gin of permissible error has been describ- 
ed as ‘‘tolerance”. In spite of the standardi- 


zation in the methods of analysis of food 
articles it was observed as follows by 
Shri Mitra: — 

"In general, in all experiments involving 
analysis some tolerances are allowed. It 
would be rather difficult to lay down any 
hard and fast rule for such tolerance. 
Further, it is clear that the question of 
tolerances would arise mainly, in the case 
of border-line values. On the other hand, 
when the deviation in the results from 
the prescribed standards is large and ap- 
preciable, the question of allowable error 
will hardly arise.” 

7. Concerning tolerance vis- a vis cal- 
culation of percentage of adulteration 
Shri Mitra stated : — 

"In calculating the percentage of adul- 
teration in a sample of food usually no 
tolerances are taken into account for per- 
sonal or experimental errors. Percentage 
of adulteration is calculated on the results 
as obtained in the laboratory without 
giving any allowance. At times, calcula- 
tion of percentage adulteration becomes 
very important from the point of view of 
the enforcement of purity and quality 
standards of foods .... If, however, this 
deviation is more or less within the rea- 
sonable experimental error the question 
of giving the benefit of doubt would cer- 
tainly arise.” 

8. In this case the milk solids other 
than milk fat were mentioned as 11.1% i.e. 
significantly above 8. 5% referred to in the 
said article as being the statutory mini- 
mum. 

9. Errors in taking samples also cannot 
be ruled out. Morris B. Jacobs in the 
Third Edition of tiis "The Chemical Ana- 
lysis of Foods and Food Products” says 
on page 6 . 

"A most important matter to be consi- 
-dered by the food analyst, although not 
directly his province, is the proper samp- 
ling of the food or food product to be 
analyzed. There are probably as many 
incorrect determinations made because a 
sample was improperly taken as because 
of the combined errors of preparation of 
sample, manipulation, calculation of re- 
sult, etc. The failure to obtain a proper 
sample makes a subsequent analysis 
worthless.” 

10. In order to get over the difficulties 
which stem from the repoit of the Direc- 
tor, Central Food Laboratory, Calcutta, 
the learned counsel for the Delhi Munici- 
pal Corporation relied heavily upon the 
finality of the certificate undei S. 13 of 
the Act and claimed that since the certi- 
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ficate had characterised the sample as 
adulterated the accused be convicted on 
that basis alone. 

11, The question of the conclusive na- 
ture of the said certificate or report has 
been the subject-matter of some decisions. 
Our attention has been drawn to the 
decision of Falshaw C. J. & S. K. Kapur, J. 
of the Punjab High Court in Municipal 
Corporation of Delhi v. Niranjan Kumar, 
(1965)-&7 Pun L R 941. S. K. Kapur. J. 
speaking for the Division Bench observed 
as follows at page 943 : 

"We would like to clarify that finality 
and conclusiveness has been attached 
only to the facts staled in the report of 
the Central Food Laboratory. It is not, 
however, conclusive as to any other mat- 
ter and it may still have to be ascertained 
whether adulteration as disclosed in the 
report^ of the Central Food Laboratory 
w as due to certain factors for which an 
accused could not be held responsible. In 
short the finality and conclusiveness is 
only to the extent that the sample as sent 
to the Central Food Laboratory contained 
what the report disclosed.” 

12. To a similar effect is the view re- 
garding the conclusive nature of the said 
report taken in Mohanlal Chhaganlal 
Mithaiwala v. Vipancbandra R. Gandhi 
reported in AIR 1962 Guj 44. Shelat, J., 
speaking for the Division Bench held that 

"what is final and conclusive in the 
certificate is the finding on an analysis or 
test of the constituents in the sample sent, 
their proportions, etc. The analyst has 
merely to give his opinion as to whe- 
ther the article which he analysed has 
an excess or deficiency in constituents. 
The vendor would still be entitled to lead 
evidence or otherwise show that the arti- 
cle^of food in question is not adulterated 
food.” 

The factors which the accused was held 
entitled to rely upon in such cases include 
the delay in analysis of the sample and its 
impact on the result obtained. 

13. As already observed, it is needless 
for us to rely merely upon the delay in 
the present appeal as the sole factor 
which could probably account for the 
deficiency of 0.3% when it was tested by 
the Director of the Central Food Labora- 
tory. nearly a year after the sample was 
taken. 

14. The question of Dr. S. N, Mitra, as 
expressed in the said article shows that a 
doubt arises where the difference is mar- 
ginal. It is appropriate, therefore, to give 


the benefit of that doubt in sucljjmarginalj 
cases to the accused. 

15. Our attention has also been drawn 
to the unreported decision of the Supreme 
Court, decided on 14th August, 1967 in 
The Malwa Co-operative Milk Union 
Limited v. Bihari Lai, Cril. Appeals Nos, 
235-236 of 1962 (SC). Referring to a defi- 
ciency of 0.1%, in one case, and 0 4% in 
the other, of the solids in the milk, his 
Lordship, Mr, Justice Hidayatullah (as he 
then was) observed as follows: 

“It is not clear whether the analyst was 
able to isolate the fat content so successful- 
ly as not to have left room for this slight 
variation. The variation was thus border- 
line. ..... However, the question is a 
general one; it is about the exercise of the 
powers of the High Court in revision to 
set aside acquittals in cases such, as 
these.” 

16. In that case two sarnples were 

of buffalo’s milk. An application to with- 
draw the cases was allowed in each case 
by the trying Magistrate. Subsequently, 
applications were made to the 
Judge for reporting the cases to the High 
Court. Those applications weredismissecl. 
Then a further revision was filed in the 
High Court which ordered a re-trial set- 
ting aside the acquittal. In allowing the 
appeals against the order of the High 
Court, the Supreme Court further observed 
as follows ; 

"The variation in the solid contents of 
the milk prima facie were not so great as 
to merit attention even in the fi'rst inst- 
ance and we think that the High Court 
might well have left the acquittal endors- 
ed by the Sessions Judge to stand.” 

17. It is worth remembering in this 
case that the prosecution itself was laun- 
ched on account of the Public Analyst's 
opinion that the solid fat contents were 
only 2.2S% as against the minimum of 
3 5%. But the sample, which was e.xamin- 
ed by the Director, Ceniral Food Labora- 
tory, even after so much delay, contained 
3.2%, the deficiency being only marginal, 
namely, 0.3%. It seems to us that it is not 
proper to interfere with the order of ac- 
quittal passed by the learned Magistrate 
in this case. 

18. In these circumstances, the appeal 
is dismissed. 

Appeal dismissed. 
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1970 CRL L. J. 1051 (Yol. 76, C. N. 262) 
(DELHI high COURT) 

I. D. Dua, 0. J. 

State, Petitioner’.v. Raghubir Das, Res- 
pondent. 

Criminal Revn. Appln. No. 14 of 1969 
p/- 20-5-1969. 

(A) Criminal P. C. (1898), S. 204 (IB) 
— Accused pleading guilty and not raising 
objection in reg^Jrd to non-compliance 
with S. 204 (IB) or that the names of 
witnesses were not included in the com- 
plaint — Held, that he could not raise 
obj’ection in the proceedings in revision — 
Provisions are not mandatory so as to 
vitiate the trial by mere non-compliance 
in the absence of prejudice to accused. 

(Para 10) 

(B) Criminal P. C. (1893), S. 439 — Of- 

fence under Prevention of Food Adul- 
teration Act — Conviction on basis of 
report of Public Analyst which was 
accepted by accused — Accused cannot 
raise technical objection in revision that 
the Analyst was appointed /or the, State 
of Punjab and not for the Union Terri- 
tory of Himachal Pradesh — Position of 
accused in revision is not better than 
that in appeal preferred by him against 
conviction. (Para 11) 

(C) Criminal P. C. (1898), S. 439 (6) — 
Enhancement of sentence. 

A sentence is to be enhanced only if it 
is manifestly ihddequate so as to amount 
to miscarriage of justice. Except when 
the cause of justice demands its enhance- 
ment, High Court is reluctant to exercise 
its power of enhancement of sentence. 

(Para 12) 

(D) Criminal P. C. (1898), S, 537 — 

Provisions of S. 204 (IB) are not manda- 
tory— Trial not vitiated if prejudice is not 
caused to accused. (Para 10) 

Cases Referred : Chronolgical Paras 
(1961) AIR 1961 S C 1494 (V 48) = 

1961 (2) Cri L J 696, M. V. Joshi 
V. M, U. Shimpi 7 

(1955) AIR 1955 S C 778 (V 42) = 

1955 Cri L J 1642, Bed Raj v. 

State of U. P. '7 

(1945) AIR 1945 Lah 1.30 (V 32) = 

46 Cri L J 566, Emperor v Ata- 
Ullah 6 

B. Sitaram, for Petitioner; A. C. Sood, 
for Respondent. 

ORDER. — On 1-5-1969 I recorded an 
order in this case that the respondent was 

^N/DN/B 310/70/MVJ/B. ~ 


desirous of challenging his conviction 
and he was at that time desirous of con- 
centrating his challenge to the validity 
of the appointment of the Public Analyst. 
Of course, he did not limit his challenge 
to that objection and also expressed his 
inclination to attack the legality of the 
trial. As the points sought to be raised 
seemed to me to be of importance which 
were likely to take sometime, I directed 
this case to be set down for hearing'on my 
next visit. 

2. The learned counsel for the respon- 
dent has, in the first instance, submitted 
that the accused was summoned by the " 
trial Magistrate for 14-10-1968 and on 
the same day he was convicted. 
The grievance ventilated by the learned 
counsel is that the provisions of S. 204, 
(IB), Criminal P. C., were not complied 
with inasmuch as a copy of the cCmplaint 
was not attached with the process issued 
to him. 

3. The next challenge is based on the 
submission that in the complaint the 
names of all the witnesses to be produced 
by the prosecution were not included and » 
the only witness mentioned therein has 
not been produced. 

4. The third challenge is based on the 

question of appointment of Public 
Analyst. According to Shri Sud the re- 
port of the Public Analyst on the record 
shows that the said officer had been ap- 
pointed for the State of Punjab and not 
for the Union Territory of Himachal Pra- 
desh. Reference, in this connection, has 
been made to S. 9 (1) of the Prevention 
of Food Adulteration Act of 1954 accord- 
ing to which the Central Government or . 
the State Goverment have to appoint by 
notification in the OflScial Gazette Food 
Inspectors for such areas as may be as- 
signed to them. No notification having 
been produced on the present record, the 
report of the Public Analyst for the State 
of Punjab is according to Mr. Sud, a 
waste paper. Even otherwise this report 
(Exhibit P-D) does not bring home to the 
accused his guilt under the Food Adul- 
teration Act. The counsel has, in this 
connection referred me to certain rules 
framed under the Food Adulteration Act. 
Specific reliance has been placed on 
Rule 22 of the said rules and emphasis 
has further been laid on Appendix B of 
the Rules which as per A. 05.01 lays down 
as under : ^ 

‘‘Turmeric (Haldi) means the dried 
rhizome or bulbous root of the plants of 
genus Curcuma and species lOnga and 
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includes turmeric in whatsoever form. 
It shall be free from damage by inspect 
lead chromate and other 
artificial colouring matter, and shall not 
contain more than 2.5 parts per million 
of lead. If shall conform to the followino’ 
standards .- ° 

ta) Omitted. 

(b) The characteristic boric acid test 
shall be positive. 

(c) Total ash shall be not more than 7 
per cent. 

(dj Ash insoluble in Hcl shall exceed 
Lo per cent.’' 

5. Accor^ng to Shri Sud turmeric 
being spices’ the quantity of sample 
to be sent to Public Analvst was to 
consist of 500 grms. or at least of 200 
grms as provided in item ISIo. 23 of R 22 
‘'Turmeric” is, according to Shri Sud, to 
be included in the word ‘spices’ whereas 
x). Oita Ram has controverted this sub- 
mission by pointing out that in Appen. 
dix B Tpices’ and ‘Turmeric’ have been 
used as separate items. 

6. According to B. Sita Ram in the> 
Court of the learned Sessions Judge the 
ac^sed had not challenged the merits 
or his conviction and had merely confined 
nis grievance to the question of the 
sentence being excessive The accused 
on this premise, is stated not to be entitled 
to challenge the merits of his conviction 
^ a respondeat in the present proceed- 

This contention is sought to be met 
by Shri Sud on the basis of S. 439 (6). 
Criminal P. C. and reliance for this right 
is placed on a Full Bench decision of the 
Lahore High Court reported in Emperor 
V. Ata-ullah, AIR 1943 Lah 130. 

7. Lastly, the application for enhance- 
ment of sentence is opposed by the learned 
counsel for the respondent on the ground 
that the question of sentence pertains to 
the discretion of the trial Court and such 
a discretion should not ordinarily be 
interfered with. Reference, in this con- 
nection. has been made to Bed Raj v. 
State of Uttar Pradesh. AIR 1955 S C 776. 
The counsel has also made a passing 
reference to M. V, Josbi v. M. U. Sliimpi 
AIR 1931 S C 149 i, where a sentence of 
fine in the case of an offence under the 
Food Adulteration Act was held to meet 
the ends of justice. 

8. In the case in hand when the accused 
appeared in the trial Court he did not 
make anv grievance in regard to non- 
compliance with S. 204 Criminal 
P. C., nor did he raise any objection in 
regard to tiie non-inclusion of the names 


of witnesses in the complaint,' On tk 
other hand, when he was questioned bj 
the Court he.accepted the Public Analysts 
report as also the adulterated nature ol 
the Haldi in question. Indeed, in the order 
of the learned Magistrate dated 1440-1963 
it is clearly specified that the accused 
pleaded guilty to the charge and tbe 
learned Magistrate had satisfied himsell 
that this plea was voluntari' and without 
any improper influence. In view of this 
plea the learned Magistrate sentenced the 
accused to six months imprisonment and 
a fine of Rs. 1,000/-. 

9. On appeal, the learned Sessions Judge 
also e.xpress]y observed in his order that 
the only question agitated before him was 
that of sentence. It was further noted that 
the accused had admitted his guilt iu the 
trial Court. Holding the adulteiatton to 
be of a very minor nature the learned 
Sessions JuSge reduced the sentence to 
imprisonment already undergone which 
was for about 3 days and a fine of 
Rs. 100/-. 

10. ' In my opinion, in view of the fact 
that the accused had pleaded guilty’ and 
had not raised any objection in regard to 
the non compliance with S. 204 (IB). 
Criminal P. C., it is not open to the ac- 
cused in the present proceedings to re- 
agitate either the question of non- 
compliance with S. 204 (IB) of the Code 
or of the non-inclusion of the names of 
witnesses in the complaint. On the facts 
and circumstances of this case, assuming 
there were defects of procedure as sug- 
gested by the accused, they do not seem 
to have in any way caused prejudice to 
him. These provisions are not of such a 
mandatory character as would vitiate the 
trial by their mere non compliance even 
when they have caused no prejudice to 
the accused persons. This, however, must 
not be understood to mean that this Court 
sanctions deliberate non compliance of 
these provisions or that Courts trying 
cases can ignore them. 

ii. In regard to the question of the 
appointment of Public Analyst ; here 
again, his report was accepted by the 
accused. If the adulterated character of 
the article of food is accepted by the 
accused then the technical objection rais- 
ed on his behalf in this Court would also 
Jose much of its importance B. Sita Ram 
has, however, stated at the Bar that there 
is a notification appointing the Public 
Analyst of the Punjab to be a Public 
Analyst for Himachal Pradesh as veil. 
He has not been able to produce that 
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lotification in this Court as, according to 
rim he has not so far received its copy 
rorn his clients. The non-production of 
;his notification in the trial Court, in ray 
Dpinion, is primarily due to omission on 
the part of the accused person to raise the 
question there and, also due to his having 
pleaded guilty. On the facts and circum- 
stances of this case, I do not think it is 
necessary for this Court to adjourn these 
proceedings to enable B. Sita to 
duce the necessary notification, though it 
appears to this Court that the counsel 
could, with due diligence, have secured 
its copy by now. On the view that I 
have taken, I do not consider it necessary 
for this Court to go into the question of 
how much quantity of the Haldi should 
have been sent to the Public Analyst for 
enabling him to submit his report in 
accordance with the Rules. The accused, 
in exercising his right to show cause 
against conviction under S. 439 (6), Crirni- 
Inal Procedure Code, cannot claini to be 
Iplaced in a better pOiition than if he had 
himself challenged his conviction by pre- 
ferring an appeal. Having pleaded guilty, 
he could not re-agitate questions which 
are now sought to be raised by his coun- 
sel under this sub section. 

12. B.-Sita Ram submits that the learn- 
ed Sessions Judge has fallen into a legal 
error in assuming that the offence in 
question falls under S. 2 (i) (I) of the 
Food Adulteration Act, according to 
which an article of food is to be deemed 
adulterated if its quality or purity falls 
below the prescribed standard or if its 
constituents are present in quantities 
which are in excess of the prescribed 
limits of variability. The counsel adds 
that the present case is covered by sec- 
tion i (i) (b), according to which if the 
article contains any other substance 
which affects, or if the article is so pro- 
cessed as to affect injuriously the nature, 
substance or quality thereof, then it is to 
be deemed to be adulterated. In my view, 
on the present record it is not possible to 
hold that the learned Sessions Judge has 
fallen into any such error, the question is 
not so simple as is assumed by the coun- 
sel for the State, On revision, a sentence 
is to be enhanced only if it is manifestly 
inadequate so as to amount to miscarriage 
of justice. Except when the cause of 
justice demands its enhancement, this 
Court is reluctant to exercise its power 
of enhancement of sentence. The State 
does not seem to me to have made out a 
case of enhancement for the sentence on 
the existing record. The accused seems 
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to have suffered sufficiently for his lapse 
in not caring to see and guarantee that 
the Haldi in question which was sent for 
grinding 'did not get adulterated in that 
process. In future, I have little doubt 
that the accused would be careful enough 
to see that he does not contravene the 
provisions of the Prevention of Food 
Adulteration Act. This enactrrient, it 
may be realized by all those who deal in 
foodstuffs is intended to safeguard the, 
health of the society as a whole including 
infants, invalids and old persons. No 
citizen in the present state of society is 
self-sufficient in the production 6f all the 
articles of food etc , needed by him. 
Those who manufacture or sell some of 
the articles of food have also to secure 
other such articles for themselves from 
elsewhere. They thus owe to themselves 
as much as they owe to the society that 
they do not sell to others adulterated arti- 
cles of food just as they would expect to 
be supplied by other dealers unadulterat- 
ed articles. The harmful consequences of 
selling adulterated articles of food are too 
obvious and have indisputedly too far- 
reaching consequences on the society as a 
whole to require elaboration and the 
harmful consequences can be visualised 
from more aspects than one. 

13. For the foregoing reasons, this revi- 
sion is dismissed. 

Revision dismissed. 
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State of Gujarat, Appellant v. N. Vis- 
wanatha. Project Manager of Oil and 
Natural Gas Commission at Cambay, 
Respondent. 

Criminal Appeal No. 1111 of 1966, D/- 
27-6-1969. 

Shops and Establishments — Bombay 
Shops and Establishments Act (79 of 
1948) (as applied to State of Gujarat), 
Ss. 61, 52 (a) and 7 (l)— No.n-iegistration 
of establishment — Complaint must be 
filed Within pc'iod of three months pro- 
vided under S. 61 — Non-registration of 
establishment is not a continuing offence. 

The essence of S. 61 of the Bombay 
Shops and Establishments Act is that if 
any employer or Manager of any such 
establishment were to be prosecuted 
under S. 52 (a) read with S. 7 (l)‘of the 
Act, it must be so done within a period 
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of three months from the date when the 
existence of any such establishment came 
to be known to the Inspector in charge 
of the case. (Para 5) 

The registration of an establishment is 
not made a condition precedent before 
taking any action for breach of tlie provi- 
sions ofrithe Act If, therefore, there is no 
specific provision for enforcing registra- 
tion thereof, it cannot make non-registra- 
'tion of.^ the establishment continuing 
offence. If the Inspector wants to so en- 
force by, following the proviso to S. 52. 
he must obtain first the conviction of the 
owner of the establishment and for that 
he must file the complaint within the 
period provided in S. 61 of the Act. If he 
does not of his own get it registered and 
if for some reason, the Inspector fails to 
take action for non-registration thereof 
withimcertain time prescribed, there is 
nothing to prevent the Inspector to gather 
information and register the eslablish- 
ment"in''his record. But it is clear that on 
that ground it cannot be taken as a conti- 
nuing offence so as to treat this period 
prescribed for filing the complaint in 
Court as non-existent. If therefore, he 
were to file a complaint after a period of 
three months from the date of his know- 
ledge of its existence, the Court is not 
entitled to take cognizance of any such 
offence as the complaint can be said to 
be barred by law under S. 61 of the Act. 
The proviso to S. 52 does not in any way 
suggest any breach of the provisions con- 
tained in S. 7 (1) of the Act as in any way 
of a continuing nature. And all that it 
provides is to entitle the Inspector to 
take action against any such employer 
who continues to commit the same 
breach even after he has been already 
convicted by the Court for the said of- 
fence under S. 7 (1) of the Act. (Para 5) 

An establishment was started within 
certain municipal limits in the year 1960 
but it was not registered as required 
under S. 7 (1) A notice dated 11th June 
1965 as to resolution passed by the Execu- 
tive Committee of the Municipality was 
sent to the director of the company about 
the same having not been registered with- 
in the time limit prescribed under S. 7 
(4). As no steps were taken in that direc- 
tion another letter dated 7th December 
1965 was sent to the director of the com. 
pany calling upon him to get the same 
registered within three days from the 
date of the receipt of the letter. That led 
the manager of the company to send an 
application form duly filled with a re. 


quest to register the same. The Inspector 
of the Municipality after verifying the 
application made a report to the Execu- 
tive Committee for obtaining sanction for 
the prosecution for the breach of S. 7 (1). 
A resolution dated 11th March 1966 was 
passed by the Committee whereby the 
sanction for prosecution was accorded 
and a complaint for an offence under 
S. 52 (a) read with S. 7 (1) was filed on 
18th March 1966. 

Held, that the complaint was beyond 
the period of three months provided under 
S, 61. It was barred by time. The Court 
could not take cognizance of any such 
offehde under S. 61 of the Act. (Para 4) 

At any rate on Ilth June 1965 the 
Municipality and its officers including 
the complainant Inspector knew about 
the non-registration of this establishment 
and incidentally the manager having 
committed an offence in respect thereof 
under S. 52 (a) read with S. 7 (I) of the 
Act. That could, therefore, be taken to be 
the starting point for the purpose of coun- 
ting _the period of limitation provided 
under S. 61 of the Act for any complaint 
to be filed in respect thereof. (Para 4) 

K. M. Chhaya, for Appellant; A. D, 
Shah, for Respondent. 

JUDGMENT.— This appeal arises out of 
an order passed on I3th September 1966, 
by Mr. H. C Shah, Judicial Magistrate, 
First Class, Cambay, in Criminal Case 
No. 728 of 1966 (Summary Case No. 1489 
of 1966) whereby the respondent accused 
came to be acquitted under S. 245 (1) of 
the Criminal P. C., in respect of an of- 
fence under S. 52 (a) read with S. 7 (1) of 
the Bombay Shops and Establishments 
Act, 1948 as applied to the State of 
Gujarat. 

2, The facts of the case are quite 
simple. The Oil & Natural Gas Commis- 
sion was established under Oil & Natural 
Gas Commission Act, 1959 and it has 
its office at Cambay. The clearing and 
forwarding section thereof was started in 
1960 within the Municipal limits of 
Cambay to which the Bombay Shops and 
Establishments Act, hereinafter referred 
to as the 'Act’, came to be applied with 
effect from 1-4-1950, Though the aforesaid 
section of the O. N. G. C. was started in 
the year 1960, it was not registered as 
required under S. 7 (1) of the Act. It 
appears that a notice dated 11-6-65 as to 
the resolution passed by the Executive 
Committee of the Municipality of Cambay 
was sent to the Director of the O. N. G. C. 
at Cambay drawing his attention about 
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the same 'having not been registered 
within the time-limit prescribed under 
S. 7 (4) of the Act. No steps appear to 
have been taken in that direction and that 
led the Chief Officer of the Municipality 
of Cambay to send another letter to the 
Director of the O. N. C. C. Cambay, 
calling upon him to get the same regis- 
tered within 3 days from the date of the 
receipt of his letter failing which the 
criminal proceedings under S. 7 (1) of the 
A.ct would be taken against him. That 
letter is at Ex. 14 and is dated 7-12-63. 
That led the Assistant Manager of the 
clearing and forwarding section of the 
O. N. G. C. at Cambay to send an -appli- 
cation form duly filled in with a request 
to register the same under the provisions 
of the Act. The registration fee amounting 
to B,s. 2,50 was also sent therewith. It was 
also declared by the Manager Oil & 
Natural Gas Commission that he was 
running an office of the Oil & Natural 
Gas Commission at Railway Yard, 
Cambay, under the Bombay Shops & 
Establishments Act. The statement under 
S. 7 (1) was duly filled in by the Manager 
Mr. N, Vishwanathan of the said Com- 
mission. 

3, Mr, Rasiklal Mansukhlal Divanji has 
been working as an Inspector appointed 
under the provisions of the Act and he 
has been in the service of the Munici- 
pality of Cambay. After verifying the 
application received from the respondent, 
he found, that the establishment was 
started in the year 1980, Thereupon he 
made a report to the Executive Committee 
for obtaining sanction for the prosecution 
of the accused for breach of the provi- 
sions contained in S, 7 (1) of the Act. A 
resolution No. 832, dated 11-3-1966 was 
passed by the Managing Committee where- 
by the sanction as required under S, 52 of 
the Act was accorded for prosecuting 
Shri Vishwanathan, the Manager of the 
establishment, for contravening the provi- 
sions of S. 7 (1) of the Act so as to be 
liable for an offence uuder S. 52 of the 
Act, That resolution is at Ex. 13 and it is 
dated 11-3-66. In pursuance thereof, the 
coniplaint was filed by the Inspector Shri 
Rasikbhai at Ex. 28 in the Court of the 
Judicial Magistrate, First Class at Cambay. 
The accusation against the accused was 
that he had commenced the work of his 
establishment relating to the clearing and 
forwarding section of the O. N. G. C. at 
Cambay since 1960 and that he had fail- 
ed to send to the Inspector of the local 
area the statement in prescribed form to- 
gether with the registration fees within 


30 days of the commencement and to ob- 
tain the registration certificate and that 
way made himself liable for an offence 
under S. 52 (a) read with S. 7 (1) of the 
Act. The accused denied to have com- 
mitted any offence, as according to him, 
it was not an establishment contemplated 
under the Act and that complaint filed 
against him was not in time. The'' learn- 
ed Magistrate on a consideration of the 
evidence adduced in the case, found that 
the clearing and forwarding section of 
the O. N. G, C at Cambay was not an 
establishment under S. 2 (8) of the Act 
and, therefore, it was not required to be 
registered under S. 7 (1) of the Act. On a 
question of bar of limitation under S. 61 
of the Act, he held that the offence of non- 
registration of the establishment was in 
the nature of a continuing offence and 
that the commission of the offence took 
place from day-to-day. On that basis, he 
found that the complaint was in time. In 
the result, the learned Magistrate found 
the offence not established against the 
respondent- accused and acquitted him. 
Feeling dissatisfied with that order, the 
State has come in appeal before this 
Court. 

i. Before Mr. Chhaya, the learned 
Assistant Government Pleader for 'the 
State, took up the consideration of the 
question as to whether the clearing and 
forwarding section of the O. N, G. C. at 
Cambay fell within the meaning of the 
term “establishment” defined in the Act, 
Mr. Shah, the learned advocate for the 
respondent, requested this Court to consi- 
der the other question in respect of which 
the finding was recorded viz, that the 
complaint was not barred by time under 
S. 61 of the Act, According to him, that 
goes to the root of the matter, and in case 
this Court agrees with him, the other 
question would not arise to be considered. 
This question has, therefore, been taken 
first. Now Mr. Chhaya says that this 
clearing and forwarding section of the 
O. N. G. G. is an establishment falling 
within the definition of S. 2 (8) of the Act 
and obligation to have the same registered 
would arise on the employer or the 
Manager under S. 7 (1) of the Act. Sec- 
tion 7 (1) provides as under : 

“7 (1). Within the period specified in 
. sub-s. (4), the employer of every estab- 
lishment shall send to the Inspector of the 
local area concerned a statement, in a 
prescribed form, together with such fees 
as may be prescribed, containing — 

(a) the name of the employer and the 
manager, if any; ’ 
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- (b) the post address of the establish- 
ment ; 

(c) the name, if any, of the establish- 
ment ; ' 

(d) the category of the establishment, 
i. e,, whether it is a shop, commercial 
establishment, residential hotel, restau- 
rant, eating house theatre or other place 
of public amusement or entertainment ; 
and 

(e) such other particulars as may be 
prescribed.” 

Sub-section (4) of S. 7 provides that the 
statement together with the fees shall be 
sent within thirty days from the date 
mentioned in Col. 2, viz the date on 
which the section comes to be applied in 
the local area in respect of an establish- 
ment existing in local area. Non-compli- 
ance of this provision contained in S. 7 
(1) IS made punishable under S. 52 (a) of 
the Act which says that if any employer 
fails to send to the Inspector a statement 

within the period specihed in S. 7 

the employer and the manager shall, on 
conviction, each be punished with fine 
which shall not -be less than twenty-five 
rupees and which may extend to two 
hundred and fifty rupees ; provided that, 
if the contravention of the provisions of 
sub-s. (1) of S. 7 is continued after the 
expiry of the tenth day after conviction, 
the employer shall on conviction be 
punished, with a further fine which may 
extend to ten rupees for each day on 
which the contravention is so continued. 
Then comes the relevant S. 61 wbich says 
that no Court shall take cognisance of any 
offence under this Act or any rule or 
order made thereunder, unless complaint 
thereof is made within three mouths from 
the date on which the alleged commission 
of the offence came to the knowledge of 
an Inspector. Now, before we actually 
consider the question as to whether the 
offence was in the nature of a continuing 
one or not. we may first determine as to 
whether the complainant-Inspector had 
come to know about the alleged commis- 
sion of the offence, and if so, to fi-x the 
starting point for commencing the prose- 
cution of the accused before the Court. I 
have already made reference to the cor- 
respondence that appeared to have taken 
place between the parties and more parti- 
cularly the letter Ex. 14 dated 7-12-65 sent 
by the Chief Officer of the Cambay 
Municipality to the respondent-accused 
wherein a clear reference about the reso- 
lution No. 263 dated 11-6-65 passed by 
the Executive Committee of the Munici- 


pality has been made and under which a 
notice was sent to the respondent for non- 
registration of the alleged establishment 
Within the time prescribed for the same 
Obviously therefore, the Municipality of 
Cambay had come to know about the 
existence of this establishment run by the 
respondent long before 11-6.65 let alone 
the admission of the complainant saying 
that this establishment was started in the 
year 1960. In fact, Mr. Rasiklal, the Ins. 
pector of the Municipality, has clearly 
admitted in his cross-examination that 
the establishment had commenced its 
work before 11-6-65 and that there was 
no doubt about the fact that it required 
registration. Then he has stated that it 
was not that as there was doubt that they 
took action only alter the lespondent 
made the application. Thus, at any rale 
on 11-6-65 the Municipality and its uffi- 
cers including the complainant- Inspector 
knew about the non-registration of this 
establishment and incidentally the res- 
pondent' having committed an offence in 
respect thereof under S. 52 (a) read with 
S. 7 (1) of the Act. That can, therefore, be 
taken to be the starting point for the pur- 
pose of counting the period of limitation 
provided under S , 61 of the Act for any com- 
plaint to be filed in respect thereof, The 
complaint was filed on 18.3-66 and since 
It was beyond the period of three months 
provided under S. 61, it was barred by 
time. The Court could not take cogni- 
zance of any such offence under S. 61 of] 
the Act. 

5. The learned Magistrate, however, 
took the view that this was in the nature 
of a continuing offence and, therefore, 
there was hardly any question of the limi- 
tation contemplated under S. 61 of the 
Act. According to him, the complaint 
filed on 18-3-66 in respect of an offence 
said to have been committed by the res- 
pondent-accused on 1-1-66 — the date on 
which he had sent statement contemplat- 
ed under S. 7 (If of the Act for obt.aining 
the registration of the said establishment 
is in the nature of a continuing offence. 
As to how the learned Magistrate thought 
it to be in the nature of a continuing 
offence, he has given no reasons whatso- 
ever. It was, however, pointed out by 
Mr. Chhaya, the learned Assistant Govern- 
ment Pleader for the State, that the pro- 
viso to S. 52 of the Act indicates the 
nature of such an offence as of a continu- 
ing character till such time tliat any such 
employer or manager of the establishment 
does not comply with the requirements of 
regislratioh under S. 7 (1) of the Act, The 
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proviso does not in any way suggest any 
breach of the provisions contained in 
S. 7 (1) of the Act as in any way of a con- 
tinuing nature and all that it contem- 
plates is that if the contravention of the 
provisions of sub-s. (1) of S. 7 is continu- 
ed after the expiry of the tenth day after 
conviction, the employer shall on convic- 
tion be punished, with a further hne 
which may extend to ten rupees for each . 
day on which the contravention is so con- 
tinued. In other words, all that it pro- 
vides is to entitle the Inspector to take 
action against any such employer who 
continues to commit the same breach 
even after he has been already convicted 
by the Court for the said offence under 
S,;7 (l) of the Act, On the contrary, the 
right to take action, with the purpose of 
seeing that the employer complies with 
the provision of S, 7 (1) of the Act, is 
given, but that can only be done after his 
conviction is obtained for the first of- 
fence. This proviso does not take away 
the effect of the period of limitation con- 
templated under S. 61 of the Act for filing 
|a complaint in respect thereof against any 
such person. The object behind providing 
for such period of limitation for filing any 
such complaint in Court appears to be of 
a two-fold character. One is to see that 
the offence will not be allowed to become 
stale and secondly, since the offences of 
this nature are not serious, in fact they 
axe of a technical or administrative 
nature, such bar is necessary to avoid any 
harassment to the persons. Such a bar of 
limitation is also meant to keep the pro- 
secuting authorities very vigilant and 
active if they want to bring the offenders 
to book and see that the provisions of the 
Act are properly observed. The Legisla- 
ture has by making the necessary amend- 
ment appears to have enlarged the scope 
of the provision by saying that the period 
of three months shall commence from the 
c^te on which the alleged commission of 
the offence came to the knowledge of the 
Inspector. The essence of S. 61, therefore, 
is that if any employer or manager of any 
such establishment were to be prosecuted 
under S. 52 (a) read with S. 7 (1) of the 
Act, it must be so done within a period of 
three months from the date when the exis- 
tence of any such establishment came to 
be known to the Inspector in charge of 
the case. It was pointed out by Mr. Chhaya, 
the learned Assistant Government Plea- 
der, that if no such' complaint were filed 
\vithin any such period fixed under S. 61 
of the Act, there is no other, power to 
make any such employer or Manager of 
im 0ri.L.J. 67. 


the establishment to obey and follow the 
requirements contemplated under S, 7 (1) 
of the Act, and when that is so, there 
must be some machinery to make them 
get their establishment registered and that 
can only be done if such an offence were 
treated as of a continuing nature. We 
find no doubt no provision^whereby any 
such Inspector or authority'under the Act 
can enforce the requirement to be carried 
out by any such employer or manager of 
the establishment. But if vve were to 
peruse the provisions of the Act, it ap- 
pears that by no provision In the Act re- 
gistration is made the basis of the appli. 
cation of the other provisions of the Act, 
provided no doubt the establishment 
would be subject to such provisions of the 
Act, It is not that other provisions which 
are intended for the benefit of the workers 
etc. cannot be applied on the ground that 
a particular establishment has not been 
registered under S, 7 (1) of the Act. Any 
establishment falling within S. 2 (8) of 
the Act would remain the same whether 
it is registered or not and in case 
it is not registered, it remains open to 
the State Government or an Inspector 
appointed under the Act within the local 
limits for which he is appointed, to as- 
certain the same by even entering, at all 
reasonsble times and with such assistants 
if any, being persons in the service of the 
Government or of any local authority as 
he thinks fit, any place which is or which 
he has reason to believe is an establish, 
ment as contemplated under S. 49 (a) of 
the Act. Clause (b) thereof then empowers 
him to make such examination of the 
premises and of any prescribed registers 
records and notices, and take on the spot 
or otherwise evidence of any persons as 
he may deem necessary for carrying out 
the purposes of the Act. In the event of 
any such Inspector having reason to sus 
pect that any employer of an establish 
ment to which the Act applies has com- 
mitted an offence punishable under S. 52 
or 55, he may seize, with the previous 
permission of such authority as may be 
prescribed, such registers, records or other" 
documents of the employer, as he may 
consider necessary, or for pro- 

secution. and then clause (c) thereof says 
that he can exercise such other powers as 
may be necessary for carrying out the 
purposes of .the Act, This section nowhere 
says that he cannot exercise his powers 
under S. 49 in respect of any establish, 
ment which has not been registered under' 
the provisions of the Act. The powers of’ 
the Inspector can be exercised if 'there 
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existed any such establishment which falls 
within the ambit of the provisions of this 
Act and he can ascertain whether the 
other provisions of the Act so applied are 
carried put by the same. In case of any 
action taken against any such employer 
or manager of the establishment, it would 
be no doubt, open to tbe accused to say 
that it was not an establishment falling 
under S. 2 (8) of the Act. But that does 
not mean that the Inspector cannot take 
any such action for the enforcement of 
other provisions against any such esta- 
blishment under the Act. As I said above, 
the registration of an establishment is not 
made a condition precedent before taking 
any action for breach of the provisions of 
the Act. If, theiefore, there is no specific 
provision for enforcing registration 
thereof, it cannot make ndn registrstion 
of the establishment a continuing offence. 
If the Inspecter wants to so enforce by 
following the proviso to that section, he. 
must obtain first the conviction of the 
owner of the establishment, and for that 
he must file the complaint within the 
period provided in S, 61 of the Act. If he 
does not of his own get it registered and 
if for some reason, the Inspector fails to 
take action for non registration thereof 
within certain time prescribed, there is 
nothing to prevent the Inspector to gather 
information and register the establish-- 
ment in his record. But it is clear that on 
that ground it cannot be taken as a con- 
tinuing offence so as to treat this period 
prescribed for filing- the complaint in 
Court as non.existent. If therefore, he 
were to file a complaint after a period of 
thiee monihs from the date of his know- 
ledge of its existence, the Couit is not 
entitled to take cognizance of any such 
offence as the complaint can be said to be 
barred by law undei S. 61 of the Act The 
complaint was. therefore, barred by time 
and liable to be rejected. The finding in 
that respect arrived at by the learned 
Magistrate is not correct. No cognizance 
of the offence can, therefore, be taken by 
the Court and the accused was liable to be 
discharged. 

6. In this view of the mailer, it becomes 
unnecessary to go .into the question 
whether the clearing and forwarding sec- 
tion of the O. N. G. C. at Cambay is an 
Establishment as contemplated under 
S, 2 (8) of the Act. The learned advocates 
appearing for both the sides agree that the 
finding of the Court that it did not amount 
to establishment under S. 2 (8) of the Act 
should not be treated as final and that it 
would be open to a challenge in Court 
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by the accused since we do not go into 
that question. . 

7. In the result, therefore, the order 
passed by, the learned Magistrate stands 
and the complaint is dismissed. 

Complaint dismissed. 
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AIR 1970 ANDHRA PRADESH 293 
(V 57 C 46) 

ANANTANARAYANA AYYAR J ^ 

In re Salem Govindappa Chetty, Peti- 
tioner. 

Criminal Revn. Case No 747 of 1968 
and Criminal Revn Petn No 625 of 
1968, D/- 25-6-1969, from order of S' J. 
Chittoor, D/- 12-12-1968 

(A) Prevention of Food Adulteration 
Act (1954), S, 2 (i) (i) — Words 'prescrib- 
ed in respect thereof’ — Mean colouring 
matter permitted and not prohibited. 

(Para 8) 

(B) Prevention of Food Adulteration 

Act (1954) S. 2 (i) (i) — Word "and” — 
It IS to be interpreted as "or” — When 
"and” is read as "or” in the section it 
gives meaning to it — If not it leads to 
absurditv — AIR 1965 Ker 96, Rel. on; 
AIR 1954 SC 496, Ref.; AIR 1953 SC 278 
and 1964-2 All ER 988, Disting. — (Words 
and Phrases — Word "and” — Illustra- 
tion of its use as "or”). (Para 15) 

(C) Prevention of Food Adulteration 
Act (1954) S. 2 (i) (j) and (I) — Articli? 
containing colouring matter which is 
altogether prohibited — Case falls under 
S. 2 (i) (j) and not under S. 2 (i) (1). 

(Para 16) 

(D) Prevention of Food Adulteration 
Act (1954) S. 16 (1) read with Ss. 7 and 
2 (i) (j) — Sentence — Accused a petty 
shop-keeper aged over 60 years — Using 
coaltar dye as colouring matter — Evi- 
dence as to quantity of colouring matter 
used not on record — Lower Court 
imposing minimum sentence prescribed 
though it also felt that it was hard case 
— Conviction set aside and accused releas- 
ed under S. 4 (1) of Probation of Offen- 
ders Act on his entering into bond for 
Ks. 2000 with two sureties each for like 
sum— (Probation of Offenders Act (1958), 

4)* (Para 18) 

Cases Referred: Chronological Paras 
(1968) Crl R C No 121 of 1968 
(Andh Pra) 17 

(1966) Crl R C No 521 of 1966 
(Andhra Pra) ‘ 17 

(1965) .AIR 1965 Ker 96 (V 52) = 

1965 (1) Cri LJ 445, Food Inspec- 
tor Trichur Municipality v 
Paul 8, 10, 12, 15 

KM/BN/F282/69/RSK/B 
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(1964) 1964-2 All ER 988 = 1965 
AC 430, Posenbaum v. Burgoyane 14 
(1959). AIR 1959 SC 198 (V 46) = 

1959 SCR 1287, Sirai-ul-Haq Khan 
V. S C. Board of Waqf U. P. 10 

(1957)' AIR 1957 SC 699' (V 44) = 

1957 SCJ 607, State of Bombay 
V. R M. D. Chamarbaufiwala 10 

(1954) AIR 1954 SC 496 (V 41) = 

1954 Cri LJ 1333, Tolaram v. 

State of ^Bombay 11, 15 

(1953) AIR 1953 SC 278 (V 40) = 

1953 Cri LJ 1116. Seksaria Cotton 
Mills Ltd. V. State of Bombay 13 

(1953) AIR 1953 Rai 46 (V 40) = • 

ILR (1952) 2 Rai 207, Bishan 
Singh V. State of Raiasthan 10 

(1952) AIR 1952 SC 324 (V 39) = 

1952 Cri LJ 1503, Shamrao v. 

District Magistrate, Thana 10 

(1951) AIR 1951 All 119 (V 38) = 

1951 All LJ 60 (FB), Sukhanandan 
V. Suraibali - 10 

P. Chennakesava Reddi, for Peti- 
tioner, . D. Reddippa Reddi for the 

Public Prosecutor on behalf of the State 
JUDGMENT; In C. C No. 57 of 1968 
on the file of the Judicial First Class 
Magistrate, Madanapalli, the Food Inspec; 
tor (Sanitary Inspector) of Madanapalli 
Municipality filed a complaint against S. 
Govindappa Chetty, alleging that the lat- 
ter exposed for sale Mysorepak and sold 
samples of it to the Food Inspector and 
that on analysis it was found to be 
adulterated because it was found to con- 
tain metanil yellow coaltar-dye and also 
to contain KeSari Dhall flour which was 
prohibited under the Prevention of Food 
Adulteration Act (Act XXXVII of 1954) 
and the Prevention of Food Adulteration 
Rules 1955. After full trial the learned 
Magistrate found that the Mysorepak was 
adulterated and it was containing meta- 
nil coal-tar-dye' and accordingly con- 
victed him under S 16 (1) (a) (i) read 
with Ss. 7 and 2 (i) (i) of the Prevention 
of Food Adulteration Act (hereinafter 
called the Act). He found that the case of 
adulteration was not proved on the basis 
of Kesari Dhall flour. He also ' held that 
the case did not fall under Section 2 (i) 

(1) of the Act, and awarded , a sentence 
of six months’ simple imprisonment and 
a fine of Rs 1000/- and in default to 
suffer simple imprisonment for two 
months. 

2. The accused filed Cri A. No. 95/68 
before the learned Sessions Judge, Chit- 
toor, and the latter agreed with the find- 
ing of the trial Judge that the accused 
had used the prohibited coal-tar-dye, and 
confirmed the conviction and sentence. 
The I accused filed this Revision Petition 

3. There is a concurrent finding of 
the two lower courts- based on con- 
vincing evidence that the accused sold 
Mysorepak to the Food Inspector (P. W, 1) 


on 30-9-67 at 7-00 P. M. and that it con- 
tained metanil yellow coal-tar-dye, as per 
the report of the Public Analyst (Ex. 
P. 4). The correctness of that finding 
of a fact, is not challenged before me by 
the learned advocate for the accused. I 
see no reason to disagree with that con- 
current finding of fact. 

4. The two points urged by the learn- 
ed advocate for .the accused Sri Chen- 
nakesava Reddy, are: 

(1) That no offence of adulteration con- 
templated, in Section 2 (i) (]) of the Act 
has been proved and 

(2) If at all there is, any offence, it is 
only under Section 2 (i) (1) .of the Act, 

(3) that this is a ht l case . for action 
under Section 4 of • the Probation of 
Offenders Act. 

Contention (1): — The relevant portion 
of Section 2 of the Prevention of -Food 
Adulteration Act runs as follows: 

■ "2. In this Act, unless the context 
otherwise requires: 

(i) "Adulterated” — an article of Food 
shall be deemed to be adulterated: 

XX XX XX 

(i) if any colouring matter other than 
that prescribed in respect thereof and in 
amounts not within the prescribed limits 
of variability is present in the article; 

XX XX XX 

(1) if_the quality or purity of the arti-, 
cle falls below the prescribed standard 
or its constituents are present in quanti- 
ties which are in excess of the prescrib- 
ed limits of variability;” 

5. Part VI of the Rules framed under 
the Act bears the heading 'Colouring 
Matter’ and comprises Rules 23 to 31. 
The relevant rules run as follows: 

"23. Unauthorised Addition of colour-, 
ing matter prohibited' — The addition of 
colouring matter to any article of Food 
except as specifically permitted by those 
rules, is prohibited. 

XX XX XX 

26 Natural colouring matters which 
may be used: 

(Except as otherwise provided in the 
rules) the following natural colouring' 
principles whether 'isolated from natural 
colours or produced synthetically may be 
used in or upon any article of food. 

XX XX XX 

27. Addition of inorganic matters and 
pigments prohibited. — Inorganic colour- 
ing matters and pigment shall not be 
added to any article of food. 

28 Coaltar dyes which may be used. — 
No coaltar dyes or a mixture thereof ex- 
cept 'the following shall be used in food: 

. XX XX XX 

Metanil yellow is not one of the 
coaltar dyes mentioned under this rule. 

"29. Use of (Permitted Coaltar dyes oro- 
hibited: 
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Use of permitted coaltar dyes in or 
upon any food other than those -enume- 
rated below is prohibited: 

XX XX XX 

30. Maxmiiim limit of permitted colours: 
The maximum limit of permitted coaltar 
colours or mixture of permitted coaltar 
colours which may be added to any food 
shall - not exceed - (0 2 gramme per kilo- 
gram) of the final food or beverage for 
consumption.” 

As per S 2 (xii) of the Act, "prescribed” 
rheans prescribed by rules made under this 
Act Part VI, of the rules framed there- 
under contains prohibition regarding 
colouring matters, as follows: 

(a) Colouring matter ’ which is not 
specifically permitted by the rules 

(b) Inorganic colouring matters and 

pigment. » J j i-< 

(c) 'Coaltar dyes other than those men- 

tioned in Rule 28„ and which are per- 
mitted only in the- articles of food men- 
tioned in Rule 29 and to the extent men- 
tioned in Rule 30. . . 


6-7. Rules specifically permitting addi- 
tion of colouring matter run as follows 

Natural colouring matters which are 
specified in Rule 26. Coaltar dyes are 
specified in Rule 28 and are restricted to 
the articles of foods mentioned in rule 29 
whose maximum limit is fixed m Rule ou 
and whose purity is fixed by Rule. 31. 

8. In the present case, metanil yellow 
is a coaltar dye. It is not mentioned in 
Rule 28 and therefore it is specifically 
prohibited by Rule 28. As it- is uot speci- 
fically permitted it is also prohibited 
under Rule 23 The word prescribed 
as used in S. 2 of the Act, has not been 
further defined In Chambers’s Dictionary 
the meaning of the word "prescribe has 
been given as follows. "To lay do'^ as 
a rule or direction to give as an order. .. 
To limit, set bounds to”, The hrst part oi 
Section 2 (i) (i) of the Act can be expand- 
ed as follows: 'If any colouring matter other 
than that prescribed in respect of which 
direction has been given or \aid down Py 
the rules made under this Act It will 

be observed that regarding metanil yel- 
low, direction is effectively found m 
Rules 23 and 28, prohibiting its use. as It 
is a coaltar dye other ^an w 

enumerated in Rule 28 Obviously the 
words "prescribed in respect thereof in 
Section 2 (i) (i) mean only colouring 

matter which is permitted and not prohi- 
bited by the rules, lor only then, the 
words can refer to any adulteration It 
is agreed by the learned ja^ocate for 
the accused and the learned Public Pro- 
secutor that the first pait which comes 
before the word "and” refers to dolour- 
ing matter which is permitted by the 
xules For convenience, I shall refer to 
the portion in Rule 2 (i) (i) as part (1) 
and the words coming after "and” as 


part- (2) of Rule 2 fi). (i). Sri .Ghennake- 
sava Reddy, the learned counsel for the 
accused, contends as follows. The offence 
under section 2 (i) (i) of the Act, can be 
committed only if the act concerned, ful- 
fils the requirement of part No. 1 and 
also' fulfils the requirement of Part No. 2 
in section 2 (i) (j) of the Act In the 
present case, the requirement of part 
No. 1 IS fulfilled, but the requirement of 
Part 'No. 2 is not proved to have been 
fulfilled The word "and” has got to be 
given dictionary meaning and read con- 
functively and not disconiunctively so as 
to give the meaning of "or”. The same 
contention was urged before the learned 
Sessions Judge He rejected this conten- 
tion holding that the word "and” has the 
meaning of "or”. The learned Judge 
relied on a decision in Food Inspector, 
Tnchur Municipality v, Paul, AIR 1965 
Ker 96. 

' 9. When Part (1) is. fulfilled and the 
presence' of , colouring matter ^ (metanil 
yellow) IS not permitted at alF and is 
positively prohibited, it means that its 
limit of variability is such that anything 
in excess of Zero, is not within the pres- 
cribed . limit of variability In other 
words, the permitted limit of the colour-' 
ing matter in 'the first part is Zero and 
if the colouring matter is found in _ any 
quantity whatsoever positively it is in 
excess of the prescribed limit of variabi- 
lity, When any matter is completely 
prohibited by Part (1), there can be no 
need for any additional provision in the 
second part in Section 2 (i)' (i) of the Act 
for that same matter. But the second 
part of Section 2 (i) (j) would certainly 
be applicable to cases of items of coloui- 
ing matters which are permitted by the 
rules and for which, rules prescribe 
limits of vai lability in figures (eg.) as in 
Rule 30 and in respect of coaltar dyes 
which are specifically permitted under 
Rule 28 

10. The learned Public Prosecutor 
contends that the word "and” in Sec- 
tion 2 (i) ,(i) of the Act has to be read 
as "or” as literal interpretation of the 
word "and” as conjunctive would lead 
to ’ an absurdity viz., that a totally prohi- 
bited colouring matter may be used than 
the prescribed limits. This contention of 
the learned Public Prosecutor is support- 
ed by the decision in AIR 1965 Ker 9G 
In that case, some Jam Roll was found 
to contain a non-permitted coal-tar-dye, 
Rhodamine 'B’, which is not one of the 
dyes specifically mentioned in Rule 28 
The learned Judge extracted portions 
from the following decisions Shamrao 
V. District Magistrate Thana AIR 1952 
SC 324. Siraj-ul-Haq Khan v S. C. Board 
of Waqf, U. P.. AIR 1959 SC 198. State 
of Bombay v. R M. D Chamarbaugwala, 
AIR 1957 SC 699, Eishan Singh y. State 
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of Raiasthan, AIR 1953 Rai 46 and Sukha- 
nandan v. Suraibali, AIR 1951 All 119 
(FB). The following is the extract made 
by the learned Judge from the decision 
in AIR 1952 SC 324, while interpreting 
Section 3 of the Public Safety Measures 
Act. 

'Tt is the duty of courts to give effect 
to the meaning of an Act when the mean- 
ing can be fairly gathered from the words 
used, that is to say, if one construction 
will lead to an absurdity while another 
will give effect to what common sense 
will show was obviously intended, the 
construction which would defeat the ends 
of the Act must be rejected even if the 
same words used in the same section, ar(d 
even the same sentence, have to be con- 
strued differently. Indeed, the law goes 
so far as to require the Courts some- 
times even to ^ modify the grammatical 
and ordinary sense of the words if by 
doing so absurdity and inconsistency can 
be avoided.” 

Anna Chandy, J., has given various in- 
stances of reported decisions where the 
word "and” had to be interpreted as 
"or” 

11. Shri Chennakesava Reddy relies 
upon a decision in Tolaram v. State of 
Bombay. AIR 1954 SC 496 In that case 
Section 18 (1) of the Bombay Rents, 
Hotel and Lodging House Rates (Control) 
Act. came up for interpretation The 
Supreme Court observed as follows: 

_''It may be here observed that the pro- 
visions of section 18 (1) are penal in 
nature and it is a well-settled rule of 
construction of penal statutes that if two 
possible and reasonable construction's 'can 
be put upon a penal provision, the court 
must lean towards that construction which 
exempts the subject from penalty rather 
than the one which imposes penalty. It 
is not competent to the Court to stretch 
the meaning of an expression used by 
the Legislature in order to carry out the 
intention of the Legislature ” 

12. This principle would be applicable 
tb the present case if there are two possi- 
ble and reasonable constructions which 
can be put upon the provision of S 2 (i) 
(l) of the Act The principle would not 
apply in the present case, if the word 
"and” were read as conjunctive There is 
■not even one possible reasonable construc- 
tion, and there is only absurdity as. point- 
ed out by the learned Judge in AIR 1965 
Ker 96 

13. Another, decision relied upon by 
Sri Chennakesava Reddy, is Seksaria 
Cotton Mills Ltd. v. State of Bombay, 
AIR 1953 SC 278. Therein it was held 
as follows" 

"In a penal statute of this kind, it is 
■our duty, to interpret words of ambiguous 
meaning in a broad and liberal sense so 
that they will not become traps ■ for 
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honest unlearned (m the law) and unwary 
men ” 

In this particular, case if the word "and” 
is read as "or” there is no reasonable 
interpretation, whereas on the other 
hand, if the word is read as "or”, the 
provision has meaning Therefore this is 
not a case of interpreting words of ambi- 
guous meaning such as existed in the 
aforesaid decision. 

14, In Rosenbaum v Burgoyane, (1964) 
2 All E. R 988 at p 991 it has been stat- 
ed as follows: 

"It has been well settled by authority 
that the terms of a statute imposing 
penalties must be construed strictly and 
if the meaning of the words used is 
-doubtful the doubt should be resolved in 
favour of the subject.” 

Sri Chennakesava Reddy relies on this 
decision also In that case, two possible 
interpretations were put forward and the 
learned Judges treated one interpretation 
as‘ correct by construing the terms of the 
statute strictly In that case by strict- 
ly construing those terms, an intelligible 
interpretation resulted. In' the present 
case, if the word "and”, as it stands is 
strictly read with its dictionary meaning, 
there is absurdity, whereas on the other 
hand, if it is read as "or” there is mean- 
ing. 

15. Sri Chennakesava Reddy has drawn 
piy attention to some observations at 
pages 418 and 419 of the Principles of 
Statutory Interpretation by Sri G. P. 
Singh (1966 Edition) to the effect that 
the penal statute has to be strictly con- 
strued The passage contains an extract 
from the decision reported in AIR 1954 
SC 496 which I have already referred to 
above The observations ' in that decision 
as well as in the passages of the book 
referred to by Sri Chennakesava Reddy 
apply to the case where two possible and 
reasonable constructions can be put upon 
the penal provision on the wording as it 
stands They do not apply to the pre- 
sent case where no reasopable construc- 
tion' can be put upon the provision under 
S 2 Unless the word "and” is interpreted 
as "or”. At page 213 of the same book this 
matter is dealt with under the heading 
Conjunctive and disjunctive words "or” 
and "and”. At page 214 it is stated as 
follows: 

. But if the literal reading of the 
words produces unintelligible or absurd 
result Vand” may be read for "or” and 
"or” for "and” even though the result of 
so modifying the" words is less favourable 
to the subiect provided that the intention 
of 'the Legislature is otherwise quite 
clear”. 

This principle has been adopted by the 
learned Judge in the decision reported -in 
AIR 1965 Ker 96 I respectfully follow 
-the decision of .the learned Judge in that 
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case and hold that the '‘word "and” is 
,to be interpreted as "or". In the result, 
I agree with the finding of the learned 
Sessions Judge that the action of the 
accused amounts to an offence under Sec 
tion 2 (i) (i) of the Prevention of Food 
Adulteration Act Contention (1) is not 
tenable 

16. Contention (2), — Sri Chennakesava 
Reddy contends that the facts of the. case 
fall under section 2 (i) (1) and not under 
Section 2 (i) (i) of the Act This is a 
case where a prohibited colouring matter 
h^ been used The presence of colour- 
ing matter in the article of food is speci- 
fically covered by Section 2 (i) ti) of the 
Act As the article Mysorepak ^ contains 
colouring matter which was prohibited 
altogether, it cannot be said that it was 
a case where quality' or purity of the 
article falls below the prescribed stan 
dard. I find that Section 2 fi) fi) is 
more appropriate provision and that ' the _ 
accused was rightly convicted by the 
lower Court of an offence under S 16 (1) 
.jead with Sections 7 and 2 fi) (i) of the 
Act J reiecti contention (2) 

. 17. Contention (3) The sentence 
awarded by the lower Court is the mini- 
mum prescribed under the Act The 
learned Sessions Judge states in the .iudg- 
ment as follows 

"It IS. stated that the accused is an old 
man and the sentence of imprisonment 
will be very*, heavy and even the sentence 
of fine would be heavy, considering his 
(status, but unfortunately the section 
clearly provides for a minimum sentence 
of imprisonment and fine I feel that 
'there is no discretion left to the Court 
to show any lenience on any one of the 
grounds advanced m this case that is, his 
poverty' and old age I therefore confirm 
the conviction and sentence passed by the 
lower Court and the appeal is dismiss- 
ed 

The learned Sessions Judge felt that it 
was a hard _ case but also felt helpless to 
deal with 'the case in the manner other 
than confirming the sentence imposed 
against him Sri Chenna Kesava Reddy 
points out .that in addition the accused 
being' an old man, 'he is a petty shop- 
keeper aged over 60 years and that the 
offence consists of using one coaltar dye 
He points out that though Coaltar Dyes 
themselves are not prohibited Rule 28 
‘allows some specified coaltar"' dyes to 
' be used He -contends that this is a 
Ifit case for action under Section 4 (1) of 
the Probation of Offenders Act. He also 
points out that there is no evidence as to 
the quantity of the colouring matter 'that 
was found in the aiticle of food He 
relies oh the decisions of this High Court 
in Cil R C No 121 of 1968 and Crl, R 
C. 521 1 of 1966 (Andh Pra) by Mirza J 
in which action under Section 4 of the 


Probation of Offenders Act, wafe taken m 
cases where mmimum sentence of impri- 
sonment of SIX months under Rule 125 
(p) of the Defence of India Rules was 
prescribed - 

18. In view of the special circumstances 
of the case which are referred to above, 
I consider that this is a fit case for action 
under Section 4 (1) of the Probation of 
Offenders Act Accordingly, I set aside 
the conv'iction and sentence already pass- 
ed agamst the accused and instead 
of awarding any sentence , straightway, 
direct the accused to be released under 
section 4, (1) of the Probation of Offen- 
ders Act on his entering into a bond for 
Rs 2,000/- with two sureties each for a 
like sum to the satisfaction of the Judi- 
cial First Class Magistrate, Madanapalle, 
to appear and receive sentence .when 
called upon during a period of one year 
and in the meantime to keep the peace 
and be of good behaviour. If fine is paid, 
it will be refunded 

Order accordingly 
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(AT NAGPUR) 

FULL BENCH 

S. P. KOTVAL, C J, B N. DESHMUKH 
AND D B PADHEY, JJ. s 
Dhirajlal Valji Kotak, Applicant v. Ram- 
chandra Janglaji Gujar and another, Respon- 
dents. f ' 

Criminal Revn. Appln No. 253 of 1968, 
D/- 26-2-1969. 

(A) Prevention of Food Adulteration Rules 
(1955), Buie 44-A — Ban on ‘sale' of Kesari 
Dal — Ban is total — Word ‘Sale’ is not 
Umited to sale of any article ■ of food for 
human consumption only — Intention or 
mens rea is not an ingredient for contraven- 
tion of the Rule — Cri. A. No: 1373 of 
1906, D/- 15-0-1908 (Bom), Overruled, AIR 
1968 Cal 342, Dissented from, AIR 1966 SC 
128 & AIR 1965 Bom 17 & AIR 1905 Ker 
-123 (FB) & AIR 1965 Andh Pra 118 & AIR 

1965 Mad 98 &: AIR 1964 Pat 565 & AIR 

1966 All 64, Rcl. on; AIR 1965 All 231, 

Distinguished. (Para 46) 

(B) Prevention of Food Adulteration Act 

(1954), Section 2 (13) — ‘Sale’ — Definition 
is not confined to s.ale of article of food for 
human consumption only — It extends to 
sale of any article of food regardless of the 
use to which it is put, (Para 46) 
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Devilal Jam 
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Bmiraj 29, 30 
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K H Deshpande and V G Palshikar, for 
Petitioner; J N. Chandurkar and G. G. 
Modak, for Respondent, S M. Hajarnavis, 
Addl. Govt. Pleader, for State 

KOTVAL, C. J.: — Two questions have 
been referred for our decision as follows- 

(1) Wliether the definition of ‘sale’ con- 
tained in Section 2 (xiii) of the Prevention 
of Food Adulteration Act, 1954, is confined 
to the sale of articles of food for human 
consumption or human use alone or extends 
to the sale of an article of food,.iegardIess 
of the purpose for which it is solq,'? ' 

(2) VTiether tlie word sale’ used in 
Rule 44-A of the Prevention of Food Adul- 
teration Rules, 1955, is used in its general 
sense or m the restncted sense, meaning the 
sale of Kesan dal for human consumption 
only ? 

2. After arguments had proceeded in 
the reference before us, we felt that in order 
to bring out the particular points which have 


been urged on behalf of the applicant ac- 
'cused and the State, it would be necessary 
to modify the first question, and with the 
consent of counsel for both the parties, we 
have modified it as follows: 

(1) VTiether the definition of ‘sale’ contain- 
ed m Section 2 (xiii) of the Prevention of 
‘ Food Adulteration Act, 1954, is confined to 
the sale of articles of food for human con- 
sumption alone or ex'tends to the sale of an 
aiticle of food regardless of the use to which 
!•: IS put ? 

We have referred to the “use” because that 
IS the word used in the definition of sale 
in Sechon 2 (xiii) and not purpose, though, 
as we shall presentl)’’ show, that makes no 
substantial difference. 

3. The circumstances under which llie 
reference aiose may be briefly stated. — On 
13-10-1966, a Food Inspector of the Muni- 
cipal Council, Akot, visited the shop of the 
applicant-accused Dhirajlal Valji Kotak. The 
accused carries on business in partnership in 
the name of ^^alJi Madhavj'i Kotak Kirana 
Shop The Food Inspector asked for a 
sample of Kesan dal or Lalch dal, purchased 
750 grams of it and took action in terms of 
Section 11 of the Prevention of Food Adul- 
teration Act, 1954 (heieinafter referred to as 
the Act) He divided the sample into three 
parts and packed each part as prescribed. 
When one of the packets was sent for. ana- 
b'sis, it was found that the arhcle purchased 
by the Food Inspector was of standard qua- 
lity but that the salb of that article, namely, 
Kesan dal, was prohibited under the Act. 
The prosecution 'alleged that its possession 
and sale is prohibited by Rule 44-A of the 
Prevention of Food Adulteration Rules, 1955 
(hereinafter referred to as the Rules) The 
accused therefore came to be prosecuted 
under Section 7 (v) read with Section 16 
(1) (a) (ii) of the Act. 

4. These facts are not in dispute The 
sale has been admitted by the accused, as 
also the analyst’s report dated 21-11-1966. 
The repoit in terms stales that the dal as 
such was of standard quality, but the sale 
of that dal is prohibited under the Act. 

5. Now, the defence of the accused was 

a simple defence He admitted that he had 
sold the Kesan dal but it was his case that 
he had neither possessed the dal nor sold it 
for the purpose of human consumption On 
the contrary, he made it clear to the Food 
Inspector • at the time when the sample was 
seized that he had kept the dal and sold it 
only for the purpose of being used as cattle 
fodder In fact,' 'in granting the receipt to 
the Food Inspector for the sample quantity 
purchased fiom him, the accused endorsed 
upon the receipt itself the fact that he had 
sold the sample as cattle fodder This is 
clear from the endorsement upon the receipt 
Ex 8. , - ■ 

6. Both the Magistrate and the Addi- 
tional^ Sessions. Judge,' have negatived tWe ac- 
cused’s defence. - They have held that it may 
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be that the accused disclosed his intention 
ai the time when he sold the sample, that he 
V was selling it not as an itenii of food for 
' human consumption but only for the pur- 
pose of being used as cattle foddei, but the 
■rule under which the. sale of Kesan ddl is 
prohibited clearly lays down a total piohibi- 
tion nrespective of what was the intention 
of' tlie accused in storing or selling it. 
TheicEoie, his defence could not prevail. It 
IS this finding which has given rise -to the 
refeience befoie us. .When the matter came 
before om Brotlier Deshmukh in revision he 
felt, upon a consideration of the authoiities 
on the question, that iheie has been con- 
flicting views expiessed not only between 
diffeient High Couils but also in this High 
Court, and therefoie referred the matter for 
decision to a Full Bench. The question is a 
-pure question of law and depends on the 
interpretation of Rule 44-A and other provi- 
:sons of the Act. 

7. Before we state the lespective conten- 
. tions of the parties, it is necessary to refer 
to some of these provisions The Act, as its 
preamble indicates, was passed in order to 
make piovision for the prevention of adul- 
teration of food Section 2 (i) of the Act de- 
- fines “adulterated’'. Section 2 (v) defines 
“food” and this definition is of some import- 
ance on the question refen ed: 

“(v) 'food’ means any article used as food 
or "drink ‘for human consumption’ other than 
drugs and water and includes — 

(a) any article which ordinarily enteis 
into, or is used in the composition oi prepa- 
ration of human food, and 
' (h) any flavouring 'matter or condiments.” 
(the uiideihngmg (here in ‘ ’) is ours) • 
Section '2 (ix) defines “misbianded” which 
occuis in seveial sections but is not germane 
foi our pulpose. Then we come to the im- 
poitant definition in Section 2 (xiii) of “sale”: 

' ’ “sale with its giammatical vanahons and 
cognate expressions, means tlie sale of any 
article of food, whether foi cash or on credit 
' or ' by way of exchange and whether by 
wholesale or retail ‘for human consumption 
or use’ or for analysis, and includes an agree- 
ment foi sale, an offer for sale, the exposing 
for sale or having m possession for sale of 
any such aiticle, and includes also an at- 
tempt to sell any such article,” (the underlin- 
ing (here in ‘ ’) is ours) 

Section 2 (xiv) and (xw) define the word 
“sample” and the words “unwholesome” and 
“noxious” which occur in several sections. 
These definitions have to be read in the 
light of the opening clause of Section 2 
“ unless the context otherwise re- 

quires”. 

S. Next we turn to the section which 
creates the oficnco wiUi which the accused 
x\as charged in the present case and the 
section which punishes tliat offence. They 
aio Sections 7 and 16: 

•>7. ‘No person shall’ himself or by any 
■person on his behalf- ‘manufacture for sale, 


or store’ sell or distribute — 

(i) any : adulterated food. 

(ii) any misbranded food;^ 

(ill) any ai tide -of food foi the sale of 
which a licence is prescribed, except m ac- 
cordance with the conditions of 'the licence; 

(iv) any article of food the sale of which 
is foi the time being prohibited by the Food 
(Health) Authority in the interest of public 
health, *■ or- 

(v) ‘any aiticle of food in contravention of 
any other provision of this Act or of any 
rule made thereunder.’ 

Section 16, so far as is relevant, is as fol- 
lows: 

“16, (1) If 'any person — 

(a) Whether by himself oi by any other 
person on his behalf imports into India or 
manufactures for sale or \tores, sells or dis- 
tributes any arhcle or food' — 

(i) which IS adulterated oi misbranded or 
the sale of which is prohibited by the Food 
(Health) autliorify in tfie interest of public 
health; 

(ii) other than an article of food referred 
to in sub-clause (i), in contiavention of any 
of the piovisions of this Act oi of any rule 
made theieunder, or 

Or e o 

(again the underlining (heie in ‘ ’) is ours) 

It IS under sub-clause (ii) of Section 16 (1) 
(a) read with Section 7 (v) that the accused 
lias been convicted. Both these sections it 
will be noticed, refer generally to “food” or 
“any article of food” but do not lefer to any 
particular class of food or article of food. 
Kesan dal is howevei expiessly provided for 
in Rule 44-A which is made only with lefer- 
ence to Kesan dal. Buie 44-A was inserted 
compaiatively lecently by the Union Health 
Ministry’s notification No. F I4-41/59-PH. 
Pt I. dated 2nd ^Februaiy, 1961. It pro- 
vides. , 

“44-A. No peison in any State shall, with 
effect from such date as the Stale Govern- 
ment concerned may by notification in the 
Official Gazette specify m this behalf, sell or 
offer or expose for sale, or have in Ins pos- 
session for the purpose of sale, under any 
description oi for use as an ingredient in tlie 
pieparation of any article of food intended 
for sale — 

(a) Kesaii gram (Lathynis Salivus) and its 
products, 

(b) Kesan dal (Lathyrus Salivus) and its 
products 

(c) Kesan dal flour (Lathyrus S.ilivus) and 
its products, 

(d) a mixture of Kesan gram (Lalliyriis 
Sativus) and Bengal-gram (Cicer Aiicliiumi) 
or an)' other gram, 

(e) a mixture of Kesari dal (Lalli)’riis ' 
Sativus) and Bengal gram dal (Cicer Aricli- 
num) or any other dal, 

(0 a mixliiie of Kesari dal (Lalliyrus Sati- 
vus) flour and Bengal gram (Cicer Anclinuni) 
flour or any other flour. 
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Explanation — The equivalents of Kesari 
gram in some of the Indian languages are as 
follows: 

Hindi — Kesari or Kliisari 

Sansknt ■ — Triputi 

Bengali, Malyalam, Tamil and Orij^a ■ — 
Khesari 

Telgu — Lamka 

Gujarati and Marathi — Lakh 
Rule 44-A was brought into foice in tile 
Slate of Maharashtia by the Stale Govern- 
ment notification No. PFA 1060/D dated 15th 
November, 1961, published in the Gazette 
dated 23id November, 1961. The notifica- 
tion brings the nile into force from tlie 20th 
day of November, 1961. 

9. Now, the principal contention on be- 
half of the accused has been that looking to 
any of the provisions to which we have re- 
feired above, the prohibition to manufacture 
for sale, stoie, sell or distribute contained in 
Section 7 read with Section 16 (1) (a) (ii), as 
also in Rule 44-A, is only in respect of an 
aiticle of food meant for human consump- 
tion or use, and nothing more. Therefoie, 
if a person either expressly so declaring it 
or proving by other evidence, sells the prohi- 
bited aiticle — in this case Kesan dal — for a 
purpose other than human consumption or 
use, he would not come within the mischief 
of the Act and the Act does not intend to 
prevent such -sales The other contention is 
that this is a penal law and would be gov- 
erned by the normal principle that the Couit 
should always have recourse to the mens rea 
or intenfaon of the accused before convicting 
him of an offence and that having regard to 
the provisions to which we have referied, 
there was no intention on the part of the 
accused to sell this dal to an 3 mne including 
the Food Inspector for human consumption 
oi use, and therefore the accused cannot be 
convicted It was urged that though R 44-A 
expressly refers to Kesari dal and prohibits 
its sale or exposure for sale or even the pos- 
session for the purpose of sale still Rule 44-A 
must be read in the light of the piovisions of 
the parent Act undei which it is framed, 
and therefore, it must be held that it was 
not intended by Rule 44-A to prohibit the 


sale of Kesari dal for purposes pthe£ than 
human consumption or use. 

■ 10. The argument is sought to be deve- 
loped principally upon the definition of the 
woid “sale” in Section 2 (xiii). Section 7 (v) 
piohibits the sale of any article of food m 
contiavention. of anj' rule made under the 
Act. Therefore, Section 7 itself has regard 
to the definition of “sale” in Section 2 (xiii) 
and the definition of “food” in Section 2 (v). 
Both these definitions, it was contended refer 
only to “human consumption”. Similarl 3 ^ it 
is contended that Section 16 (1) (a) (ii) in 
prescribing the penalty refers to the sale of 
an article other than an adulterated or mis- 
branded article or the -sale of which is pro- 
hibited by the Food (Health) authority in 
the interest of public health, in contraven- 
tion of any of the provisions of this Act or 
.of any rule made theieunder. Here again, 
theiefore, the section has regard to the defi- 
nition of “sale” and to the definition of 
“food”, by the use of the words “article of 
food”. Rule 44-A similaily uses the woids 
“sell or offei or expose for sale, or have ,in 
his possession for the purpose of sale". 
Therefoie, one must turn to tlie definition of 
“sale” in order to constiue these provisions 
of the law and sale means sale for human 
consumption only. Now, we have already 
quoted the definition of sale and an analysis 
of that definition shows that it is in two 
parts, each part respectively preceded by the 
words “means” and “includes”. The former 
is truly a definition and the second is only 
an artificial definition by way of inclusion. 
We are really not concerned with the second 
part i.e , the inclusive definition though it has 
a healing upon the interpretation of the first 
part The real definition preceded by the 
word “means” refeis to “sale’. Wliat is be- 
ing defined, therefore, is not the sale oF any 
article of food but “sale” by itself. In defin- 
ing “sale” the draftsman has used three dif- 
ferent concepts which may, for tlie purposes 
of clarifying what we wish to state, be des- 
cribed as “the subject of the sale”, “the 
manner of the sale” and “the purpose of the 
sale” or “the use of the article” and these 
are indicated in the definition by the words 
which we quote against each head: 


1. The subject of the sale. “any article of food”, 

2. The manner of the sale; (a) “whether for cash or on credit”, or ' 

(b) “by way of exchange’ 

S. The purpose of the sale, or use (a) “whether by wholesale or retail”, 

of the sale: (b) “for human consumption” or 

(c) “use”, or 

(d) “for analysis” 


11. The definition is no doubt a tauto- 
logous definition in so far as it defines “sale” 
to mean “the sale of any article of food . ”. 
But when we come to consider the several 
ingredients which we have analysed above, it 
would be found that the draftsman intended 
to exhaust every categoiy of sale and to in- 
clude in it every ingredient normally re- 
quired m a sale. Thus, in the first category. 


namely, the subject of the sale, he has used 
the words “any article of food” without e.x- 
ception. Therefore, the definition includes 
any and every article of food We shall 
presently refer to the definition of food ' In 
prescribing the manner of ‘ sale, the drafts- 
man has also enumerated every mode in 
which a sale is possible by refening the three 
categones (i) whether for cash,^or (ii) on ere- 
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use or the article, the draftsman has used 
four e^£presslons (i) by, wholesale or letail 
^ fo dealer dealing in any 

article for food, (ii) for human consumption 
that IS to say, to a consumer, (iiil for other 
uses (we will presently advert to' this cate- 
gory), and lastly (iv) foi analysis. 

12. The last category, namely, the sale 
of any 'article of food for analysis takes us 
to the piovisions of Sections 10 and 11 of 

j*'’ ^6 (1) (a) gives power to 

a hood Inspector appointed undei the Act 
to take samples of any article of food from 
( 1 ) any person selling such article, (ii) any 
person who is in the course of conveying, 
delivering or preparing to deliver such arti- 
cle to a purchasei or consignee, and (iii) a 
consignee after delivery of any such aiticle 
to him He is also given the power to send 
such a sample for analysis to a public ana- 
lyst and other powers Section 11 prescribes 
the procedure, to be followed by the Food 
, Inspector in taking samples The reference 
therefore in the definition in Section 2 (iciu) 
to the sale of any article of food "for analy- 
sis” has reference to these provisions of the 
law 

13. With this analysis we proceed to 
e.\amine the contention of the applicant-ac- 
cused. It IS urged that the words “for human 
consumption” are pai amount in the definition 
and so to say, cieate a condition precedent 
to the existence or establishment of sale So 
lead, counsel urged, the definition says that 
“sale” means the sale of any aiticle of food 
for human consumption, and since “for 
human consumption” ,is a qualification or a 
condition precedent to theie being a sale, it 
.rhust necessaiily follow that wherever the 
word "sale” is used m the substantive provi- 
sions, it means only the sale foi human con- 
sumption 

I 14. We have shown above that the 
words ‘for human consumption oi use” are 
only hvo categones of tlie purpose of a sale, 
the othei two being the sale to a wholesale 
dealer or a letail dealer, and the sale for the 
purposes of analysis So viewed, the words 
“for human consumpbon” do not assume 
the importance which counsel endows them 
with, nor do we think that 'the words “for 


human consumption” govein the words “any food ‘hi.r''u-.ih nVl, 

article .of) food” but govern the words “the .,ri.oL ' F r modes of dealing wifli 

sale of nnv nf ''article of food, Sucll aS for insf.inee 


_ ' WJ. aiiU. Xi. 

or the Act is also a sale within the mean- 
ing of the definition. 

16. In Mangaldas v Maharashtra Stale 
AIR 1966 SG 128, an appeal from this 
Court, j it was aigued before .the Supreme 
Court' that a sale for sample is not a sale 
. which partakes of the usual nature o'f sale, 
namely, that it is a contiact voluntarily en- 
, tered, into, and that theiefoie it cannot be 
held to be a sale within the meaning of 
the Act The Supieme Court lefeired to 
several Madias -decisions under the Madras 
Prevention of Food Adulteration Act where 
fl was held that transactions by which a 
sample of aiticle of food was obtained by 
a Sanitary Inspectoi from tlie vendor amount- 
ed' to a sale even though die vendor xvas 
bound ■ to give the sample tender of the 
price thereof and tlien proceeded to repel 
the contention by obseivmg 

"But Ml Anthony contends that a con- 
tiact. must be consensual and that this im- 
plies that both the paities to it must act 
voluntarily No doubt a contract ' comes 
into existence by the acceptance of a propo- 
sal made by one person to anotliei by that 
other person That other .person is not 
boundi to accept the pioposal but it may 
not necessarily follow that wheie that other 
person had no choice but to accept the pio- 
posal the tiansaction would never amount, to 
a contiact. Apait fiom this we need not, 
however, consider this argument because 
thioughout the case was argued on the foot- 
ing that the .transaction was a ‘sale’ That 
was evidently because heie we have a spe- 
cial definition of ‘sale’ in Section 2 (\in) of 
the Act "which specifically includes within 
its ambit a sale for anal)'sis ” 

Thus, the definition itself calls that a sale 
which may not in normal circumstances 
always amount to a sale, namely, sale for 
analysis Now a sale for analvsis.'it is clear 
IS never a sale of that article of food for 
luiman consumption Theiefore, it shows 
that the entire definibon is not concerned 
with only the sale of an article of food foi 
human consumption 

the Pievcn- 

lion or Food^ Adnltcintion Act docs not 
merely deal with the sale of an article of 


sale of any article of food ” -Jt must he i “‘‘'tance, 

borne m mind that what is being defined ’'i t, namely, the 

is "sale”. and not “anv article of food” manufacture for sale or stoiage or distnbu- 

15. The definition itself moreover' gives case of manufacf?,"r. 

... ^ "'tt exclusively sale ocenm but it would be impossible to 

hold that the refcience to “manufactiiro for 


confined to the sale of articles of food for 
human consumption and that sales for other 
purposes would also come within the ambit 
For instance, definition 
also includes a sale for analysis where a 
Food Inspector takes a sample under his 


, .i^’> 1 r iiiuiiuiaciuro lor 

yle has reference only to manufacture of 
an article for human consumption That 
would make the provisions ol the Act practi- 
cally nugatory, and impossible to implement 
lor no one except the manufacturer would 
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know what he is actually manufacturing the 
article for. If “manufacture for sale” means 
manufacture of- any article of food for human 
consumption, then it would be impossible to 
implement the Act, the manufacturer could 
always say that he had manufactured the 
article for some purpose other than human 
consumption 

18. Some support for the contention on 
behalf of the accused was sought to be de- 
rived from the definition of food in S. 2 (v). 
No doubt that definition enters into any con- 
jStruction of the word “sale’ because sale is 

defined with reference to any article of 
food. Therefore, it is necessary to see the 
-definition of food.' The contention is ^that 
this definition also uses the words any 
article used as food or drink for human 
consumption”. Therefore, it is urged that 
the emphasis is firstly on the user, and 
secondly on the user for human consump- 
tion, and since it is an ingredient of the 
definition of “sale”, it is an additional rea- 
son for' holding that the word “sale” is only 
confined to sale of any article of food for 
human consumption, 

19. In our opinion, upon the correct ana- 
lysis of the definition of “sale” in Sec- 
tion' 2 (xiii) which we have already made 

' above nothing turns upon the definition of 
“food” in Section 2 (v) We have already 
shown that the words “for human consump- 
tion” in the context in which they are used 
in the definition of “sale” are used to des- 
cribe only one of four purposes for which 
a sale may take place, the fust category' 
being to a dealer by wholsale or retail, the 
second being to a consumer (by the use of 
the words for human consumption); the thiid 
being for other use, and the fouith being 
for analysis It is in this context that the 
vvords “for human consumption” have to be 
read The effect of these two definitions 
read together would therefore be as follows' 
The Court must see first of all whether it is 
established that there was a sale of any 
article of food In detei mining that the 
Court has to be satisfied that it is an article 
used as food or drink for human consump- 
tion But once the sale of any article of 
food is established the purpose for which 
il is sold, need not necessanly be only for 
human consumption or use It may be any 
one or -more of the purposes mentioned in 
the definition of sale viz to a dealer or for 
use other than human consumption or for 
analysis. Thus, even taking into account 
the definition of “food” in Sechon 2 (v), we 
do not think that we can accept the conten- 
tion that the definition of sale is limited to 
sale of an article of food only for human 
consumption , _ 

20. Then we turn to examine whether 
Rule 44-A makes any diffeience Rule 44-A 
no doubt uses the words “sell or offer or 
expose for sale, or have in his possession 
. for the purpose of sale”. In each ,of these 
expressions the definition of “sale” would no 


doubt enter, but we have already shown 
that that definition does not impl^ that it 
has reference to the sale of any article of 
food only for human consumption.,, It was 
pointed out on 'behalf of the applicant that 
Rule 44-A does not impose an absolute ^r 
on all dealings with Kesari dal, but having 
regard to the words thereof and reading it 
in the light of the provisions of the open- 
ing part of Section 7, the following modes 
of dealing with Kesari dal are not prohibit- 
ed by Rule '44-A; 

(i) manufacture for sale, 

(h) storage, 

(in) distnbution without consideration, 
i e. free distribution of Kesari dal. If it is 
for consideration, of course it will amount 
to sale, and ^ . 

(iv) personal consumption of the person 
who lias grown it. ' 

It was therefore urged that the ban on the 
dealing with Kesari dal is not a total ban 
especially when in each one of these modes 
of dealing described in Rule 44-A only a 
refeience to the definition of “sale” has been 
made. 

We do not think that simply because 
some modes of dealing with Kesari dal’ may 
be peimissible under the Rules, we can give 
,the evpiession “sell or offei or e.\pose for 
sale or have in his possession for the pur- 
pose of sale” any different meaning or con- 
notation than that which we are bound to 
give under the definition of “sale” in Sec- 
tion 2 (.xni). When an Act defines a word, 
and that word is used in a rule framed under 
powers conferred by that Act, then ihat 
word just carries the same meaning which 
is assigned to it in the definition — unless 
the subject or context necessanly implies 
otherwise. There is nothing in the subject 
or context of Rule 44-A to suggest that any 
different meaning was intended, even assum- 
ing that Rule 44-A leaves some modes of 
dealing* with Kesari dal to a person. 

21. Lastly, some emphasis was put by 
the counsel on the preposition “for” preced- 
ing the words “human consumption” in the 
definition of “sale” The counsel contrasted 
it with the prepositions used in other clauses, 
for instance “whether by wholesale or re- 
tail” in contrast to “for human consump- 
tion” We do not think that anything turns 
upon this distinction because the preposition 
“for”, though it no doubt indicates “for the 
purpose of”, is not used in contiadistinc- 
tion with the preposition “by” in the earlier 
clause but because the requirements' lof sim- 
ple grammar necessitate the use of that pre- 
position In, the earlier clause vi7 “whe- 
ther for cash or on credit or by way of 
exchange”, similarly three different preposi- 
tions are used “for”, “on” and "by”, also 
because simple grammai requires it. No 
greater meaning therefore can be attached 
to the different prepositions used preceding 
the different clauses. 

22. Another contention was founded 
upon .the use of the word “use” after the 
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words “for human consumption or”. ' The 
counsel > 'sought to deiive the- meaning of 
the word “use” in the expression “for 'human 
consumption oi use” by saying that it is one 
composite expiession and “use” is also human 
use. He further pointed to -the comma 
after the woid “use” to suggest that the 
.expiession “for human consumption or use” 
is one composite expression because it has 
a comma preceding and a comma succeed- 
ing. Thus construed, counsel argues that 
even though “use” is separately mentioned, 
it IS ejusdem generis with “human consump- 
tion” and therefore the word “use” must 
necessarily be limited to use for human be- 
ings. 

23. We are quite unable to accept this 
contention for, if '’the word “use” were in- 
tended to imply use of human beings, then 
\ye cannot undeistand why tlie pieceding 
hrase “for human consumption” should have 
een used at all because consumption is also 
use and it would merely amount to tauto- 
logy to say human consumption or use. It 
is clear to us that “human consumption” 
,and “use” are two distinct and separate 
categories and the word human does not 
contiol the word “use”. On the other hand, 
what was intended to be implied was the 
sale of any article for human consumption 
or the sale of any article for any use what- 
soever, including use by human beings for 
any purpose whatevei. In the context of 
pievention of food adulteratjon, use can of 
course only be by human beings, but it does 
not necessanly follow that tlie use must be 
limited to use for consumption of human 
beings In our opinion; the word “use” im- 
plies any use to which an aiticle of food 
can be put to. 

,24. In the light of what we have said, 
it IS clear that in the case of a '-prosecution 
under Section 7 read with Section 16, what 
the prosecution has first to establish is that 
the' article dealt With is an article of food 
-Once that is established, the next question 
to ask is whether a sale has taken place or 
,the pel son has dealt with the article in any 
one or more of the prohibited modes men- 
tioned in Section 7. The Act is not con- 
fined only to the sale, storage or distribution 
of food to be used only for human con- 
, sumption. 

25. We next turn to the other part of 
the same argument, nameRx that having 
legard to the definitions and the provisions 
-of Sections 7 and 16, the Court must take 
into account tlie intention or the mens rea 
of the accused. So far as the Act itself is 
concerned, particularly the definition of 
“sale” or the definition of “food”, we can- 
not SCO where there is any scope for read- 
ing inlO' that definition the requirement that 
the intention of the .accused in selling an 
article of food has to bo taken into account. 
“S.ilo” means the s.alc of anv article of food 
ill the several ways prescribed and for the 
scscral purposes mentioned. The Act does 


not define “sale” with reference to the State 
ol mind of' the person selling. The inclu- 
sive definition moreover makes it clear that 
cei'tain acts winch would not normally be 
sales amount to sale, as for instance, the 
exposing for sale or having in possession for 
’Sale! With what intention such a sale takes 
place is no part of the definition, nor does 
this 'requirement appear upon a plain read- 
ing bf Sechon 7 or Section 16, which mere- 
ly use the 'word “sale”. In Section 7 more- 
over the word “stoie” is used and we do 
not suppose that the' intention \yith which 
an article is stored could ever be ascertained 
by the enfoicing authority. In such a case 
if the dieory of intention were to be read 
into the Act, the piovision will become im- 
possible to implement. If the theory of 
intention cannot be applied to the act of 
storing, we can see no reason why it should 
only/ .be applied to selling Therefoie, read- 
ing into the provision any intention oi mens 
lea on the part of the accused as an ingie- 
dient would render the salutaiy provisions 
of the section almost impossible of imple- 
mentation. , . 

26. But we need not go further into 
this question because under this very Act, 
the pronouncement of the Supreme Court 
m AIR 1966 SC 128 to which we have 
already referred, puts an end to this con- 
tention. In that case, one Mangaldas, ■ a 
wholsale dealer, had sold turmeiic powder, 
admittedly used foi human consumption, to 
one Daryanomal. The tuimeric powder was 
found to be adulterated and both Mangal- 
das and Daryanomal were piosecuted While 
Mangaldas admitted that he had sold and 
despatched a bag containing turmeric powder 
he contended that what was ^ sent was not 
turmenc powder used for human consump- 
tion but as "Bhandara” i. e for use for 
leligious purposes or for applying to the 
forehead This contention, it may be noted, 
IS similar to the contention raised in the 
pre^ient case, that the lakh dal was sold as 
cattle fodder The contention was rejected 
unanimously by all the Courts, and in the 
appeal before the Supreme Court, counsel 
for Mangaldas urged that it was necessary 
to establish that the appellant had tlie mens 
rea to commit the offence. The Supreme 
Court referred to its own eailier decision in 
Hariprasada Rao v The Stale, AIR 1951 
SC 204 and held; 

“\^0lat was held in that case is that un- 
less a statute either cleaily at by necessary 
implication rules out mens ica as a consti- 
tuent part of die crime, a person should 
not be found guiltv of an offence against 
the cnmni.al law unless he lias got a ginltv 
iniiicl Tile pioposihon llierc slated is wefi j 
established. Mere Section 19 (1) of the 

Act clearly deprives llie vendor of llic 

defence of merely alleging lliat he was 
ignorant of die nature, substance or qiiahtv 
of die article of food sold hy him and tins 
places upon him the burden of sliowing tliat 
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he had no > mens rea to commit an offence 
under Section 7 (1) or 16 (1) (a) of the Act. 
The Supreme Court also refeired to another 
decision of its o\vn m the State of Maha- 
rashtra V. Mayer Hans Georg, AIR 
SC 722 under the Foieign Exchange Regu- 
’lation Act, 1947, and held that they were 
unable to accept the contention of counsel 
that it was necessary to establish that the 
appellant had mens rea to commit an -of- 
fence. 


27. We may by way of explanation meie- 
ly mention here that the words and this 
places upon him the burden of showing 
that he had no mens rea to commit an of- 
fence under Section 7 (i) or 16 (1) (a) of 
the Act” were words used v\ath reference to 
the exceptions mentioned in_ Section 19 (2) 
and not to imply that there is any exception 
to the general principle that mens rea would 
not enter into the consideration of any .of- 
fence under the Act. The decision in Man- 
galdas’s case therefore negatives any con- 
tention that the mens lea oi intention of the 
accused has to be taken into account in 
considering offences under Section 7 read 
with Section 16 of the Act, 

28. The other authorities _ which were 
referred to also show that in a majority of 
cases, the same view has been taken. So 
far as the Bombay High Court is concern- 
ed, the reported decision is to be found in 
State V. Shankar Gambhire, AIR 1965 Bom 
17 where a Division Bench held that in a 
prosecution under Section 16 (1) (a) all that 
the prosecution need prove is (a) that a 
sale has taken place and (b) that the same is 
a sale of an article of food. The Division 
Bench further held that the question of the 
, intention of the seller is entirely irrelevant 
for the purpose of contiavention of Sec- 
, tion 7 (i) of the Act and that it is .sufficient 

j if the object or the article sold happens to 

I be an article of food and the article is found 

' to be adulterated. With respect, we consi- 

’ der that that case was correctly decided. 

} 29. In Shankar Gambhire’s case, AIR 

( 1965 Bom 17 itself, the Division Bench re- 
l ferred to a- number of unreported decisions 
< of this Court in para 10 of their judgment. 

■ Those decisions have all taken the same 

.■ view. Of course, the first mentioned of 

j these decisions is State v Binjraj Punam- 

f chand Marwadi, Cr. Appeal No 586 of 1960 

D/- 16-11-1960 (Bom). What fell to be con- 
sidered was the Act earlier to the present 
^ one, namely, the Bombay Prevention of Food 
« Adulteration Act, 1925 but the principle of 
that decision would apply here. 

80, In all these cases, the article in- 
, volved was cocoanut oil. In Binjraj Punam- 
chand’s case, Cri Appeal No 586 of 1960, 
''V D/- 16-11-1960 (Bom) a plea was also taken 

that in Nasik from where tha^case arose, 
. ' cocoanut oil was not ordinanly ased .as an 
; article of food. Dixit, J, answered the point 
Pi by observing- 

“it is, to my mind, clear that what 'food’ 

‘5 


as contemplated by Section 2 (a) means is 
any article which ordinarilj' is used 'iri the 
composition or preparation of human food, . 
and it seems to- me that it is notcjpossible 
to accept the contention on behalf of the 
accused that cocoanut oil is not ordinarily 
used as an article of food.” 

Then the learned Judge went on to answer 
point of mens rea by saying; 

“In this case there is no question of mens 
rea because the enactment is made in the 

interest of public health ” 

Though this was a decision under the earlier 
Act, it was a statute in pari materia and 
would apply in the construction of the pre- 
.seht Act. 

31. The next decision was that of a 
learned single Judge in Stale v. Vasant 
Shivram, Criminal Appeal No. 1807 of 1962, 
D/- 3-5-1963 (Bom). There also a plea was 
taken that cocoanut oil was not used in that 
part of the country from where the case 
arose as food or in the preparation of food. 
That plea was negatived, the learned Judge 
observing: 

“All that is necessary for the prosecution 
to show IS that the accused sold an article 
of food as defined by the Act and the Rules 
' framed thereunder. Wliether in a particular 
case, a particular article was sold or pur- 
chased for the express purpose of using it 
as food IS entirely irrelevant ” 

32. The third case was State v. Uttam- 
chand Hasarimal (Ci Appeal No. 230 of 
1963 D/- 26-7-1963 (Bom) ). This was also 
a case of sale of coconut oil. It was found 
adulterated to the extent of 94.2% with 
mineral oil. In that case, the Magistrate 
had found that the accused had not stocked , 
the article for sale as an article of food, 
and on that footing he had acquitted the 
accused a ground ver>' similar to the one 
laised in the present case. Once again, a 
contention was raised that the sale was not 
really a sale for human consumption but the 
oil was to be used for oiling the boiler of 
the accused in his oil mill, and that in any 
event, cocoanut oil was not used as an 
article of food at Malegaon where the offence 
took place. The leained Judge held- 

“Moreover, there is really no justification 
foi' holding that cocoanut oil ceases to be 
food in an area where it is not generally 
used Such an argument will lead to very 
absurd results. Knowing the food habits 
of the people in this part of the country, 
though it IS quite possible to saynthat-one 
variety of edible oil is used more geneialty 
than some other edible oil, it is not as if 
the less used edible oil ceases to be an edi- 
ble oil, though it is sold in the market,” 
The learned Judge further held that the 
bar under section 7 (i) is against selling food 
.which is adulterated; cocoanut oil is an edi- 
ble oil and therefore an article of food. Be- 
ing adulterated, the accused was liable for 
an offence under Section 7 (i). All these 
decisions were, with respect, correct, in our 
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opinion, =so far as tlie point before us is 
concerned. Thus, so far as this Court is 
concerned, it may be said that the view 
taken h^l been a consistent view 'except 
for one decision upon which counsel for 
the applicant strongly lelied. That deci- 
sion has in fact necessitated the present 
reference ^ 


Then tliey proceeded to -examine the evi- 
dence and found that there was no ewdenca 
produced to show that when the sample 
was purchased by the Food Inspector, it 
was offered for sale by the accused as an 
article of food or that he, had sold the sam- 
ple as a sample of an article of food They 
therefore helcl that the accused had not 


33. That decision is the one in State v. 
Devilal Jain, Criminal Appeal No. 1373 of 
1966, D/- 15-6-1968 (Bom) by a Division 
Bench of this Couit. That was a case 


which concerned the veiv commodity with 
which we aie concerned, namely, kesaii dal 
A sample was taken as m ’the piesent case 
from the accused and he was piosecuted 
under Section 16 (1) (a) (i) read with Sec- 
tion 7,(iy) and Rule 44-A (b) It may be 
noticed that m that case the prosecution is 
stated to be under Section .16 (1) (a) (i) 
read with Section 7 (iv) and Rule 44-A (b) 
We are qmte unable to see how for con- 
travention of Rule 44-A, the prosecution can 
be under Section 16 (1) (a) (i) 

Section 7'(iv) Seefaon 7 (iv) refers to an 
article of food, the sale of which is for the 
time being prohibited by the Food (Health) 
Authority in the interest of public health 
In the whole of the 

not aouear to be any reference to the prohi- 
bition^^y the Food (Health, Authority It 
cppms to us veiy clear that the prosecution 
was under Section 16 (1) (a) (n) read with 
tjprtion 7 (v) Howevei, that difficulty does 
not affect the principle laid down m that 


case. ' 

34. In that case it was contended on 
behalf of the accused that there was no 
evidence whatever on the recoid to show 
that the accused had sold Kesari dal as an 
article of food. On the other hand he had 
produced evidence that Kesari dal was sold 
by him as an article of cattle fodder The 
Division Bench observed that tlic Prevention 
of Food Adulteration Act was concerned 
with the prevention of Adulteration of food 
and that Rule 44-A was made by the Central 
Government under its power under Sec- 
tion 23 (f) Reading Section 7 (iv) (it should 
be section 7 (v)) with Rule 44-A (b), the 
Division Bench held that only the sale of 
Kesari dal as an aiticle of food is piohibited 
and a sale in defiance of this provision is 
made penal under Section 16 (1) They 
therefore held that in order to sustain a 
conviction for contravenHon of section 7(iv) 
(7 (v)) read witli Rule 44-A (b), it is neces- 
saiy for the prosecution to show that Kesan 
dal was-beinc sold by the accused as an 
article 'of food The Division Bench fur- 
ther observ’cd’ 


“It is pointed out by the learned Assistant 
Government Pleader that the definition of 
“sale” includes s.ale for analysis also That 
undoubtedly is so. but the sale for analysis 
to come within the definih'oii of sale under 
the .Act must bo the sale of an article of 
Food ” 


committed an offence and ordered his ac- 
quittal.'’ I 

35. Now, it seems to us tliat in this 
decision very little assistance was given to 
the Court m coming to a correct decision. 
The learned Assistant Government Pleader 
who argued the case on behalf of the State ' 
- does mot appear to have referred either to 
the relevant piovisions of law or to any 
of the previous authorities — and they were 
several of them as we have shown. We 
have alieady referied to the decision in State 
V Shankar Gambhire, AIR 1965 Bom 17 
and 'to' the several previous decisions of 
this Court referied to in the penultimate 
paragraph of that judgment. If these deci- 
sions had been cited they would ordinarily 
have been binding upon tlie Division Bench 
which decided Criminal Appeal No. 1373 of 
1966 (Bom). If there is one thing lemark- 
able about that decision, it is that none of 
these cases were lefeired to by the counsel 
for tlie State and therefore did not come 
to be referied to by tlie Division Bench. 
Moreover, we find that counsel for die State 
vutually conceded m that case . that upon . 
the evidence it had not been established that 
Kesan dal was an article of food a con- 
cession which was pusillanimously made for, 
a perusal of the decision of the learned 
single Judge m this case which lefeired the 
matter to the Full Bench alone will' show 
that there was ample material for holding 
that Kesari dal is an article of food In 
the penulbmate paragraph of that judgment, 
the Division Bench has stated; 

“It IS not disputed that the sale of Kesari 
dal IS not absolutely prohibited and there 
IS no prohibition against its sale as cattle 
fodder. The prohibition is only against the 
sale of the article as an article of food for 
human consumphon." 

This again was a concession which was 
wrong in law It is the very point which , 

has been pressed before us viz, that the 
prohibition is absolute. We do not think 
it necessary to enter into greater detail as 
to the reasons in that case The whole 
basis was incorrect because an incorrect con- 
cession was made and because of the failure 
of counsel on behalf of the State to refer 
to liie lelevant piovisions of law and to 
tlie reasoning in the previous decisions of 
which there were at least five of this Court 
alone. That case, it must bo held, was in- 
correctly decided. 

36. So far we have referred only to the 
authorities of this Court but there is a con- 
•siderable volume of authority of other Courts 
also where the same wews have been cv- 



1070 Cri. L. J. Dhiiajlal v. Bamchandra (FB) (Kotval C. ].) 


1071 


pressed. We will refer lo some of them 
wlrich directly bear upon the question refer- 
red to us. 

37. A Full Bench of the Kerala High 
Court m Govinda Pillai v Padmanabha 
Fillai, AIR 1965 Ker 123 (FB) held that 
Kesari dal was an article of food within 
the meaning of the Act. It held upon a 
reference to books on medical jurisprudence 
that Kesari dal was being used as food, and 
took judicial notice of that fact. The Full 
Bench also held; . 

“It is enough if ithe aiticle in general is 
used as food for human consumption, or is 
used in the preparation of human food, and 
every particular stock of that article becomes 
food, no matter that it is intended for some 
other use. A particular stock of rice or 
milk, for example,, does not cease to be 
food because it is intended not for human 
consumption but for feeding animals; , and 
so long as Kesari dal in general is an aiticle 
used as food for human consumption oi is 
ordinarily used in the preparation of human 
food, the particular stocks which the ac- 
cused pel sons were holding would be food 
as defined by the Act, no matter that the 
particular stocks were intended for sale as 
fodder ” < 


With the greatest respect we are in com- 
plete agreement with this statement of the 
law. That case moieover was almost" iden- 
tical with the case before us including the 
defence taken by the accused 

38. The other case which is relevant is 
Public Prosecutor v. Nagbhushanam, AIR 
1965 Andh Pra 118 which overruled an ear- 
lier decision of a single Bench of that Court. 
In paia. 16 the Division Bench held. 

“As regal ds the first giound, there is 
nothing in the. Act which posits that an 
article of food may be adulterated with 
. impunity piovided it is not used as food 
throughout the length and breadth of the 
country On the contraiy there is every 
indication in the Act that ir seeks to pro- 
tect the public by preventing adulleiation 
of any article or substance which is used 
as food m anv part of the country. It is 
immaterial whether a given article or sub- 
stance is not used at all as food in a parti- 
cular legion, or is used only by a section 
of the people in a given region.” 

With respect, we accept this statement of 
the law 

39. In Public Prosecutoi v. Palanisami, 
AIR 1965 Mad 98 a learned single Judge 
was concerned with the case of adulterated 
asafoetida. It was found tr contain coal- 
tar dye which should maPf It an adultera- 
ted article of food and also perhaps un- 
wholesome for human consumption. The 
plea of the accused was that the asafoetida 
was being sold by him only for feeding 
cows and goats and therefore,, by implica- 
tion that it was not sold for human con- 
sumption. We are with respect in agree- 
ment with the answer which the learned 


Judge gave to such a plea. On page 98 he 
observed: "''t 

“IVhat the accused contended and which 
contention has found acceptance at the hands 
of the learned Sessions Judge is that it would 
not be an offence under the Act, if an arti- 
cle intended for human consumption is sold 
to a customer on the express understanding 
that it should be given to cattle and not 
consumed by human beings. The crux of 
the offence does not he in the use to which 
the buyer may put an article, but whether 
intrinsically the article sold or exposed for 
sale is one used for human consumption or 
not The plea of the accused seerns to be 
that, because he used to represent’ to his 
buyers that tins particular asafoetida which 
he had in stock, should be used only for 
feeding cattle and not used as human food, 
he would be exempt from prosecution. 

“It would be as if a vendor of adulterated 
milk could aver that he sold adulterated 
milk to a customer on the distinct under- 
standing that the customer should not give 
it to his baby but should give it only to 
hi.s cat, and therefore, urge that he had not 
sold adulterated milk and had not commit- 
ted any offence. f 

Tlie ciux of the offence does' not lie in 
any possible understanding between the 
seller and the buyer as to the use to which 
the article sold is to be pul, but whether 
the aiticle intrinsically is an article of food, 
or, as defined in section 2 (v) (a), an article 
which oidinaiily enteis into, oi is used in the 
composition or preparation of human food.” 

40, A similar view was taken in Patna 
Municipal Corporation v. Dulaichand, AIR 
1964 Patna 565 wheie the adulterated arti- 
cle was turmeric and the defence was that 
lliere was no evidence to show that what 
the accused had sold to the Food Inspector 
was intended to be used as food and that 
it was possible that the tuimeric may have 
been sold for use as dye. The learned 
Judge referred to the decision of the Andhra 
Pradesh High Court in the case of Public 
Prosecutor, Andhra Piadesh v S, Satya- 
narayana, AIR 1958 Andh Pra 681 (which 
has subsequently been overruled). The 
learned Judge declined to follow it and ob- 
served. 

“But in view of the definition of ‘food’ 
which is to be found in Section 2 (v) of the 
Act, the Court is not conceined with the 
actual use to which the arheJe jn, --ouestion 
may. be put To constitute ‘food’" for the 
purpose of the Act, it' is enough that the 
aiticle in question is usable as food- or drink 
tor human consumption. The word ‘used’ 
which is to be found in Section 2 (v) of the 
Act obviously means usable or capable of 
being used, and not to be used or for the 
purpose of being used.” ^ 

That^ is a construction of the definition of 
‘food’ which we have already said is ac- 
ceptable to us. With respect, we accept. 
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the above, statement of the law in the Patna 
case, ' ^ 

41. A view contiary to the view which 
has commended itself to ns was taken in 
Nagar Mahapalika Vaianasi v. Panna Lai, 
AIR 1965 All 231 by a learned single Judge. 
In that case, however, the learned Judge came 
to a positive finding that Kesaii dal was 
not, ordinarily used for human consumption 
and hence it was not included rvithin the 
definition of “food” in Section 2 (v). That 
of course was a finding of fact in that case 
and serves to distinguish it from the present 
case In the present case, as we have said, 
the learned single Judge lefeired this matter 
to the Full Bench as, in his opinion, Kesari 
dal was an aiticle of food We have also 
shown that Kesan dal or lakh dal is an 
article of food. The same learned Judge 
has, in another case decided by him later, 
Varanasi Municipality v. Sudheswaii Devi, 
AIR 1966 All 64, taken, with respect, the 
the correct view in tlie case of adulterated 
ghee. ' After quoting the definition of “sale” 
in the Act, the learned Judge observed as 
follows: 

“The aforesaid definition is of wide ampli- 
tude and embraces not only a sale for human 
consumption or use but also a sale for ana- 
lysis. It is, therefore, manifest that the sale 
of a sample of ghee to the Food Inspector 
was a sale under the provisions of the .Act. 
A dealer cannot, therefore, escape the clu- 
tches of law by merely desciibing an article 
of food at the time of its sale as ‘Akhadya’”. 
' 42. On behalf of the applicant, strong 
reliance was placed on the decision of the 
Calcutta High Court in Calcutta Coipcra- 
tion V. United Oil Mills, AIR 1968 Cal 342, 
In that case, the Oil Mill and the propnetor 
were prosecuted for having in their posses- 
sion Jin]ili Oil, othenvise known as Til or 
Sesame Oil, containing linseed oil. The 
Jinjih Oil was found adulterated in that it 
was mived with linseed oil One of the 
defences was that though it was an aiticle 
of food, it was stored foi the purposes of 
the Mills, namely for industrial puiposes. 
The learned Judge noticed the decision of 
this Court in AIR 1965 Bom 17, ^ but he 
preferred to accept the view of his own 
High Couit in Cnminal Appeal No 297 of 
1961 D/- 27-6-1963 (Cal) Corpn of Calcutta 
Vk Ghasiram Agarwalla Though the latter 
case has been referred to in para 8 of the 
iudgment, we are unable to gather from the 
report of. the United Oil Mills Case, AIR 
1968 Cal 342 what was the reasoning which 
impelled the decision in Gliasirm's case. 
The principle uas however stated by the 
learned Judge in Col. 1 of page 315 as 
follows: 

' “As .staled above, according to the Gbasi- 
ram’s case, it is nlu'ays open to the defence 
to plead and to piove that the sale or the 
slnmgc was of an article of food which 
was never mc.ant for luinian consumption 
or nsc. I proceed to consider the fads of 


this case on the basis of tlie view expressed 
m Ghasiram’s case, Cu. Appeal No. 297 of 
1961, D/- 27-6-1963 (Cal).” 

43. Now, we Have already said that upon 

the analysis of the provisions of the Act, 
particularly sections 7 and 16, read in the 
light of the definitions of “food” and “sale”, 
there is no scope in those piovisions for 

letting in the intention of the person dealing 
with the aiticle of food oi for consideration 
of his ‘mens lea.’ We have indicated that 
this is also the law as declared by tlie 

Supreme Court The e.xpression “food” which 
u'as never ‘meant’ for human consumption ot 
use (underlining (here m ‘ ’) is ours) xvas used 
in the above passage, suggesting that the 
intention oi mens rea is to be taken into 

account. The learned Judge thus took into 

consider ation the intention of the accused 
who was in possession of Jingili Oil in this 
case, and therefore it seems to us that the 
judgment in that case is not in consonance 
with the decision of the Supreme Court, 
nor, upon the leasons we have given, based 
upon a coirect inteiTii elation of lhe_ provi- 
sions of law. The actual decision in tlK"^’ 
case, however, holding the fust accused 
(the partner of the Mills) guilty was, with 
respect correct. We may also say that that 
case was decided on the mere application 
of Rule 44 which deals with cases where 
two articles, both articles of food, are mix- 
ed up and the case of Jmgih Oil mi.xed with 
linseed oil is specifically dealt with in 
R. 44. Both Jingili Oil and linseed oil were 
edible oils as would appeal from entries 
Nos A-17 04 and A. 17.11 of Appendix B 
to the Rules. 

44. The Calcutta case also was decided 
upon another point, a point which was also 
adverted to in the arguments before us on 
behalf of the petitioner, namely, that hard- 
ship would be caused by the interpretation 
that we propose to put upon the definitions 
of “sale” and “food" It was uiged that if 
we weie to hold that simply because an 
article is ordinarily used as “food”, it would 
attract the mischief of the Act if found adul- 
terated, irrespective of whether it was meant 
for human consumption or not, it would 
work gieat hardship upon industrial estab- 
lishments and others who use such articles 
for industrial purposes In the Calcutta 
case tins argument appealed to the learned 
Judge, for he ohsen'ed in para 8, 

“The acceptance of this argument would 
lead to the starvation of manj' indiistiial 
establishments or foiec them to manufacture 
raw materials.” 

That was one of the reasons why he held 
that "tlic Prexention of Food Adulteration 
Act deals with food and U will be open to 
the accused to plead tliat the article invol- 
ved in any case is not food ” 

45. Vdiere the provisions of law arc 
clear and the intention of the legislalnro 
can be clearly gathered from them there is 
no scope for any considerations of hardship. 
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It must be presumed that the legislature 
was alive to the possible haidship it may 
inflict on some citizens who use Lakh dal 
as cattle fodder and yet decided to impose 
a total ban on its sale. Lakh dal has been 
proved to be seiiously deleterious to human 
health if consumed by human beings and 
the legislature may well have tliought that 
no relaxation whatever in the matter of its 
sale should be permitted even though it 
could be used as cattle fodder, for the 
starving and the hungry would always be 
tempted to consume it so long as it was 
available. The object of the Act is the 
pievention of adulteration of food and there- 
by to safeguard the health of the community. 
The Legidature in its wisdom considered 
that object paramount as opposed to the 
hardship upon a few citizens using an arti- 
-'cle of food for purposes other than human 
consumption or as in some of the cases we 
have referred to m an adulterated state for 
industiial puipose. We may also say that ‘ 
the hardship is not so great as is sought 
to be made out, for the industrial uses- of 
an article of food must necessaiily be after 
consideiable adulteration and a stage would 
be reached where that article of food would 
cease to be an article of food. For instance, 
in the case of turmeric mixed with lead, a 
point may be i cached by the increasing 
adinixtuie of lead when it ceases to be 
tuimeiic and becomes only lead. At that 
stage, it would be a question of fact as to 
what is the real aiticle. Is it an article of 
food or is it an aiticle industrially used not 
connected with food? It seems to us on 
a perusal of the totality of the provisions 
of the Act that the Legislature, in older to 
protect the health of the community by 
preventing the adulteration of food, delibe- 
rately bypassed the possible haidship in a 
few bordei-line cases. We do not think 
therefore that this argument of hardship can 
prevail against the clear provisions or law, 

40. Thus, upon a consideration of the 
authorities and the piovisions of law, in our 
opinion, the following conclusions would 
flow: 

(1) That what is necessaty' to establish 
in the case of^a sale under the Prevention 
of Food Adulteiation Act is — 

(a) that there is an article of food, 

(b) that a sale of that aiticle has taken 
place and 

(c) that the article is either adulterated, 
misbianded or dealt with contrary to a pro- 
hibition ory^TTiile under the Act, or its sale 
is otherwise prohibited as in Rule 44-A: 

It follows from this that if an article is 
proved to be an article of food it must be 
.sold or otherwise dealt with only in its pure 
form. 

(2) That the ban on the sale of Kesari dal 
m Rule 44-A is total and there is no scope 
for any exception or exemption; 

(3) That it is no defence to a prosecution 
under the Act to say — 

1970 Oil.R.J, 68. 


(a) that the accused did nol intend to use 
Kesari dal as food, or 

(b) that he never intended to sell, it as 
food. 

Intention or mens rea as such is totally 
irrelevant to the applicability of Rule 44-A 
and so is the question of the use to which 
an article is put: 

Upon this view, we would answer the two 
questions referred as follows: 

1, The definition of “sale” contained in 
section 2 (xiii) of the Prevention of Food 
Adulteration Act is not confined to the sale 
of articles of food for human consumption 
only but extends to the sale of any aiticle 
of food regardless of the use to which it 
is put. 

2. So far as the second question is con- 
cerned, upon the view which we havm taken 
on the fiist question, it does not really sur- 
vive for consideration. 

47. The papeis may how be returned 
to Mr. Justice De.shmukli for disposal of the 
criminal revision application. 

Reference answeied 
accoidingly, 


1970 CRI. h. J. 1073 (ITol, 76, C. N. 266) = 
AIR 1970 CALCUTTA 333 (V 57 C 62) 

A. K. DAS AND K. K. MITRA, JJ. 

M/s. Narkeldanga Roller Flour Mills and 
another. Appellants v. The Cmpoialion of 
Calcutta, Respondent. 

Criminal Appeal No. 605 of 1963, D/- 
22-8-1969. 

(A) Prevention of Food Adnllcralion Act 
(1954), Section 2(f) — Adulterated — 
Meaning of — Sample of wheat containing 
vvonns and not insects — No evidence that 
excess of alcoholic acidity will not dis- 
appear after reconditioning — Sample is 
not adulterated wthin the section. (Paia 6) 

(B) Prevention of Food Adulteration Act 
(1954), Section 2(v) — Food — Meaning of 
— Stock ordered to be leconditioned — ■ 
Sample taken before reconditioning — ■ 
Sample is not from a stock wluch is food> 
within Section 2 (v). 

T. . (Paras 7, 8, 9) 

(C) Prevention of Food Adulteration Act 
(1954), Section 7 — Adulteration — Liabi- 
lity of owner under Section. 

A sample of wheat taken fiom a slock 
which IS not food within Section 2 (v) of 
the Act even if found adulterated does nol 
make owner punishable under Section 7 
read with Section 16 (1) (a) (i) of the Act. 

(Para 9) 

Sankar Das Baneijee and Piasnn 
Chandra Ghosh, for Appellants; Sunil 
Kumar Basu, for Respondent. 

_ DAS J. — This is ah appeal against con- 
viction under Sections 7 (i), 16 (1) (a) (i) 
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of the Prevention of Food Adulteration 
Act. The appellant, null, was sentenced 
to pay a fine of Es 2,000/- and the 
Manager, S. K. Biswas, was sentenced to 
rigorous impnsonment for six months and 
to pay a fine of Rs. 2,000/-, in default, to 
rigorous imprisonment for a further period 
of SIX months 

2. Prosecution case is as follows — 

The Food Inspector of the Calcutta Cor- 
poration visited Narkeldanga Roller Flour 
Mills Ltd at 17/4, Canal West Road, 
Calcutta oii May, 8, 1959 and took samples 
from stocks of wheat in the godown of the 
mill. Three samples were taken from 
three bags and one of these samples was 
later found to be woim infested and not 
conforming to the standard m respect of 
alcoholic acidity Sanction was obtained 
and this prosecution was started. The 
other two samples were found by the 
analyst to be good 

3. The defence is a plea of innocence 
and a further plea that stock accumulated 
due to fall in demand and failure of food 
department. Government of West Bengal, to 
issue quotas. They were informed and 
thereafter, quotas were issued and the 
mill was advised to recondition the flour 
and release the stock. Reconditioning is 
a recognised process for removal of dis- 
pan ty with standard and it is permitted by 
the Government and no ofience was, diere- 
fore, committed. 

4. Tlie learned Magistrate found on 
the basis of the public Analyst's report that 
these samples were insect infested and 
also that the alcoholic aciditj' was lugher 
than the permissible limit. He, therefore, 
convicted the appellants. 

5. Mr. Baneqee challenged tire manner 
in which samples ^^'ere taken, but we do 
not propose to go into that question in 
view of the order that we propose to 
make. 

Relevant portion of the Analyst’s report 
IS as follows — 

“Miscroscopical Examination. Wheat 
starch only Physical Examination- — 

Mfliite and blackish worms present. 

' Ash . 21% 

Gluten , 7 5% 

Alcoholic acidity with 90% alcohol — - 
0 16%. 

The public Analj’st therefore declares that 
the sample of atta does not conform to 
the standard in respect of alcoholic acidity 
and moreox'er it is worm infested and there- 
fore adulterated 

The public AnaKst’s opinion is based 
upon two deficiencies, 
insect infested, 

(2; higher alcoholic acidify. 

Mr. S D Banerjee, le.arned Counsel for 
the appellants, lias submitted that the 
opinion on point No. 2 is at variance with 
the result of physical examination The 
analyst found that white and blackish 
uorms are present in the sample but that 


is inconsistent xvith the opinion that it is 
insect infested. The public Analyst did 
not point out the extent of the white and 
blackish worms or their percentage; what 
he saw does not disclose that there was an 
abundance of such worms and therefore, , 
the opinion is unreliable For being ‘in 
fested’ there must be an abundance of it, 
without which no ofi^ence would be com- 
mitted. 

6, There is some force m the conten- 
tion but there are laiger questions to be 
considered in this connechon Clause (f) 
of Seebon 2 defines the word ‘adulterated’ 
and an aiticle of food is said to be adul- 
terated if it is insect infested. By phj^si- 
cal examinabon the public Analyst found 
blackish worms and the sample there 'is at 
best worm infested Is the word ‘worm’ 
synonymous witli insect? Did the lemsla- 
tuie intend to condemn wheat products 
due to presence of seasonal worms? The 
xTOrd “insect” is defined m the Oxford Dic- 
tionary as “small invertebrate segmented 
ammal having head, thorax, abdomen, and 
three pairs of thoiacic legs, usuall}'^ with 
one or two pairs of thoracic wings”. The 
xvord “worm” m the same dictionary is 
defined as “kinds of invertebrate limbless 
or apparently limbless creeping ammal, 
such as are segmented in rings or are para- 
site in the intestines or tissues ” There is, 
therefore, a good deal of difference be- 
tween worms and insects and a sample of 
food becomes adulterated only when it is 
insect-infested. In the present sample, how- 
ever, worms were found to be present and 
that m our view, does not satisfy the re- 
quirements of the definitaon “adulterated” 
under Section 2 of the Act This may also 
explain why the stock was later advised by 
the Government to be leconditioneci, 
obwously because wheat products, m which 
xvorms appear due to seasonal acfaon, need 
not necessarily be condemned but may be 
used as food after reconditioning There is 
no evidence that excess of alcoholic acidity 
will not disappear with- reconditioning and 
the sample therefore cannot be calleci adul- 
terated. 

7. Admittedly, due to shortfall of 
demand due to seasonal variation consider- 
able stock accumulated in the godown The 
mill could not sell unless quota was issued 
by the Government and thus stock accumu- 
lated The mill could not sell it in the 
open market and liad to wait for the 
quota. There is no dispute that the stocks 
of atta are subject to seasonal effect when 
worm may grow inside the bags. The mill 
wrote to Government and Government 
permitted them to recondition the stock 
forthwith by sieving before disposing of 
Exls. ‘C’ and ‘Cl’ are relevant letters from 
the Deputy Director of Food to the mill, 
where Government took notice of the fact 
that stocks accumulated due to shortfall in 
demand and a huge stock was found in the 
godown. Government also accepted by 
letter Ext. ‘C’ that due to seasonal variation 
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in demand, consumption of atta had gone 
dowm appieciably during the summer 
season with the lesult that the percentage 
of extraction of atta by flour mifls in Cal- 
cutta was 1 educed and that many of the 
flour mills m Calcutta were caught with 
stocks of atta and the price of atta in the 
Calcutta market had gone down. This 
letter then points out that the flour mills 
appioached the Government in the Food 
Department for pei mission to lecondition 
the stock and the stocks were thereafter 
sampled and the flour mill was advised to 
lecondition the same befoie disposal. From 
this coriespondence it appears that the 
stocks often accumulate for no fault of the 
millers and that Government recognises 
that these stocks may be issued to the 
people for food after reconditioning, 
obviously theieby accepting that it no 
longer remains adulterated after being re- 
conditioned. This parbcular mill also simi- 
larly applied and was permitted to recondi- 
tion and offer for sale and quotas were also 
issued to them. The godown stock from 
which sample was taken was riot therefore 
food, for it could be issued only after 
quotas are issued by Goveinment and Gov- 
ernment directed reconditioning before 
issue. Sample taken after reconditioning, 
if found adulterated, makes the persons 
liable. We do not know the result after 
reconditioning, and without reconditions, 
the stock would not go oul^ as food, and 
the sample from godown, even if found 
adulterated, does not make the owner 
liable. We may however point out that 
two of the three samples were found good. 

8. Mr. Rasu argued that the sample was 
found adulterated owing to excess of alco- 
holic content also and that we should take 
no notice of what might happen after re- 
conditioning. We may, however, point out 
that the sample must be taken from food 
for human consumption. But if the stock 
cannot be sold without quota, and if the 
recognised practice is to recondition before 
issue, it is difflcult to say that this sample 
was taken from a stock which is food with- 
in the meaning of the Food Adulteration 
Act. Apart from that, these worms grow 
speedily due to seasonal variation and if a 
huge stock m bags accumulate in the 
godown, we do not know how the Mill can 
check up each and every bag for these 
seasonal growth and this e.xplams why two 
out of the three samples were found good. 
The obvious couise is to check before issue 
to quota holdeis and recondition such bags 
as found necessaiy and samples found 
adulteiated after such reconditioning may 
alone make the owmer liable. 

9. In that view of the matter, we do 
not think that the sample found adulterat- 
ed was sample taken from food so as to be 
punishable within the Prevention of Food 
Adulteration Act. 

, lO* In the result, therefore, we allow 
this appeal, set aside the order of convic- 


tion and the sentence and acquit the ap- 
peUante. Appellant No. 2 is discharged 
from the bail bond. , 

11. K, K, MITRA, J. ; I agree. 

Appeal allowed. 


UKi. L. j. 1078 (Yol. 76, C. N. 267) = 
AIR 1970 DELHI 154 (V 57 C 33) 
FULL BENCH 

H. R. KHANNA, C. j., HARDAYAL HARDY 
AND V. D. MISRA, JJ. 

anolhei, Petitioners v. The 
otate. Respondent. 

g_g™inal Misc. (M) No. 179 of 1969, D/- 

(A) Criminal P. C. (1898), Section 844 — 

Remand — Magistrate can lemand accused 
to custody beyond 15 days of his airest in 
absence of charge-sheet under Section 173 
ATn .taking cognizance of offence, 

AIR 1956 Onssa 129, Dissented from. 

An accused peison can, in the absence of - 
a police report under Section 173 be re- 
manded to custody beyond 15 day’s of his 
arrest under Section 344. In absence of any 
word.s m the Section or in the context it is 
not permissible to read in the Section a limi- 
tahon on or condition attached to the power 
or Magistrate to grant remand onlv in case 
a charge-sheet has been put in Court. lake- 
wise the taking of cognizance of an offence 
is not a condition precedent to the passing 
of order of remand AIR 1956 Orissa 129, 
Diss. from. Case law discussed. 

mu 1 « (Paras 7, 13) 

nf postpone the commencement 

nLf Section 344 indi- 

cate that an order under that Section ran 

preceding the commence- 
ment of inquiry or trial. (Paras 4, 16) 

(B) Crimind P. C. (1898), Section 190 — 

said that before any Magistrate takes cogni- 
zance of an offence he must have aShed 
his mind for the purpose of proceeding ^’n a 

SSns subsfquent 

ST S fo^&e pur^osT'^Sf 

under the subsequen^t sSions butSr'takSI 
action of some other kind e g ordering .T 
vestigation under Section 156 (3) S £mg 

hon, he cannot be said to have taken coe- 
Ref"on offence. AIR 1951 sC 207, 

(C) Civil P. C. (1908), Pre. _ TntoproJ 

nXd 
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ed as preambles to those Sections. They can- 
not control the plain woids of the statute 
but they may explain ambiguovis ^rds. 

(Para .16) 

(D) Criminal P. C. (1898), Section 170 

Case to be sent to Magistrate 'when evidence 
is sufficient — Section 170 does not require 
that a repoit in the nature of an incomplete 
charge-sheet should be fonvaided under that 
section by police before an order of lemand 
under Section 344 is made, (Paia 14) 

(E) High Court Rules and Ordeis — Rules 
and Orders of Punjab High Court, Vol. HI, 
Chapter II-B, Paragraph 10 — Detention of 
accused in custody — Paragraph 10 does not 
require that a charge-sheet must be submit- 
ted or cognizance taken by Magistrate before 
he can remand an accused to custody under 
Section 344, Criminal P. G. (Para 17) 

(F) Punjab Police Rules (Reprint Edition), 

Vol, III, Paragiapb 25.26 — Filing of in- 
complete charge-sheet — Paragraph 25.26 
contains instructions for the poUce and can- 
not affect procediue to he followed by Cn- 
minal Court. (Para 17) 

Cases Referred: Clironological Paras 

(1965) AIR 1965 Tripura 6 (V 52)= • 

1965 (1) Cri LJ 340, Rab Noaz v. 

State „ , 

(1964) AIR 1964 Kerala 232 (V 51) = 

1964 (2) Cii LJ 300, State of Keiala 
Madhvan Kuttan 


10 


10 


10 


12 


9, 11 


13, 14 


15 


(1960) AIR 'i960 Madh Fra 135 
(V 47)= 1960 Cri LJ 60S, Slinlal 
Nandram v. R R. Agrawal 
(1956) AIR 1956 Onssa 129 (V 43) = 

1956 Cii LJ 909, Artatran Maha- 
.suaia V. State 

(1955) AIR 1955 All '462 (V 421 = 

19^ Cri LJ 1146, Kalicliaran v. 

State 

(1955) AIR 1955 All 521 (V 42) = 

1955 Cii LJ 1305, Dukhi v Stale 9, 11, 12 
(1951) AIR 1951 SC 207 (V 38)= 

.52 Cri LJ 775, R R, Chai - 
State” of IJ, P 

(1951) AIR 1951 SC 441 (V S8)= 

52 Cri LJ 1491, -Tara Singh v. State 
(1949) AIR 1949 Cal 143 (V 36) = 

50 Cri LJ 231, Supclt and Remem- 
brancer of Legal Affairs Govt, of 
W. B V. Bulbindra Kumar Boy 9, 12 
(1947) 1947-1 All ER 79= 62 TLR 749, 
Lloyds Bank v Elliot 7 

(1924) AIR 1924 Cal 614 (V 11) = 

26 Cri LJ 68, Bholn Nath Das v. 
Emperor 8 

(1910) 1910 AC 409= 79 LJRB 90,-3, 
Thompson v. Goold £c Co. 7 

(1910) 1910 AG 444= 79 LJKB 954, 
Vickers, Sam & Maxim Ltd. v. 

Evans 7 

D. R. Sethi with M/s D. L, Sehgal .and 
Ghanasham Dass, for rclitioncrs: Bishamber 
D.ay.al witli D G. Matlmr, for Respondent, 
II. R. KIIANNA. C. J.;— Tlic short ques- 
tion uliich arises for detemiinalion in this 


case is whether an accused peison can be 
remanded to custody for a penod beyond 15 
days of his arrest m die absence of a police 
report commonly known as chaige-sheet 
under Sec. 173 of the Code of Criminal Pro- 
cedme (heiemafter referred to as the Code). 
According to the petitioneis’ counsel unless 
a chaige-sheet is submitted a criminal court 
has no power to lemand an accused to cus- 
tody after 15 days of his arrest and he in 
such an event must be released on bail. As 
against that the submission made on behalf of 
the State is that an accused be remanded to 
custody by the Court having jurisdiction in 
the matter under Section 344 of tlie Code 
and it is not obhgatoiy to release the accus- 
ed on bad aftei 15 days of his arrest even 
though the chaige-sheet has not been put in 
the Court The question has ansen in the 
following circumstances: — 

The dead body of Saijeevan Prakash alias 
Kaka wag found m the fields in the jurisdic- 
tion of Tiriiarpur police post on the morning 
of September 5, 1969. Ajit Smgh and Shan- 
kar petitioners were ariested by the police 
on September 17, 1969 under Section 302, 
lead ivith S. (34-Ed.) of the Indian Penal Code 
in. connection with the murdei of Saijeevan 
Piakash. The two petitioneis were produced 
before the Magistrate on September 18, 1969 
when they were remanded to police custody 
till September 25, 1969. Fuith er orders re- 
manding the accused to judicial custody were 
made fiom time to time till November 15, 
1969, when anothei older for lemand was 
made. / 

_ An application for leleasing the two peh- 
lionens on bail was rejected by the learned 
Magistrate on October 14, 1969 An appli- 
cation for the release of the petitioners was 
then made to the learned Sessions Judge who 
rejected the application by his order dated 
November 1, 1969. The petitioners then ap- 
proached this Court. One of the contentions 
advanced on behalf of the petitioners was 
that after the expiry of the period of remand, 
for which the limit prescribed by Section 167 
of the Code is 15 days in the whole, no 

further oidei for remand could be passed 

unless a charge-sheet under Section 173 of 
the Code was forwarded to the Magistrate 
empowered to fake cognizance of the offence. 
One of us (Hardy, J ) tiien found that there 
was a serious conflict among tlie different 
High Couits on the above aspect of the mat- 
ter. He, accordinglv, e.vpiessed the view 
that the matter .should be decided by a 
larger Bench The case w-as llicn placed 
before a Division Bench consisting 

of Hardy and Misra, JJ., w-lio, in 

view of Uio sharji du'eigcncc of opinion, 
cxpio'j'yea tlie Vicw (hat ]t slioulcl be decicb 
cd by a Full Bcncb. 

2. Before dealing furlhor with the mailer 
it would be convenient to reproduce Sec- 
tion 167, relevant pait of Scclinn 173 and 
Section 044 of the Code; 
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"167, (1) WHienever any person is arrest- 
ed and detained in custody, and it appears 
that the investigation cannot be compleled 
within the period of twenty-four hours fixed 
by Section 61, and theie are grounds for be- 
Heving that the accusation oi information is 
well founded, the ofiBcer-in-charge of the 
police station or the police officer making 
the investigation if he is not below the rank 
of sub-inspector shall forthwith transmit to the 
nearest Magistrate a copy of the entries in 
the diary hereinafter prescribed _ relating to 
the case, and shall at the same time foiwaid 
the accused to such Magistrate. 

(2) The Magistrate to whom an accused 
person is forwarded under this section may, 
whether he has or has not junsdiction to try 
the case, from lime to time authorise the 
detention of the accused in such custody as 
such Magistrate thinks fit, for a term not 
exceeding fifteen days in the whole. If he 
has not jurisdiction to tr>' the case or com- 
mit it for tnal, and considers further deten- 
tion unnecessary, he may ordei the accused 
to be forwaided to a Magistrate having 
such j'urisdiction: 

Provided that no Magistrate of the third 
class, and no Magistrate of the second class 
not specially empowered in tliis behalf by 
the State Government shall authorise deten- 
tion in the custody of the police, 

(3) A Magistrate authorising under this 
section detention in the custody of the police 
shall record his reasons for so doing. 

(4) If such order is given by a Magis- 
trate other than the District Magistiate or 
sub-divisional Magistrate, he shall forward 
a copy of his order, with his reasons for 
making it, to the Magistrate to whom he is 
immediately subordinate.” 

“173. (1) Every investigation under this 
Chapter shall be completed without unneces- 
sary delay, and, as soon as it is completed, 
the officer-in-charge of the police station 
shall— 

(a) forward to a Magistrate empowered 
to take cognizance of the offence on a police 
report, a report in^ the form prescribed by 
the State Governnient, setting forth the 
names of die parties, the nature of the in- 
formation and the names of: the persons who 
appear to be acquainted with the circum- 
stances of the case, and stgting whether the 
accused (if arrested) has been forwarded in 
custody, or has been released on his bond, 
and, if so, whether with or without sureties, 
and 

(b) communicate, in such manner as may 
be prescribed by the State Government, the 
action taken by him to the person, if any, 
by whom the information relating to the 
commission of the offence was first given. 

(2) Where a superior officer of police has 
been appointed under Section 158, the report 
shall, in any case in which the State Gov- 
ernment by general or special older so 
directs, be submitted through that officer, and 
he may, pending the orders of the Magis- 


trate, direct the oflicer-in-charge of the police 

station to make fuither investigation. 

0 « 0 o 

« H O tf 

« o e o 

O tf 0 ft ” 

"344. (1) In eveiy inquiry or trial, the 
pioceedmgs shall be held as e.vpeditiously 
as possible and in particular, when the exa- 
mination of witnesses has once begun, the 
same shall be continued from day' to day 
until all the witnesses in attendance have 
been examined, unless the Court finds the 
adjournment of the same beyond the follow- 
ing day to be necessary for reasons to be 
recorded. 

(lA) If, from the absence of a witness, or 
any other reasonable cause, it becomes ne- 
cessary or advisable to postpone die com- 
mencement of, or adjourn, any inquiry or 
tnal, the Court may, if it thinks fit, by order 
in wntmg, stating the reasons theiefor, from 
time to time, postpone or adjourn the same 
on such terms as it thinks fit, for such time 
as it considers reasonable, and may by a 
warrant remand the accused if in custody: 

Provided that no Magistrate shall remand 
an accused person to custody under this sec- 
tion for a term exceeding fifteen days at a 
time: 

Provided further that when witnesses are 
in attendance, no adjournment or postpone- 
ment shall be granted, without examining 
them, except for special reasons to be re- 
corded in writing. 

(2) Every order made under this secb'on 
by a Couit other than a High Court shall 
be in writing signed by the presiding Judge 
or Magistrate. 

Explanation — If sufficient evidence has 
been obtained to raise a suspicion that the 
accused may have committed an offence, and 
it appears likely that further evidence may 
be obtained by a remand, this is a reason- 
able cause for a remand.” 

3. According to Section 61 of the Code 
no police officer shall detain in custody a 
person arrested without warrant for a longer 
period than under all the circumstances of 
the case is reasonable, and such period shall 
not in the absence of a special order of a 
Magistrate under Section 167, exceed twenty- 
four hours exclusive of the time necessary 
for the journey from the place of arrest to 
the Magistrates Court. It would therefore 
follow tliat the maximum period for which 
an arrested person can be detained by the 
police in the absence of a special order of 
a Magistrate is twenty-four hours excluding 
the time requisite for the journey fiom the 
place of arrest to the Magistrate’s Court, if 
the investigation of the offence, for which the 
accused is arrested, cannot be completed 
within twenty-four hours by the police fixed 
by Section 61 and there are grounds for be- 
lieving that the accusation' or information 
against the accused is well founded the 
police are bound under Section 167 of the 
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Code to forward the accused along with co- 
pies of the entries in the diary to the neaiest 
Magistrate. 

Such a Magistrate can authonse the deten- 
tion of the accused in the police custody 
from time to time for a teim not exceeding 
15 days in the whole An order for this 
pmpose cannot be made by a Magistrate of 
third class or by a Magistrate of second 
class not specially empowered in this behalf 
by the State Government It is, however, 
not essential that the Magistrate passmg the 
order should have jurisdiction to try the case. 
Willie authorising detention in die custody 
of police under Section 167 the Magistrate 
has to record his reasons foi so doing and 
this fact would show that the remknd is to 
be granted not as a matter of course but for 
leasons which have to be pur in writing It 
may be noticed that the word “remand” as 
such IS not used m Section 167 and what is 
authorised by the Magistrate for making an 
order under that section is the detention of 
the accused in police custody 

4. In some cases, specially those relat- 
ing to murder, dacoity or conspiracy, it hap- 
pens that the investigation is not completed 
within 15 days Question anses whether the 
accused in such a case can be kept in cus- 
tody beyond that period Section 344 of the 
Code provides an answer to that. The sec- 
tion deals with postponement and adjourn- 
ment of proceedings as well as with remand. 
According to sub-section (lA) of that section, 
if, from the absence of a witness, or any 
other reasonable cause, it becomes neces- 
sary or advisable to postpone the commence- 
ment of, or adjourn any inquiry or trial, the 
Court may, if it thinks fit, by order in writ- 
ing, stating the reasons therefor from time to 
time, postpone or adjourn the same on such 
terms as it thinks fit, for such time as it 
consideis reasonable, and may by a warrant 
remand the accused if in custody. The 
words “postpone the commencement of any 
inquiry or trial” indicate that an order under 
the above provision can be made at a stage 
pieceding the commencement of inquiry or 
trial The order under the above provision 
can be made by a Court which, according to 
Section 6 of the Code, includes Courts of 
Session and Magistrates. 

In case, however, an order for remand to 
custody IS made by the Magistrate the proviso 
to sub-section (lA) makes it clear that the 
term of the remand shall not exceed 15 days 
at a time Reasons have also to be record- 
ed in writing for making an order of remand. 
The order has also to be signed by the 
M.igistr.ile It is furthei imperative that 
the Magistrate making the order under Sec- 
tion 3-14 should have jurisdiction to take 
cognizance of the offence for which the ac- 
cused lias been arrested. 

5. The Explanation to Section 344 is of 
importance and, according to it, it would 
constitute reasonable cause for a remand if 
sufficient evidence has been obtained to 


raise a suspicion that the accused may have 
committed an offence and it appears likely 
that further evidence may be obtained by 
a. remand. In order to bring the case within 
the ambit of the above Explanation it would 
have to be showm that theie is sufficient 
mateiial already proem ed to create a sus- 
picion that the accused has committed of- 
fence and that there is a hkehhood of fur- 
ther evidence being obtained as a result of 
the remand, 

6. According to Section 173 every in- 
vestigation of an offence shall be completed 
without unnecessary 'delays. The provision 
in this respect undei lines the importance of 
promptitude and diligence in the investiga- 
tion of cases. It hardly needs to be empha- 
sised that slackness on the part of investigat- 
ing agency can result in the disappearance 
of material evidence which might otherwise 
be available and thus prevent tlie effective 
detection of the crime. A duty is therefore 
cast upon the police by Section 173 of the 
Code to complete investigation without un- 
necessary delay In oider to provide a 
safeguard against any slackness on the part 
of the police, it has been provided that the 
accused cannot remain in custody beyond a 
specified period without the Older of the 
Magistrate. The police have theiefore to give 
reasons and make out a case for the remand 
of the accused to custody. A Magistiate 
granting a remand under Section 844 has to 
bear tins’ in mind and has to be satisfied 
tliat tliere exist good grounds for making an 
Older of remand of the accused to custody. 
The Magistrate has to keep a balance and 
should not be oblivious of the fact that an 
order of remand to custody affects the liberty 
of an individual who has yet to be found 
guilty. At the same time the Magistrate has 
to see that the investigating agency is not 
deprived of a reasonable opportunity of pro- 
curing fuither evidence which is likely to be 
obtained as a result of the remand, 

In a number of cases it would indeed be 
essential to make an order of lemand be- 
cause of inability of the police to complete 
the inveshgation within a peiiod of 15 days 
for a vanety of causes. Not to dp so, would 
have the effect of liampering the investiga- 
tion and preventnig the conviction of persons 
guilty of serious ciimcs like dacoily and 
murder for lack of full evidence. It may 
also be mentioned that tlie accused has to 
be remanded under Section 344 not to police 
custody but to j'udicial lock-up 

7. There is nothing, in our opinion, in 
Section 344 which makes it imperalnm that 
an order for remand can only be made after 
a charge-sheet under Section 173 of the Code 
has been forwarded to the M.agislrate. In 
the absence of any words in tlie section and 
in the absence of anything in the context, it 
would, in our view, be not permissible to 
lead 111 the section a limitation on or condi- 
tion attached to the power of Magistrate to 
grant remand only in case a charge-sheet 
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under Section 173 has been put in Court. 
As observed on page 33 of Maxwell^ on Inter- 
pretation of Statutes, Twelfth Edition:-— 

“It is a corollary to the general rule of 
hteral construction that nothing is to be add- 
ed to or taken from a statute unless there 
are adequate grounds to justify the inference 
that the legislature intended something which 
it omitted to express. Lord Meisey said. 
‘It IS a strong thing to read into an Act of 
Parliament words which are not there, and 
m the absence of clear necessity it is a wrong 
thing to do.’ (Thomps’on v. Goold & Co., 
(1910) AC 409, at p. 420). ‘We aie not 
entitled,’ said Lord Lorebum, L, C., ‘to read 
words into an Act of Parliament unless clear 
reason for it is to be found within the four 
comers of the Act itself.’ (Vickers, Sons & 
Maxim, Ltd. v, Evans, (1910) AC 444, at 
p. 445 ) A case not provided for in a statute 
is not to be dealt with merely because there 
, seems no good reason why it should have 
been omitted, and the omission appears m 

consequence to’ have been unintentional. 
(Lloyds Bank v. Elliot, (1947) 1 All ER 79).” 

8. We are fortified in the view which 
we have taken by the prepondeiance of au- 
thority. In Supdt. and Remembrancer of 
Legal Affairs, Govt. of West Bengal v, 
Bidhindra Kumar Roy, AIR 1949 Cal 143, 
Roxburgh and Blank, JJ., obsei-ved: 

“Section 167 which limits the period of 
detention to 15 days is applicable both to 
a Magistrate having jurisdiction to try the 
case and also to other Magistrate and limits 
the total period of detention to 15 days.- In 
the case of a Magistrate who has no j'uris- 
diction to try the case he must within the 
period forward the accused to a Magistrate 
having jurisiction. The section then appli- 
cable for further detention is Section 344 of 
the Code and the Explanation to that sec- 
tion indicates, in our opinion, that fuither 
remand may be granted before submission 
of the charge-sheet. Under Section 173 of 
the Code, the charge-sheet is to be submit- 
ted when the investigation is complete. The 
Explanation to Section 344 of the Code 
clearly contemplates a stage prior to sub- 
mission of the charge-sheet and that time is 
wanted for further investigation; under it 
the Court having junsdictidh may grant re- 
mands m custody if sufficient evidence has 
been obtained to raise a suspicion that the 
accused may have committed an offence and 
it appears likely that fuither evidence may 
be obtained by a remand ” 

Bhola Nath Das v. Emperor, AIR 1924 Cal 
614 was cited before the learned Judges but 
they expressed the view that it had not been 
correctly decided. 

9. In Duklii V. State’, AIR 1955 All 521, 
a Division Bench of the Court (Desai and 
beg, JJ.) held that where a person is arrest- 
ed by the police without a warrant, it is not 
required that he must be released from cus- 
tody on the expiry of 15 days if the police 
is still investigating the matter, A Magis- 


tiate, having jurisdiction to take cognizance 
of the offence, can avail himself of the pro- 
visions of Section 344 without taking cogni- 
zance of the offence or while the matter is 
still under investigation by the police. The 
learned Judges also overruled the view ex- 
piessed in an earlier Single Bench case Kali 
Charan v. State, AIR 1955 All 462. 

. 10. In Shrilal Nandram v R. R. Agrawal, 
AIR 1960 Madh Pra 135, a Division Bench, 
consisting of A. H. Klian and Shiv Dayal, JJ., 
observed: 

“The only limit on the exercise of the 
power of the remand under Section 344 is 
that lire Court cannot give a remand for a 
term exceeding 15 days at a time. This 
limit for 15 days is for the purpose of ena- 
bhng the Court to see as to what progress 
has been made in obtaining further evidence. 
Each order of remand must be intelligently 
made and the Magistrate must give reasons 
for a further postponement of the enquiry or 
trial. In this view of the matter, I fail to 
see how the provision of Section 173 of the 
Criminal Procedure Code is a condition pre- 
cedent to a remand under Section 344 (lA) 
of the Criminal Procedure Code ” 

The above-mentioned three cases were re- 
lied upon and similar view was expiessed by 
P. Govinda Menon, J , in State of Kerala v. 
Madhvan Kuttan, AIR 1964 Ker 232. The 
learned Judge fuither observed: 

“The explanation makes it clear that it 
relates to a stage wheie the offence is still 
under investigation by the police. No in- 
vestigation can be held aftei the Magistrate 
has taken cognizance of the offence and the 
explanation must, therefore, necessarily refer 
to the circumstances existing befoie the tak- 
ing of cognizance of the offence by the 
Magistrate. There is nothing to be done by 
the Magistrate after cognizance is taken on 
a police report and before the commence- 
ment of an enquiry or trial. So postpon- 
ing commencement of an enquiry or tiial 
may include postponing of taking cogni- 
zance of the offence ” 

The Judicial Commissioner of Tripura also 
took the same view in Rab Noaz v. State, 
AIR 1965 Tripura 6. 

11. On behalf of the petitioners refer- 
ence has been made to AIR 1955 All 462. As 
stated above, the view expiessed in this case 
by the learned Single Judge was overruled 
in the latter Divfsion Bench case of Dukhi 
AIR 1955 All 521 Perusal of the facts of 
this case goes to show that Kali Charan ap- 
plicant was remanded to custody by City 
Magistrate, Fairukhabad. According to the 
police repoit. Kali Charan was also involved 
in cases under Section 420 and other sec- 
tions of the Indian Penal Code in Uttar Pra- 
desh, Madhya Pradesh, Bombay, Madras and 
other States. It was held that the City 
Magistrate, Fariukhabad, who had no juris- 
diction to try cases relating to the offences 
committed in Madras and other places, had 
no power to remand the accused to custody 
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for a period exceeding 15 days in the whole. 
-Although theie weie some geneial observa- 
tions in that case, the above facts would go 
to show that they were m the context of tire 
peculiar facts of that case. Be that as it may, 
a latter Division Bench expiessed its disagree- 
ment with the view taken in the above case. 

12. Another case leferred to on behalf 
of the petitioneis is Artatian Mahasuara v. 
State of Orissa, AIR 1956 Orissa 129, de- 
cided by Mohapatra and P. V. B. Rao, JJ. 
The learned Judges in this case held that 
Section 344 applied only to cases of which 
the Magistiate had taken cognizance. The 
learned Judges dissented fiom the view ex- 
pressed in Bidhmdra Kumai Roy’s case, AIR 
1949 Cal 143 and Dukhi’s case, AIR 1955 AU 
521. 

13. We are unable to subscribe to the 
pioposition laid down by the learned Judges 
in the above case as we do not find anything 
in Section 344 which makes it obligatory on 
the part of the Magistrate to take cognizance 
of an offence before remanding the accused 
to custody. A Magistrate takes cognizance 
of an offence under sub-section (1) of Sec- 
tion 190 of the Code (a) upon receiving a 
complaint of facts which constitute such 
offence, (b) upon a report in writing of such 
facts made by a police officer and (c) upon 
information received from any person other 
than a police officer or upon his own know- 
ledge or suspicion, that such offence has 
been committed. The expression “taking 
cognizance” has not been defined in the 
Code It can, however, be said that before 
any Magistrate lakes cognizance of an of- 
fence under Section 190 he must have ap- 
plied Ills mind for the puipose of proceed- 
ing in a paiticular way as indicated in the 
suhscquenl provisions When a Magistrate 
applies liis mind not foi the puipose of pro- 
ceeding under the subsequent sections but 
for taking action of some other kind, for 
example, ordering investigation under Sec- 
hon 156 (3), or issuing such a warrant for 
die purpose of such investigation, he cannot 
be said to have taken cognizance of the 
offence. See in tins connection R. R. Chari 
V. Slate of ITtlai Piadesh, AIR 1951 SC 207. 
K.inia, C. J., who spoke for the Court in 

_lhe above case, also refeired to clause (b) 
of .sub-section (1) of Section 190 and ob- 
seived that the police report, referred to in 
that danse, uas evidently' one in a cogni- 
zable case wlien the iiolice hai'e completed 
then mx’csligation It would, therefore, fol- 
low that the cognizance of an offence in a 
cogmz.ible case ui’ider clause (b) of sub-sec- 
tion (1) of Section 190 can be taken by tlie 
Magistrate after llic police have completed 
the investigation. 

The question of l.nking cognizance under 
the above danse when fiiither investigation 
Iws still to be carried out would, therefore, 
not nornmlly arise. Wo liavc already held 
lahovc that it would not he permissible to 
‘read in Section 314 a limitation on the power 
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of Magistrate to grant lemand only in case, 
a charge-sheet under Section 173 has been 
put- in Court. Likewise, we cannot subs- 
cribe to the proposition that die taking of 
cognizance of an offence is a condition pre- 
cedent to the passing of an order of remand 
of the accused to custody under Section 314 
of the Code. 

14. Reference has been made on behalf 
of the pefationers to Section 170 of the Code 
and it is submitted that a leport in the 
nature of an incomplete chaige-slieet should 
be forwarded under that section by the 
police before an order of remand under 
Section 344 is made There is nothing in 
die language of Section 170 which wairants 
such a conclusion. Indeed, the said sec- 
tion contains no reference to the submission 
of a report in die nature of an incomplete, 
charge-sheet. Apart from that, we find that 
accoiding to the dictum laid down in thel 
case of Artatran Mahasuara. on which casej 
reliance lias been placed by the petitioners,! 
Sections 170 and 173 are to be lead togedier 
and contemplate a simultaneous action. 

15. Anodier case to which reference has 
been made on behalf of the petitioners is 
Tara Singh v. State, AIR 1951 SC 441. 
Wliat was held in that case, apart from 
other matters with which we are not con- 
cerned, was that where the First Report 
made by the police to a Magistrate, though 
called incomplete challan, contains all the 
paiticulars required by Section 173 (1) (a) 
and a second report with a supplementary 
challan is filed subsequently, giving the 
names of some formal witnesses, the fiist 
report is in fact a complete repoit as re- 
quired by Section 173 (1) (a) of the Code 
and it is not necessarily vitiated by the meie 
fact dial a supplementary challan is subse- 
quently filed The dictum laid down in the 
above case dealt with a matter which was 
essentially different and in our opinion the 
petitioners cannot derive any assistance from 
that. 

16. Argument has then been advanced 
on behalf of the petitioners that Section 344 
finds its place in Chapter XXIV of the Code, 
the heading of whicli is “Gcneial Provisions 
as to Inquiries and Trials”. It is urged that 
as Chapter XXIV relates to inquiries and 
trials, an order for remand under tliat Sec- 
tion can only be made during the pendency 
of an inquiry and trial and not at a .stage 
prior to that. This contention, in our opi- 
nion, IS not well founded The Ijeadings pre- 
fixed to sections or sets of sections in some 
modem stahUes are regarded as picambles 
to those sections They cannot control the 
plain words of the statute, hut they in.ay ex- 
plain ainhiguous words. iSce in this con- 
nection Maxwell on Inlcinielalion of Statu- 
tes, Twelfth Edition p. 11). Tlierc is no am- 
biguit}’^ in Section 344 on account of which 
it may become necessary to refer to flic 
lieading of Chapter XXIV of the Code for 
the construction of the above section. On 
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the contiaiy there are indications that all the 
sections under Sec. 344 (Chapter XXIV Ed?) 
do not necessarily relate to a stage after the 
commencement of inquiry oi trial, Refer- 
ence in this connection may be made to Sec- 
tion 337 which is also a part of Chapter 
XXIV. According to this Section a pardon 
may be tendered by the authorit}' concerned 
to a person at any stage of the investigation 
or inquiry into, or the trial of the offence, 
with a view to obtaining the evidence of 
such person. The grant of paidon to a per- 
son at tire stage of investigation would 
normally be before the commencement of 
inquiry and liial. It would, tlierefore, fol- 
low that all the matters that are dealt with 
in the Sections under Chapter XXIV of the 
Code are not tliose at the stage of inquiry 
and trial but can also be at the stage of 
investigation. 

17. Reference has also been made on be- 
half of the petitioners to Rules and Orders 
of the Punjab High Court, Volume III, Chap- 
ter II-B, Paragraph 10, according to which 
if a remand is granted under Section 344, 
Criminal Procedure Code, the case is brought 
on to the Magistrate’s file and the accused, 
if detention is necessary, will remain in 
magisterial custody The above piovision 
can be of no assistance to the petitioners 
because it does not follow from it that a 
chaige-sheet must be submitted or the cogni- 
zance of an offence must be taken by a 
Magistrate before he can remand an ac- 
cused to custody under Section 344 of the 
Code. The fact that the case is brought 
on to the Magistrate’s file only indicates that 
the papers, on which the older foi the re- 
mand of die accused is made, would be- 
come a pait of the Couit file so that they 
can be put up for heaiing on tlie next date. 
Oiii attention has also been invited to Para- 
giaph 25 .56 of the Punjab Police Rules, 
Volume III, Reprint Edition, according to 
which an incomplete charge-sheet can be 
put in Court. The above paragraph con- 
tains instructions for the police and would 
not affect the procedure to be followed by 
a Criminal Court for which purpose we 
have necessarily to look to the Code of Cri- 
minal Procedure. 

18. The two accused were, on considera- 
tion of the facts of the present case, leleased 
on interim bail by the Division Bench be- 
fore the reference of ’this case to the Full 
Bench. Keeping in view all the facts we 
confirm the interim order and direct that 
the petitioners may remain on bail duiing 
the pendency of the case against them 

Older accordingly. 
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AIR 1970 GOA, DAMAN & DIU 96 

(V 57 C 17) I 

V. S. JETLEY, J. C. 

Vinayak Datta Durbhatkar and another, 
Appellants v. State and another, Respon- 
dents. 

Criminal Appeal Nos 11 and 19 of 1969, 
D/- 20-9-1969. 

(A) Evidence Act (1872), S. 32(1) — 
Dying declaration — Can form the sole 
basis of conviction. 

While considering the relevancy and 
admissibility of a dying declaration, the 
declaration has to be .closely scrutinised 
as it is not given on oath nor is it subject 
to cross-examination. But it cannot be 
said that dying declaration cannot form 
the sole basis of conviction unless it is 
corroborated by some other reliable 'evi- 
dence. 

A dying declaration stands on the same 
footing as any other piece of evidence 
and has to be ludged and tested in the 
light of surrounding circumstances and 
.with reference to principles governing the 
weighing of evidence. In order to test 
the reliability of a dying declaration the 
Court has to see the circumstances in 
which the dying declaration has been 
made, for example, the opportunity of 
the dying man for observation, whether 
the capacity of the dying man to remem- 
ber the facts stated had not been impair- 
ed at the time he was making the state-, 
ment and also if the statement has been 
made at the earliest opportunity and was 
not the result of tutoring by interested 
parties Once the Court has come to the 
conclusion that the dying declaration is 
a truthful version as to the circumstan- 
ces of the death and the identity of the 
assailants of the victim, there is no ques- 
tion ’ of further corroboration ATR 1969 
NSC 120, Foil. (Paras 4 and 5) 

(B) Evidence Act (1872), S. 32(1) — 
Dying declaration — Recording need not 
necessarily be by Magistrate. 

A -dying declaration cannot be said to 
be unsafe to rely on merely because it 
is recorded by a Head Constable and not 
a Magistrate It is, no doubt, desirable 
that such a declaration should be record- 
ed by a Magistrate, but for the purpose of 
law this is not an indispensable require- 
ment (Para 6) 

(C) Evidence Act (1872), S. 32(1) — 
Recording of dying declaration — Need 
not be in question and answer form. 

It is not an indispensable requirement 
of law that it should be recorded in a 
question and an answer form, and not in 
a narrative form. Recording of a dying 
declaration in a question and an answer 
form may perhaps be a better mode but 
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there can be no hard and fast rule. AIR 
1957 SC 904, Distinguished. (Para 6) 

(D) Evidence Act (1872), S. 32(1) 
Dying declaration — At time of recording 
declarant not imder expectation of death 

— .Admissibility — English and Indian 
law — Difference hetween. 

In regard to the admissibility of dying 
declaration, to say that when the deceas- 
ed made the declaration if there was no 
prospect of his death then reliance can- 
not be placed thereon, is to overlook the 
language of Section 32(1) of the Act 
Under that provision such statements .are 
relevant whether the person who made 
them was or was not at the time when 
they were made, under expectation of 
death, whatever may be the nature of 
the proceeding in which the cause of his 
death comes into question. This part of 
the Jiaw IS a departure from the English 
law where such statements should be 
made when the declarant is in settled 
hopeless expectation of imminent death 
The second departure is that such state- 
ments are admissible in civil proceedings 
Undei the English law they are not 

(Para 7). 

(E) Criminal P. C, (1898), S. 162(1) & 
(2) — Sub-s. (2) is an exception to sub- 
s. (1) — ^ Limitation imposed by S. 162(1) 

— Not applicable to dying declaration. 

Under Section 162(1) no sta-f-ement 

made by any person to a police officer in 
the course of investigation is to oe used 
agamst the accused. Section 162(2) is an 
exception Under that provision, a 
dying declaration made to a police officer 
during the course of investigation is 
taken out of ,the purview of Sec J62{1) 
In other words, the limitations imposed 
' by Section 162(1) are not applicable to 
a dying declaration This legislative step 
was conceived in public interests so that, 
guilty persons do not escape because the 
evidence of the victim is not available m 
Court. (Para 7) 

(F) Criminal P. C. (1898), S. 154 — 
Person assaulted brought to police station 

— Oral statement by him to Head Con- 

stable that accused assaulted him — Vic- 
tim removed to Hospital — Another Head 
Constable recording his statement in Hos- 
pital — Statement made in police station 
cannot be treated as F.I.R. — Later state- 
ment only can be said to have been given 
with obicct of putting police in .motion 
for investigation. (Para 7) 

(G) Evidence Act (1872), S. 32(1) — 
Dying declaration — Admissibility — De- 
claration referring to motive of iccused 
— That part of declaration is not admis- 
sible under the section. 

Where the deceased refers in his dying 
declaration to threats given by accused 
to him then that part of the declaration 
is not admissible under Section 32(1) of 
the Evidence Act which has to be strictly 


construed. The statement of the deceas- 
ed, containing a reference to the motive 
of the accused, is not admissible, as it is 
not a statement made by him as to the 
cause of his death, or as to any of the 
circumstances of the transaction which 
resulted in his death within the ambit 
and scope of Section 32(1) of the Evidence 
Act. It cannot take in acts whicn have 
no direct relation to death. (Para 7) 

(H) Evidence Act (1872), S. 8 — 
Charge of murder — Threats given bj 
accused to deceased — Evidence referring 
to, is admissible. 

Evidence referring to threats given by 
accused to deceased is admissible under 
the section The threats given by the 
accused constitute a motive and explain 
his antecedent conduct The presence of 
motive is relevant under the section as it 
goes to show the mens rea of a crime It 
IS. circumstantial evidence against an 
accused person. Motive, preparation and 
opportunity, are mental acts covered by 
this section (Para 8) 
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JUDGMENT:— This is an appeal by 
the appellant, against his conviction under 
Section 304 Part II of the Penal Code. 
The sentence passed by the learned Ses- 
sions Judge is 8 years’ R.I. and a fine of 
Ks. 300/- and, in default of payment of 
fine, to undergo further R I. for 2 months ^ 
The charge against the appellant at the* 
trial was that on or about 5th June, 1968 
at about 7 a.m. at Bandora village he com- 
mitted murder by intentionally or know- 
ingly causing death of Fondu alias Babuli 
Vithu Naik,_ and thereby committed an 
offence punishable under Section 302 of 
the Penal Code. There is also the appli- 
cation by the State for enhancement of 
the sentence passed. According to the 
State the conviction should have been 
under Section 302 of the Penal Cole 

2. The prosecution case, in a nutshell, 
is that the appellant and the deceased 
were known to each other for some period 
before the deceased was assaulted by the 
appellant with a spade on 5th June, 1968, 
resulting in multiple iniuries The de- 
ceased was a sepoy employed oy the 
Shanta Durga Temple Committee. In 
1965 the appellant was granted che fish- 
ing rights of the sluice gate of a certain 
field belonging to this temple. In ex- 
change the appellant was required to 
supervise the bunds of that field There 
was negligence on his part in this work 
and therefore these rights were with- 
drawn in September, 1965 It v/as the 
deceased who reported to the Committee 
that the appellant was negligent The 
appellant then started a case against the 
Committee. The deceased informed the 
Secretary and the President of the Com- 
mittee that the appellant had threatened 
him He also according to these office- 
bearers, threatened them The appellant 
lost this case and thereafter filed an 
appeal It was three days thereafter 
that he attacked the deceased with a 
spade. The deceased was removed to 
the ho'spital on 5th June, 1968, with 
multiple imuries He expired on 16th 
June, 1968 The police, after necessary 
investigation, arrested the appellant on 
25th July, 1968. He was thereafter chal- 
laned under Section 302 of the Penal 
Code. 

3. The case of the appellant is that he 
is falsely implicated because of litigation 
with the Temple Committee He pleaded 
an alibi He adduced evidence in his 
defence on alibi. He admitted he had 
been removed from the assignment of 
fishing rights He also admitted the 
institution of a case and an appeal. He 
denied the allegation that the deceased 
had been threatened by him. 

4. The prosecution evidence consists 
of — (a) the statement of the deceased 
that he was assaulted by the aoDellant 
with a spade, (b) the statements of seme 
prosecution witnesses soon after the 
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assault that the deceased informed them 
that he had been assaulted by the appel- 
lant; (c) evidence on antecedent conduct 
of the appellant; (d) evidence oh 'ubse- 
quent conduct of the appellant; and (e) 
medical evidence. As regards (al there 
is the statement of the deceased as to the 
cause of his death admissible under Sec- 
tion 32 fl) of the Evidence Act. Ihd as- 
sault took place at about 7 am. 5th 
June, 1968 The deceased was removed 
to the Margao Hospital same day at 10.45 
a m where his statement was recorded by 
Sebastiao Caeiro (P.W. 13) at about 2 30 
pm. This statement (Exh. 18) was regis- 
tered as first information report under 
Section 324 of the Penal Code. It is an 
important piece of evidence It is a short 
statement and it may be convenient to 
reproduce it: — 

"I am working as a watchman in 
Devaloy of Shantadurga-Queula. Since 
1965 I was entiusted by Devaloy Com- 
mittee to guard a field denominated 
"ZUON KORPI KAHDDI”, situated at 
Keloshim-Marmagoa. In the very year 
one Shri Vinaica Fotto Durbattkar of 
Korrzale-Parampo, Modkoi who was look- 
ing after a manos "SHANTIGATON” 
which is adiacent to the referred field, 
wanted to reap the field in question but 
as I was maintaining the watch on it I 
prevented him from doing so and since 
then the said Vinaica was not in good 
terms with me. On several occasions he 
threatened me of being killed but I took 
it as simple. Today at about ' 6 30 hrs. 
I was proceeding to Keloshim in the field 
as some- work is going on in it On the 
way, after half an hour of journey and 
at Nomshj suddenly the said Vinaica Dur- 
battkar came with a Spade (Pahudo) 
and its thick stick hit on the back side 
o| my neck and in consequence of which 
I fell down on the ground Subsequently 
he gave another hit of iron part c:' my 
left ear and thereby I became unconsci- 
ous. Hearing my shouts some villagers 
came running and they brought me in 
sense by giving canjee water. At that 
time I noticed a severe injury on my 
right leg and others almost all over the 
body At that time Shri Vinaica was 
not there and further I was broueht at 
the Ponda Police Station Hence my 
complaint and request for legal action. 
The present complaint was read over, ex- 
plained in Konkani and the conteots ad- 
mitted to be correct ” 

This statement, recorded as a dying 
declaration, shows — (1) that the appel- 
lant was not on good terms with the 
deceased, (2) threats by the appellant on 
several occasions; (3) assault by the ap- 
pellant with a spade resulting in injuries 
on neck, left ear and other parts of the 
body of the deceased, (4) the deceased be- 
came unconscious after the assault: (5) 
presence of some villagers who helped the 



1084 


Vinayak Datta v. 

deceased to regain consciousness: (6) ab- 
sence of the appellant when the villagers 
turned up; and (7) removal of the deceas- 
ed to the Ponda Police Station and there- 
after to Margao hospital. This declara- 
tion is to be closely scrutinized as it was 
not given on oath nor was it subject to 
cross-examination That "what the 
soldier said is not evidence” is one of the 
best-known rules of law This "hearsay 
rule” is strictly followed in criminal cases 
and for reasons that are obvious When 
the life or liberty of an accused person 
is at stake it is- necessary to have first- 
best and not second-best evidence There 
are, however, some - exceptions to this 
rule both under English and Indian law; 
for example, a dying declaration 

5. Mr S. K Kakodkar, learned coun- 
,sel for the appellant, contends that this 
'declaration cannot form the sole basis of 
conviction unless it is corroborated by 
some other reliable evidence This con- 
tention is not well founded. In its latest 
decision (2nd May, 1969) 'Pandharinath 
Budho Patil v The State of Maharashtra’, 
Cr. Special Leave Appeal No 96 of 1967 
= (AIR 1969 NSC 120) the Supreme Court 
observed. — 

"It argued on behalf of the appel- 
lant that the High Court was not lustified 
in basing the conviction of the appellant 
on the dying declaration of Gangadhar 
after having rejected the evidence of the 
four eye-witnesses as unreliable It was 
said that the dying declaration of Ganga- 
dhar ought not to have been acted upon 
unless there was sufficient corroboration 
thereof We are unable to accept this 
argument as well founded It cannot be 
laid down as an absolute rule of law that 
a dying declaration cannot form the sole 
basis of conviction unless it is corroborat- 
ed. It is not also correct to lay down 'as 
a general proposition that a dying decla- 
ration is a weaker kind of evidence than 
other pieces of evidence. A dying decla- 
ration stands on the same footing as any 
other piece of evidence and has to be 
judged and tested in the light of sur- 
rounding circumstances and with refer- 
ence to principles governmg the weighing 
of evidence In order to test the reliabi- 
lity of a dying declaration the Court has 
to see the circumstances in which the 
dying declaration has be^n made, for 
example, the opportunity of the dying 
man for observation, whether the capa- 
city of the dying man to remember the 
facts stated had not been impaired at the 
lime he was making the statement and 
also if the statement has been made at the 
earliest opportunity and was not the 
result of tutoring by interested parties 
In order to pass the lest of reliability the 
dying declaration has to be subjected to 
a very close scrutiny keeping in view the 
fact that the statement has been made in 
the absence of the accused who had no 
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opportunity of testing the veracity of the 
statement by cross-examination. But 
once the Court has come to the conclu- 
sion that the dying declaration is a truth- 
ful 'version as to the circumstances of the 
death and the identity of the assailants 
of the victim, there is no question of fur- 
ther corroboration. ■ (See Khushal Rao v. 
State of Bombay, AIR 1958 SC 22).” 
This test of reliability is to be borne in 
mind before considering the relevancy 
and admissibility of the dying declaration 
in the present case. The observauons of 
the Supreme Court in 'Ram Nath v. State 
of Madhya Pradesh’, AIR 1953 SC 420, to 
the effect, that it is not safe to convict an 
accused person merely on the evidence 
furnished by a dying declaration without 
further corroboration are in the nature of 
obiter dicta, as would be clear from the 
observations made by the Supreme Court 
in later decisions, see 'Harbans Singh v 
State of Punjab’, AIR 1962 SC 439 and 
AIR 1958 SC 22 (supra) In the words 
of Bowen. L J : — 

"I believe that obiter dicta, like the pro- 
verbial chickens of destiny, come home to 
roost sooner or later in a very uncom- 
fortable way to the Judges who have 
uttered them, and are a great source of 
embariassment in future cases” (1888-38 
Ch D 71) "yet there are dicta and dicta , 
as Lord Esher, M R pointed out 

6. It is next contended by Mr S K, 
Kakodkar that this declaration was re- 
corded by a Head Constable and not by a 
Magistrate and therefore it is not safe to 
rely thereon This contention also is not 
well founded I may agree with him 
that it is desirable that such a de- 
claration should be recorded by a Magis- 
trate but for the purposes of the law this 
is not an indispensable requirement. It 
is also not an indispensable requirement 
of law that it should be recorded in a 
question and an answer form, as argued 
by Mr S K Kakodkar, and not^ in a 
narrative form Recording of a' dying 
declaration in a question and an answer 
form may perhaps be a better mode but 
there can be no hard and fast rule Mr. 
S K Kakodkar cites 'Bakhshish rSingh v 
State, of Pumab’, AIR 1957 SC 904 in 
support of this argument. In that case 
the dying declaration recorded by a Head 
Constable was a long document narrative 
of a large number of instances which 
happened before the actual assault It 
was observed by the Supreme Court at 
page 906 that- — 

"Such long statements which are more 
in the nature of First Information Reports 
than recital of the cause of death or cir- 
cumstances resulting in it are likely to 
give the impression of their being not 
genuine or not having been made unaid- 
ed and without prompting.” 

The dying declaration was recorded in 
Urdu in that case while the deceased 



1970 On. L. J. Vinayak Datta v. Stale (Jetley J, C.) 


1085 


spoke in the Puniabi language. The 
dying declaration, in view of the facts 
accepted by the Supreme Court, though 
in the form of first information report, 
was held unprompted and voluntary in 
spite of the fact that it contained "long 
statements”. This decision does not help 
the appellant. The dying declaration, m 
our case, is a short document in a narra- 
tive form. The deceased made this de- 
claration in Konkani language but Head 
Constable Sebastiao . Caeiro (P.W. 13) 

recorded it in English. The fact that he 
knows K-onkani is not disputed. This 
language has no written script of its own. 
Some persons write it in the Roman 
script while others in the Marathi script. 
He denied in cross-examination that it 
was recorded after the death of the 
deceased on 16th June, 1968. A copy of 
this declaration was sent to the Magis- 
trate of the area same day, ie, 5th June, 
1968, and was received by him next day, 
as would be clear from the despatch 
register of the Ponda Police Station. The 
deposition of Sub-Inspector Prabhakar 
Rane (P.W. 15) makes this position clear. 
The denial by Head Constable is borne 
out by the record. The further argument 
of Mr. S. K. Kakodkar, that when the 
deceased made the. declaration there 
was no prospect of his death and there- 
fore reliance cannot be placed thereon, 
seems to overlook the language of Sec- 
tion 32(1) of the Evidence Act. Under 
that provision "such statements are rele- 
vant whether the person who made them 
was or was not at the time when they 
were made, under expectation of death, 
whatever may be the nature of the pro- 
ceeding in which the cause of his death 
comes into question”. This part of the 
law is a departure from the English law 
where such statements should be made 
when the declarant is in "settled hopeless 
expectation of imminent death”. The 
second departure is that such statements 
are admissible in civil proceedings, Under 
the English law they are not 

7. Having dealt ■with these prelimi- 
nary contentions, I would next consider 
the circumstances in which the dying 
declaration was made. The deceased 
was assaulted at about 7 a m. on 5th June, 
1968 and he was brought in a taxi by 
Sadguranath Sungtankar (P.W. 6), Secre- 
tery of the _ temple committee, to the 
Ponda Police Station at about Bam. 
same day. He informed him that he 
had been assaulted by the appellant with 
the spade He also informed Head Con- 
stable Salvador Noronha (P.W. 12) that 
the appellant had assaulted him This 
information was given by him at the 
earliest possible opportunity before his 
statement was recorded as first informa- 
tion report. This and other corroborative 
pieces of evidence I shall consider later 
when I come to item (b) of the prosecu- 


tion evidence. There was no possibility 
of tutoring the deceased at that stage. He 
knew the appellant very well. This fact 
is not in dispute. The assault took place 
early morning when there -was enough 
light. As ■will appear from the medical 
evidence which will be discussed here- 
after the deceased was given a number of 
blows on almost all parts of his body. It 
was not a case of a single blow given 
with lightning rapidity followed by a rapid 
run in a by-lane or a street. The deceas- 
ed had an adequate opportunity to ob- 
serve and recognize the appellant This 
is not a case of mistaken identitv, as 
rightly submitted by Mr. L C Gama, 
learned Public Prosecutor. Mr S. K. 
Kakodkar invites my attention to 'Proof 
of Guilt’ by Glanville Williams, an author 
of international repute, wherein at page 
106 it is stated, "In England and America 
most of the spectacular miscarriages have 
been due to wrong identification of the 
defendant as the culprit”. He also in- 
■vites my attention to the opinion of the 
learned author, reached as a re.sult of 
deep study and research, that "The maior 
source of error was found to oe the 
identification of the accused by the vic- 
tim of a crime of violence”. This opinion 
is entitled to respect but the present case 
does not fall in this category. There are 
cases and cases. The physical capacity of 
the deceased to make the statement to 
Head Constable Sebastiao Caeiro (P.W 
13) was not impaired. There is no sug- 
gestion to that effect at the Bar, The 
statement narrates the manner of the 
attack It mentions the blows given on 
the ear and the neck with a spade. The 
deceased survived for 11 days after the 
assault The statement by the deceased 
was accepted and acted upon by the 
learned Sessions Judge and I see no good 
reason to differ from his assessment 
The argument of Mr. S. K. Kakodkar 
that because the deceased died after 
about 11 days therefore the basic justifi- 
cation for admitting the declaration 
under Section 32(1) of the Evidence Act 
w at slake has not the support of law 
There is no reason why Head Constable 
Sebastiao Caeiro should make a false 
record One thing more before I close 
discussion on this aspect of the case. The 
declaration made to Head Constable 
Sebastiao Caeiro is recorded as first in- 
formation report under Section 154 of 
tne Code of Criminal Procedure. Accord- 
Kakodkar the statement 
made by the deceased to Head Constable 
Salvador Noronha (P.W. 12) that he had 
been assaulted by the appellant being 
pricm in ■time, should be regarded as 
r l.K. and not the later statement made 
to Head Constable Sebastiao Caeiro (PW 
13), He argues that this later statement 
IS hit by Section 162(1) of the Code of 
Criminal Procedure. This argument does 
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not take into consideration the provisions 
of Section 162(2) of the Code of Criminal 
Procedure, assuming the statement made 
to Head Constable Salvador Norohha is* 
to be regarded as FIR Under Sec- 
tion 162(1) no statement made by any 
person to a police officer in the course of 
investigation is to be used against the 
accused. Section 162(2) is an -exception. 
Under that provision, a dying declaration 
made to a police officer during the course 
of investigation is taken out of the pur- 
view of Section 162(1) In other words, 
the limitations imposed by Section 162(1) 
are not applicable to a dying declaration 
This legislative sten was conceived in 
public interests so that guilty persons do 
not escape because the evidence of the 
victim is not available in Couit It may 
be stated that the oral statement n>ade to 
Head Constable Salvador Noronha was 
not complete in itself The first priority 
for the Police was removal of the deceas- 
ed to the Margao Hospital The state- 
ment by the deceased to Head Constable 
Sebastiao Caeiro was given with the ob- 
iect of puttmg the Pohce in motion in 
order to investigate This cannot be said 
of the statement to Head Constable 
Salvador Uoronha The learned Public 
Prosecutor next drew my attention to the 
statement of the deceased regarding 
threats given by the appellant tiut this 
part of the statement is not admissible 
under Section 32 (1) of the Evidence Act 
which has to be strictly, construed A 
statement of the deceased, prior to his 
death, containing a reference to the motive 
of the accused, is not admissible, as it is 
not a statement made by him "as to the 
cause of his death, or as to any of the 
circumstances of the transaction which 
resulted in his death” within the ambit 
and scope of Section 32 (1) of the Evi- 
dence Act It cannot take in acts which 
have > no direct relation to death The 
statement as to threats may be admissi- 
ble under Section 8 of the Evidence Act 
This aspect of the case I would consider 
when I deal with the antecedent conduct 
of the appellant. The deceased died as a 
result of the iniuries inflicted and there- 
fore, the declaration made by him can 
be used against the appellant. The legal 
position would be different if death is not 
due to iniuries caused For my part as 1 
consider this matter, I would regard the 
declaration in this case as a true version 
as to the circumstances of the death of 
the deceased and also on the identity of 
the appellant as the person who assaulted 
the deceased with the spade (M O 1) it 
does not suffer from any serious infirmi- 
ties, as stated by Mr. S K Kakodkar 

8. Mr. L, C Gama, learned Public 
Prosecutor, submits that the prosecution 
case does not rest solely on the dying dec- 
laration of the deceased and that there is 
corroboi alive evidence in support thereof 


This IS so. I'his corroborative evidence 
consists of the statements of some pro- 
secution witnesses to whom the deceased 
complained that he had been assaulted by 
the appellant with a spade. Vinaeca 
Gaudo (P W. 4), Esvonta Gaudo (P W. 
3), Domingos Dias (P W. 5), Sadguianath 
Sungtankar (P. W, 6) and Prabhaker 
Kuvelker (P W 16) were informed by the 
deceased soon after the incident of assault 
and before he was taken to the Ponda 
Police Station that the appellant had as- 
saulted him with a spade Esvonta Gaudo, 
Vinaeca Gaudo and Domingos Dias passed 
by the place of the assault shortly after the 
incident They were examined by the 
Police on 17th June, 1968 after the death 
of the deceased on 16th June, 1968 Dr 
Prabhaker Kuvelker, President of the 
Temple Committee, was also examined on 
that date The possible reason for not ex- 
amining them earlier seemed to be that- the 
offence reported on 5th June, 1968 was re- 
gistered under Section 324 of the Penal 
Code, a minor offence as compared to the 
offence of murder The Police did not 
take this offence seriously in the begin- 
ning The Polite became more serious 
after the deceased died on 16th June 1968. 
This approach has not the support of law. 
It is in the evidence of Esvonta Gaudo 
that he went to Sadguranath Sungtankar 
and informed him that the deceased had 
told him that he had been miured by the 
appellant with a spade and that thereafter 
the appellant had run away Sadguranath 
Sungtankar came to the place of the as- 
sault and there he found Vinaeca Gaudo 
Mr. S. K. Kakodkar fairly concedes that 
Sadguranath Sugtankar and Dr Prabha- 
ker Kuvelkar are respectable witnesses 
but he argues that because of the litiga- 
tion pending between the Temple Com- 
mittee on the one hand and the appellant 
on the other, accompanied by threats to 
them, they readily persuaded themselves 
to believe that the appellant was che as- 
sailant. This argument does not impress 
me They are definite that it was the 
deceased who said he had been assaulted 
by the appellant and I am satisfied that 
they are not drawing upon their imagina- 
tion. .'Esvonta Gaudo and Vinaeca Gaudo 
were there at the place of the offence and 
their evidence and also the evidence of 
Sadguranath Sungtankar and Dr. Prabha- 
ker Kuvelker has been considered reliable 
by the learned Sessions Judge The ex- 
amination of Esvonta Gaudo and Vinaica 
Gaudo by Police at a late stage, I may 
have viewed with some suspicion, but for 
the fact that they were seen by Sadgura- 
nath Sungtankar at the scene of ihe of- 
fence soon after the assault. The learned 
Sessions Judge had the advantage of ob- 
serving their demeanour and there is no 
good reason why their evidence should be 
discarded Sadgurancth Sungtankar and 
Dr. Prabhaker Kuvelker also deposed to 
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the threats given by the appellant to them 
and the deceased. This part of their evi- 
dence has also been accepted by the learn- 
ed Sessions Judge. The threats given by 
the appellant constitute a motive and ex- 
plain his antecedent conduct The appel- 
lant was annoyed because the fishing 
rights in his favour were withdrawn by 
the Temple Committee at the instance of 
the deceased. The presence of mohve is 
relevant under Section 8’ of the Evidence 
Act, as it goes to show the mens rea of 
a crime. It is circumstantial evidence 
against an accused person. Motive, pre- 
paration and opportunity, are menial acts 
covered by this section. When there is 
clear and reliable evidence that an ac- 
cused has committed a crime, the ques- 
tion of motive is not of much significance; 
'Gurcharari Singh v. State of Puntab’, 
AIR 1956 SC 460, but the present case is 
not one where the death caused is motive- 
less. The motive in this case lends ad- 
ditional support to the finding that the ap- 
pellant is guilty. Mr. S. K. Kakodkar says 
that the motive in this case is too remote 
in time and that the time interval be- 
tween the incident and grudge is not pro- 
ximate. Mr. L. C. Gama submits that the 
incident of assault took place about three 
days after the appeal filed by the appel- 
lant. This is so. Revenge harboured and 
nursed is not governed by any rule of 
limitation It .is also not governed by 
reason. It has a technique of its own. 
The evidence on the subsequent conduct 
of the appellant is that he absconded after 
the assault. This evidence also is rele- 
vant under this section. The plea of an 
ahbi and also the evidence thereon by 
Puti Chodankar (D. W. 1) has not been 
believed by the learned Sessions Judge 
and for good reasons Mr S. K. Kakod- 
kar submits that this evidence is reli- 
able I have been taken through this 
evidence and the observation of the learn- 
ed Sessions Judge that it does not appear 
to be reliable is correct. Mr. S K. Kakod- 
kar is right when he states that failure 
to establish an alibi does not relieve the 
prosecution of the burden of proving the 
case beyond reasonable doubt This pro- 
position IS well settled I have nothing 
more to say on the prosecution evidence 
at Items (c) and (d) except that I would 
repeat that the appellant and no one else 
assaulted the deceased 

9. The prosecution evidence at Item (e) 
is medical evidence of an advisory nature 
given on the data placed before the medi- 
cal officers examined on behalf of the pro- 
secution. Their evidence is primarily an 
evidence of opinion and not of fact Dr 
Germano Menezes examined the deceased 
at the Ponda Hospital at about 8 a m on 
5th June, 1968 He suspected fracture of 
the ribs of the deceased He noticed that 
. the deceased was finding some difficulty in 
respiration He sent him to the Margao 


Hospital. Dr. Agostinho Lourenco (P. W. 
7) examined the deceased after his ad- 
mission at the Margao Hospital at 10.45 
£i. m. and found the following ini'uries: — 
1. An incised wound, transversal on the 
left ear stitched with two stitches, 2. Two 
incised wounds, one on the left frontal 
face about 3 cms in length, superficial and 
the second about 2} cms. in length, on the 
left parieto occipital region bone deep; 
3. Fracture of the ribs; 4. Two extensive 
jibrasions on the left forearm and on left 
elbow and a third small abrasion on the 
nose; 5. An abrasion on the left knee 
joint; and 6. Compound fracture of the 
fight leg. The deceased was x-rayed im- 
mediately, and he noticed fracture of the 
fight leg bone and also fracture of the 
fith, 7th and 8th right ribs There was 
no sign, according to him, of the fracture 
of the skull or effusion of the chest. The 
deceased was operated upon at about 3 30 
p. m. same day. He made -satisfactory 
progress for 9 days after the operation but 
on the 16th at about 10.00 a. m he faint- 
ed suddenly and thereafter died at about 
11 45 a. m The death of the deceased, 
according to him, was probably due to 
pulmonary ebolism which is a consequence 
of fracture of the leg. In his opinion, the 
iniuries caused to the deceased were not 
.sufficient in the ordinary course of nature 
to cause death. Dr. Mablu Borker (P. W. 
10) performed the post-mortem on the 
corpse of the deceased on 17th June at 
about 10 a m. Apart from the iniuries 
noticed by Dr. Agostinho Lourenco, he 
found a fissured fracture of the left parie- 
tal bone 5 cms. long running antero-pos- 
teriorly lust under the iniury of the scalp. 
This injury, according to him, corres- 
ponded to the incised wound about 2| cms. 
in length on the left parieto-occipital 
region bone deep, noticed by Dr. Agostinho 
Lourenco as injury No 2 The injuries, 
according to him, were all ante-mortem. 
In his opinion, the death was due to the 
failure caused by ischaemia of the heart 
due to the internal haemorrhage accele- 
rated by the toxaemia from the infected 
fracture of the right leg and cumulative 
effect of multiple injuries causing deterio- 
ration of the functions of the vital organs. 
In simple words, the death was due to the 
cumulative effect of the multiple injuries 
including fractures. He expressed the 
opinion that the injuries caused were 
likely to cause the death of the deceased. 
They were caused, according to him, by 
a heavy blunt cutting weapon. The spade 
recovered from the place of the offence, 
in his opinion, could cause these injuries. 
The injuries on the ear and the neck lend 
support to the declaration of the deceased 
discussed earlier. 

^ 10. _ The next question for considera- 
tion is _ whether on the basis of the medi- 
cal evidence^ noticed above what offence 
is committed'^ Is it murder — a more 
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heinous offence — or culpable homicide 
not amounting to murdei— a less heinous 
offence In this coimection the applica- 
tion made on behalf of the State for en- 
hancement of the sentence passed by the 
learned Sessions Judge may be consider- 
ed at this stage. According to that ap- 
plication the offence falls under clause 
'2ndly’ of Section 300 of the Penal Code. 
This also is the submission of Mr Gama 
Mr. S. K. Kakodkar states that the offence 
falls under Section 326, I P C. They are 
not right m their submissions Let us turn 
to Sections 299, 300 and 304 of the Penal 
Code. Section 299 defines 'culpable homi- 
cide.’ Section 300 explains when culpable 
homicide is murder, a more heinous of- 
fence. Under that section, culpable homi- 
cide IS murder if the act by which the 
death is caused is done vnth the intention 
of causing death or in the manner 
indicated in clauses '2ndly’, '3rdly’ and 
'4thly.’ This section also contains excep- 
tions where culpable homicide is not 
murder. Section 302 provides punishment 
for culpable homicide amounting to 
murder. Section 304 provides punishment 
for culpable homicide not amounting to 
murder. Now, it is common ground, that 
the appellant did not assault the deceased 
with the spade with the intention of caus- 
ing his death Clause 'Istly’, in Sec 300, 
therefore, is inapplicable Clause '2ndlv’ 
is erroneously invoked on behalf of the 
State, as would be clear from the illustra- 
tion (b) appended to this section This 
clause will apply if the assault by the ap- 
pellant was committed with the intention 
of causing such bodily iniury as the ap- 
pellant knew to be likely to cause the 
death of the deceased to whom the harm 
is caused. This was not the prosecution 
case at the trial, nor does, it arise on the 
evidence recorded at the trial Mr Gama 
then fell back on clause '3rdly’, clause 
'4thly' admittedly being inapplicable 
Clause 'Srdly’ regards culpable homicide 
as murder, if the act by which the death 
is caused is done with the intention of 
causing bodily imury to any person and 
the bodily iniury intended to be inflicted 
is sufficient in the ordinary course of 
nature to cause death. The scope and 
application of this clause has been con- 
sidered by the Supreme Court in more 
than one decision It will suffice if re- 
ference is made only to 'Harjinder Smgh 
V. Dellii Administration’, AIR 1968 SC 867 
This decision reviews two other decisions 
of the Supreme Court, 'Virsa Singh v 
State of Punjab’, AIR 1958 SC 465 and 
'Raiwant Singh v. Slate of Kerala’, AIR 
1066 SC 1874 In Rajwant Singh’s case, 
AIR 19G6 SC 1874 reviewed in tin's tlcci- 
.sion, Hidayatullah. J. (as he then was), 
speaking for the Supreme Court observed 
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caused, next it must be 
-stablished obiectively what the nature of 

.“'^^^ary course of 
I * ^ound to be 

satis- 

hed. Then it must be proved that there 
was an intention to inflict that very ih- 

iniury and that 
It was not accidental or unintentional If 
this IS also held against the offender the 
offence of murder is established. 


"As was laid down in 1958 SCR 1495= 
AIR 1958 SC 465 for the .npplicalion of 
this clause it mu.sl be finsl cstablbhed that 


In Virsa Singh s case, AIR 1958 SC 465 
Bose J.. delivering ludgment on behalf of 
the Suprerne Court, observed that the en- 
quiry for the purposes of this clause:— 

„ is broad-based and simple 

ana based on commonsense: the kind 
enquiry that "twelve good men 
and true could readily appreciate and 
understand To put it shortly, the pro- 
secution must prove the following facts 
bring a case under Sec 300 
tmrdly ; First, it must establish quite 
objectively, that a bodily injury is pre- 
sent; Secondly, the nature of the injury 
rnust be proved; These are purely objec- 
tive investigations Thirdly, it must be 
proved that there was an intention to in- 
flict that particular bodily injury, that is 
to say, that it was not accidental or un- 
mtentional, or that some other kind of 
injury was intended. Once these three 
elements are proved to be present, the 
enquiry proceeds further, and, fourthly, 
It must be proved that the injury of the 
type just described made up of the three 
elements set out above is sufficient to 
cause deatli in the ordinary course oi 
nature This part of the enquiry is pure- 
ly objective and inferential and has noth- 
ing to do with the intention of the of- 
T_ 9^.^^ these four elements ai e 
established by the prosecution (and, oI 
com se, the burden is on the prosecution 
throughout) the offence is murder undei 
bection 300 "thirdly’’.’’ 

the principle! 

enunciated by the Supreme Court The 
wSh? ^'^"'^ence is silent on the questior 
individual injury was fatal 

ble for the death of the deceased Thif 
certain. According to Dr 
Agostinlm Lourenco, the injuries cau.soc 
were not sufficient in the ordinary course 
oi^nnture to cause death I accept thi‘ 
sufliciency is the high pro- 
babihty of death m the ordinary wav oi 
nature Therefore, the objective test S 
not satisfied. This will rule out thf arJ- 
of this clause apart Jiom the fact 

such a?-, cutting instrument 

S fl ■ blunt wea- 

offFnii “'“-fhod 'lathees’ may bring the 

Clause There arc cases and cases, The 
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attack was with the spade on almost all 
parts of the body of the deceased and it 
was indiscriminate in its nature. This 
would be clear from the totality of the 
circumstances on the record. The_ second 
incised wound (injury No. 2) noticed by 
Dr. Afiostinho Lourenco may have proved 
fatal but this is a conjecture, apart from 
the fact that it cannot be said that the 
appellant intended to cause that particular 
wound. 1 have no doubt that clause 
'Srdly’ is not attracted. The appellant has 
not relied on any exception in Section 300 
and, therefore, we have necessarily to fall 
back on Section 299. It will be noticed 
that Section 299 is in three parts. The 
first part applies where death is caused 
by doing an act with the intention of caus- 
ing death. This part and clause Tstly’ 
in Section 300 are similar. The second 
part applies where death is caused by 
doing an act with the intention of causing 
such bodily injury as is likely to cause 
death. The intention here must be to 
cause the particular bodily injury as is 
likely to cause death. The probability _ of 
death is there, but not a high probability 
of death in the ordinary way_ of nature, 
as envisaged by the objective test in 
clause 'Srdly' in Section 300. The differ- 
ence seems to be in degree and not in 
kind The third part applies in this case 
and therefore, the offence is punishable 
under Part II of Section 304 of the Penal 
Code. Under that part, culpable homi- 
cide not amounting to murder is punish- 
able where the act by which death is 
caused is done with the knowledge that 
it is likely to cause death, but without 
any intention to cause death, or to cause 
such bodily imury as is likely to cause 
death. Where such an act is done with 
the intention of causing death or of caus- 
ing such bodily injury as is likely to cause 
death, it will attract part I of Section 304 
of the Penal Code and not Part II thereof 
This would be a case of culpable homi- 
cide not amounting to murder as in 
Part II This section takes in, within Its 
sweep the exceptions enumerated in Sec- 
tion 300 where the requisite intention as 
envisaged in Section 304 is present. As 
stated already, the blows with the spade 
were given indiscriminately with the 
knowledge that the appellant was likely 
thereby to cause the death of the deceas- 
ed The spade had an iron covering at 
its bottom Knowledge envisaged under 
Part II of Section 304 is an awareness of 
the consequence of a criminal act. The 
appellant could not have foreseen as sub- 
stantially certain the death of the deceas- 
ed, although he should have known that 
death would be the probable result The 
manner of causing the injuries, the nature 
of the injuries caused, -parts of the body 
where they were caused, the weapon used 
in the commission of the offence and the 
conduct of the accused aje relevant factors 
1970 CrLl/.J, 69 . 


in considering whether the offence is 
murder or culpable homicide not amount- 
ing to murder. 'Hayati Usta v. State’, AIR 
1967 Goa 11. The ribs of the deceased were 
fractured with the spade. ^Its iron part 
caused the incised wounds on the face and 
in the region of the head of the deceased 
resulting in a fissured fracture beneath 
the scalp. A spade is a weapon likely to 
cause death. The argument of Mr. Kakod- 
kar that Section 326 of the Penal Code 
applies in this case is devoid of substance. 
It does not deserve serious consideration. 

12. Mr, S. K. Kakodkar finally submits 
that the sentence passed on the appellant 
under Section 304, Part II is rather harsh; 
The maximum sentence of imprisonment 
under that Section is 10 years The attack 
in this case was pre-meditated. The ob- 
ject of the appellant was to wreak 
revenge. Revenge is a kind of wild .jus- 
tice. The following lines of permanent 
literary value from 'Merchant of Venice’ 
by Shakespeare, if I ma.y cite them, are 
apt in the context: 

"If I can catch him once upon the hip, 
I will feed fat the ancient grudge I bear 
him.” 

It is gratuitous to search a man’s mind 
for motives other than the age-old ones 
of the desire for revenge, greed, easy 
money, lust, passion and cruelty. It is 
well settled that in the matter of the 
sentence discretion exercised by the trial 
Court is not to be lightly interfered with. 
It is also well settled that the exercise of 
discretion as to the question of sentence is 
a matter of prudence and not of law. In 
'Pandurang v. State of Hyderabad’, AIR 
1955 SC 216 the Supreme Court observed 
that the question of sentence is and must 
always remain a matter of discretion un- 
less the law otherwise directs. It is true 
that there are cases where a sentence of 
five years under this section was pas- 
sed. There are also cases where a higher 
sentence was passed, depending upqn the 
facts and circumstances of each case, I 
am not satisfied that the discretion vested 
in the learned Sessions Judge in this case 
has been arbitrarily exercised This dis- 
cretion cannot be cabined and confined 
within the strait-jacket of a set for- 
mula As regards the order imposing 
fine,_ there is httle justification and ac- 
cordingly it is set aside The conviction 
and the sentence of imprisonment under 
Section 304,_ Part II, recorded by the 
learned Sessions Judge are maintained for 
the reasons mentioned above, except in 
regard to the fine. In this view of the 
matter the appeal filed on behalf of the 
appellant is rejected The application for 
enhancement of the sentence passed under 
Section 439 of the Code of Criminal Pro- 
cedure must also share the same fate. 
Order accordingly 

■ I , _ Order accordingly. 
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J. M. SHETH AND D. P. DESAI, JJ. 

M. B Kharade and another. Petitioners 
V. State of Gujarat, Opponent. 

Cnminal Revn. Applns. Nos. 95 and 102 
of 1969, D/-S-7-1969, against order of SpJ. 
J., Ahmedabad (Rinnl) at Narol in Spl. Case 
No. 5 of 1968 and Spl. J , Ahmedabad City 
in Spl Case No. 15 of 1968. 

(A) Bombay Police Act (22 of 1951), S. 3 
— One police foice for the whole State — 
Anti-CoiTuption Unit separated from office 
of Inspector-General of Police and brought 
under direct control of Government — No 
contravention of section — It is not creabng 
separate or second police force in tlie State. 

(Paras 9, 11) 

(B) Bombay Police Act (22 of 1951), 
S. 5 (a) — Constitution of Police Force — 
Power of Government to organise police 
force does not mean power to bifurcate 
police force — ■ Government passing resolu- 
tion to separate Anti-Corruption Unit and 
bringing it under its direct control — There 
is no bifurcation of police force. (Para 11) 

(C) Bombay -Police Act (22 of 1951), 
S. 2 (11) — “Police Officer” — He must 
be appointed under Act — It is not neces- 
sary that he should be under the control 
of Inspector-General of Police, Police offi- 
cer who is a member of Anti-Corruption 
Bureau directly working under Government 
is a “police officer” svithin S. 2 (11). 

(Para 9) 

(D) Prevention of Corruption Act (1947), 

S. 5-A — Investigation into cases under 
Act — Investigation by police officer below 
One specified in section — Granting of 
permission by Magistrate — Examination of 
question by Magistrate whether any other 
officer mentioned in section was available 
will have no bearing upon the legality of 
permission granted by him, AIR 1969 Guj 
362, Applied. (Para 13) 

Cases Referred: Chronological Paras 

(1969) AIR 1969 Guj 362 (V ^3) = 

Criminal Revn Appln No^ 270 of 
of 1968 = 1969 Cn LJ 1503, 

M. B Tharda v. State of Gujarat 13 

R. J Shethna, for Petitioners, G T 
Nanavati, Assistant Govt. Pleader, for 
State. 

DESAI, J : Both these matters have been 
referred to a Division Bench by our brother 
Sarela J , on account of the questions of 
law raised The order in Cnminal Revn. 
Appln No 95 of 1969 which is challenged 
before us was passed by Mr D T Dave, as 
Special Judge, Ahmedabad (Rural) at Narol 
on 17-12-68 and the order in Criminal Revn. 
Appln No 102 of 1969 was passed by 
Mr M P Thakkar, Special Judge, Ahmeda- 
bad Cit^', on 28-2-1969, These two orders 
were passed in Special Case^ No 5 of 1968 
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and Special Case No. 15 of 1938 pending 
‘before the ‘respective Special Judges. 

2, In Criminal Revn. Appln. No 95 of 
1969, the facts are that the Government 
appointed Mr. D. J. Dave, Assistant Judge 
and Additional Sessions Judge, Ahmedabad 
(Rural) at Narol, to be a Special fudge for 
the District of Ahmedabad (Rural) to try 
the offences specified in Section 6 of the 
Cnminal Law Amendment Act, 1952, by 
notification dated June 20, 1966. Then by 
notification dated May 13, 1968, Mr. D. J. 
Dave was appointed by Government to 
officiate as Cnief Magistrate for the City of 
Alimedabad vice Mr. D. C, Mehta who 
proceeded on leave from 29th Apnl, 1968 
to 7th June, 1968 with permission to suffix 
8th and 9th Tune, 1968 which were holi- 
' days. Thereafter by notification dated 
May 29- 1966, the High Court reposted 
Mr. D. G. Me'hta as Chief City Magistrate 
for the City of Ahmedabad on his return 
from leave and reposted Mr. D. J. Dave as 
Assistant Judge, Ahmedabad (Rural) at 
Narol, on his relief by Mr. D. C. Mehta. 
The chaige-sheet against the petitioner m 
Criminal Revn. Appln. No. 95 of 1969 was 
submitted by the police on October 28, 1988. 
Thereafter on November 22, 1968, the Gov- 
ernment issued another notification under 
Section 6 (1) of the Cnminal Law Amend- 
ment Act, 1952, m supersession of the previ- 
ous notification dated June 20, 1966. By 
this notification Mr. D J Dave, Assistant 
Judge and Additional Sessions Judge, 
Ahmedabad (Rural) at Narol was appointed 
to be the Special Judge for the Alimedabad 
Revenue Distnct excluding the City of 
Alimedabad By the same notification 
Mr. S L. Talati, Joint Judge and Additional 
Sessions Judge, was appointed as Addi- 
tional Special Judge for Sabaikantlia Reve- 
nue District. It was after tins notification 
that the petitioner submitted application 
dated November 30, 1968, m Special Case 
No 5 of 1968 - questioning the jurisdiction 
of Mr. D J Dave to commence the tnal 
against him on the ground that on his ap- 
pointment as Chief City Magistrate for the 
City of Ahmedabad, he ceased to be the 
Assistant Judge and Additional Sessions 
Judge, Ahmedfabad (Rural) at Narol and, 
therefore, ceased to be the Special Judge 
for that area As per the submission in 
this application the reposting of Mr D J. 
Dave as Assistant Judge, Ahmedabad 

K at Narol did not automatically con- 
wer on him as the Special Judge of 
that area “in the absence of a fresh ap- 
pointment in accordance with the provisions 
of Section 6 of the Criminal Law Amend- 
ment Act, 1952” Another contention was 
also taken in this application which raises 
a common question of law in both these 
revision applications before us That con- 
tention was that tlie Anti-Corruption Branch 
of the State Government having been 
made independent from the local Police 
force under the control of the Inspector- 
General of Police, its officers cannot be 
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said to bo the Police officers because the 
Anti-Corruption Branch was made independ- 
ent by the Slate Government without any 
authonty of law and in contravention of 
the provisions of the Bombay Police Act, 
1951 (hereafter referred to as 'the Act’), 
under which there can be only one police 
force. It was further submitted tliat tlie 
police officer of Anti-Corruption Branch* 
who had submitted police report or 
charge-sheet on October 28, 1968, was thus 
not a pohce officer and the charge-sheet 
submitted by him could not be said to be 
a police report upon which the Special 
Judge could take cognizance of the oftences 
disclosed in the pohce report. In view of 
these two contentions it was prayed that 
appropnate orders may be passed on the 
ground that the Special Judge has no juris- 
diction to commence the tnal. 

3. In Cnminal Revn. Appln. No. 102 of 
1969 the . charge-sheet was submitted by 
Mr. Solanki, P. S, I., Anti-Corruption 
Bureau, before the Special Judge for the 
City of Ahmedabad. In that case Being- 
Special Case No. 15 of 1968, the petitioner- 
accused gave application to the Special 
Judge objecting to the investigation by Mr. 
Solanki on the ground that Mr, Solanki 
was not a police officer because of creation 
of Anti-Corruption Bureau as an independ- 
ent force in contravention of the provisions 
of law. This ground is similar to the 
second giound which was urged before 
Mr. Dave at Narol. A further ground was 
also taken before the Special Judge at 
Ahmedabad as regards the legality of in- 
vestigation and it was the duty of the 
learned Magistrate who granted permission 
to investigate the offence to Mr. Solanki to 
get himself satisfied not merely about the 
absence of superior officers m the Anti- 
Corruption Branch but also the non-avail- 
ability of other officers of the general pohce 
force in the City of Ahmedabad. In the 
course of argument on this application be- 
fore the Special Judge of Ahmedabad it 
was urged that the learned Magistrate act- 
ed mechanically in granting permission to 
P. S. I. Solanki because he did not satisfy 
himself about the non-availability of other 
police officers of the general police force 
who were entitled under the law to investi- 
gate this offence. Another contention was 
also taken up and it was this According 
to Mr. Solanki the date of giving bnbe 
was fixed between the bnbe-giver and bribe- 
taker as June 29, 1968, whereas the supe- 
nor police officers, no doubt, were out of 
station on June 28, 1968, but there was 
nothing to show that they were to conti- 
nue to remain out of station on June 29, 
1988. It was urged that the learned Magis- 
trate failed to remise that the material elate 
with reference to which the date of avail- 
ability of the superior police officers had 
to be judged was Tune 29, 1968. It was 
urged that in overlooking this aspect the 
learned Magistrate failed to apply liis -mind 
in granting permission. 
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4 . In passing tlie ordei from which Cri- 
minal Revision Application No. 95 of 1969 
arises, Mr. Dave held that his powers as 
Special Judge were not withdrawn by the 
State Government while he was officiating 
as Chief City Magistrate and therefore 
those powers continued as conferred upon 
him under the original notification of 1966. 
He also pointed out that tliereafter by noti- 
fication published in the Gazette dated 
5-12-1968 the Government of Gujarat have 
appointed him as Special Judge for Alimed- 
abad Revenue District excluding the City 
of Ahmedabad. He. theiefore, held that 
he had power to take cognizance of the 
offences in question. He overruled the 
contention that tlie investigation in this 
case was not by a pohce officer and that 
the report submitted by him was not a 
police report. 

5. The learned Special Judge of 
Alimedabad also came to the conclusion 
that P. S. I. Solanki was a pohce officer 
and did not cease to be so by setting up of 
the Anti-Corruption Bureau as an independ- 
ent unit. He also came to the conclusion 
that the Magistrate had not acted mecha- 
nically in granting permission to investigate 
the offence. Thus, m both the cases the 
appheations by the accused-petitioners were 
rejected by the respective Judges and 
against those orders the accused have come 
in revision, 

6. At the hearing of those applications, 
Mr. Shethna for the petitioners in both the 
appheations contended that the indepen- 
dence given to the Anti-Corruption Bureau 
from the control of the Inspector General 
of Police by the Gujarat State by its resolu- 
tion dated September 30, 1963 is ultra 
vires the provisions of the Bombay Police 
Act, 1951, Therefore, the officers attached 
to the Anti-Corruption Bureau were not 
police officers and no cognizance could 
have been taken on the report submitted 
by such officeis as a result of an illegal 
investigation carried out by them. The 
second submission of Mr. Shethna was that 
Mr. Dave, Additional Sessions Judge at 
Narol ceased to be a Special Judge on his 
appointment as officiating Chief City Magis- 
trate for the city of Ahmedabad from the 
moment he took charge of that post. There- 
fore, in the submission of Mr. Shethna un- 
less and until there was a fresh notifica- 
tion issued by the State Government under 
Section 6 of the Criminal Law Amendment 
Act, 1952, the powers of Special Judge 
were lost to Mr. Dave and he has no juris- 
diction to take cognizance of the offences 
in the case submitted to him Lastly, Mr. 
Shethna contended that the investigation 
carried out by P. S I. Solanki in the case 
pending before the Special Judge of 
Ahmedabad was illegal because the city 
Magjistrate who granted permission under 
Section 5A of the Prevention of Corrup- 
tion Act, 1947 did not satisfy himself about 
the requirement of 5A. Jq develoB-i 
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ing his submission, tin the fiist point Mr. 
Shethna' contended that tlie provisions of 
Section 3 of the Bombay Police Act, 1951 
which laid down that there shall be one 
police foice for the whole of the State of 
Gujarat were mandatory. He then invited 
our attention to the piovisionsof Sections 4, 
5, and 6 of that Act and laid particular 
emphasis on die provisions of Section 6 (1) 
which provided foi the appointment of an 
Inspector General of Police for the direc- 
tion and supeiwision of the police force. 
These piovisions will be set out at a later 
stage. Mr. Shethna’s contention is that by 
notification dated 30-9-1963 the State Gov- 
ernment set up a sraaiatc Anti-Corruption 
Bureau undei the direct control of the 
Government in the Home Department and 
in doing so set at naught the poweis of 
the Inspector Geneial of Police undei Sec- 
tion 6 (1) to direct and supervise the police 
force. In his submission this power 
could not be taken away by the Slate Gov- 
ernment even if it purported to organise 
the police force because it was the statu- 
tory power. At one stage he also submitted 
that on account of creation of the Anti- 
Coiruption Bureau as an independent unit, 
the power which the Inspector General of 
Police had, as police officer of the superior 
rank under Section 551 of the Criminal 
Procedure Code, was also taken away. In 
his submission the entire police force of the 
State should be under the direction and 
supervision of the Inspector General of 
Police and the police loice cannot be so 
organised so as to take away this power of 
direction and supervision and vest it in 
some othei authority. That according to 
Mr Shethna, would tantamount to creation 
of another police force in the State which 
would be m clear violation of Section 3 of 
the Act. He, theiefore, uiged that the 
Anti-Coiruption Bureau has been created in 
violation of these mandatory provisions and 
therefore any officer of that Bureau cannot 
be considered to be police officer. If that 
is the position then m the submission of 
Mr. Shethna such an officer has no power 
to investigate the offences in question and 
the investigation by such an officer would 
be illegal It was also contended that the 
formation of opinion by such an officer and 
the submission of report on the basis of 
that opinion would not be a police repoit 
under Sec 173 of the Criminal Piocedure 
Code and therefoie on such a report the 
Special Judge cannot take cognizance of 
the offences in question. It was Mr 
Shethna’s contention that power 'of direc- 
tion and supervision of the police force in 
the State is conferred in express terms by 
Section 6 (1) of the Act and in the alter- 
native he submitted that in any case that 
power can necessarily be implied from the 
revisions of Section 6 (1). Therefore, in 
IS submission any power of direction and 
supervision conferred on any officer other 
than the Inspector General of Police being 
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inconsistent with the power of Inspector 
General of Police is not legal. 

7. As against these submissions, Mr. 
Nanavati, Assistant Government Pleader, 
relied upon the definition of police officer 
contained m Section 2 (11) of the Act and 
submitted that the question that we have 
to determine is whether the investigating 
officer in each of these cases is a police 
officer as defined by these provisions. In 
Ins submission if that officer is a police offi- 
cer as defined by these provisions then the 
fact that he is subject to the control of 
authority (A) or authority (B) does not 
affect his status as a police officer. He also 
relied upon Sections 3, 4, 5 and 6 of the 
Act and submitted that the superinten- 
dence of the police force throughout the 
State of Gujarat was in express terms vested 
in the State and the purported exercise of 
power of direction and supervision by the 
Inspector General of Police or its confer- 
ment would not restrict the power of 
supenntendeiice conferred upon the State 
Government under Section 4 of the Act. 
He then pointed out that Section 5A of 
the Act provides that the State Govern- 
ment had power to determine the number, 
ranks and organization of the police force 
as well as its powers and functions and 
duties subject to the provisions of the Act. 
In his submission Section 6 provided for 
appointment of an Inspector General of 
police so that the State which has the final 
control in the matter relating to the police 
force may act through the agency of the 
Inspector General of Police, In his sub- 
mission no powers of direction and super- 
vision have been conferred upon the Inspec- 
tor General of Police under Section 6 of 
the Act which cannot be determined or 
taken away by the State Government. In 
this connection he urged that we should 
read Section 4 of the Act along with Sec- 
tion 6 and that Section 4 is the overriding 
provision of the Act which controls Sec- 
tion 6. He submitted that there was 
nothing to show that the State police force 
must be subject to the control of the 
Inspector General of Police alone and 
urged that Section 6 of the Act was enacted 
merely foi the purpose of administrabve 
convenience and it could not affect the 
status of a police officer. He then pointed 
out that the Act itself contemplated ap- 
pointments of the various officers who 
would not be under the control of Inspector 
General of Polic but under the control of 
the State Governmenk In this connection 
he drew our attention to Sections 7 and 
S'A of the Act He also referred to Sec- 
tion 6 (2)(b) of the Act which in his sub- 
mission enabled the State Government to 
confer the powers of Inspector General 
of Police on the Additional Inspector-General 
of Police or Deputy Inspector-General of 
Police. He then relied upon the terms of 
the impugned resolution dated September 
SO, 1963 and pointed out that the object of 
this resolution was to set up Anti-Corrup- 
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tion unit under the direct control of the 
Government for the purpose of strengthen- 
ing the organization and streamlining the 
machinery for ‘ better and more effective 
handling of Anti-Corruption work. This in 
liis submission pertains to organisation of 
the police force witliin the power of the 
State Government and does not amount to 
creation of a separate police force as urged 
by Mr, Shethna. 

8. Before we come to these respective 
contentions it \TOuld be necessary to set 
out the relevant provisions of the Act, Sec- 
tion 2 (11) defines ‘pohce officer and reads: 

“2 (11). Police officer means any member 
of the police force appointed or deemed to 
be appointed under this Act, and includes 
a special or an additional police officer ap- 
pointed under Section 21 or 22." 

Sections 3, 4, 5, 6, 2 (a), .7 (c) and 8 (a) 
of the Act read as under : 

“3. There shall be one police force for 
the whole of the State of Gujarat, provid- 
ed that the members of the police forces 
constituted under any of the Acts men- 
tioned in Schedule I, immediately before 
the coming into force of tins Act in the 
relevant part of the State shall be deemed 
to be the members of the said police 
force.” 

4. The superintendence of Pohce 
force throughout the State of Gujarat vests 
in and is exercisable by the State Govern- 
ment and any control, direction or super- 
vision exercisable by any officer over any 
member of the pohce force shall be exer- 
cisable subject to such superintendence. 

5. Subject to the provisions of this Act: 

(a) the pohce force shall consist of such 
number m the several ranks and have such 
organization and such powers, functions 
and duties as the State Government may 
by general or special order determine, 

(b) the recruitment, pay, allowances and 
all other conditions of service of the police 
foice shall be such as may from time to 
time be determined by the State Govern- 
ment by general or special order : 

Provided that (i) the rules and orders 
governing the recruitment, pay, allowances 
and other conditions of service of the mem- 
bers of the police force constituted under 
any of the Acts mentioned in Part I or II 
of Schedule I and deemed to be the mem- 
bers of the pohce force under Section 3, 
shall continue in force until altered or 
cancelled under clause (b); but m the case 
of members of the pohce force constituted 
under any of the Acts mentioned in Part II 
of that Schedule such alteration or cancel- 
lation shall be subject to the proviso to 
sub-section (7) of Sec. 115 of the States Re- 
organization Act 1956, (li) nothing in this 
clause shall apply to the recruitment, pay, 
allowances and other conditions of service 
of the members of the Indian Police and 
Indian Police Service ’’ 

6. (1) "For the direction and supervision 
of the police force, the State Government 
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shall ajppoint an Inspector General of 
Police \vho shall exercise such powers and 
perform such functions and duties and 
shall have such responsibilities and such 
authority as may be provided by or under 
this Act or orders made by the State Gov- 
ernment, 

(2) (a) The Stale Government may ap- 
point an Additional Inspector General and 
one or more Deputy Inspectors General of 
Pohce. 

(b) The State Government may direct 
tliat any of the powers, functions, duties 
and responsibihties and the authority of 
tbe Inspector General of Pohce may be 
exercised, performed or discharged as the 
case may be, by tlie Additional Inspector 
General or a Deputy Inspector General. 

(c) The State Government may also by 
a general or special order direct that the 
Additional Inspector General or Deputy 
Inspector General shall assist and aid the 
Inspector General in the performance, exer- 
cise and discharge of his powers, functions, 
duties, responsibilities and authority in 
such manner and to such extent as may 
be specified in the order.” 

7 (a) “The State Government may ap- 
point a Police officer to be the Commis- 
sioner of Pohce for any area specified in a 
notification issued by the State Government 
in tbis behalf and published in tbe Official 
Gazette,” 

7 (c) “The Commissioner shall exercise 
such powers, perform such functions and 
duties and shall have such responsibilities 
and authority as are provided by or under 
this Act or as may otherwise be directed 
by the State Government by a general or 
special order : 

Provided that the State Government may 
direct that any of the powers, functions, 
duties, responsibilities or authority exer- 
cisable or to be performed or discharged 
by tbe Commissioner shall be exercised, 
performed or discharged subject to the 
control of the Inspector General: 

Provided further that the area for which 
a Commissioner has been appointed under 
this section shall not, unless otherwise 
provided by or under this Act, be under the 
charge of the Distnct Magistrate or the 
District Superintendent for any of the pur- 
poses of this Act, notwithstanding the fact 
that such area forms part of a district with- 
in the ' territorial jurisdiction for which 
a District Magistrate or a District Superin- 
tendent may have been appointed.” 

8 (a) “The State Government may ap- 
point for the whole of the State of Gujarat 
or for any part thereof one or more 
Supenntendents of Pohce as it may think 
fit; 

(1) for the Police Wireless System. 

(2) for the Police Motor Transport sys- 
tem, or 

(3) for the performance of such specific 
duties as the State Government may 
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from time to time detennme in this behalf, 
and the Supenntendent so appomted shall 
exercise such powers and perform such 
functions as the State Government may 
from time to time assign to him: 

Provided that such powers and functions 
shall be exercised or performed subject to 
the contiol of the Inspector-General. 

9. Now the material point for our deci- 
sion IS whether the persons who submitted 
chaige-sheet before the two learned Special 
Judges in these two cases, were police offi- 
cers or not and for that purpose, the defini- 
tion of that term as contained in Section 2 
(11) IS very relevant. According to the 
definition, police officer would mean any 
member of the pohce force appomted or 
deemed to he appointed under the Act. It 
would also include a special or an addi- 
tional pohce officer appointed under Sec- 
tions 21 and 22 In defining the term 
‘police officer’ the Legislature has not indi- 
cated that the police officer should not 
only be appointed or deemed to have been 
appointed under the Act but should also be 
under the conPol of the Inspector General 
of Police. The word has reference to the 
status of the officer and for that purpose 
all that is to be seen is whether he js a 
member of the police force appointed under 
the Act. Now it is not the case of the 
petitioners that the officers who investigat- 
ed these cases were not appomted as mem- 
bers of the police force under the Act. 
Therefore, it seems tliat m order to show 
that these two persons are not police offi- 
cers, Mr. Shethna has to rely upon a lohg 
hne of leasoning in order to bring us ‘to 
the conclusion that the persons working *'as 
officers in the Anti-Corruption Bureau can- 
not be said to be pohce officers. For this 
purpose Mr. Shethna starts with the provi- 
sions of Section 6 (1) of the Act and m his 
submission any pohce officer belonging to 
the single police force in the State Govern- 
ment must necessarily be under the direc- 
tion and supervision of the Inspector Gene- 
ral of Police. In dealmg with this submis- 
sion we have to take notice of the signi- 
ficant difference between the provisions of 
Sections 4 and 6 (1) of the Act. Section 4 
in express terms states that the power of 
superintendence of the police force through- 
out the State of Gujarat vests in and is 
exeicisable by the State Government As 
against this theie is no express enactment 
in Section 6 similaily wxirded viz , that the 
power of direction and supervision of the 
police force in the State of Gujarat vests 
m the Inspector General of Police There- 
fore, the contention of Mr. Shethna that 
Section 6 (1) in express terns confers 
power of direction and supervision of the 
police force on the Inspector General of 
Police cannot be accepted. It is also not 
possible to imply by way of necessary im- 
plication that tins jaower of direction and 
supervision is vested exclusively m the 
Inspector General of Pohce. The provision 
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of sub-section (2) (b) of Section 6 ' of the 
Act in itself shows that no such power can 
vest exclusively m the Inspector General 
of Pohce under the enactment in question 
because the powers, functions, duties and 
responsibilities and the authority of the 
Inspector General of Pohce can also he 
confeired upon the Additional Inspector 
General of Pohce or Deputy Inspector Gene- 
ral of Police- If we read Section 6 (1) as 
it IS, it is clear that the fiist part of that 
section readmg “for the duection and super- 
vision of the Police Force, the State Gov- 
ernment shall appoint an Inspector General 
of Police” only shows the object of the 
creation of the post of the Inspector Gene- 
ral of Pohce. It IS true that this post is a 
statutory post but m creatmg it, the legis- 
lature has merely specified the object of 
creabon of that post. So far as the powers 
exercisable by the incumbent of that post 
are concerned, tlie latter part of Secbon 6 
(1) in itself makes the position clear viz., 
that the incumbent can exercise powers as 
may be provided by or Tinder tfie Act or 
as may be directed by orders made by tlie 
State Government. The word ‘such” with 
reference to exercise of powers by the 
Inspector General of Pohce as contamed in 
Section 6 (1) of the Act is also significant. 
So far as tlie powers exercisable bv the 
Inspector General of Police under tne Act 
are concerned, they may be found m Sec- 
tions 16, 20, 23, 24, 25 , 28 and 29 of the 
Act. Section 6 (1) enables the State Gov- 
ernment to confer such other powers on the 
Inspector General of Pohce as may be 
directed by orders made by the State Gov- 
ernment. Therefoie, for the purpose of 
direction and supervision of the pohce 
force, the legislature enabled the State 
Government to confer powers upon the 
Inspector General of Pohce and that in 
itself would indicate that the first part of 
Section 6 (1) does not amount to confer- 
ment of absolute powers of direction and 
supervision on the Inspector General of 
Police in express terms or by necessary im- 
plication. Now the resolution in question 
deals with the control over the Anti-Corrup- 
tion Bureau and vests that control in the 
Home Department Section 6 (1) of the 
Act does not lay down that all the police 
officers belonging to the single police force 
in the State shall be under the control of 
die Inspector General of Police. There is 
indication in the Act itself to the contrarj'. 
Thus when we read Section 7 (a) and the 
first proviso of Section 7 (c) of the Act, it 
becomes clear that the State Government 
can appoint a police officer to be the Com- 
missioner of Pohce and confer upon him 
melt poxvers, functions and responsibilities 
and make him subject to such duties as may 
be directed by the State Government by a 
general or special order Then the first 
proviso lays dovm that the State Govern- 
ment may direct tliat any of tlie powers, 
functions, duties, responsibilities or autho- 
nty exercisable or to be performed or dis- 
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charged by the Commissioner of police 
shall be exercised, performed or discharged 
subject to the control of the Inspector 
General of Police. We find another instance 
in Section 8 of the Act which provides for 
the appointment by the State Government 
for the whole of the State or for any part 
thereof one or more Superintendents of 
Police either for the Pohce Wireless system 
or for the Pohce Motor Transport system 
or for the performance of such specific 
duties as the State Government may from 
time to time determine m this behalf. That 
section also piovides that the Superinten- 
dents so appointed shall exercise such 
owers and perform such functions as the 
tate Government may from time to time 
assign to them. Then the proviso states that 
such powers and such functions shall be 
exercised or performed subject to the con- 
trol of the Inspector General of Pohce. 
Thus in case of the appointment of the 
Police Commissioner the powers conferred 
upon him may be exercised subject to the 
control of the Inspector General of Police, 
if the State Government so directs. This 
would show that in the absence of such a 
direction the Pohce Commissioner is not 
subject to the control of Inspector Gene- 
ral of Police which exercising the powers 
conferred upon him and performing duties. 
The proviso to Section 8 (a) in itself shows 
that whenevei exercise of powers by a 
particular pohce officer was intended to be 
made subject to the control of the Inspec- 
tor General, specific provision was made in 
the section. We may turn to the latter 
part of Section 4 of the Act which says 
that any control, direction or supervision 
exercisable by any officer over any member 
of the pohce force shall be exercisable sub- 
ject to such superintendence of the State 
Government. When we read these diflferent 
provisions, one thing becomes clear and it 
IS this. It is not that the legislature provid- 
ed that the Inspector General of Police had 
the overall power of direction and super- 
vision over the pohce force and that this 
ower was so sacrosanct that it could not 
e touched by the State Government even 
though the power of superintendence of 
the police force throughout the State was 
expressly vested in the Slate Government. 
The word ‘superintendence’ would also take 
in the control over the police force. There 
IS other indication in the Act itself which 
would show that what is material is the 
ultimate supenntendence of the State Gov- 
ernment over the police force. The Act 
itself contemplates existence of two distinct 
supenor police officers exercising within 
their respective jurisdiction the powers of 
direcdon and supervision conferred upon 
them under tlie Act, and for that purpose 
we may reproduce Sections 23 and 24 of 
the Act. 

23. “Subject to the orders of the State 
Government the Commissioner in the case 
of the pohce force allocated to areas for 
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which he has been appointed and the Ins- 
pector General in the case of the pohce 
force allocated to other areas may make 
rules or orders not inconsistent with this 
Act or with any other enactment for the 
time being in foice, 

(a) regulating the inspection of Police 
Force by his subordinates; 

(b) detei mining the description and 
quantity of arms, accoutrements, clothing 
and otlier necessaries to be furnished to the 
police; 

(c) prescribing the places of residence of 
members of ,the police force; . 

(d) for institution, management and regu- 
lation of any police fund for any purpose 
connected with police administration; 

(e) regulating, subject to the provisions of 
Section 17, the distribution, movements 
and location of the pohce, 

(f) assigning duties to police officers of 
all ranks and graded, and prescribing: 

fi) the manner in which, and 

(ii) the conditions subject to which, they 
shall exercise and perform their respective 
powers and duties; 

(g) regulating the, collection and com- 
munication by the police of intelligence and 
information; 

(h) generally, for the purpose of render- 
ing the pohce efficient and preventing 
abuse or neglect of their duties," 

“24. (1) The Inspector Geneial may, sub- 
ject to the rules and orders of the State 
Government, call for such returns, reports 
and statements on subject connected with 
die suppression of crime, the maintenance 
of order and the perfoimance of their 
duties as Ins subordinates may be able to 
furnish to him. The Inspector General 
shall communicate to the District Magis- 
trate and the Revenue Commissioner any 
general orders issued by him for the pur- 
poses aforesaid as in consequence of the 
information furnished to him, and also any 
orders which the State Government may 
direct. 

(2) The Commissioner may subject as 
aforesaid with reference to the area under 
his charge can for such repoits, returns 
and statements as are provided for in sub- 
section (1).’’ 

According to Section 23 the Commissioner 
of Police IS given powers to make lailes or 
orders in respect of matters specified in 
that section, in case of police force allocat- 
ed to aieas for which he has been appoint- 
ed. The same rule-making power is con- 
ferred upon the Inspector General of Police 
in respect of these matters, “in the case of 
pohce force allocated to other areas,”, the 
words 'other areas’ are veiy important in 
this connection They wdl show that for 
the area for which the Commissioner has 
been appointed he has the power to make 
niles or orders not inconsistent with the 
Act or with any other enactment for the 
time being in force, with regard to the 
matters specified in Section 23 and in res- 
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pect of police force allocated 'to other areas, 
that power is conferred upon the Inspector 
General of Police, Similarly Section 24 (1) 
confers powers upon iho Inspector General 
to call for the letums, reports etc., and sub- 
section (2) of Section 24 confers the same 
powers on the Commissionei of Police with 
refeience to the aieas under his charge. 
The exeicise of these powers is also subject 
to the rules and oiders of the State Gov- 
ernment. These two sections would, there- 
fore, show that in single police force the 
law contemplated two distinct authoiities 
and conferied upon them the rule-making 
power with regard to tlie police force with- 
in their respective Jurisdiction in respect of 
matters specified in Section 23 and con- 
ferred power to call for returns etc., in 
respect ol tliese areas, under Section 24. 
This provision would, theicfore, show that 
the power of direction and supervision over 
the entire police force in the State is not 
only not conferred in express terms by Sec- 
tion 6 but the legislature had provided for 
ccintingencies in which the Police Commis- 
sioner may act independently from the 
Inspector General of Police in respect of 
the powers conferred upon him under Sec- 
tions 23 and 24 of the Act So far as the 
ultimate control of the State Government 
is concerned, these powers of making rules 
or orders confeired hy Section 23 and the 
power oS calling for returns etc., are sub- 
ject to the oiders of the State Government. 
Then we may reproduce Sections 25 (1), 
25 (2) (a), 25 (c) of the Act. 

25 (1). "The State Government or any 
officer authorised by sub-scction (2) in that 
behalf may suspend, reduce, dismiss or re- 
move an Inspector or any member of the 
subordinate ranks of the Police force whom 
he shall think cruel, pciwerse, remiss .^or 
negligent in the discharge of his duty or 
unfit for the same and may fine to an 
amount not exceeding one month’s pay, any 
member of the subordinate ranks of the 
police foice, who is gmlty of any breach 
of discipline or misconduct or any act 
rendenng him unfit for the discharge of 
Ins duty, which does not require his suspen- 
sion or dismissal.” 

25 (2) (a) “The Inspector-General, the 
Commissioner and the Deputy Inspector- 
General shall have authority to punish an 
Inspector or any member of the subordi- 
nate ranks under sub-section (1). A Dis- 
trict Supeiintendent shall have the like 
authoiity in respect of any Police officer 
subordinate to him below the grade of 
Inspector and may suspend an Inspector 
who is subordinate to him pending inquiry 
into a complaint against such Inspector and 
until an order of the Inspector-General or 
Deputy Inspector-General can be obtained.” 

25 (c) "The exercise of any power con- 
fen ed by this sub-section shall be subject 
always to such rules and orders as may be 
made by the State Government in that 
behalf,” 
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These provisions deal with a power of 
consideianle magnitude inasmucli as they 
provide for suspension, reduction, dismissal 
or removal of an Inspector of Police or any 
member of subordinate lanks of the police 
force. Sub-sechon (1) confers , these powers 
on the State Government in the first 
instance. Sub-section (2) (a) provides _ that 
the Inspector-General, the Commissioner 
and the Deputy Inspector-General shall 
have authority to punish a police officer or 
any member of the subordinate rank under 
sub-section (1). Now the exercise of this 
authority or power to punish conferred 
upon tbe Inspector General of Police by 
sub-section (2) (a) is also made subject to 
such rules and orders as may be made by 
the State Government m that behalf. 
Therefore, so far as the control over the 
pohee force in the State is concerned, there 
is nothing in Section 6 of the Act to show 
that tliat control vests exclusively in the 
Inspector General of Police. If we hear in 
mind tlie various provisions of tlie Act then 
it becomes clear that the first part of Sec- 
tion 6 only sets out the object for appoint- 
ment of an Inspector General of Police and 
that object is direction and supervision of 
the police force. But so far as the poweis 
enabling the cairying out of that object are 
concerned, they must either be found in 
other provisions of the Act or in the orders 
made by the State Government. It is in 
tins context that we must now turn to Sec- 
tion 5 (a) of the Act which confers powers 
upon the State Government the power to 
determine the ranks and tlie 'power of 
organization of the police foice as well as 
the authonty to determine the powers, 
functions and duties which may have to he 
exercised by members of the pohee force. 
It is pursuant to this power of oiganization 
that the State Government appears to have 
made the resolution dated September 30, 
1963. This resolution reads as under : 

"Anti-Corruphon 
Buieau, Establishment of — 
Government of Gujarat, 

Home and Cml Supplies Department, 

Kesolution No ACB 3263/B, 
Sacluvalaya, Ahmedabad. 

Dated the 30th September, 1963. 
Resolution: 

The Anti-Corruption woik in the State 
forms part of the responsibilities of the 
Inspector General of Police and is looked 
after by him with the assistance of an 
Assistant Inspector Genervil of Police Witli 
a xaew to strengthening this organization 
and streamlining this maclimei-y for better 
and more effective handling of Anti-Corrup- 
tion work. Government has decided to set 
up a separate Anti-Coiniption Bureau under 
the direct control of Government in the 
Home Department for xx'ork in connection 
With the collection of intelligence and 
investigation of cases of bribery and corrup- 
tion, embezzlement of Government money 
and other malpractices and making en- 
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quiries into complaints made by members 
of the Public or Government officials relat- 
ing to such matters. Government is pleased 
to direet that the following posts should bo 
created, for a period of 11 (months up to?) 
the 30th September, 1964 in the first 
instance to man the Anti-Corruption Buieau: 

1. One post of Director, Anti-Corruption 
Buieau in the rank of Deputy Inspector 
General of Police. 

2. One Armed Head Constable. 

3. Two Armed Constables. 

4. Three posts of Peons in the usual 
scale of pay. 

The post of Director, Anti-Corruption 
Bureau, is created by virtue of powers 
vested in the State Government under 
Rule 4 (2) of the Indian Police Service 
(Cadre) Rules 1954, and should be treated 
as a temporary addition to the 1. P. S. 
Cadre of the State. In addition, the fol- 
lowing posts existing in the office of the 
I. G P., G. S. Ahmedabad for woik pertain- 
ing to Anti-Corruption in the respective pay 
scales should be deemed to be tiansferred 
to the new Anti-Corruption Bureau w'lth 
effect from the date the Bureau starts func- 
tioning . — 

1. 1 Dy. S. P. 

2 1 Reader P. I. 

3. 1 Head Cleik 

4. 1 Stenographer. 

5. 2 Senior Clerks. 

6. 4 Junior Clerks. 

The two existing regional units of the 
Anti-Corruption organizations one at 
Ahmedabad and the other at Rajkot with 
their existing staff will continue to exist 
under the new scheme and should he 
deemed to have been transfeired to the 
new Bureau. 

Due to the separation of function of 
Anti-Corruption from the office of the Ins- 
pector General of Police theie will be con- 
siderable reduction m the woik of the 
A. I. G. P. in the office of the I G. P. Gov- 
ernment is, therefore, pleased to direct 
that the post of officer on Special Duty in 
the office of the I G P., G. S , Ahmeda- 
bad, should be abolished with effect from 
the date the new -Bureau comes into effect 
and the work m the Inspector General of 
Police s office should be redistnbuted 
among the A. I, G. P and the A O. 

The Budget provisions made for Anti- 
Corruption work in the office of the Inspec- 
tor General of Police should also be deem- 
ra to have been transferred to the new 
Bureau from the date the new Bureau 
comes into being. 

By order and in the name of the 
Government of Gujarat. 
^ „ P. P. SINGALA. 

JJeputy ^ Secretary to the Government of 
Gujarat, Home and Crvil Supplies 
Department." 

There is nothing in this resolution to 
thst th& State Gos-'emmefit hsd 
taken upon itself the task of creating 
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another police force. The resolution in it- 
self shows that tire Anti-Corruption work 
in the State forared part of the -responsibi- 
lities of the Inspector Geneial of Police and 
was looked after by him with the assistance 
of an Assistant Inspector General of Police 
before the resolution. Then the resolution 
refers to the decision of tbe Govenrment to 
set up a sepaiate Anti-Comiption Bureau 
under the direct control of the Government 
m the Home Department with a view to 
strengthen the Anti-Corruption Organization 
and streamline that machineiy for better 
and more effective handling of Anti-Corrup- 
tion work. The constitution , of this sepa- 
rate unit under tlie direct control of tlie 
Home Department is consistent with Sec- 
tions 4 and 5 (a) of the Act. The resolu- 
tion in question nowhere shows that the 
State Government mtencfed to create a 
separate or a second police force in the 
form of Anti-Corruption Bureau for the 
State of Gujarat. The grievance of Mr. 
Shetbna arises from the fact that this 
Bureau is placed under the direct control 
of the Home Department. We see notliing 
objectionable in that case. If this unit was 
formerly under the indirect control of the 
State Government, there is nothing in law 
piohibiting the State Government to bring 
the unit under its direct control pursuant 
to the express power to organise the police 
force conferred upon it under Section 5 (a) 
of the Act. This only means that so far 
as Anti-Corruption work is concerned, the 
State Government instead of acting through 
an agency of the Inspector Gentjral of 
Police, has decided to act directly. 

10. Now it is true that the power of 
organization and determination of ranks and 
number, conferred upon the Stale Govern- 
ment under Section 5 (a) is subject to the 
provisions of the Act but there is no provi- 
sion contained in this Act to show that the 
State Government cannot bring a section of 
police force for a specific puipose, within 
Its direct contiol from the indirect con- 
trol that it exercises through the Inspector 
General of Police and Police Commissioner. 

11. For the purpose of construing Sec- 
tion 6 (1) of the Act, Mr. Shethna urged 
before us that we may put a ‘full stop’ after 
Inspector General of Police in the first 
part of Section 6 (1) and we may substitute 
the pronoun ‘he’ instead of ‘who’ m the 
beginning of the second part. When so 
read Section 6 (1) will read as under : 

For the diiection and supervision of 
police force, the State Government shall 
appoint an Inspector General of Police. He 
shall exercise such powers and perform 
such functions and duties and shall have 
such responsibilities and such authority as 
may be piovided by or under this Act or 
orders made by the State Government” 

In Mr. Shethna’s submission if these two 
parts are read separately then the first part 
would ^ confer the power of diiection and 
supervision on the Inspector General of 
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Police and second part would refer to the 
conferment of such otlier powers upon the 
Inspector General of Police as may be 
provided by orders made by the State Gov- 
ernment. In our opinion, in reading Sec- 
tion 6 (1) as submitted by Mr. Shethna 
makes no difference. In that case also the 
first part will only show the object of the 
appointment of the I. G. of Police and the 
second part will refer to the powers 
pertaining to direction and superi’ision 
which may be conferred upon him by the 
State Government or which aie already 
conferred upon him under the statute This 
construcdoii of Section 6 (1) will, therefore, 
not be helpful to Mr. Shethna, Mr. Shethna 
also referred to Bombay Police Punishment 
and Appeal Rules and the provisions con- 
tained' therein and urged that the power to 
hear appeals and the power to transfer in- 
quiries as well as the power to revise the 
orders of suboidinate officers in these 
matters were taken away by the impugned 
resolution as the Anti-Corruption Bureau 
was made an independent unit In our 
opinion, this argument has no relevance to 
the question which we are called upon to 
answer and we must not lose sight of that 
question viz., whether the investigating 
officers, who submitted charge-sheets in 
these two cases can be said to be police 
officers or not Besides, the exercise of 
the power of pumshment conferred upon 
the Inspector General of Police under Sec- 
tion 25 (2) (a) of the Act is made subject 
to the rules and orders which the State 
Government may make in this behalf as 
can be seen from Section 25 (2) (c). And 
the Punishment and Appeal Rules are made 
by tlie State Government under this enabl- 
ing provision. Theiefore, the various powers 
under these rules to which reference was 
made by Mr Shethna have been derived by 
the Inspector General of Police from the 
State Government Then Mr. Shethna tned 
to point out by reading Section 551 of the 
Criminal Procedure Code that the power 
conferred upon the Inspector General of 
Police as a Police Officei superior in rank 
to an officer-in-charge of a police station 
was taken away by the resolution, Sec- 
bon 551 of the Criminal Procedure Code 
leads as under : 

551. “Police officers superior in rank to 
an officer in charge of a police station may 
exercise the same powers, tliroughout the 
local area to which tliey are appointed as 
may be exercised by such officer within the 
limits of his stabon.” 

Now there is nothing in the impugned 
resolufaon to show that by setting up of 
Anti-Corniption Buieau as a separate unit, 
the pow'ers of the police officer supenor in 
rank to an officer in charge of a police 
station as confeired by Section 551 of the 
Code are m any way affected. Mr Shethna 
also contended that tlie power to organise 
conferred by Section 5 (a) of the Act does 
not mean the power to bifurcate the police 
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force. That may be so, but in the present 
case, DO bifui cation of the police force has 
been brought about. On that point, the 
resolution in itself is clear. The penultimate 
paragraph of the resolution shows that the 
separation of the function of Anti-Corrup- 
tion from the office of the Inspector Gene 
ral of Police was brought about by tiie 
resoluhon in question. And this is a mattei 
which pertains to organization of the police 
force. In view of these reasons, it is not! 
possible to accept the first contention ofj 
Mr. Shethna that the impugned resolution, 
is iilha vnes the provisions of the Bombay 
Police Act, 1951 and that it contravenes' 
the provisions of Section 3 thereof. 

12. That brings us to the second con- 

tention of Mr, Shethna which anses in 
Cnminal Revision Apphcation No. 95/69 
only. In this connection the contenhon 
raised in itself shows that by the appoint- 
ment of Mr. Dave as Chief City Magistrate, 
the powers that he had as a Special Judge 
under the first notification dated June 20, 
1966, M'eie lost to him and therelore be 
had no jurisdiction to take cognizance oi 
the offences in question unless these 
powers were confeired upon him after his 
reposting as Additional Sessions Jud^ 
Ahmedabad (Rural) at Narol. Now the 
notificahon dated November 22, 1968 has 
superseded the first notification dated June 
20, 1966. This notification, in terms ap- 
points Mr. D J. Dave as Special Judge for 
Ahmedabad Revenue Distnct excluding the 
City of Ahmedabad and Mr, S. S Talati as 
Additional Special Judge for . Saberkantha 
Revenue District This nobfication is dated 
November^ 22, 1968 and on the date when 
Ml. Dave’s jurisdichon to take cognizance 
\yas challenged by application dated Novem- 
ber 30, 1968, 'Mr Dave was already ap- 
pomted as Special Judge for^ Ahmedabad 
Revenue Distnct excluding the city or 

Alimedabad. Therefore, at that point or 
time, it could not be said that he had no 
juiisdiction to take cognizance of these 
offences As regards the effect of what he 
did in the eye of law pnor to the 
notification dated November 22, 1968 it is 
not necessary for us tp give* any deci- 
sion because this later notification in terms 
appoints Mr. Dave as Special Judge. The 
charge in this case has been framed by hir 
Dave after the date of this notification and 
therefore it can be said that he had taken 
cognisance of this case after November 22, 
1968. Therefore, the second contention of 
Mr Shethna also fails. In view of this 
notification we do not express any opinion 
on the point that Mr. Dave vacated his 
office as Special Judge on his appointment 
as the Chief City Magistrate, Ahmedabad. 

13. That bnngs us to the second con- 
tention which is raised in Cnminal Revision 
Apphcation No 102/69 with regard to the 
legality of the investigation. So far as ths 
contention that P. S I Solanki was not a 
police officer is concerned, we have already 
dealt with it and accordmg to our conclu- 
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sion Mr. Solanld did not cease to be a 
police officer when he investigated the case. 
Then it was urged that the learned City 
Magistrate who granted permission to 
P. S. I. Solanki to investigate the offence in 
question did not apply his mind to the 
facts of the case before granting permission 
under Section 5- A (1) of the Prevention 
of Corruption Act, which reads as under : 

5-A (1). “Notwithstaning anything con- 
tained in the Code of Criminal Procedure, 
1898 (Act V of 1898), no police officer 
below the rank : 

(a) in the case of Delhi Special Police 
Establishment, of an Inspector of Police, 

(jj) in the presidency-towns of Calcutta 
and Madras, of an Assistant Commissioner 
of Police; 

(c) in the presidency town of Bombay, of 
a Superintendent of Police; and 

(d) elsewhere, of a Deputy Superinten- 
dent of Police; 

shall investigate any offence punishable 
under Section 161, Sec. 165 or Sec. 165-A 
of the Indian Penal Code, 1860 (Act XLV 
of 1860) or under Section 5 of this Act, 
without the order of a Presidency Magis- 
trate or a Magistrate of the first class, as the 
case may be, or make any arrest therefor 
without a warrant: 

Provided that if a police officer not below 
the rank of an Inspector of Police is autho- 
rised by the State Government in this behalf 
by general or special order, he may also 
investigate any such offence without the 
order of a Presidency Magistrate ' or a 
Magistrate of the first class as the case may 
be, or make arrest theiefor without' a 
warrant; 

Provided further that an offence referred 
to in clause (e) of sub-section (1) of Sec- 
tion 5 shall not be investigated without the 
order of a police officer not below the rank 
of a Superintendent of Police.” 

The relevant portion of the application 
given by the P. S. I. Solanki to the City 
Magistrate, 11th Court, Ahmedabad as re- 
produced in the application given to the 
lower Court by the petitioner is as under : 

“Our Deputy Superintendent of Police, 
A. C. B. Ahmedabad and Police Inspector, 
A. C B. Ahmedabad are engaged in other 
important investigation and therefore, they 
will not be able to investigate this case. 
Therefore, it is requested that permission 
to investigate this case be given to me.” 

On this application the learned Magistrate 
made the following endorsement as found 
fiom the order of the learned Special Judge: 

“I have examined the complainant on 
S. A. He is P. S I Shri R. M. Solanki. 
P. I Shri T D Patel of Anti-Corruption 
Bureau, Ahmedabad is out of station. He 
has gone out of the station today. I have 
also seen the complaint and interrogated 
the complainant regarding the contents of 
the complaint For the aforesaid reasons I 
give sanction to investigate under See. 5-A 
of the Pievention of Corruption Act, 1942 
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read with Section 161 of the I. P. Code 
to P. S. I. Shri R. M. Solanki of Anti- 
Corruption Bureau, Ahmedabad." 

So far as the satisfaction of the learned 
Magistrate as regards the question that 
there was a prima facie case w'liich requir- 
ed investigation is concerned, no grievance 
has been made before us by the learned 
Advocate lor the petitioner. But the 
grievance is that the learned Magistrate 
should also have satisfied himself that this 
is a fit case in which investigation should 
be permitted to be carried out by a police 
officer below the rank of police^', officer 
specified in Section 5-A of the Prevention 
of Corruption Act, 1947. The endorsement 
of the learned Magistrate shows that he 
had satisfied himself on this point also. In 
fact it shows that he had examined the 
complainant on solemn affirmation. This 
complainant is P. S. I. Solanki. He has also 
mentioned that P. I. Shri T. D. Patel is 
but of station. Therefore in entrusting this 
investigation to a subordinate police officer 
the learned Magistrate has satisfied himself. 
But the contention raised before -us is that 
the learned Magistrate did not inquire _ whe- 
ther any supenor police officer belonging to 
the general police foice in the 'city of 
Ahmedabad was available for investigation. 
In view of this, it was urged that die 
learned Magistrate failed to apply his mind 
to the provisions of Section 5-A of the 
Act. A similar contention was raised in 
Cnminal Revn. Appln. No. 270 of 1968 = 
(reported in AIR 1969 Guj 362), before the 
Division Bench consisting of my learned 
brothers A. D. Desai, T. and J. M. Sheth, J. 
In that case it was observed as under : 

“The Magistrate when he considers the 
question of granting permission to investi- 
gate has to satisfy himself that a prima 
fecie case exists and there are circumstances 
in the case which would justify him to 
grant a permission to an officer below the 
designated rank to investigate the offence 
of bribery. If the intention of Legislature 
was to restrict the power of the Magistrate 
in granting the sanction to investigate the 
offence to die availability or non-availability 
of officers of the designated rank, different 
expression would have been used by the 
Legislature to carry out the said intenfaon. 
In our opinion the provisions of Sec. 5-A 
of the Act enable either an officer of the 
designated rank to investigate the offence 
of the bribery or an officer below the 
designated rank to do so provided he ob- 
tains the permission of the Magistrate to 
investigate the offence The provisions of 
the section do not provide that the Magis- 
trate shall not grant a permission to invesd- 
grate the offence to an officer below the 
rank designated in the section because the 
officers designated in the section are availa- 
ble to investigate the crime ” 

The matter is thus concluded by the deci- 
sion of a Division Bench with which we 
■respectfully agree. Therefore, the conten- 
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hon that the learned Magistrate did not 
examine the question whether any other 
officer was available will have no beaiing 
upon the legality of the permission gianled 
by him. In this view the investigation 
in Special Case No. 15/68 cannot be said 
to lie illegal. 

14. In the result, both the applications 
fail. They are i ejected and the lule issued 
in each application is discharged. 

Applications rejected. 


11970 CRI. L. J. 1100 (Yol. 76, C. N. 270) ^ 
Am 1970 GUJARAT 171 (V 57 C 27) 

M. U. SHAH, J. 

Gulabchand Bliudarbhai Soiii, Petitioner 
v. The State of Gujarat and another, Res- 
pondents. 

Criminal Revn. Appln. No. 200 of 1967, 
D/- 10-7-1969 

(A) Penal Code (1860), Section 499, 
Exceptions 7 and 9 — Defamation — Pro- 
tection available under Exception 8 or 9 
— ’ When can be claimed — Legal proceed- 
ings — Privilege available to party to it — 
Nature. 

The piivilege is a qualified one and not 
absolute A person who delibeiately makes 
defamatory statements without justification 
is not protected. To claim protection eitlier 
under Exception 8 or 9 to Section 499, it 
is the claimant who must prove good faith 
(Case law discussed). (Paias 5, 6) 

The requirements of "good faith” and 
"public good” have both to be satisfied in 
order to invoke Exception 9. Even when 
theie IS private communication for public 
good, the accused has necessarily to piove 
that he made it m good faith. 

(Para 2) 

To avail of the benefit of Exception 8 
the accused must prove that the accusa- 
tions were made to a person in authority 
over the party accused, and that the ac- 
cusation were pi ef erred in good faith. This 
exception does not formulate any rule of 
absolute privilege. (Para 3) 

(B) Penal Code (1860), Section 52 — 
"Good faith” — Definition of — Nature. 

Definition of “good faith” in Section 52 
is a negative definition It indicates that 
an act is said to be done in good faith 
when it is done with due care and atten- 
tion. Indeed, it does not require logical 
infallibility. The plea of good faith may 
be negatived on the ground of recklessness 
indicative of want of due care and atten- 
tion if the imputations in question, have 
been made as categorical statements of 
facts. (Para 3) 

(C) Penal Code (1860), Section 499 — 
Defamation — - Accused pleading good 
faith — Degree of pi oof required to sub- 
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stantiate tliat plea is as in civil 'proceed- 
ings — ' Proof beyond reasonable doubt is 
not necessary. (Para 3) 

Rases RefciTcd: Clironological Paras 

(1967) 69 Bom LR 512 = 1967 Mah 
LJ 823, Miss Kamahni Manmade 
V. Union of India 5 

(1966) AIR 1966 SC 97 (V 53) = 

1966 Cri LJ 82, Harbhajan Smgli 
v. State of Punjab 4 

(1935) 1935 AC 462 = 104 LJ KB 
433, Woolrnmgton v. Director of 
Public Prosecutions 5 

(1926) AIR 1926 Bom 141 (V 13) = 

28 Bom LR 1 = 27 Cri LJ 423 
(FB), Bai Slianta* v. Umrao Amir 
Ma)ik 5 

(1921) AIR 1921 Cal 1 (V 8) = ILR 
48 Cal 388 = 22 Cri LJ 31 -(SB), 

Satish Chandra Chakravarti v. Ram 
Dayal De S,5 

(1917) AIR 1917 Bom 192 (V 4) = 

20 Bom LR 601 = 19 Cn LT 731, 
Emperor v. Esufalh Abdul 
Hussain “ 

(1855) 5 E & B 344 = 119 ER 509, 
Harrisan v. Bush 2 

A. M. Joshi, for Petitioner; G, T. Nana- 
vaty, Asstt. Govt. Pleader, for Respondent 
No. 1, State; N. V. Karlekar, for Respoa- 
dent-No. 2 

ORDER : This revision application aris&s 
out of a complaint for the offence punish- 
able under Section 500, Indian Penal Code, 
ivhich was filed by the opponent No. 2 
herein named Praohudas Bliogilal Dudli- 
wala in tlie Court of the Judicial Magis- 
trate, First Class, 7th Court, Baroda, which 
was registered as Cuminal Case No 77 oi 
1966. The complainant opponent’s case is 
that the accused, who is the appheant heie- 
in, was staying as a tenant in his house. 
The accused had, on September 10, 1965, 
made an application against the com- 
plainant before the Sub-Divisional - Magis- 
trate under Section 107 of the Code of 
Criminal Procedure, 1898 (5 of 1898) for 
taking out chapter proceedings against him. 
The case was legisteied as Chapter Case 
No. 632 of 1965. In that appheation made 
in Gujarati, several wild and reckless 
defamatory imputations were made against 
the complainant, with the intention to 
harm the reputation of the complainant. It 
stated,' inter alia, that the present com- 
plainant Prabhudas Bhogilal, who was the 
landloid of the premises which the present 
accused Gulabchand was occupying as a 
tenant, with a view to obtain possession of 
the said premises in order to realise higher 
rent, was making frantic intngues (ongmal 
in Gujarati omitted) against him. The 
application further stated that, on thepight 
of June 10, 1965, while the applicant there- 
in (present accused) was sitting m h>s 
house and mending mangoes, the opponent 
therein (present complainant) entered his 
house and committed criminal trespas^ 
that- he gave wild abuses and gave a kick 
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,011 his back; that he took out a knife from 
ihis pocket,- opened it, raised it at him and 
;menacingly demanded of him the with- 
drawal and settlement of his application 
(complaint) made against the complainant 
accusing him of having committed murder 
of his son or else he would meet the same 
fate as did the son. After narrating the other 
facts relating to the incident, m the pen- 
ultimate paragraph of the application, it 
was stated that the opponent was a rich, 
influential, frenzied type man and a leader 
of a gang of miscreants and he (present ac- 
cused) had apprehension that any time 
he (present complainant) might cause harm 
to his person and property. In his examina- 
tion on oath recorded below his application 
Ex. 15, the accused had, inter aha, stated 
that the complainant was a dangerous 
‘goonda’. These imputations made in the 
penultimate paragraph of the present ac- 
cused’s application and in the examination 
on oath below it are the defamatoiy im- 

E utationsof which the present complainant 
as made grievance in his complaint in 
Criminal Case No. 77 of 1966 out of 
which this revision application arises. It 
may here be stated that the accused had 
not proceeded with his application Ex. 15, 
which was dismissed because of default of 
his appearance on the date of hearing. At 
the tnal, the accused had pleaded protec- 
tion under Exception 8 to Section 499, 
Indian P. C. However, he had led no 
evidence whatsoever to show that he had 
exercised good faith in making these im- 
putations. Both the Courts below have 
taken the view that the said imputations 
are defamatory to the complainant and 
were made with the intention of harming 
or with the knowledge that they would 
harm the reputation of the complainant. 
Both the Courts have also held that the 
accused did not prove good faith in making 
the imputations and, therefore, was not 
entitled to the protection of Exception 8 to 
Section 499, Indian P. C The learned 
Judicial Magistrate had convicted the ac- 
cused for the offence under Section 500, 
Indian P. C , and sentenced him to suffer 
imprisonment till the rising of the Court 
and to pay a fine of Rs. 100, in default 
rigorous imprisonment for one month The 
order of conviction and sentence has been 
upheld by the learned Additional Sessions 
Judge, Baroda, in Cnminal Appeal No. 137, 
of 1966. The present revision application 
IS directed against the said order dismissing 
the appeal of the accused. 

2. Mr. A M. Toshi, learned Advocate 
appearing on behalf of the applicant-accus- 
ed, has not contested the finding of the 
lower Court that the imputations made 
were defamatory. He has, however, con- 
tested the finding that the applicant was 
not entitled to the protection of Exception 8 
to Section 499, Indian P. C. Further, he 
has contended that the accused was also 
entitled to the benefit of Exception 9. Now, 
Exception 9 to Section 499 provides that 


it is not defamation to make an imputation 
on the character of another jprovided the 
imputation be made in good faith for the 
protection of the interest of the person 
making it, or for any other person, or for 
the public good. In the present case, the 
ingredient of public good is not available 
to the accused and that is not the case as 
urged by Mr. Joshi, whose contention was 
that the imputations were made for the 
protection of the interest of the accused 
who made them. This Exception relates to 
private communications which a person 
makes in- good faith, for the protection of 
his own interests, etc. This Excepjion ap- 
pears to be a mere reproduction * of the 
guiding principle which was staled by Lord 
Campbell, C. J., in Harrison v. Bush, (1855) 
5 E & B 344, 348, namely: “A communica- 
tion made bona fide upon any subject- 
matter in which the party communicating 
has an interest, or in reference to which he 
has a duty, is privileged, if made to a per- 
son having a corresponding interest or 
duty, although it contains criminatoiy 
matter which, without this privilege would 
be slanderous and actionable." The require- 
ments of “good faith” and “public good” 
have both to be satisfied. Having regard 
admitted fact that the imputations 
did not relate to private communications 
and _ to public good, the Exception cannot 
be invoked in this case. But, even when 
^nd if the Exception is available in a case, 
the accused has necessarily to prove that 
he made them “in good faith.” 


3. Exception 8 to Section 499 provides 
that it is not defamation to prefer in good 
faith an accusation against any -peison to 
any of those who have lawful autJionty 
over that person with respect to the sub- 
ject-matter of accusation.” To avail of the 
benefit of this Exception, the accused must 
prove that: (i) the accusations were made 
to a person in authority over the party ac- 
cused, and (li) the accusation must be pre- 
ferred in good faith. This exception does 
Mt formulate, according to the decision of 
me Special Bench of the Calcutta High 
Court in Satish Chandra Chakravarti v 

^8 Cal 388 = (AIR 
p21 Ca\ 1 SB), which has been followed 
by the Full Bench of the Bombay High 

Malik, 

28 Bom LR 1 = (AIR 1926 Bom 141), any 
rule of absolute privilege. The Exception 
introduces a qualified privilege. The ac- 
cused must, therefore, snow that the accusa- 
tions were preferred m good faith. The 
expression good faith” has been defined in 
bpction 52 of Indian Penal Code. It pro- 
vides that Nothing is said to be done or 
believed in good faith” which is done or 
believed without due care and attention.” 
This is a negative definition, but it indi- 
cates that an act is said to be done in good 
faith when it is done with due care and 
attention. Indeed, it does not require 
logical infallibility, The plea of good faith 
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may be negatived on the ground of reckless- 
aess indicative of want of due care and 
attention if the imputations in question, as 
in the instant case, have been made as 
categorical statements of facts. Apart from 
that, theie is no doubt that the accused 
must substantiate his plea of good faith to 
be entitled to the protection of the Excep- 
tion. Of couise, the degree of proof that 
IS to be offered by the accused for the pur- 
pose is not the same as is expected of the 
prosecution which is required to prove its 
case, beyond reasonable doubt, but is as 
in civil proceedings. In Harbhajan Singh 
V. State of Punjab, AIR 1968 SC 97, 
Gajendi?igadkai, C. J., speaking for the 
Court has m this connection observed at 
p. 101 : 

“ .there is consensus of judicial opinion 
in favour of the view that where - the 
burden of an issue hes upon the accused, 
he IS not requued to discharge that burden 
by leading evidence to prove his case 
beyond a reasonable doubt. That, no doubt, 
IS the test prescribed while decidmg whe- 
ther the prosecution has discharged its onus 
to prove the gudt of the accused; hut that 
is not a’ test which can be applied to an 
accused person who seeks to prove substan- 
bally his claim that his case falls under an 
Exception. Where an accused person is 
c^ed upon to prove that his case falls 
under an Exception, law treats the onus 
as discharged if the accused person succeeds 
“in proving a preponderance of probability.” 
As soon as the preponderance of probability 
is proved, the burden shifts to the prosecu- 
tion which has still to discharge its original 
onus. It must be rememberea that basical- 
ly, the ongmal onus never shifts and the 
prosecution has, at all stages of the case, 
to prove the guilt of the accused beyond a 
reasonable doubt. ..” 

The observations further at p. 102 of the 
report are . 

“It will be recalled that it was with a 
view to emphasizing the fundamental doct- 
nne of criminal law that the onus to prove 
its case lies on the prosecution, that Vis- 
count Sankey m Woolmington v. Director 
of Public Prosecutions, 1936 AC 462, 
observed that “no matter what the charge 
or wheie the trial, the pimciple that the 
prosecution must prove the guilt of the 
p^nsoner is part of the common law of 
England and no attempt to whittle it down 
can he entertained” This pnnciple of com- 
mon law IS a part of the criminal law m 
this country That is not to say that if an 
Exception is pleaded by an accused person, 
he is not required to justify his plea, but 
the degree and character of proof which 
the accused is expected to furnish in sup- 

g ort of his plea, cannot be equated with 
18 demee and character of proof expected 
from the prosecution which is required to 
prove its case.” 

4. Now, examining tlic case before me 
in that light, xt must be remembered that 


State (Shah J.) 1970 Ori. ti. J, 

the imputations referred to earlier have 
, been held to be defamatory and the fining 
is not in challenge before me. It was, 
therefore, for the accused to have discharg 
ed the onus which lay on him to show tliat 
he acted in good faith But here, the ac- 
cused has led no evidence and made out no 
circumstance which would show that he 
had so acted m good faith in preferring the 
Wild and reckless accusations aforesaid to 
be found in the application Ex. 15. He 
has not shown that such imputations weie 
called for in his application for secunty 
proceedings. Again, m answer to the ques- 
tions put to him by the learned Judicial 
Magistrate in the case under Section 348 
of "the Code of Criminal Procedure, the 
accused has gone to the extent of even 
denying that he made an application as 
Ex. 15 and that he made the reckless im- 
putations which are found in Ex 15. In this 
situation, it must be held that the accused 
has failed to prove “good faith” and the 
failure u'ould exclude the application of Ex- 
ception 8 and even of Exception 9 assum- 
ing it can be invoked in the case. 

5. 1 must say that Mr. Joshi had con- 
tended before me that there was an abso- 
lute privilege of the parties to the judicial 
proceedings. Mr. Joshi has for the purpose 
lelied upon the following obseivations of 
Tulzapuikar J. Sitting as a Single Judge in 
the matter of Miss Kamalim Manmade v. 
Union of India, (1967) 69 Bom LR 512, 
he ^remarks at p 526: 

“Havmg regard to the aforesaid discus- 
sion 'b'f the several authonties, it is clear 
to me that the Enghsh common law Rule 
pertaining to absolute privilege enjoyed 
• by Judges, Advocates, Attorneys, witnesses 
and parties in regard to words spoken or 
uttered dunng the course of a judicial 
proceeding is apphcable in India ..." 

But, it has to ne remembered tliat Tulza- 
purkar, J., was concerned in that case with 
a civil suit for damages for defamation and 
the learned Judge has taken pains to add 
the following matenal quahflcation to the 
passage aforesaid : 

.at any rate in relation to civil suits 
filed for damages for libel or slander.” 

The decision is thus, with respect, not an 
authority for the view canvassed by Mr. 
A. M. Joshi. Again, as observed by me 
earlier, the Full Bench of the Bombay 
High Court has in 28 Bom LR 1 = (AIR 
1926 Bom 141) (supra) follow'ed the deci- 
sion of the Special Bench of the Calcutta 
High Court in ILR 48 Cal 388 = (AIR 
1921 Cal 1 SB) (supra), laying down that 
tliere is no such absolute pnvilege. In the 
said Calcutta case, which was concerned 
with a criminal prosecution for- defamation 
under Section 499, Indian Penal Code, dis- 
fanction between the position obtaining 
with regard to criminal prosecutions and 
the position obtaining with regard to civd 
acfaons has been clanfied as under: at p. 425 
(of ILR) = (at pp. 14, 15 of AIR) of the 
report : 
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"Our conclusions then may be summariz- 
ed as follows : 

(i) If a party to a judicial proceeding is 
prosecuted for defamation in respect of a 
statement made therein on oath or other- 
wise, his liability must be determined by 
reference to the provisions of Section 499, 
Indian P. C. Under the Letters Patent, the 
question must be solved by the application 
of the provisions of the Indian Penal Code 
and not otherwise. The Couil cannot en- 
graft thereupon exceptions derived from 
the Common Law of England or based on 
grounds of public policy. Consequently, ' a 
person in such a position- is entitled only 
to - the benefit of the qualified privilege 
mentioned in Section 499, Indian P. C. 

(li) If a party to a judicial proceeding is 
sued in a civil Court for damages for 
defamation m respect of a statement made 
llierein on oath or otherwise, his liability, 
in the absence of statutory rules applicable 
to the subject must be determined with, .re- 
ference to principles of justice, equity and 
good conscience. There is a large pre- 
ponderance of judicial opinion in favour of 
the view that the pniiciples of justice, 
equity and good conscience applicable in 
such circumstances should be identical 
with the corresponding relevant rules of the 
Common Law of England . . . . ” 

The aforesaid observations having been 
followed by the Full Bench of the Bombay 
High Court in 28 Bom LR 1 = (AIR 1926 
Bom 141) (supra), are binding upon me, 
apart from the fact that I am in respectful 
agreement with the said observations. Tested 
in the light of the first rule, it is plain that 
the question of good faith is material and 
as the aforesaid imputations which are not 
absolutely pnvileged are not shown to have 
been made in good faith, the accused 
must be held to be not entitled to the bene- 
fit of Exception 8. 


6. I must say that Mr. A. M. Joshi 
had relied upon the decision of a Division 
Bench of the Bombay High Court in Em- 
peror V. Esufalli Abdul Hussein, 20 Bom 
LR 601 = (AIR 1917 Bom 192). In that 
case, whilst an application and a counter 
application to prevent breach of the peace 
were being investigated into by the police, 
the accused called the complainant a 
‘rogue’. It appeared that some four months 
previously, the complainant was convicted 
and fined at the instance of the accused. 
The accused having been convicted - of 
defamation, it was held that the accused 
was protected by Exception 9 inasmuch 
as the statement was made apparently for 
protection of his own interests and 
\ynen his application was under investiga- 
tion by the police, and that the statement 
was made by him in good faith, Kemp, J., 
to the_ said judgment Wh 
onah, J., had, in his judgment, agreeing 
wnth the reasoning of Shah, J, therein 

? iTal,! Alg) 


"I think that the fact that the statement, 
otherwise defamatory, was made in good 
faith, is corroborated by the fact that -the 
complainant in the present case had been 
convicted and fined for insult to the accus- 
ed, I also think accused’s remark about 
him was^ made in the protection of his own 
interests.” 

The decision has no applicability in the 
instant case. It is true that public policy 
requires that a party prefemng a legal 
proceeding shall do so with his mind un- 
influenced by the fear of an action for 
defamation or a prosecution for a libel. 
But, the privilege is a qualified one and 
not absolute, A person who deliberately 
makes defamatory statements without justi- 
fication is not protected.' 

7. For the aforesaid reasons, the conten- 
tions raised by Mr. A. M. Joshi have no 
ment and are rejected. In the result, the 
revision application fails and the rule is 
discharged. 

Rule discharged. 


UKi. Jj. d. 1103 CVol. 76, C. N. 271) = 
AIR 1970 KERALA 191 (V 57 C 29) 
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V. State. 

Criminal Misc. Petn. No. 502 of 1969, 
ilL. Order of Sub Magis- 

O- (1898), Sec. 523 — 
~ Section is appK- 
cable to all cases of seizure of property by 
pobce-AIR 1952 AU 470, DissSd froS 
Section 523, Criminal P. C. applies to all 
ca^s of seizure of property by the Police 
fhe Magistrate to deal 
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property is received by him. The view 
the Magistiate has no junsdicdon under 
the section before the propel ty is produced 
in Court IS unwarranted by the Section. 

(Para 6) 

' It would be perfectly open to the Magis- 
trate to take note of the fact about seizure 
by the police officer and while he may not 
act upon it at once, it would be his duty 
to inquire from the police officer am have 
' his report obtained if the police officer so 
desires to send. If however, the police 
officer does not choose to send in spite or 
the intimation sent to him, the party claim- 
ing the property cannot be made lieipiess 
having no remedy by reason of the bruit or 
default on the part of a police officer in 
making a report which he was bound to 
make forthwith on seizing the property 
under Section 523 (i). AIR 1967 Guj 126, 
Rel. on. (rara 6) 

(C) Criminal P. C. (1898), Section 523 
— Power of police to release property — 
Effect of Section on exercise of power — 
AIR 1907 Guj 126, Partly dissented from. 

Section 523 does not prevent tlie Police 
from releasing a property to the person 
from whom it was seized, if they find m 
the course of investigation that the smzure 
was unjustified; but when once the Cmut 
IS moved under Section 523, Criminal F. C. 
the Police must hold the property subject 
to the orders of the Court. AIR 1967 Guj 
126, Partly Dissented from. 

(Para 6; 

Cases Referred: Chronological Paras 

(1967) AIR 1967 Cal 421 (V 54) = 

1967 Cri LJ 1003, Ajoy Raj Singh 
V. Raj Bahadur Singh 5 

(1967) AIR 1967 Guj 126 (V 54) = 

1967 Cri LJ 767, Suraj Mohan v. 

State of Gujarat 5, 8 

(1958) AIR 1958 Madh Pra 39 
(V 45) = 1958 Cn LJ _ 187, 

Ganeshi Lai v S N. Tiwari 5 

(1953) AIR 1953 Madh Bha 241 
(V 40) = 1953 Cn LJ 1704, Ramlal 
Hazarimal v Hiralal Ramlal 7 

(1952) AIR 1952 All 470 (V 39) = 

1952 Cn LJ 856, Purushottam Das 
Banarsidas v State 4 


K. Kunhirama Menon and P. Rama- 
knshnan Nair, for Petitioner; State Prosecu- 
tor, for Respondent 


ORDER: This is a petition under Sec- 
tion 439 of the Code of Criminal Proce- 
dure, (wrongly filed as Cr M. P.) to mvise 
an order of the Sub-Magistiate I, Kozhi- 
kode in C. M P. No 38 of 1969. That 
petition vvas filed for release of a motor <^r 
K L.D 8488, which was ' seized by the 
Police in the course of investigation^ of a 
enme. The petitioner is the _ registered 
owner of the car, and it was seized on the 
ground that it really belonged to the ac- 
cused, who purchased it with Government 
money alleged to have been misappropriat- 
ed by him. The petition was rejected by 


the Magistrate stating that the police had 
not produced the car in Court, and that the 
question of releasing the car would arise 
only if and when the car was produced m 
Court. 

2. It is not disputed that the seizure of 
the car was reported to the Court as re- 
quired by Section 523, Criminal P. C., but 
the petition was mainly resisted by the 
police, staling that it was lequired for tlie 
purpose of investigation, and tliat the 
Revenue Divisional Officer, had also passed 
an order directing the police to produce it 
before him. The order of the learned Magis- 
trate was altacked before me as illegal 
and amoiinhng to refusal to exercise the 
jurisdiction under Section 523, Cnminal 
P. C. The learned Slate Prosecutor sought 
to support the Older on the ground stated 
by the Magistrate, and he also submitted 
that the above Section has no application 
to the case According to him, this sec- 
tion applies only at the culmmation of an 
action taken by tlie Pohee without the ac- 
cused being charged for any offence. 

3. The question raised in the case re- 
lates to the scope and apphcability of Sec- 
faon 523, Criminal P. C ; and it is of con- 
siderable importance . ' There is some judi- 
cial controversy in the matter, and it, 
therefore, requires examination. Chap- 
ter XLIII m the Code of Cnminal Proce- 
dure deals with disposal of property by a 
Court. Section 5I6A, Cnminal P. C , re- 
lates to property regarding which an of- 
fence appears to have been committed or 
which appears to have been used for the 
commission of an offence, and produced 
befoie any Cnminal Court during any en- 
quiry or trial, and it empowers the Court 
to make such order as it thinks fit for the 
proper custody of the said property pend- 
ing the conclusion of the enquiry oi tnal. 
Section 517 relates to property concerned 
m any enquiry or trial, and it empowers 
the Court to make such orders as it thinks 
fit for the disposal of the said property. 
There is no controversy regarding the ap- 
plication of the above provisions. Sec- 
tion 523 reads as follows : — 

“523. Procedure by police upon seizure 
of property taken under Section 51 or 
stolen : 

(1) The seizure by any police officer of 
property taken under Section 51, or alleged 
or- suspected to have been stolen, or found 
under circumstances which create suspicion 
of the commission of any offence, shall be 
forthwith reported to a Magistrate, who 
shall make such order as he thinks fit res- 
pecting the disposal of such property or 
the dmivery of such property to the person 
entitled to the possession thereof, or, if 
such person cannot be ascertained, respect- 
ing the custody and production of such 
property. 

(2) If the person so entitled is known, 
the Magistrate may order the property to 
be dehvered to him on such conditions (it 
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my) as the Magistrate thinks fit. If such 
person is unknown, the Magistrate^ may 
detain it and shall, in such case,^ issue a 
proclamation specifying the articles^ of 
which such property consists and requiring 
any person who may have a claim thereto, 
to appear before him and establish his 
claim within six months from the date of 
such proclamafaon.” 

4. On a plain reading of the _ above 
provision, it is obvious that it applies not 
only to property seized by Police under 
Section 51, Criminal P. C. or on the allega- 
h'on or under suspicion that it is stolen, 
but also to property seized on being found 
under circumstances which create suspicion 
of the commission of any offence. Prope^ 
leized by the Police in the course of in- 
j/estigation of crimes falls under the latter 
class. A different view was taken by the 
Allahabad High Court in Purushottam Das 
Banarsidas v. State, AIR 1952 All 470. In 
that case the learned Judge took the view 
that Section 523 applied only to property 
seized by the police under Section 51 or 
Section 550, Cnmmal P. C. He further held 
that it was for the police, who Jiad seized 
the property under Section 165, Criminal 
P. C. to dispose of it on their own res- 
porisibility; and that a Magistrate was not 
concerned with the disposal of a property, 

. which was not produced before him or 
whose seizure was not reported to him. 

5. The Madhya Pradesh High Court in 
Ganeshi Lai v. S. N. Tiwari, AIR 1958 
Madh Pra 39, dissented from the above 
view, and held that Section 523, Criminal 
P. C. applied to property seized by the 
Police under Section 165. A Division 
Bench of the Calcutta High Court in Ajoy 
Raj Singh v. Raj Bahadur Singh, AIR 1967 
Cal 421, also dissented from the Allahabad 
decision. The learned Judge stated : 

“Section 516-A of the Code empowers 
the Magistrate to deal with seized property 
dunng any inquiry or tnal. Section 517 
of the Code empowers the Magistrate to 
deal with the seized property after an en- 
quiry or trial is concluded. Section 523 of 
the Code empowers the Magistrate to deal 
with the seized property in all other cases. 
Dealing with the object of the provision 
contained in Section 523, Criminal P. C. 
the Court said : 

“The police while making an investiga- 
tion have power to arrest an accused and 
to make a seizure But the Code provides 
for the production of the accused before 
the Magistrate within 24 hours and the 
Magistrate has been given powers to grant 
hail. Similarly, the Code provides that the 
police must report the seizure to the Magis- 
trate and the Magistrate has been given 
power to deal with such seizure. If the 
Magistrate is deprived of this power the 
police will be left with arbitrary powers 
to deal w'jth the seized property during 
investigabon, may be to the detriment of 
1970 Cti.L.J. 70. 
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the interest of the person entitled to the 
possession thereof.” 

The above decision has considered the argu- 
ments which found favour with the Allaha- 
bad High Court; and after referring to a 
number of decisions of other High Courts, 
it pointed out that the trend of recent deci- 
sions is that Section 523 (1), Criminal P. G. 
IS a general provision applicable to all 
cases, before there is any enquiry or trial- 
The Gujaiat High Court has also taken the 
same view m Suraj Mohan v. State of Guja- 
rat, AIR 1987 Gu] 126 I respectfully agree 
with this view, and hold that Section 523, 
Criminal P, C. apphes to all cases of 
seizure of property oy the Police, and it 
empowers tne Magistrate to deal with it 
before there is any enquiry or trial.' 

6. Tlie next question for consideration 
is whether the Magistrate has got jurisdic- 
tion to pass any order under Secbon 523, 
Criminal P. C. regarding property seized by 
the Police, before its seizure is reported to 
him, or it is produced m Court. The learn- 
ed Magistrate has, in the instant case, held 
that he has no jurisdiction to do so before 
the property is produced in Court, This 
view is unwarranted by the Section; and it 
is clearly wrong. There is an elaborate and 
instrucbve discussion by Shelat J. in AIR 
1967 Gu] 126, on the question whether a 
police report is a condition piecedent to the 
exercise of the jurisdiction under Sec. 523. 
In the above case, an application under 
Section 523 for return of a motor truck 
seipd by the Police under Section 165, 
Criminal P. C. was rejected by the Magis- 
trate on the ground that he had not receiv- 
ed any police report about its seizure. The 
order or the Magistrate was sought to be 
supported m revision on same ground. Deal- 
ing with the obligation of the Police to re- 
port forthwith to the Magistrate regarding 
the seizure of any property, the learned 
Judge stated : 

“These words _ have a two-fold signifi- 
cance. The first is that .the provision gives 
a clear direcbon to the police making it 
obligatory to report the seizure of any 
such property to the Magistrate The second 
du-ection is that it shall be reported forth- 
with. The use of the word ‘forthwith’ is 
something more forceful than immediately 
or soon after the seizure of the property. It 
contemplates no loss of time. The idea 
behind it appears to be that no incon- 
venience or hardship should be caused to 
any bona fide owner of any such property, 
and the matter can immediately be con- 
sidered by the Magistrate having .junsdic- 
tion to deal with any such matter. No 
discretion is allowed to the police in that 
respect as would justify him to delay m 
making any such report and if the police 
required the same for the purpose of any 
investigation it has got to move the Magis- 
trate for the same. At any rate, the fact 
about its seizure has to be reported forth- 
with to the Magistrate. That in a way 
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serves as a check on the police m dealing 
with any such pioperty seized from any 
person The police is thus bound to send 
a report there and then as it were, ‘about 
any such seizure to the Magistrate, as re- 
quired under Section 523 (1) of the Code.” 
The contention that the Magistrate has no 
jurisdiction to act under Section 523, Crimi- 
nal P. G. until a police report regarding 
the seizure of the property is received by 
him, was ' i ejected by the Couit, and in 
doing so, the learned Judge said ; 

“In my opinion, it would be perfectly 
open to the learned Magistrate to take note 
of the fact about anj' such truck having 
been seized by the police officer and while 
he may not act upon it at once, it would 
be his duty to inquire from the police offi- 
cer and have Ins report obtained if the 
police officer so desires to send It is pos- 
sible that the police officer may have for- 
gotten to send such a report, and on an 
intimation from the Magistrate on any such 
information received from the owner of the 
property involved, the police officer may 
send a report, and the Magistrate would 
then be justified in passing the order as he 
thinks fit with regard to the disposal of any 
such property or the delivery of such pro- 
perty to the person entitled to the posses- 
sion thereof under Sec. 523 of the Code 
If, however, the police officer does not 
choose to send in spite of the intimation 
sent to him, the party claiming the pro- 
perty cannot be made helpless having no 
remedy by reason of the fault or default 
on the part of a police officer in making a 
report which he was bound to make forth- 
with on seizing the property under Sec- 
tion 523 (i), of the Criminal Procedure 
Code If the Magistrate was powerless to 
do so, as IS sought to be urged, it may well 
happen that the police would retain it fall 
at any rate the charge-sheet happens to be 
sent in that particular case to the Court of 
the Magistrate, and thereby cause consider- 
able hardship to the nghtful claimant, and 
even the property Uould suffer damage by 
remaining unused for any indefinite time 
The police officer has no power or autho- 
rity to deal with it in any manner and i 
is therefore that the legislature required 
him to report to the Magistrate, so that 
suitable ordeis can be passed by the Magis- 
trate under Section 523 (i) of the Code.” 

The learned Judge set aside the Order oi 
the Magistrate, and directed him to proce 
ed with the application for the return oi 
the property and dispose of the same as 
required by Section 523, Criminal P. C , 
even in the absence of any police report 
regarding its seizure I respectfully agree 
with the views expressed in the above deci- 
sion regarding the scope and applicability 
of Section 523, Cnminal P. C , subject 
however to one observation, namely, that 
this Section does not prevent the Pohce 
from releasing a property to the person 
from whom it was seized, if they find in 


the course of investigation that the seizure, 
was unjustified; but when once the Court 
IS moved under Section 523, Criminal P.C 
the Police must hold the property subject 
to the orders of the Court. 

7. Another decision to which reference 
may be made in this context is that of the 
Madhya 'Bharat High Court in Ramlal 
Hazarimal v. Hiralal Raraalal, AIR 19o3 
Madh Bha '241. In that case money said 
to have been misappropriated by the ac- 
cused, who was a Municipal employee, was 
seized by the Police from the accused’s 
father. The Police did not produce the 
money in Court; but it was handed over to 
the Municipality. The accused was finally 
acquitted, and then the father applied for 
return of the money seized from him. The 
application was rejected on the ground 
that neither Section 517 nor 523, Cnminal 
P. C. applied to the case, and that at anf 
rate, as the property had been already re 
leased by the Police, there was no scope for 
any action by the Court under any of the 
above provisions The contention was re- 
jected, and dealing with the scope of Sec- 
tions 516-A, 517 and 523, Criminal P. C., 
the Court said : 

“On consideration of all these provisions 
it IS plain that after property is seized by 
the Police, orders for its final disposal can 
only be passed by the Court and the Pohce 
are expected to hold the property subject 
to the orders of the Magistrate Therefore 
if the projierty is with the Police, the 
Magistrate alone has got jurisdiction to pass 
orders ” 

I agree with the above statement, but sub- 
ject to the observation which I have made 
above 

8. The Court also held that the fact 
that the Police wrongly handed over the 
property to a person who claimed it does 
not affect the Court's jurisdiction to act 
under Section 523, Criminal P C , and it 
directed the Police to recall the money 
from the Municipality and produce the 
same before the Magistrate for being dis- 
posed of under Section 523, Criminal P C 
I reserve my opinion on the question whe- 
ther tlie Court can act under the above 
Section, after the Police have already hand- 
ed over the property to a person who 
claimed it, though the disposal by the 
Police was wrong. The direction to pro- 
luce the property in Court for being dis- 
posed of under Section 523, Cnminal P. G 
would indicate an assumption that the pro- 
duction of the propel ty in Court is neces- 
sary for passing the necessary orders under 
this Section. In my opinion, such an as- 
sumption IS not warranted by the language 
of the Section. 

9. In the result, I set aside the ordei oi 
the Magistrate, and direct him to pass such 
orders as he thinks fit respecting the dis- 
posal of the motor car seized by the Pohce 
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IS expeditiously as possible after hearing 
:he interested parties. 

Order set aside. 


1970 CRI. h. J. 1107 CVol. 76, C. N. 272)= 

AIR 1970 MADRAS 311 (V 57 C 85) 
KRISHNASWAMY REDDY. J, 

The Public Prosecutor, Government of 
Pondicherry, Appellant v. Abdul Aziz 
Khan and another. Respondents, 

Special Appeal (Criminal) No. 296 o£ 
1967 (P). D/- 1-4-1969. 

(A) General Clauses Act (1897), S. 6 
— Different intention — What is to be 
seen is whether new Act manifests inten- 
tion to destroy old rights and liabilities. 

It is a well-established principle that in 
applying the principle in respect of S. 6 
of the General Clauses Act and the sav- 
ings sections of any special enactment, 
line of enquiry should be not whether 
the new Act expressly keeps alive the 
old rights and liabihties but whether it 
manifests an intention to destroy them. 
It ha's to be ascertained whether there is 
any .contrary intention in respect of sav- 
ings m the new legislation. (Para 12) 

(B) Companies Act (1956), Ss. 648, 
658 — General Clauses Act (1897), S. 6 

— Prosecution instituted in respect of 
offences under Companies Act, 1913, long 
after Act of 1956 came in force in Pondi- 

' cherry territory — Neither S. 648 nor ap- 
plication of S. 6 of General Clauses Act 
as provided in S. 658 can save prosecu- 
tion. AIR 1960 SC 794 & AIR 1961 SC 
29, Rel. on — (General Clauses Act (1897), 
S. 6). (Paras 12, 14) 

(C) Companies Act (1956), S. 633 (1) 

— Section applies to all proceedings 
civil, criminal or otherwise — Absence ot- 
criminal intention is irrelevant while 
dealing with person under this section. 

Under .S 633(1), it is not the criminal 
intention which is required for conside- 
ration. Obviously, negligence and de- 
fault mentioned in Sec 633(1) will not 
involve criminal intention on the part of 
the person who is proceeded against for 
negligence or default. To deal with a 
person under this provision, the absence 
of criminal intention is irrelevant. But 
what is relevant is whether he acted 
honestly namely, in good faith and whe- 
ther he had any iustifiable reason to 
escape from the liability. This section 
cannot be equated with a discharge or 
acquittal provided under the Criminal 
Procedure Code. This section will apply 
to all legal proceedings, civil or criminal 
or otherwise instituted under this Act. 

(Para 15) 
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Cases Referred : Chronological Paras 
(1961) AIR 1961 SC 29 (V 48) = 

(1961) 1 SCR 417, Raia Narayan- 
lal v. M, P. Mistry 14 

(1960) AIR 1960 SC 794 (V 47) = 

1960 SCJ 760, Brihan Maharash- 
tra Sugar Syndicate Ltd. v J. R 
Kulkarni 13 

Public Prosecutor, for Pondicherry, for 
Appellant; Vedanatam Srinivasan, for 
Respondents. 

JUDGMENT: — This appeal has been 
filed by the Public Prosecutor, Govern- 
ment of Pondicherry, against the order of 
acquittal by the First Class Magistrate 
No. 2, Pondicherry, of the two respon- 
dents in C. C. No. 397 of 1966, on the 
private complaint filed by the Registrar 
of Companies, Pondicherry, against them 
under Sections 208-D (2), 208-E (3) and 
244(3) of the Indian Companies Act, 1913. 
(hereinafter called 'the Act’). The se- 
cond respondent is since dead. 

2. The Prosecution case is briefly this: 
Amara Pictures Private Limited was in- 
corporated on or about 26-10-1949 as a 
private company under the Indian Com- 
panies Act, 1913. It had its registered 
office at No. 61, St., Therese Street, Pondi- 
cherry,- By a special resolution passed by 
the members of the Company on 15-5- 
1963, the Company was required to be 
wound up voluntarily and the two res- 
pondents were appointed as liquidators of 
the Company. The respondents had 
notified their appointment as the liqui- 
dators on 20-6-1963. By a letter dated 
7-11-1963 the respondents on behalf of 
the Company informed the Registrar of 
Companies that they have held the final 
meeting of winding up in accordance with 
S. 208-E of the Indian Companies Act, 
1913 on 30-10-1963 and that they have 
prepared all returns already and request- 
ed for a few days time to file the returns 
with the complainant In spite of seve- 
ral letters and reminders sent by the Re- 
gistrar of Companies, Pondicherry the 
respondents did not send returns; nor 
did they care to reply or take steps to 
comply with the requirements of the 
provisions of the Indian Companies Act 
The two respondents have failed and 
neglected to file returns for the period 
from 15-5-1963 to 14-3-1964 and 15-3- 
1964 to 14-3-1965 Thereupon, a final 
notice was issued to the respondents on 
19-4-1966 explaining therein the implica- 
tions and stating that unless they comply 
with the requirements, they would be 
prosecuted. They were also given 15 
days’ time for filing the returns The 
second respondent by his letter dated 6- 
5-1966 explained the reasons for the de- 
lay and requested for a fortnight’s time 
for filing returns As they had failed to 
submit the returns, they were again 
reminded of the expiry of the time of 14 
days granted to them. The respondents 
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have not taken further steps Hence the 
complaint was filed under Sections 208-D 
(2), 208-E(3) and 244(3) of the Act, 

3. Sec. 208-D(l) of the Act provides 
that m the event of the winding up con- 
tinuing for more than one year, the 
liquidator shall summon a general meet- 
ing of the Company at the end of the 
first year from the commencement of the' 
winding up and of each succeeding year, 
as soon thereafter as may be convenient 
within ninety days of the close of the 
year, and shall lay before the meeting 
an account of the preceding year and a 
statement in the prescribed form contain- 
ing the prescribed particulars with res- 
pect to the position of the liquidation. 
Sec 208-D (2) provides for a penalty of 
not exceeding Rs 100/- if the Liquidator 
fails to comply with the section It is 
the case of the prosecution that the pen- 
dency of winding up has exceeded more 
than a year and the company has not 
called for a general meeting as required 
by Sec 208-D of the Act and in spite of 
the letter by the Registrar dated 20-1- 
1966 and a reminder issued thereafter 
the Liquidators have not taken action 
Under Sec 208-E (3), the Liquidator, 
withm one week after the meeting shall 
send to the Registrar a copy of the ac- 
count, and shall make a return to him of 
the holding of the meeting ' and of its 
date, and if the copy is not sent or the 
return is not made as required, he shall 
be liable to a fine not exceeding fifty 
runees for every day during which the 
default continues Under Sec 244(1) of 
the Act, if the winding up is not complet- 
ed withm one year from the date of its 
commencement, the liquidator shall sub- 
mit a statement in the prescribed form 
and containing the prescribed particulais 
with respect to the proceedings in and the 
position of the liquidation, to the Regis- 
trar of Companies every year during the 
tenure of such liquidator 

4. Sri Krishnamurthy, the Registrar ' 
of Companies and Sn Sethuraman Upper 
Division Clerk in the office of the Regis- 
trar of Companies were examined as pro- 
secution witnesses to support the facts 
spoken to in the complaint 

5. "When the respondents were ques- 
tioned, the first respondent stated that he 
was in the hospital and as he was not 
doing well, he could not submit returns 
in time The second respondent stated 
that he could not submit returns as the 
account books were with the first respon- 
dent and as he was unwell 

6. The learned first Class Magistrate 
acquitted the respondents on two grounds 
namely (1) that the Companies Act of 
1913 was not in force on the date of the 
therefore, the prosecution was sustain- 
alleged contraventions as the Companies 
Act, 1956 had come into force by then 
and that, therefore, the prosecution under 


the Act of 1913 was unsustainable; and 
(2) that even assuming that the prosecu- 
tion was sustainable, the respondents 
have to be relieved from their liability 
as they had no criminal intention in hav- 
ing contravened the provisions of the Act, 
by virtue of Sec. 633 of the Companies 
Act. 1956. 

7. The learned Public Prosecutor con- 
tended that both the reasons given by the 
learned Magistrate for acquitting the 
respondents are incorrect and submitted 
that the prosecution under the provisions 
of the Companies Act, 1913 was saved 
by the repealing Act of 1956 and that, 
therefore, the prosecution was sustain- 
able and he further submitted that Sec- 
tion 633 of the Companies Act, 1956 gives 
relief to those persons who acted honestly 
and reasonably while they may be liable 
in respect of negligence, default, breaciv 
of duty, misfeasance or breach of trtist 
To appreciate the submissions made by 
the learned Public Prosecutor, it is neces- 
sary to note the following facts. 

8. Pondicherry was a French terri- 
tory till October, 1954 By virtue of the 
merger agreement dated 21-10-1954, there 
was a de facto transfer of Pondicherry 
territory to the Indian Union on ,1-11- 
1954 which was followed up by the 
Treaty of Cession dated 28-5-1956 Be- 
fore October, 1954, the Code of Frencn 
Laws, civil and criminal, based upon the 
Continental System of Jurisprudence 
prevailed in the Courts of Pondicherry. 
On 1-11-1954 which is the date of de^ 
facto merger, by the promulgation of the 
French Establishments (Application of 
Laws) Order, 1954, certain Acts mention- 
ed in the schedule therein came into 
force in Pondicherry The Indian Com- 
panies Act (Act VII of 1913) by virtue of 
the said Regulation came into force on 
1-11-1954 

' 9. Act VII of 1913 was repealed and 

re-enacted by the Parliament by Act I of 
1956 (The Indian Companies Act, 1956) 
The de jure transfer of Pondicherry ter- 
ritory took effect on 16-8-1962 which is 
known as the "appointed day”. Act 49 
of 1962 came into effect on 5-12-1962 and 
on 28-12-1962, the Fourteenth Amend- 
ment to the Constitution became effec- 
tive, and the territory of Pondicherry was 
classified as a Union Territory, included 
as the 9th item in Part II of the First 
Schedule By virtue of Regulation No 7 
of 1963 (The Pondicherry (Laws) Regula- 
tion, 1963) promulgated by the President 
of the Republic in exercise of the powers 
conferred under Art 240 of the Consti- 
tution, the Acts mentioned in the Sche- 
dule to the Regulation including the 
Indian Companies Act. 1956 came into 
force in Pondicherry Territory on 1-16- 
1963 Before Act I of 1956 came into 
force in the Pondicherry territory, the 
Company was wound up voluntarily on 
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5-5-1963 and the respondents were ap- 
)ointed liquidators on 20-6-1963. After 
he Act came into force in Pondicherry, 
he final meeting was held as required 
inder Sec 208-E (1) on 30-10-1963. As 
he winding up and the appointment of 
he respondents as hquidators were be- 
;ore Act I of 1956 came into force in 
Pondicherry territory the prosecution 
TOs launched under tlie provisions of Act 
/II of 1913. 

10. The question, therefore, that 
irises now is whether, after Act 1 of 1958 
:ame into force in Pondicherry on 1-10- 
L963, the prosecution against the respon- 
ients is saved? 

11. We have, therefore, to note the 
'elevant provisions of repeal and savings 
'n Act I of 1956 (hereinafter called “the 
ft.ct”). Under Sec. 644 of the Act, en- 
ictments mentioned in Schedule XII were 
repealed. Sec. 645 saves orders, rules, 
etc , in force at commencement of Act 
Sec 646 saves the operation o^ Sec. 138 
of Act VII of 1913 as respects inspectors 
and the continuation of an inspection 
begun by inspectors, appointed before the 
commencement of the Act Sec 646 
saves pending proceedings for winding 
up. Sec. 648 which is the relevant sec- 
tion in respect of our discussion is as fol- 
lows’ 

"Saving of prosecutions instituted by 
liquidator or Court under Section 237 of 
Act VII of 1913: — Nothing in this Act 
shall affect any prosecution instituted or 
ordered by the Court to be instituted 
under Section 237 of the Indian Compa- 
nies Act, 1913 (VII of 1913), and the 
Court shall have the same power of direc- 
ting how any costs, charges, and ex- 
penses properly incurred in any such 
prosecution are to be defrayed as it would 
have had, if this Act had not been 
passed ” 

Sections 650 to 657 also deal with savings 
which may not be necessary to consider 
in detail The next relevant section 
with which we are concerned is Sec. 658 
which reads thus* 

"Section 6 of the General Clauses Act, 
1897 (X of 1897) to apply in addition to 
Sections 645 to 657 of Act — The men- 
tion of particular matters in Sections 645 
to 657 or in any other provision of this 
Act shall not preiudice the general ap- 
plication of Section 6 of the General 
Clauses Act, 1897 (X of 1897), with res- 
pect to the effect of repeals” 

12. _ The learned Public Prosecutor, 
Pondicherry, _ relies upon Sec 658 and 
submits that if the Prosecution in respect 
of things that occurred before Act I of 
1956 came into force was not saved by 
virtue of Sec 648 of the Act, it would 
be saved by Sec 658 of the Act by which 
the provisions of the General Clauses 
Act could be apphed in addition to the 
savings provided in the Act in Secs 645 
to 657. It is clear that Sec, 648 of the 


Act saves only those prosecutions insti- 
tuted by liquidator or ordered by the 
Court to be instituted under Sec. 237 of 
the Indian Companies Act, 1913, before 
the commencement of Act I of 1956 and 
pending at its commencement and that 
such prosecutions alone could continue 
after the commencement of the Act But 
this section will not apply to prosecution 
not instituted or not ordered by the Court 
before the commencement of the Act. It 
is not the case of the prosecution that 
in the present case, the prosecution was 
instituted by the liquidator before the 
commencement of Act I of 1956. The 
prosecution was instituted in respect' of 
offences under Act VTI of 1913 on 6-8- 
1966, long after Act I of 1956 came into 
force in the Pondicherry territory and, 
therefore, the present prosecution is not 
saved by Sec. 648 of the Act If Sec. 6 
of the General Clauses Act is applied, by 
virtue of Clause (e) of, the same section, 
the repeal of any Act shall not affect any 
right, privilege, obligation or liability 
acquired, accrued 'or incurred under any 
enactment so repealed and by virtue of 
Clause (e) of the same section, any legal 
proceeding or remedy in respect of any 
such right, liability etc., are saved unless 
a different intention appears We have 
to consider, in view of the specific sav- 
ings in respect of prosecution provided 
under Sec 648 of the Act whethef Sec 6 
of the General Clauses Act can be invok- 
ed in respect of the present prosecution 
It is a -well-established principle that in 
applying the principle in respect of S 6 
of the General Clauses Act and the sav- 
ing sections of any special enactment, 
line of enouiry should be not whether 
the new Act expressly keeps alive the 
old rights and liabilities but whether it 
manifests an intention to destroy them 
It has to be ascertained whether there is 
any contrary mtention in respect of sav- 
ings in the new legislation As already 
noted, Section 648 of the Act specifically 
saved the prosecutions instituted by the 
liquidator or ordered by the Court This 
gives the indication that the Parliament 
had specifically considered as to what 
should be saved and excluded the saving 
of the prosecution of any liability incur- 
red before the commencement of the Act 
The contrary intention is clearly express- 
ed by specifically including only the pro- 
ceedings which had resulted in prosecu- 
tion The pending prosecutions alone 
are saved and not the liability incurred 
leading to a prosecution and such liabi- 
lity IS destroyed The general principle 
under Sec. 6 of the General Clauses Act 
"unless a different intention appears” 
can also be considered in view of the 
specific savings made in respect of the 
things mentioned therein in Sections 645 
to 657 of the Act 
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13 , In Brihan Maharashtra Sugar 
Syndicate v. J. R. Kulkarni, 1960 SCJ 
760 = (AIR 1960 SC 794), the Supreme- 
Court held in that case that Sec. 153-C 
of the Companies Act, 1913 and the con- 
tinuance of proceedings in respect there- 
of are saved by the application of Sec 6 
of the General Clauses Act provided 
under Sec. 658 of Act I of 1956 in that 
Sec 647 of the Companies Act of 1956 
does not indicate any intention that the 
rights created by Sec 153 (c) of the Act 
of 1913 shall be destroyed. It is made 
clear in this decision that Sec. 6 of the 
General Clauses Act will apply unless a 
different intention could be gathered 
from the new enactment 

14, In Raia Narayanlal v. M. P. Mis- 
try, AIR 1961 SC 29. the Supreme Court 
again in considering the scope of Sec- 
tions 645 to 647 of Act I of 1956 and the 
effect of the provisions of Section 6 of the 
General Clauses Act as provided under 
Section 658 of the Act, in dealing witn 
the savings m respect of Section 138 of 
Act 7 of 1913 as provided in the saving 
Section 645 of Act 1 of 1956 observed that 
Sections 645 to 648 are the saving sec- 
tions, and ordinarily in the absence of any 
indication to the contrary these saving 
sections should be read as independent of, 
and in addition to, and not as providing 
exceptions to, one another. On this view. 
Section 648 should be construed as an ad- 
ditional saving provision Applymg this 
principle in this additional saving provi- 
sion under Section 648, the contrary in- 
tention clearly appears in respect of the 
savings of any legal liability not resulting 
in prosecution I am, therefore, of the 
view that neither Section 648 nor the, ap- 
plication of Section 6 of the General 
Clauses Act as provided in Section 658 of 
the Act saves the present prosecution In 
the result, I find that the prosecution is 
unsustainable 

15. In respect of the secopd point, the 
learned Magistrate was clearly in error. 
Section 633 of the Act confers power on 
the Court to grant relief in certain cases 
and Section 633 (1) reads thus 

"If in any proceeding for negligence, 
default, breach of duty, misfeasance or 
breach of trust against an officer of -a 
company, it appears to the Court hearing 
the case that he is or may be liable in 
respect of the negligence, default, breach 
of duty, misfeasance or breach of trust, 
but that he has acted honestly and rea- 
sonably, and that having regard to all the 
circumstances of the case, including those 
connected with his appointment, he ought 
fairly to be excused, the Court maV reheve 
him, either wholly or partly, from his 
liability on such terms as it may think 
fit ” 

Under this provision, it is not the ciiminal 
intention which is required for considera- 
tion. Obviously, negligence and default 


mentioned in Section 633 (1) will not 
involve criminal intention on the part ol 
the person who is proceeded against for 
negligence or default. This section giveb 
a discretion to the Court to relieve th'i 
person proceeded against ' for those acts 
mentioned therein, provided the Court 
finds that that person has acted honestly 
and reasonably and also the other cir- 
cumstances of the case including the cir- 
cumstances leading to the appointment of 
such person and in doing so, it could 
relieve him either wholly or partly from 
his liability on such terms as it may think 
fit. To deal with a person under thn 
provision, the absence of criminal inten- 
tion is irrelevant. But what is relevant 
IS whether he acted honestly namely, in 
good faith and whether he had any lusti- 
fiable reason to escape from the liability 
This section cannot be equated with a dis 
charge or acquittal provided under the 
Criminal Procedure Code This section] 
will apply to all legal proceedings civil 
or criminal or otherwise instituted under' 
this Act 

16. In the result, the appeal is dis- 
missed. 

Appeal dismissed. 


1970 CRI. L. J. 1110 (Yol. 76, C. N. 273)= 
AIR 1970 MADRAS 515 (V 57 C 87) 
VENKATARAMAN, J. 

In re, V V Gowndan and another, Ac- 
cused, Petitioners 

Criminal Revn Case No 941 of 1967, 
(Cri. Revn Petn No 928 of 1967), D/- 
14-8-1969, from order of Dist. Magistrate, 
Coimbatore, in S T R No 30 of 1967 
Essential Commodities Act (1955), S. 7 
( 1 ) (a) (ii) — Madras Gur and Khandsari 
Sugar Dealers Licensing Order (1963), 
Cl. 3 — Accused dealing in Khandsari 
Sugar without licence — Mere fact that 
he had applied^ for licence cannot exonerate 
him from punislunent for contravention of 
order — His servant, however is not 
liable. AIB 1966 SC 43, Disting.; AIR 1961 
SC 631, Ref. (Paras 2, 3, 4) 

Cases Referred: Chronological Paras 

(1966) AIR 1966 SC 43 (V 53) = 

1966 Mad LJ (Cri) 679 = (1966) 

2 SCJ 421 = 1966 Cri LJ 71, 

Nathulal v. State of Madhya 
Pradesh 3 

(1961) AIR 1961 SC 631 (V 48) = 

(1961) 3 SCR 324 = 1961 (1) Cri 
LJ 747, Sarioo Prasad v State 
of U P 4 

B Sriramulu, -for Petitioners, R Gandhi, 
for Public Prosecutor, for Slate 
ORDER: — This revision case has been 
filed by the two accused in a case tried 
summarily by the learned Distri ct Magis-^ 
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trate of Coimbatore for contravention of 
the provisions of the Madras Gur and 
Khandsari" Sugar Dealers Licensing Order, 
1963-read with Section 7 (1) (a) (ii) of the 
Essential Commodities Act, 1955. It is 
alleged that accused 1 who is the pro- 
prietor of V. V. Govindan and Co., and 
accused 2 who is the clerk of' the said 
company, were dealing in Khandsari 
Sugar over 25 quintals at a time, between 
1st April 1965 and 19th March 1966. 
without obtaining a licence under the said 
Order 

2, The learned District Magistrate has 
found, on the evidence that accused 1 was 
dealing in Khandsari Sugar over 25 
quintals at a time during the relevant 
"period. That finding is not challenged 
before me The defence of accused 1 was 
that he had applied for a licence on 2nd 
February 1965 itself enclosing a chalan for 
Rs 5 the fee for the licence The learned 
District Magistrate finds that this is also 
true. But he has convicted accused 1 on 
the ground that till the date of _ inspection 
namely 19th March 1966, the licence was 
not issued and that the mere fact of his 
having applied for a licence would not be 
a valid defence. On this reasoning, he 
convicted both the accused and sentenced 
them to pay a fine of Rs 300 and Rs. 100 
respectively. 

3. Clause 3 of the Order states that 
with effect on and from such date as the 
Goyernment may specify, no person shall 
carry on business as a dealer except under 
and in accordance with the terms and 
conditions of a licence issued in this behalf 
by the licensing authority Hence, it is 
clear that a licence was required and that 
accused 1 who carried on business would 
lie guilty The learned counsel for_ ac- 
cused 1, however, relies on the decision 
of the Supreme Court in Nathulal v. State 
of M P, 1966 Mad LJ Cri 679 = (1966) 
2 SCJ 421 = (AIR 1966 SC 43), in support 
of the contention that in view of the ap- 
plication of accused 1 for a licence made 
on 2nd February 1965, he could be con- 
sidered to have been under the bona fide 
impression that he was entitled to deal 
in sugar and that he did not have the 
necessary mens rea to defeat the provi- 
sions of the order In the reported case, 
the person concerned has applied for a 
licence, but before he got it, he purchased 
and stored wheat and he was submitting 
returns periodically showing his purchase 
He did not, however, sell any quantity 
thereof. There was also evidence in 
the case to show that he was assured that 
he would be getting the licence shortlv 
and that he need not worry It was held 
by Subba Rao and Bachawat, JJ (Shah, 
J. dissenting) that the necessary mens rea 
was lacking. The learned District Magis 
trate distinguished the present case on tne 
ground that here accused 1 did not submit 
any returns and that he was actually 


selling the sugar. In my opinion, the dis-| 
tinction made by the learned District] 
Magistrate is sound. The conviction of 
accused 1 is, therefore, correct, but I re- 
duce the sentence of fine to Rs 100. 

4. So far as accused 2 is concerned, il| 
cannot be said that he was carrying oni 
business in sugar. He was only a clerk] 
and the person who was doing business 
was his master, accused 1. Clause 3 of the 
Order in question is differently worded 
from Acts like the Madras Prevention of 
Food Adulteration Act, where, for in- 
stance, the person who actually sells any 
adulterous food even if he is only a ser- 
vant, is made liable (Vide Sarioo Prasad 
V. State of U. P., (1961) 3 SCR 324 == 
(AIR 1961 SC 631) ) I accordingly set aside 
the conviction of accused 2 and the sen- 
tence of fine imposed on him The fine 
amount paid by accused 2 and the excess 
fine paid by accused 1 will be refunded to 
them. 

Order accordingly 


1970 CRI. L. J. 1111 (Vol. 76, C. N. 274)= 

AIR 1970 MADRAS 333 (V 57 C 95) 
SADASIVAM, J. 

In re, V. Subramaniam, Petitioner, 
Accused. 

Criminal Revn. Case No 288 of 1967 
and Cri. Revn Petn. No 285 of 1967, D/- 
22-11-1968, against Judgment of Dt 
Magistrate (J). South Arcot, Cuddalore 
D/- 28-10-1966 

Penal Code (1860), S. 188 — Disobedi' 
ence to order duly promulgated by pub- 
lic servant — Mere disobedience is not 
by itself an offence unless it entails onff 
or other of consequences mentioned in 
sectiop — There should be evidence and 
finding that act of disobedience caused 
or tended to cause riot or affray — Con- 
viction under the Section was set aside. 

(Paras 5 and 6) 

C K Venkatanarasimham, for Peti- 
tioner, R Veeramani, for Public Prosecu- 
tor, for State. 

ORDER: — Petitioner Subramaniam wac 
convicted under Ss 447, 379 and 188 

I P.C and sentenced to undergo rigorous 
imprisonment for two months on each oi 
the first two counts and simple imprison' 
ment for one month on the last count, 
by the Sub-Magistrate, Tindivanam, and 
the sentences were ordered to run con- 
currently But the learned District 
Magistrate, South Arcot, on appeal set 
aside the convictions under Ss 447 and 
379 I P.C and the sentences imposed in 
respect of the same, but confirmed the 
conviction of the petitioner only under 

S. 188 I PC and modified the sentenc' 
to one of fine of Rs. 100 in default t o 

LM/DN/F804/69/VSS/C 
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undergo simple imprisonment for ont 
week. 

2. The complaint in this case was re- 
ferred by the Sub-Divisional Magistrate, 
Villupuram, on the ground that an order 
passed in M C 189 of 1962 on the file of 
that court on 13-11-1962 was disobeyed 
by the petitioner on 12-5-1966 The peti- 
tioner was the tenth respondent in the 
proceedings under Sec 145 CrI P C. and 
he claimed item 8 in the schedule of pro- 
perties in the said petition, which is the 
subiect-matter of the present case, as 
having been taken by him on lease from 
the original owner, Padmanabha Gra- 
mani It should be noted that the claims 
which led to civil disputes and the pro- 
ceedings under S 145 Crl P. C. _ were 
between persons who claimed title as 
heirs of the said Padmanabha Gramani. 

In fact, an order of interim iniunction 
was passed by the High Court against 
the petitioners in the proceedings under 
S 145 Crl P. C Sri C. K Venkatanara- 
simham appearing for the petitioner 
questioned the validity of the order under 
S. 145 Crl P. C on the above materials, 
but in my opinion, he is not entitled to 
do so as he failed to seek relief by taking 
proceedings agamst the said order, which 
has become final. Sri C. K Venkata- 
narasimham has also taken a ground that 
the order under S. 145 Crl P C has not 
been promulgated But he fairly conced- 
ed that he could not urge such a ground 
as he was a party who took part in the 
proceedings in which the order was pass- 
ed against him and others. 

3. The main contention to be consider- 
ed in this case is whether the disobedi- 
ence of the cider passed under S 145 
Crl P. C entailed one or other of the 
three consequences mentioned in Sec- 
tion 188 IE C 

4. The first consequence mentioned in 
Sec 188 I P.C refers to such disobedience 
which 'causes or tends to cause obstruc- 
tion, annoyance or miury, or risk of ob- 
struction. annoyance, or iniury. to any 
persons lawfully employed’ Obviously, 
this clause could have no application to 
the order in question It would generally 
apply to cases where orders passed have 
to be enforced by public officials directly 
or through others lawfully employed by 
them It is not necessary to state who 
all could be considered as coming within 
the clause 'persons lawfully employed” 

The earlier part of third para of S 188 
I.PC. refers to the second consequence, 
namely, 'sucn disobedience’ which 'causes 
or tends to cause danger to human life, 
health or safety” This will apply to 
cases of disobedience of orders passed 
under Chapter X, Crl PC to prevent 
offences falling under Chapter XIV of 
the Indian Penal Code relatmg to public 
nuisances and similar cases The third 
consequence referred to in the latter part 
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cf the tiiird ,para of S, 188 LP.C is one 
relevant to this case, namely, such dis- 
obedience of the order which 'causes or 
tends to cause a not or affray.’ 

5, The order under S 145 Crl P C, 
could be made only when the dispute as 
to immoveable property is "likely to 
cause breach of the peace”. If such an 
order is disobeyed and 'it 'causes or tends 
to cause a not or affray*, the person dis- 
obeying such order ought to be punished 
as the obiect of the order is to prevent 
breach of the peace. But before a per- 
son could be punished for disobedience of 
an order under S. 145 Crl P, C there 
should be evidence and a definite finding 
based on that evidence that his act of dis- 
obedience caused or tended to cause a 
riot or affray. I have already pointed 
out that there is no such finding by either 
of the courts below that the act of the. 
petitioner caused or tended to cause not 
or affray The order under S 145 Crl. 
P. C. was passed on 13-11-1962 and the 
disobedience complained of was nearly 
three and half years later on 12-5-1966. 
Having regard to the long interval be- 
tween the date of the order and the date 
of disobedience of the same, the likeli- 
hood of the breach of the peace being 
caused by reason of the disobedience of 
the order could not also be presumed 
The courts below have failed to note tha1 
mere disobedience of an order promulgat- 
ed by a public servant is not in itself an 
offence unless it entails one or other of 
the consequences mentioned • in S. 188 
I PC. 

6. The learned District Magistrate has 
acquitted the petitioner in respect of both 
the offences under Ss 447 and 379 I P C 
So far as the offence punishable under 
S 379 I P C is concerned, he was of the 
view that the ingredients of the said of- 
fence have not been made out He has 
observed that 'it cannot at all be said, 
having regara to the facts of this case, 
that the appellant cut and carried away 
the casurina from the tope with any dis- 
honest intention’. He has observed that," 
it is obvious that he had done so in an 
attempt to set up his title to the casu- 
arina standing thereon, however lU- 
founded his claim may be. This finding 
itself is inconsistent with the mens rea 
required, namely, knowingly disobeying 
an order so as to result in one or other 
of the consequences, mentioned in S 188 
IPC It should be noted that the order 
was passed about 3i years prior to the 
occurrence in this case I looired into the 
oral evidence adduced in this case 
P W 1 Jagadeesa Gramani has merely 
spoken to the fact that the trespass as 
well as the removal of the casuanna tmes 
was about 10 or 15 days after the cyclone 
and that he came to know of the same bv 
a letter received by him about months 
prior to his giving evidence. P.W. 2 
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Kannan. P.W. 3. Perumal and P.W. 4, 
Manickasami who all speak to the re- 
moval of the casuarina trees by the peti- 
tioner, have not even whispered that 
there was any likelihood of the breach of 
the peace 

7. For the foregoing reasons, the con- 
viction of the petitioner under S. 188 
I.PC. cannot be sustained and it is set 
aside. The petitioner is acquitted even 
in respect of the charge under S 188 
I P.C. and the fine amount, if collected, is 
ordered to be refunded to him. 

8. The criminal revision case is al- 
lowed. „ - 

Revision allowed. 


1970 CRI. li. J. Ili3 (Yol, 76, C. R. 279) = 

AIR 1970 MYSORE 195 (V 57 C 49) 

- M SANTHOSH, J. 

Ramazan Bi, Complainant, Petitioner v 
Bhimsen Rao, Accused, Respondent. 

Cuminal Revn Petn. No. 311 of 1969, 
D/- 21-1-1970 fiom ordci of 1st Class 
Magistrate, Raichur, D/-. 18-4-1969. 

(A) Criminal P. C, '(1898), Section 197 — 
Mysore Land Revenue Act (12 of 1964), 
Section 16 (1) — Accused a village Accoun- 
tant — By rdrtue of Section 16 (1) of the 
Act and Rule 6 of the Village Accountants 
Recruitment Rules, Deputy Commissioner a 
competent appointing authority — Even if 
power of appointment is delegated by Gov- 
ernment to Deputy Commissioner, no sanc- 
tion of Government under Section 197 is re- 
quired. Cri. Revn. Petn. No. 115 of 1968 
(Mys), Dissented fiom. 

The Deputy Commissioner being a compe- 
tent authority to appoint a village Account- 
ant (Patwari) it is not necessary to get the 
sanction of the State Government under Sec- 
tion 197, Cr. P. C. for the prosecution of a 
Village Accountant. (Para 9) 

By virtue of Section 16 (1) of the Mysore 
Land Revenue Act (1964) the Deputy Com- 
missioner IS the competent authority to ap- 
point a Village Accountant and if there are 
any general orders of the State Government 
or the Divisional Commissioner governing the 
appointment of Village Accountants, the 
Deputy Commissioner should exercise the 
power of appointment of a Village Account- 
ant so as to conform to such orders. Theie 
is nothing in this Section which warrants an 
inference that the Government or the Divi- 
sional Commissioner should sanction the post 
of Village Accountant and the sub-section (1) 
clearly empowers the Deputy Commissioner 
to appoint a Village Accountant. Under 
Rule 6 of the Mysore General Services (Reve- 
nue Subordinate Branch) Village Accountants 
(Cadre and Recruitment) Rules 1961, the 
appointing authority in lespeet of a Village 
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Accountant is tlie Deputy Commissioner of 
the District. Even assuming that the power 
of appointment is delegated by the Govern- 
ment to the Deputy Commissioner, no sanc- 
tion of the Government under Section 197, 
Cr. P C. is lequired for the prosecution of 
a Village Accountant. Once the power is 
delegated by the Government, the sanction of 
Government is not necessary. AIR 1967 SC 
1331 & AIR -1965 Mys 128 & (1968) 2 Mys 
LJ 366, Foil ; Cii Revn. Petn. No. 115 of 
1968 (Mys), Dissented from. (Paras 4, 5) 
(B) Civil P. C. (1908), Pre. — Judicial 
piecedents — Contrary decision of Single 
Judge — Division Bench and Supreme Court 
decision on the point — Decisions are bind- 
ing — No need to refer the case to Division 
Bench — (Constitution of India, Article 141). 

(Para 8) 

Cases Referred; Chronological Paras 

(1968) 1968-2 Mys LJ 366= 12 Law 
Rep 275, C. S, N Mur thy v. State 
of Mysore '' 2, 4, 7 

(1968) -Cn. Revn Petn. No 115 of 
1968 (Mys) 3, 7, 8 

(1967) AIR 1967 SC 1331 (V 54) = 

1967 Cri LJ 1200, Shukla v. Navnit 
Lai 2, 3, 5, 7, 8 

(1965) AIR 1965 Mys 128 (V 52) = 

1965 (1) Cri LJ 565, Krishna Murthy 
v Abdul Subhan 2, 6 

B S. Raikote, for Petitioner; Murhdhar 
Rao,, for Respondent. 

ORDER: — The petitionei before this 
Court was the complainant in C C. 195/3 
of 1969 on the file of the first Class Magis- 
trate, Raichur. He filed a complaint under 
Sections 166 and 167, Indian Penal Code 
against the accused, who is a Patwari (Vil- 
lage Accountant) The accused raised a pre- 
liminary objection that the case could not 
be pioceeded with as sanction of the Govern- 
ment under Section 197, Criminal Piocedure 
Code had not been obtained. The learned 
Magistrate upheld the objection of the accus- 
ed and dismissed the complaint. In this 
revision petition, the petitioner challenges the 
legality of the said order passed by the learn- 
ed Magistrate. 

2. Sri Raikote, learned counsel appearing 
on behalf of the petitioner, has contended 
that under Section 16 of the Mysore Land 
Revenue Act, 1964, (which will be heiein- 
after be referied to as the ActX the Deputy 
Commissioner is the competent authority to 
appoint Village Accountants. He aigues that 
theie IS no delegation of the power of ap- 
pointment by the Government to the Deputy 
Commissioner. The words ‘subject to the 
general orders’ used in Section 16 (1) only 
mean, subject to the general orders of the 
Government with regard to the number of 
appointments or vacancies, and has no refer- 
ence to the competency of the Deputy Com- 
missioner to appoint Village Accountants. 
Even as per Rule 6 of the Mj’sore General 
Seiwices (Revenue Subordinate Bianch) Vil- 
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lage Accountants (Cadie and Recruitment) 
Rules, 1961, tire appointing authority in les- 
pect of Village Accountants, shall be the 
Deputy Commissioner of the District Sri 
Raikote, in support of his said contention, 
has strongly relied on a Bench decision of this 
Court, C S. N. Murthy v. Stale of Mysore, 
(1968) 2 Mys LJ 366. It is further contended 
by him that even assuming that the power 
or such appointment is delegated by the 
Government to the Deputy Commissioner, 
once such povveis aie delegated no sanction 
of the Government is lequired as pei Sec- 
tion 197, Criminal Procedure Code. In sup- 
port of ins said contention, he has relied on 
Shukla V. Navnit Lai, AIR 1967 SC 1331 
and Riishna Murthy v. Abdul Subhan, AIR 
1965 Mys 128. 

3. Sn Murlidhar Rao, learned Counsel 
appearing on behalf of the respondent-ac- 
cused, has argued that Section 16 of the Act 
specifically states that the Deputy Commis- 
sioner, may subject to the geneial orders of 
the State Government and the Divisional 
Commissioner, appoint a Village Accountant 
He con lends that unless the Deputy Com- 
missioner gets the geneial oiders of the State 
Government, he cannot appoint a Village 
Accountant Pie aigues tliat m the instant 
case tliere is no delegation of power by tlie 
Government to the Deputy Commissioner. 
The decision of the Supreme Court in AIR 
1967 SC 1331 has no application to this case 
as there is no delegation of such powei. The 
exercise of the power under Section 16 of 
the Act IS subject to the geneial ordeis of 
the Government, and as the Government is 
the final authority so far as the appointment 
of Village Accountant is concerned, sanction 
of Government is necessary before a Village 
Accountant could he prosecuted Sri Murli- 
dhar Rao has relied on an unreported deci- 
sion of a Single Judge of tins Court render- 
ed in Cri Revn. Petn No 115 of 1968 
(Mys). The accused in that case was a 
Village Accountant in Dharwar District. A 
preliminary objection raised by him that he 
could not be prosecuted for offences under 
Sections 166, 167 and 218, Indian Penal Code 
without prior sanction of the Government 
was upheld by this Court, 

4. Secbon 16 (1) of the Act, leads as fol- 
lows: — 

“16. Village Accountant. — (1) the 

Deputy Commissioner may, subject to the 
general orders of the State Government and 
the Divisional Commissioner, appoint a Vil- 
lage Accountant for a village or group of 
villages and he shall perfoim all the duties 
of a Village Accountant prescribed in or 
under this Act or in or under any otlier law 
for the time being in force, and shall hold 
office under and be governed by such rules 
as may be prescribed.” 

In (1968) 2 Mys LJ 366, a Division Bench of 
this Court had occasion to interpret the 
wording of the said Section. At page 372, 
then Lordships observed as follows. — 


“We are unable to accept the constructira 
which Mr. Rama Jois seeks to place on Sec 
tion 16 (1). The exercise of the power given i 
to the Deputy Commissioner under Sec 
tion 16 (1) to appoint a Village Accouniani 
IS not made conditional upon the rules lia\ 
ing been framed pi escribing the duties o! 
the Village Accountant and conditions of hu 
seivice ^Vllat this sub-section provides is 
that a Village Accountant appointed under 
Section 16 (1) shall perform such duties and 
be goveyied by such conditions of semce 
as may be piesciibed whether before or after 
he is appointed. Similarly, if rules are 
framed under the Land Revenue Act regu 
latmg the appointment of the Village Ac- 
countants, thereafter the appointment of a 
Village Accountant by the Deputy Commis- 
sioner should be m accordance with those 
rules But the power conferred on the 
Deputy Commissioner to appoint a Village 
Accountant is not kept in abeyance until 
such Rules aie made. We think the Depuh' 
Commissioner is competent to appoint a Vil- 
lage Accountant even before any rules are 
framed, or even in the absence of such 
Rules.” 

Fuilher then Loidships obsen'ed as fol* 
lows — 

“x XXX What this sub-section states' 
is that if there are any general orders of 'he 
State Government or the Divisional Cominis- 
sioner governing the appointment of 
Accountants the Deputy Commissioner slioulo 
exeicise his power to appoint Village Ac- 
countants so as to conform to such orders 
If there are no orders of the Government or 
the Divisional Commissioner in this behali, 
the power of the Deputy Commissioner is 
not rendered ineffective or kept in abeyance 
until such Older is made. There is nothing 
in this sub-section which wairants an infei- 
ence that the Government or the Divisional 
Commissioner should sanction the post of a 
Vdlage Accountant for any village or a gioup 
of villages before the Deputy Commissioner 
can appoint a Village Accountant. The sub- 
section clearly empowers the Deputy Com- 
missioner to appoint a Village Accountant to 
a village or a group of villages. It may he, 
that administrative sanction of the Govern- 
ment is necessary before creating a new post 
which must necessarily involve financial con-' 
sequence to the State in the form of salarj', 
allowances payable to the holder of the post 
and other expenditure. But such adminis- 
trative sanction is de hors the provisions of 
the Land Revenue Act and is purely an in- 
ternal matter within the Government organi- 
sation." 

In the above-said decision, their Lordships 
have clearly stated that the Deputy Commis- 
sioner is the competent authority to appoint 
a Village Accountant and if there are anj 
general orders of the State Government or 
the Divisional Commissioner governing the 
^pointment of Village Accountants, fhe 
Deputy Commissioner should exercise th® 
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lower of appointment of a Village Account- 
nt so as to conform to such orders. Their 
.lOrdships have also pointed out that there 
s nodung m this Section which warrants' an 
nference that the Government or the Divi- 
.ional Commissioner should sanction the post 
)f Village Accountant and the sub-section 
dearly empowers the Deputy Commissioner 
:o appoint a Village Accountant. It may 
Further be mentioned that their Lordships 
lave pointed out in the said Judgment that 
the Village Accountants Recruitment Rules, 
af 1961, which were m.ade in the exercise of 
the powers under the proviso to Article 309 
of the Constitution and Section 233 of the 
Mysore Land Revenue Code, should, to the 
extent to which there is no inconsistency, 
be deemed to have been made in exercise of 
the powers under Section 197 of the Land 
Revenue Act also. Under Rule 6 of the 
said Rules, the appointing authority in res- 
pect of a Village Accountant is the Deputy 
Commissioner of the District, There is there- 
fore no force in the contention of Sri Murli- 
dhar Rao that the appointing authority so 
far as the Village Accountants are concern- 
ed, is the Government and not the Deputy 
Commissioner. 

5. I am also of opinion that there is force 
m the contention of Sri Raikote that even 
assuming for the sake of argument that the 
power of appointment is delegated to the 
Deputy Commissioner, no sanction of the 
Government under Section 197 Criminal 
Procedure Code is required That this is 
the legal position has been laid down by the 
Supreme Court in AIR 1967 SC 1331 In 
paragraph 9 of the judgment, their Lord- 
ships have observed as follows- — 

“It was suggested on behalf of the appel- 
lant that even if the Railway Board had 
power to remove the appellant from the 
ofiBce and even if it was acting under the 
powers delegated to it, the principle of the 
maxim qui facit per ahum tacit per se ap- 
plies to the case and the appellant must be 
deemed to be removable only by or with 
the sanction of the Central Government 
within the meaning of Section 197 of the 
Criminal Procedure Code. We do not think 
there is any substance in this argument. If 
once the Central Government has delegated 
its power to another authority with regard 
to appointment and removal of a public ser- 
vant, then for the purpose of Section 197, 
Criminal Procedure Code the public servant 
concerned will not be treated to be a public 
servant ‘not removable from his office except 
by or with the sanction of the Central Gov- 
ernment’ within the meaning of that section.” 

6. Similar was the view expressed by 
Hegde, J., (as he then was) in AIR 1965 
Mys 128. It has been laid down in the said 
case that the protection under Section 197, 
Criminal Procedure Code is not available to 
a public servant, whom lower authority, has, 
law or order, been empowered to remove! 
His Lordship has held that where on the 


date of taking cognizance of the oftences 
the accused, a treasurer, could have been re- 
moved from service by the Comptroller of 
State Accountants, who had power to ap- 
point as well as dismiss a treasurer by virtue 
of Regulation 71 of the Mysore Service 
Regulations, the accused is not a public ser- 
vant who is not lemovable from his office 
save by or with the sanction of the State 
Government within the meaning of Sec- 
tion 197, Criminal Procedure Code and as 
such no sanction to prosecute him is neces- 
sary. 

7. In Cri. Revn. Petn. No 115 of 1968 
(Mys), his Lordship has held that the autho- 
rity to appoint and remove a Village Ac- 
countant under Section 16 of the Act has 
been delegated to the Deputy Commissioner 
and the Deputy 'Commissioner can appoint a 
Village Accountant only under the general 
orders of the State Government and hence 
sanction of the State Government for prose- 
cution is .necessary. As pointed out already 
a Bench of this Court in 1968-2 Mys LJ 366 
has held that the Deputy Commissioner is 
the competent authority to appoint a Vil- 
lage Accountant, and that Section 16 em- 
powers the Deputy Commissioner to appoint 
a Village Accountant The Supreme Court 
in AIR 1967 SC 1331 has also clearly laid 
down that once the power is delegated by 
the Government, the sanction of the Govern- 
ment for prosecution is not necessarj'. 

8. Sri Murlidhar Rao has submitted that 
in view of the decision of a Single Judge 
rendered in Cri Revn, Petn No. 115 of 
1968 (Mys), this is a fit case where the mat- 
ter should be referred to a Division Bench 
for decision. The Supreme Couit, in AIR 
1967 SC 1331 has clearly laid down that in 
a case where the power of appointment and 
removal has been delegated by the Govern- 
ment to a subordinate authority, no sanction 
of the Government is necessary. It is need- 
less to point out that under Article 141 of the 
Constitution, the law declared by the 
Supreme Court shall be binding on all courts 
within the territory of India. Apart ^from 
that, as pointed out by me already, a 'Divi- 
sion Bench of this Court had laid down that 
the appointing authority in respect of a Vil- 
lage Accountant is the Deputy Commissioner. 

I am, therefore, of opinion that in the cir- 
cumstances mentioned above, there is no 
need to refer the case to a Division Bench. 

9. In the result, for the reasons men- 
tioned above, I am of opinion that in the 
present case, it is not necessary to get the I 
sanction of the State Government under Sec- 
tion 197, Cr. P. C. I, therefore, set aside 
the order of the Trial Court and direct the 
learned First Class Magistrate, Raichur, to 
take the complaint on file and proceed with 
the case accordmg to law. 

Order accordingly. 
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1970 CRI. h. J. 1116 (Yol. 76, C. N. 276)= 

AIR 1970 MYSORE 201 (V 57 C 5 1) 

M. SANTHOSH, J 

Ram Singh, Petitioner v. R, Susila Bai and 
another. Respondents. 

Criminal Revn. Petn, No 225 of 1969. 
D/- 8-1-1970 from order of S. J., Kolar, D/- 
30-5-1969. 

(A) Hindu Marriage Act (1955), S. 7 — 

Solemnisation of mairiage — Essentials — In- 
vocation before sacred fire and Saptapadi — 
Absence of either invalidates marriage — 
AIR 1966 SC 614, Foll.j (1967) 1 Mys LJ 
553, Ref. to. (Para 3) 

(B) Penal Code (1860), S. 494 — Bigamy 

— Complaint by first %rife against husband 

— Evidence of ceremonies at time of second 
marriage discrepant and conflicting — No 
evidence that saptapadi -was performed — 
Accused is entitled to benefit of doubt. 

(Para 8) 

(C) , Evidence Act (1872), S. 3 — Benefit 

of doubt — Hindu Marriage — No evidence , 
that second maniage was solemm'sed accord- 
ing to Hindu rites — Accused (Husband) is 
entitled to benefit of doubt. (Para 8) 

Cases Referred: Chronological Paras 

(1967) 1967-1 Mys LJ 553= 1967 

Mad LJ (Cri) 526, Laxmavva v. 
Hanmappa Bhimappa 3, 7 

(1966) AIR 1966 SC 614 (V 53) = 

1966 Cri LJ 472, Kanwal Ram v 
Himachal Pradesh Administiation 3, 6 

(1965) AIR 1965 SC 1564 (V 52) = 

1965 (2) Cri LJ 544, Bhaurao Shan- 
kar Lokhande v. State of Maharash- 
tra 3, 4 

M V. Devaraiu, for Petitioner, N A. 

Mandgi, High Court Govt, Pleader, foi Res- 
pondent 2. 

ORDER: — The Petitioner before this 
Court was the fiist accused in the Trial 
Court. The second accused before the Trial 
Court was the second wife of the fiist ac- 
cused and the complainant in the case was 
his first wife. The petitionei has been con- 
victed "for an offence under Section 494, 
Indian Penal Code and sentenced to six 
months rigorous imprisonment by the trial 
Court The trial Court also convicted the 
second accused for an offence under Sec- 
tion 494 read with S 109, Indian Penal Code. 

In the appeal filed by the accused the learn- 
ed Sessions Judge allowed tlie appeal of the 
second accused and acquitted her. So far 
as the appeal filed by the first accused is 
concerned, the learned Sessions Judge con- 
firmed his conviction and the sentence In 
this revision, the petitioner challenges the 
correctness of the conviction and sentence 
passed on him by the learned Sessions Judge 
2. The petitioner married the respondent- 
complainant at Jolarpet about nine years 
before the complaint. After living for some 
time with the complainant and after getting 
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two childien, the complainant’s case is that 
the first accused started ill-treating her and 
drove her out of the house Thereafter, 
during the life time of the complainant and 
while the marriage as between her and the 
first accused was subsisting, the first accused 
married the second accused at the premises 
of one Balaji Singh at Bangarapet on 
11-5-1967. The complainant therefore 
charged the accused with halving committed 
an offence of bigamy under Section 494, 
Indian Penal Code 

8. Shii M V Devaraju, learned counsel 
appearing on behalf of the petitioner has 
contended that the complainant has not esta- 
blished that the petitioner has undergone a 
valid second marriage according to Hindu 
ntes. The contention on behalf of the peti- 
tioner IS that the second marriage has not 
been duly solemnised according to Hmdii iites 
and as such it is not -a -valid marriage As 
laid down by the Supreme Court, two things 
are necessary for solemnisation of a valid 
Hindu marriage — (1) Invocation before the 
sacied fire, and (2) Saptapadi Unle'ss these 
two-ceremonies are performed, the marriage 
will not be a valid marnage It is contend- 
ed by Shri Devaraju ' that the evidence of 
the ceremonies performed at the time of the 
marnage given by the various witnesses is 
discrepant and conflichng Theie is no clear 
evidence that saptapadi was performed 
during the ceremony Shri Devaraiu has 
strongly relied on the decisions in Bhaurao 
Shankar Lokhande- v, State of Maharashtra, 
AIR 1965 SC 1564, Kanwal Ram v. The 
Himachal Pradesh Administration, AIR 1966 
SC 614, Venkata Subbarajudu Chetty v 
Tanguturu_ Venkataiay Shresti, (1958) Mad 
LJ (Cri ) 73 and m Laxmavva v Hanmappa 
Bhimappa, (1967) 1 Mys LJ 553 m support 
of his contention that no valid marriage had 
been solemnised 

4. I will first consider what are the 
legal requirements of a valid Hindu marnage. 
In AIR 1965 SC 1564, their Loidships have 
laid down what are the legal requirements 
of a valid Hindu marriage In paragraph 5 
of the. judgment their Lordships have ob- 
served as follows — 

"The word solemnise’ means, in connec- 
tion with a marriage, ‘to celebiate the mar- 
riage with proper ceremonies and in due 
form’, according to the Shelter Oxford Dic- 
tionary It 'follows, therefore, that unless die 
marnage is ‘celebiated or peiformed with 
proper ceremonies and due foim’ it cannot 
be said to be ‘solemnised’ It is, theiefore, 
essential foi the purpose of Section 17. of the 
Act, that the marnage to which Section 494 
Indian Penal Code, applies on account of 
the provisions of the Act, should have been 
celebrated with pioper ceremonies and in 
due form Merely going through certain 
ceremonies with the intention that die parties 
be taken to be married, will not make the 
ceremonies prescribed by law or approi'cd h'' 
any estabhshed custom,” 
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are two ceremonies essential 

to the validity of a marriage, 
nage be in the Brcibrna foim or the Asura 

invocah^;; before the sacred fire, and 
2 saptapadi, that is, the taking of seven 
steps by^ the bridegroom and the bade lomt- 
ly befoie the sacied fire. , , , , „ 

(0\ A marriage may be completed by the 
,i^a.|e ot^r tan tasa 

3wd by ta outlom af taUe to wh.ch 
the parties belong. i • 

It may be mentioned that the comp ainant 
in Si/ case has not relied on any custom of 
the caste, according to which, by pei forming 
cmtafe ceremonies a valid mamage could 
take place between the parties. _ 

5. In the said decision as the required 
two essential ceremonies had not been per- 
formed their Lordships set aside the con- 
viction’ of the accused for offence under 
Section 494, Indian Penal Code. 

6. Again in AIR 1966 SC 614 their 
Lordships have reiteiated what had been 
laid down in the eailier decision Then 
Lordships held that in a bigamy case the 
second mariiage as a fact, that is to say, the 
essential ceiemonies constituting it, must be 
moved and that admission of marriage by the 
accused was not evidence of it for the pur- 
pose of pioving marriage in an adultery or 
bigamy case and that wheie, 
prosecution foi offences under Sec, 494/109 
Indian Penal Code the evidence of the wit- 
ness called to prove the marriage ceremo- 
nies, showed that the essential ceremonies 
had not been pei formed, the conviction or 
the accused persons could not be sustained. 

7. In (1967) 1 Mys LJ 533 a bench of 
this Couit followed the above mentioned de- 
cision of the Supreme Court and held that 
in a prosecution under Section 494, Indian 
Penal Code read with Section 17 of the 
Hindu Marriage Act, the prosecution must 
establish that the essential ceremonies for a 
valid maiiiage were gone through by the ac- 
cused. 

8. I will now examine the evidence let in 
on behalf of the complainant in the case 
P. W. 4 Nanjunda Sastry is said to be_ the 
Puioliit who perfoimed the said mariiage. 
He has nowhere stated that saptapadi was 
peiformed at the time of the marriage All 
that he has stated is as follows — 

“The Homa and the tying of Tali was got 
performed by me A-1 tied the Tali to A-2 
He has nowhere stated that the essential 
ceremony of a Hindu valid marriage, that is, 
saptapadi was performed He has admitted 
in cioss-examinalion that he was not a puro- 
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8 their Loid- hit by profession He has stated that he has 
been woikmg as a teacher for the last 18 
yeais. He has also admitted that he has 
not studied Sanskiit and that he does not 
know how many kinds of marriages there 
are in Hinduism. It is obviously because of 
his Ignorance of the essential ceremonies that 
he did not perform Saptapadi while perform- 
ing the mamage of the accused Nos. 1 and 
2. P. W. 2 Samsingh has not stated that 
there was any invocation before the sacred 
fire. He lias also not stated that accused 
Nos. 1 and 2 took seven steps together be- 
fore the sacred fire. P. W. 3 Loku Baiamma 
has also not spoken to any invocation before 
the sacred fire. 

In cross-eKamination, she has stated that 
she does not know the meaning of Sapta- 
padi. Even the evidence of P. W 5 Jaya- 
ram Singh does not indicate that Saptapadi, 
le., seven steps were togedier taken by the 
couple round the sacred fire. There is con- 
sideiable force in the contention' of Shn 
Devaiaju that the evidence of the ceremonies 
performed at the time of the marriage let 
in by the complainant is discrepant and con- 
flicting. The Puiohit who is said to have 
peiformed the marriage has nowhere stated 
that the married couple performed the Sapta- 
padi. It IS theiefore clear that the^ com- 
plainant has not proved by reliable evidence 
that the marriage between accused 1 and 2 
was solemnised according to Hindu rites. 
In the stale of the evidence mentioned above, 
the accused is entitled to the benefit of 
doubt. 

9. I, therefore, allow this revision peti- 
tion and set aside the conviction and sen- 
tence passed on the petitioner. 

Revision allowed. 


1970 CRI. L, J. 4117 (Yol. 76, C. N. 277) = 

AIR 1970 PATNA 267 (V 57 C 41) 

N. L UNTWALIA, J 

Sariu Ram, Petitioner v. Harihar Ram 
Tewary and others, Opposite Parties. 

Criminal Revn. No 556 of 1969, D/- 
24-7-1969 

Criminal P. C. (1898), S. 4 (1) (h) — 
Complaint and a protest petition — Dis- 
tinction — Separate procedure stated. 

If a person is aggrieved by the police 
investigation or the final report and in- 
tends to move the Magistrate for taking 
cognizance of the offence on the facts 
stated in the police report or for direct- 
ing further 'investigation them it is a 
protest petition If he lodges a com- 
plaint it should more fully comply with 
the requirements of Section 4(1) (h). If a 
protest petition is filed, the Magistrate will 
dispose it of in th e manner he thinks fit 
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and proper. If, however, a complaint is 
filed he is bound to deal with it ordinari- 
ly and generally in the first instance by 
examining the complainant on solemn af- 
firmation under Section 200 and there- 
after by .passing any of the following 3 
orders, viz. (i) to dismiss it summarily, (li) 
to issue processes straightway or (iii) to 
order an inquiry as envisaged in S. 202 
AIR 1968 SC 117, Rel on. (Para 4) 
Cases Referred: Chronological Paras 

(1968) AIR 1968 SC 117 (V 55) = 

1967-3 SCR 668, Abhinandan Jha 
V. Dinesh Misra 4 

(1919) AIR 1919 Pat 530 (V 6) = 

20 Cri LJ 389, Emperor v 
Makund Patel 5 

Brai Kishore Prasad 11 and Kamal 
Nayan Choubey, for Petitioner; Sushil 
Kumar Mazumdar, for Opposite Parties 
ORDER: — According to the case of the 
petitioner, the opposite parties committed 
various kinds of offences in that they 
illegally arrested him and kept him under 
wrongful confinement under chain and 
handcuffs for a period of about 2 months 
commencing from the 29th of May, 1966 
and ending on the 23rd of July, 1966. It 
is not necessary for me to state the facts 
in any detail Suffice it to say that ac- 
cording to the case of the petitioner, when 
he was rescued by the police on 23-7-1966 
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iewary (Untwalia J.) 1970 0ri. LJ, 

cepted the police report and discharged 
the acci^ed from the operation of the bail 
petitioner filed Criminal Re- 
vision No. 31 of 1967 which was dismis- 
sed by the learned Additional Sessions 
Judge, ’2nd Court, Hazaribagh. The 
learned Additional Sessions Judge also 
took the view that there was no illegality 
or irregularity committed by the learned 
Magistrate in accepting the final report 
submitted by the -police. The petitioner 
has come up in revision to this Court. 

3. The submission on behalf of the 
petitioner is that the protest petition filed 
by him on 9-1-1967 ought to have been 
treated as a petition of complaint, he 
ought to have been examined on solemn 
affirmation in accordance with Sec 200 
of the Code of Criminal Procedure (here- 
inafter called the Code) and thereafter the 
petition ought to have been dealt with 
in accordance with the other sections oc- 
curring in Chapter XVI of the Code. The 
contention on behalf of the opposite party 
is that the petition filed by the petitioner 
on 9-1-1967 was not a petition of com- 
plaint either in form or in effect or sub- 
stance and hence the learned Sub-divi- 
sional Magistrate committed no error in 
not treating it as such. 

4. Filing of the protest petitions in re- 
lation to investigation of a case instituted 


from the wrongful confinement, he made 
a statement upon which a case was in- 
stituted and first information report was 
drawn up In the said case being Birni 
P S Case No 4 (7) 66 under Sections 
147, 344 and 365 of the Penal Code after 
investigation the police submitted a final 
report on 9-1-1967. On the same date the 
petitioner filed a petition in the Court of 
the Sub-divisional Magistrate, Giridih. It 
is necessary to quote the contents of that 
petition in full — 

"The humble petition of protest _ on 
behalf of the informant Sariu Ram against 
the F R in this case 

Most respectfully shewethv 

(1) jThat the police has submitted Final 
‘"report false in this case 

(2) That the case of the informant was 
true. He was recovered by the . 
D I Police from the house of the 
accused 

(3) That the police has submitted F R 
false in collusion with the accused 
who are moneyed and ’ influential 
men 

(4) That a Judicial inquiry is necessary 

(5) That other grounds will be urged at 
the time of hearing 

In the circumstances it ’is earnestly 
prayed that your honour would be pleased 
to refuse to accept the F R and order a 
iudicial inquiry 

And for this act of kindness the infor- 
mant shall ever pray ” 

2. The learned Sub-divisional Magis- 
trate, by his order dated 6-4-1967, ac- 


at a police station, if the investigation or 
the report by the pohce goes against the 
informant, has not been an unusual feature 
in this State On the filing of a protest 
petition, generally 3 kinds of orders have 
followed. In some cases. Investigating Of- 
ficer was directed to file a charge-sheet 
if on examining the materials and the case 
diary the Sub-diyisional Magistrate was 
satisfied that the case was such that a 
charge-sheet should be submitted, in some 
cases further investigation was ordered 
and in some the protest petition has been 
treated as a petition of complaint, the 
persons filing the protest petition at times 
have been examined on solemn affirmation 
and then the petition has been disposed 
of in accordance with the provision, of law 
contained in Chapter XVI of the Code The 
bupreme Court in Abhinandan Jha v 
Dinesh Mishra, AIR 1968 SC 117 has 
pointed out that the Magistrate has no 
power to call for a charge-sheet If upon 
of the report by the police, 
which, if it is in favour of the accused, 
is commonly called a final report, the 
Magistrate thinks that on the facts stated 
in the report an offence is made out, he 
can take cognizance of the offence even 
though in the concluding portion of the 
report the police recommended that no 
action should be taken If the Magistrate 
be of the opinion after considering the 
J ^^Port that the investigation is un- 
satisfactory or incomplete or that there is 
scope for further investigation, it is open 
to the Magistrate to decline to accept the 
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final report and direct the police to make 
further investigation under Section 156 (3) 
of the Code. It has, however, been defini- 
tely laid down by the Supreme Court in 
the case of Abhinandan Jha, AIR 1968 SC 
117 referred to above that the Magistrate 
has no power to direct the police to sub- 
mit a charge-sheet. In my opinion, there- 
fore, if a person is aggrieved by the police 
investigation or the final report and in- 
tends to move the Magistrate for taking 
cognizance of the offence on the facts 
stated in the police report or for directing 
further investigation then and then only 
in the proper sense of the term the peti- 
tion filed by him should be characterised 
as a protest petition. If he intends to move 
the Magistrate by way of lodging a com- 
plaint before him then it is advisable and 
expedient that he should file a petition 
which ihould more fully comply with the 
requirements of S. 4(1) (h) of the Code. 
If a protest petition in the sense I have 
explained is filed, it will be for the Magis- 
trate to dispose it of in the manner he 
thinks fit and proper. If, _ however, a peti- 
tion is filed with a view to ask the Magis- 
trate to proceed with the case as a com- 
plaint case, he should deal with that peti- 
tion ordinarily and generally in the first 
instance by examining the complainant on 
solemn affirmation in accordance with Sec- 
tion 200 of the Code and thereafter by 
passing any of the 3 orders which he has 
power to pass, namely, (i) to dismiss it 
summarily, (li) to issue processes straight- 
way or (ih) to order an inquiry as en- 
visaged in Section 202 of the Code. 

5. In the petition filed by the petitioner 
on 9-1-1967, as has been often the practice 
in this State, he has made reference to 
what happened before the police. He has 
stated that he was recovered by the Divi- 
sional Inspector of Police from the house 
of the accused and after stating that a 
iudicial inquiry Is necessary, the prayer 
made is to refuse to accept the final report 
and order a iudicial inquiry I am, there- 
fore, inclined to take the view that al- 
though the first portion of the prayer was 
superfluous in that there was no question 
of refusing to accept ,the final report as 
submitted by the police, the second por- 
tion of the prayer was with a view to ask 
the Magistrate to take action under the 
Code — presumably under Section 202 This 
view of mine finds some support from a 
decision of this Court reported in Em- 
peror v Makund Patel, 20 Cri LJ 389 == 
(AIR 1919 Pat 530). But as I have indi- 
cated my view earlier, that the persons 
aggrieved by the police investigation or 
the final report should be more cautious 
in choosing the language and the type of 
their petition which they intend to file 
before the Sub-divisional Magistrate, I 
think the petition filed by the petitioner 
on 9-1-1967 is not a complete petition of 
complaint. The proper order, therefore, 
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in my opinion, to be made in this case is 
as stated below. 

6. The order dated 6-4-1967 of the 
learned Sub-divisional Magistrate, Giridih, 
accepting the final report of the police is 
not being interfered with as it is not 
necessary to be interfered with. He is, 
however, directed to allow an opportunity 
to the petitioner to file a supplementary 
petition of complaint stating the facts more 
fully and bringing it more explicitly in 
accord with the requirements of the peti- 
tion of complaint. If and when such a 
petition is filed, it is to be treated as being 
supplemental to, and a part of, the peti- 
tion filed on 9-1-1967. In other words, 
both the petitions together will be treated 
as a full-fledged petition of complaint and 
then the petitioner will be examined on 
solemn affirmation. After his examina- 
tion, it will be open to the Sub-divisional 
Magistrate to pass any of the 3 orders, 
which he is entitled to pass, as stated in 
my judgment earlier. I must not be sup- 
posed to have expressed any view in re- 
gard to the merit of the case one way or 
the other by any observation of mine in 
this judgment. 

7. The application in revision is ac- 
cordingly allowed in part to the extent and 
in the manner indicated above. 

Revision partly allowed. 
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AIR 1970 PUNJAB AND HARYANA 351 
(V 57 C 57) 

FULL BENCH 

HARBANS SINGH, JINDRA LAL AND 
A. D. KOSHAL, JJ. 

Ajit Singh, Appellant v State of Pun- 
jab, Respondent. 

Criminal Appeal No. 1215 of 1968 and 
Murder Ref. No. 3 of 1969, D/- 28-1-1970 

(A) Air Force Act (1950), S. 9 — 

Power to declare persons to he on active 
service — Notification under, declaring 
that all persons subject to the Act shall 
"wherever they may be serving” be 
deemed to be on active service — Phrase 
"wherever they may be serving” would 
cover not only persons actually engaged 
in performing duties of their respective 
offices on date of the commission of 
ofience alleged against them hut also the 
persons on leave from Air Force at rele- 
vant point of time — 'Serving’ would 
mean holding employment as distinguish- 
ed from actually performing duties of 
service. ' (Paras 19, 21) 

(B) Words and Phrases — Word 'scr- 
- ving’ — It must be construed in wider 

sense in which a person employed by 
another is said to he serving him merely 

DN/EN/B627/70/LGC/C 
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by reason o£ relationship created by em- 
ployment. (Para 19) 

(C) Criminal P. C. (1898), S. 549 — 
Rules under — Criminal Courts and 
Court Martial (Adiustment of Jurisdic- 
tion) Rules (1952), R. 3 — Delivery to 
Military authorities of persons liable to 
be tried by Court-martial — Conflict of 
iurisdiction between Magistrate and Air 
Force authorities — Inherent jurisdiction 
of Magistrate is not taken aWay by any 
provisions of Air Force Act and of S. 549, 
Cr. P. C. and rules made thereunder — 
S. 549 and rules framed thereunder 
merely regulate the exercise by Magis- 
trate of the jurisdiction already yested in 
him and cannot be treated as directions 
to be followed by Magistrate before he 
can "acquire” iurisdiction. (19G9) 71 

Pun LR (D) 61 (FB); AIR 1969 SC 414 -& 
AIR 1961 SC 1762, Foil; AIR 1967 Cal 
323 & (1949) 2 Mad LJ 44 & AIR 1945 
Mad 289 & AIR 1945 Bom 176, held not 
good law in view of AIR 1961 SC 1762. 

(Para 22) 


(D) Air Force Act (1950), S. 71 — 
Civil Offences — Act does not bar inhe- 
rent jurisdiction of Criminal Court ; AIR 
1961 SC 1762, Foil; AIR 1967 Cal 323 & 
(1949) 2 MadLJ 44 & AIR 1945 Mad 289 & 
AIR 1945 Bom 176, held not good law in 
view of AIR 1961 SC 1762.. (Para 22) 

(E) Criminal P. C. (1898), S. 549 — 
Delivery to Military authorities of per- 
sons liable to be tried by Court martial — 
Non-compliance with S. 549 and rules 
made thereunder — Whether trial would 
be illegal or mere irregularity not vitiat- 
ing it, would depend on circumstances of 
each particular case — Accused a mem- 
ber of Air Force, produced before com- 
mitting Magistrate — Fact that he was 
in service of Air Force brought to notice 
of Magistrate only at time of recording 
his plea after framing charge against him 
and in sessions Court at time of exami- 
nation under S. 342, Cr. P. C. after clos- 
ing of evidence at trial — Apart 

that there was no material before ^ those 
courts that the accused had anything to 
do with Air Force or that he was on 
active service Failure of Courts m not 
observing provisions of S. 549 and rules 
made thereunder held not amounted to 
illegality vitiating trial especially as no 
prejudice caused to accused — It was a 
mere irregularity curable under S. 537. 
1969-71 Pun LR (D) 61 (FB), Foil. 

(Para 25) 


Cases Referred : Chronological Paras 

(1969) AIR 1969 SC 414 (V 56) = 

1969 Cri LJ 663 Som Datt Datla 
V Union of India 22 

(1969) 1969-71 Pun LR (D) 61 (FB). 

Joginder Smgh v State 15, 22, 23, 25 
(1967) AIR 1957 Cal 323 (V 54) = 

1967 Cn LJ 741, Awadh Behan 
Singh V, State 11, 22 


(1961) AIR 1961 SC 1762 (V 48) = 

1961 (2) Cri LJ 828, Major E. G. 
Barsay v. State of Bombay 15, 22, 23 
(1956) ILR (1956) Bom 392 = 58 
Bom LR 157, State v. Dattatraya 
Tulsiram Bhuibal 20 

(1945) AIR 1945 Cal 340 (V 32). = 

47 Cri LJ 125, Amarendra Chandra 
Chakravorty v. Garrison Engi- 
, neer 13 , 22, 23 

(1949) 1949-2 Mad LJ 44, Re- 
Major F. K Mistry 12, 22 

(1945) AIR 1945 Bom 176 (V 32) = 

46 Cri LJ 99, Emperor v Jerry 

D. Sena 13, 22 

(1945) AIR 1945 Mad 289 (V 32) = 

47 Cri LJ 192, In Re. Captain 

Hugh May Stollery Mudy 10, 22 

M/s A. S Anand and Harparshad with 
K D. Singh, for Appellant, A S Bains, 
Dy Advocate-General (Puniab) with N. 

S. Chhachhi, R L Batta, for Complainant, 
for Respondent 


ORDER OF REFERENCE 

1. Ajit Singh alias Gurieet Singh son 
of Harbans Singh of village Asal Autar 
has been sentenced to death on three 
counts under Section 302, Indian Penal 
Code He has been further convicted 
under Section 307, Indian Penal Code, on 
eleven counts and sentenced to undergo 
rigorous imprisonment for seven years on 
each count His co-accused, i e , Apt 
Singh son of Sohan Singh, Harbhaian 
Singh alias Dayal Singh, Gurbax Singh 
and Pala Singh, who were tried with 
Apt Singh alias Gurjeet Singh for con- 
structive liability for the offences for 
which Ajit Singh has been convicted, 
were given the benefit of the doubt by 
the learned Additional Sessions Judge 
and were acquitted. 

2. During the pendency of this appeal 
and Murder Reference, the Public Prose- 
cutor made an application under Sec- 
tions 428 and 561-A, Criminal Procedure 
Code, for additional evidence and personal 
appearance of the appellant in view of a 
ground taken by the appellant m the 
grounds of appeal that in any case in the 
circumstances of the case capital punish- 
ment was not called for This was on 
account of some dispute raised with re- 
gard to the age of Apt Singh In the 
meantime additional grounds of appeal 
were submitted to this Court by Apt 
Singh through lail These were forward- 
ed by the Superintendent, Central Jail, 
Amritsar, on the 25th of July, 1969 In 
the additional grounds of appeal it was 
urged that at the time of the commission 
of the offence the appellant was LAC 
in the Air Force and was on active ser- 
vice _ although on leave, and that under 
Section 549, Criminal Procedure Code, 
and Rule 3 of the Criminal Courts and 
Court Martial (Adjustment of Jurisdic- 
tion) Rules, 1952, it was incumbent upn” 
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the Committing Magistrate and the learn- 
ed Additional Sessions Judge to inform 
the competent air force authority in 
writing about the case against the appel- 
lant and to enquire, before proceeding 
with the appellant’s case whether the 
said authority wanted to claim the appel- 
lant for trial by* Court Martial. It was 
maintained that the provisions of Rule 3 
of Criminal Courts and Court Martial 
(Adiustment of Jurisdiction) Rules, 1952. 
not having been complied with, the trial 
was vitiated. 

3. While we were hearing the appeal 
on the 14th of August, 1969, it was point- 
ed out that there was no evidence on the 
record of this case on the basis of which 
it could be asserted that the appellant at 
the time of the incident was in the Air 
Force so as to entitle him to trial by Court 
Martial. The hearing was adiourned to 
enable learned counsel for the appellant 
to place before this Court, if he was so 
advised, evidence 'by way of affidavit or 
otherwise in order to lay the basis for 
the* ground taken before us. In view of 
the importance of the law point involved 
we directed the learned Advocate-Gene- 
ral to assist us in this matter himself. 

4. We have heard learned counsel for 
the parties. Learned counsel for the ap- 
pellant has pointed out the provisions of 
Section 549, Criminal Procedure Code. 
This section provides for delivery to mili- 
tary authorities of persons liable to be 
tried by Court Martial and is in the fol- 
lowing terms: — 

"(1) The Central Government may 
make rules, consistent with this Code and 
the Army Act, the Naval Discipline Act, 
the Indian Navy (Discipline) Act, 1934 
and the Air Force Act and any similar 
law for the timo being in force as to the 
cases in which persons subiect to mili- 
tary, naval or air force law shall be tried 
by a Court to which this Code applies, or 
by Court Martial, and when any person 
is brought before a Magistrate and charg- 
ed with an offence for which he is liable 

a Court to which 
this Code applies, or by a Court-Martial 
such Magistrate shall have regard to such 
rules, and shaJ_ in proper cases deliver 
him, together with a statement of the of- 
fence of which he is accused, to the 
commanding officer of the regiment 
“"^detachment to which h? be- 

tion aq air force sta- 

uon, as the case may be, for the nurnosp 

of being tried by Court-Martial 
. (2) Every Magistrate shall on receiv- 
mg written application for that purpole 
““"^^anding officer of any body 
sailors or airmen stationed or 
inployed at any such place, use his ut- 
ost endeavours to apprehend and secure 
any person accused of such offence.” 

drawn to the Air Force 
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2 of the Air Force 
1950, is in the following terms:-— 

+ lolloiwng persons shall be subiect 
to ^is Act wherever they may be, name- 

fa) officers and warrant officers of the 
Air Force; 

(b) persons enrolled under this Act; 

(c) persons belonging to the Regular 
Air Force Reserve or the Air De- 
fence Reserve or the Auxiliary Air 
Force, in the circumstances speci- 
fied in Sec. 26 of the Reserve and 
Auxiliary Air Forces Act, 1952; 

(d) persons not otherwise subiect to 
air force law, who, on active ser- 
vice, in camp, on the march, or at 
any frontier post specified by the 
Central Government by notification 
in this behalf, are employed by or 
are in the service of, or are follow- 

tS Air° FoS.'^^"''^ 

Section 4(h of the Air Force Act specifies 

S rs''Snden- 

"'active service’ as applied to a nercnn 
which^uch“ erlon 

tions against an enemy, or 
° operations in, 

march to, a 
country or place wholly or partly 
, , occupied by an enemy, or 
(c) IS attached to, or forms part of, a 
force which is in military occupa- 
tion of any foreign country.” 

Section 9 gives power to the Central 

‘0 be on 

the ” 

_ "Notwithstanding anything contained 
m clause (i) of Section 4, the Central 
Government may, by notification, declare 
tnat any person or class of persons sub- 
lect to this Act^ shall, with reference to 
any area in which they may be serving 
or with reference to any provision of this 
Act or of any other law for the time be- 
ing in force, be deemed to be on active 
service withm the meaning of this Act ” 

5. Attention was also drawn to the 
Criminal Courts and Court-Martial (Ad-' 
iustment of Jurisdiction) Rules, 1952, 
more particularly to Rules 3, 4, 5 and 6 
which are in the following terms — 

"3. Where a person subiect to military, 
naval ^ or air force is brought before 
Magistrate and charged with an offence 
for which he is liable to be tried by a 
Court-Martial, such Magistrate shall not 
proceed to try such person or to inquire 
with a view to his commitment for trial 
by the Court of Session or the High Court 
for any offence triable by such Court, 
unless — 
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(a) he IS of opinion, for reasons to be 
recorded, that he should so pro- 
ceed without being moved thereto 
by competent military, naval or 
air force authority, or 

(b) he is moved thereto by such autho- 
rity. 

4 Before proceeding under Clause (a) 
of Rule 3, the Magistrate shall give a 
written notice to the Commanding Offi- 
cer of the accused and until the expiry 
of a period of — 

(i) three weeks, in the case of a notice 
given to a Commanding Officer in com- 
mand of a unit or detachment located in 
any of the following areas of the hill dis- 
tricts of the State of Assam, . that is to 
say — 

(1) Mizo, 

(2) Naga Hills, 

(3) Garo Hills, 

(4) Khasi and Jaintia Hills, and 

(5) North Cachar Hills; 

(u) seven days in the case of a notice 
given to any other Commanding Officer 
in command of a unit or detaelfment 
located elsewhere in India, from the date 
of service of such notice, he shall not 

(a) convict or acquit the accused under 

Section 243, 245. 247 or 24:8 of the 
Code of Criminal Procedure 1898 
(Act 5 of 1898), or hear him m his 
defence under Sec. 244 of the said 
Code; or - ^ 

(b) frame in writing a charge against 
the accused under Sec 254 of the 
said Code; or 

(c) make an order committing the ac- 

cused to trial by the High Court or 
the Court of Session under S. 213 
of the said Code; or 

(d) transfer the case for inquiry or 
trial under Sec. 192 of the said 
Code 

5 Where ' within the period of seven 
days mentioned in Rule 4, or at any time 
thereafter before the Magistrate has done 
any act or made any order referred to in 
that rule, the Commanding Officer of the 
accused or competent military, naval or 
air force authority, as the case may be, 
gives notice to the Magistrate < that m the 
opinion of such authority, the accused 
should be tried by a Court-Martial, the 
Magistrate shall stay proceedings and il 
the accused is in his power or under ms 
control, shall deliver him, with the state- 
ment prescribed in sub-section (11 _oi 
Sec 549 of the said Code to the authority 
specified in the said sub-section 

6, Where a Magistrate has been moved 
by competent military, naval or air force 
authority, as the case may be, under 
Cl (b) of Rule 3, and the Commanding 
'officer of the accused or competent mili- 
tary, naval or air force authority, as the 
case may be, subsequently gives notice to 
such Magistrate that, in the opinion of 
such authority, the accused should be 
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tried by a Court-Martial, such Magistrate, 
if he has not before receiving such notice 
done any act or made any order referred 
to in Rule 4, shall stay proceedings and, 
if the accused is in liis power or under 
his control, shall in the bke manner deli- 
ver him, with the statement prescribed in 
sub-section (1) of Sec. 549 of the said 
Code to the authority specified in the said 
sub-section ” 

It is not disputed that the Central Gov- 
ernment issued on the 5th of December, 
1962, a notification No. S R O. 8-E in the 
following terms: — 

"In exercise of the powers conferred 
by Section 9 of the Air Force Act, 1950 
(45 of 1950), the Central Government 
hereby declares that all persons subiect 
to the said Act, shall, wherever they ma> 
be serving, be deemed to be on active ser- 
vice withm the meaning of the said Act 
for the purposes of the said Act and oi 
any other law for the, time being in 
force.” 

Section 124 of the Air Force Act, X950, 
provides that when a Criminal 'Court and 
a Court-Martial have each iurisdiction m 
respect of an offence, it shall be in the 
discretion of the Chief of the Air Staff, 
the officer commanding any group, wing 
or station in which the accused prisoner 
is serving or such other officer as may be 
prescribed to decide before which Court 
the proceedings shall be instituted, and, 
if that officer decides that they should be 
instituted before a Court-Martial, to 
direct that the accused person shall be 
detained in Air Force custody. Sec 125 
of Air Force Act is , in the following 
terms' — 

"(1) When a criminal Court having 
iurisdiction is of opinion that proceedings 
shall be instituted before itself in respect 
of any alleged offence, it may, by written 
notice, require the officer referred to m 
Section 124 at his option, either to deliver 
over the offender to the nearest Magis- 
trate to be proceeded against accordmg 
to law, or to postpone proceedings pend- 
ing a reference to the Central Govern- 
ment 

(2) In every such case the said officer 
shall either deliver over the offender in 
compliance with the requisition, or shall 
forthwith refer the question as to the 
Court before which the proceedings are to 
be instituted for the determination of thf 
Central Government whose order upon 
such reference shall be final ” 

Section 71 of the Air Force Act is in the 
following terms; — 

"Subiect to the provisions of Sec 72, 
any person^ subiect to this Act who af 
any place in or beyond India cominifs 
any civil offence shall be deemed to be 
guilty of an offence against this Act anot 
if charged therewith under this section 
shall be liable to be tried by a Court' 
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Martial and, on conviction, be punishable 
as follows, that is to say, — 

(a) if the offence is one which would 
be punishable under any law in 
force in India with death or with 
transportation, he shall be liable to 
suffer any punishment, other than 
whipping, assigned for the offence, 
by the aforesaid law and such less 
punishment as is in this Act men- 
tioned; and 

(b) in any other case, he shall be liable 
to suffer any punishment other 
than whipping assigned for the 
offence by any law in force in 
India, or imprisonment for a term 
which may extend to seven years 
or such less punishment as is in this 
Act mentioned.” 

Section 72 of the said Act is in the fol- 
lowing terms: — 

"A person subiect to this Act who com- 
mits an offence of murder against a per- 
''son not subiect to military, naval or air 
force law or of culpable homicide not 
amounting to murder against such a per- 
son or of rape in relation to such a per- 
son shall not be deemed to be guilty of 
an offence against this Act and shall not 
be tried by a Court-Martial, unless he 
commits any of the said offences— 

(a) while on active service, or 

(b) at any place outside India, or 

(c) at a frontier post specified by- the 
said Government by notification in 
this behalf. 

Explanation — In this section and in 
Section 71 "India” does not include the 
State of Jammu and Kashmir.” 

6. It is the contention on behalf of 
the appellant that in view of the provi- 
sions mentioned above, the appellant 
must be deemed to be on active service 

■ although he was on leave and consequent- 
ly the offence was triable by a Court- 
Martial and since no information was 
given to the appropriate officer to enable 
him to claim that the appellant should 
be 'tried by Court-Martial, his trial is 
vitiated and he is entitled to acquittal. 

7. It seems to be fairly clear that 
neither the learned Magistrate who com- 
mitted the accused for trial nor the learn- 
ed Additional Sessions Judge gave any 
notice to the appropriate officer requiring 
to exercise his option as contemplated by 
law. _ Before the Committing Magistrate 
nothing was disclosed which would indi- 
cate to him that the appellant was in the 
Air Force. It is only when the charge 
was framed against the appellant and his 
plea was taken that the appellant stated 
his age to be 18 years and service in 
I.A F When examined under the pro- 

, visions of Section 342, Criminal Procedure 
Code, at the trial he stated that he was 
an employee of the Indian Air Force. 
Apart from these, there was no other 
material on the reccid during the trial 
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that the appellant had anything to do 
with the Air Force. 

8. An affidavit has, however, been 
produced before us sworn by Wing Com- 
mander K. S Sun dated 20th of August, 
1969, wherein it is stated that Leading 
Aircraftman Gurieet Singh son of Har- 
bans Singh is an Airman who is on the 
posted strength of his Unit with effect 
from 9th of July, 1966, having been en- 
rolled in the Air Force on the 4th of 
October, 1963, and after the 5th of De- 
cember, 1962, he vvas on active service in 
the Air Foice vide declaration by the 
Central Government dated 5th of Decem- 
ber, 1962 (Notification S.R O. 8-E dated 
5th of December, 1962). 

9. Before us learned counsel for the 
appellant has urged that in view of non- 
compliance with Section 549, Criminal 
Procedure Code, read with the rules made 
thereunder, the trial is vitiated because 
these provisions were mandatory in 
nature. To support his contention he has 
relied upon some authorities 

10. In re: Captain Hugh May Stol- 

lery Mundy, AIR 1945 Mad 289, it was 
held by a Division Bench that 
where the attention of the Magistrate 
who tried the accused was not drawn to 
Section 549, Criminal Procedure Code, 
or the rules framed thereunder and he 
did not act in accordance thereyfith, the 
trial was illegal and the conviction and 
sentence must be set aside. In this case 
the accused was an engine-room mecha- 
nic who had been sentenced to three 
months’ rigorous imprisonment for an 
offence under Section 304-A, Indian Penal 
Code, and rigorous imprisonment for one 
month under Section 116, Motor Vehicles 
Act. ' 

11 . In Awadh Behari Singh v The 
State, AIR 1967 Cal 323, it has been held 
that when the mandatory provisions of 
Section 549, Criminal P. C . and the rules 
made thereunder are not complied with, 
the procedural defect is not merely an 
irregularity but is an illegality, which 
affects the iurisdiction of the Magistrate 
in the trial Court and in such a case the 
conviction and sentence passed against 
the accused must be set aside It was 
further held that Rule 3 of Criminal 
Courts and Court-Martial (Adiustment of 
Jurisdiction) Rules, 1952, framed under 
Section 549, _ Criminal Procedure Code, 
must be strictly complied with before a 
military personnel can be tried by a 
Magistrate, as it provides the iurisdiction 
of the Magistrate to try such personnel. 
In that case a Naik of the Indian Army 
was prosecuted under the Opium Act. 
The Company Commander, the compe- 
tent military authority, wrote a "confi- 
dential” letter to the Deputy Commis- 
sioner of Excise asking him to try the 
accused under the civil lav^ This letter 
was made available to the Magistrate for 
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tryinf! the accused under Section 549, 
Criminal Procedure Code, and the accus- 
ed was convicted. The Division Bench 
of -the Calcutta High Court set aside this 
conviction 

12. In Re: Maior P. K Mistry, (1949) 
2 Mad LJ 44 it has been held that — 

"Where the Court fails in its duty to 
give notice to the commanding officer of 
the accused, the proceedings before the 
Magistrate relating to the recording of 
evidence, etc., would be illegal and with- 
out lunsdiction, and acquiescence on the 
part of the accused in an ii regular or ille- 
gal proceeding would not regularise or 
legalise the proceedings A charge so 
framed would be without iunsdiction and 
has to be quashed.” 

13. Two other authorities were rehed 
upon Emperor v. Jerry D Sena, AIR 1945 
Bom 176 and Amarendra Chandra Cha- 
kravorty v. Garrison Engineer, AIR 1945 
Cal 340. 

14. The State relied upon Maior E. G 
Barsay v. State, AIR 1958 Bom 354 That 
was a case where one E G. Barsay and 
others were tried before a Special Judge 

•iset up under the Criminal Law Amend- 
ment Act. It was held that it cannot be 
said that the rules framed under Sec 549, 
Criminal Procedure Code, will have to be 
'followed by a Special Judge It will be 
seen that this case hardly helps the 
State 

15. Reliance was mainly placed upon 
a ludgment of the Full Bench of the Delhi 
High Court in Joginder Singh v State, 
1969-71 Pun LR (Delhi Section) 61 (FB), 
Dua, C J (as he then was) and Tatachari, 

J came to the conclusion that violation of 
Rules 3 and 4 of the Criminal Courts and 
Court-Martial (Adiustment of Jurisdic- 
tion) Rales framed under Section 549, 
Criminal Procedure Code, does not by it- 
self deprive the Magistrate of his inherent 
iunsdiction, thereby automatically nulli- 
fying all subsequent proceedings and that 
the effect of the violation is to be deter- 
mined on the facts and circumstances of 
each case keeping in view the nature of 
the violation and all other relevant fac- 
tors They relied upon the observations 
made by their Lordships of the Supreme 
Court in Maior E G Baisay v State of 
Bombay, AIR 1961 SC 1762, S K Kapur 
J , however came to a contrary conclu- 
sion and held that the observance of the 
above rules was obligatory and non-ob- 
servance thereof will result in an illega- 
lity vitiating the trial 

16. The points raised in this appeal 
and Murder Reference are of considera- 
ble importance These points were not 
raised in some of the appeals which had 
been previously disposed of in this Court 
where Army and Air Foice personnel 
had been convicted by the lower Court 
and we. therefore, consider that this is a 
fit case which should be heard by a larger 
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Bench. We, therefore, direct that the 
papers of this case be placed before 
Hon’ble the Chief Justice for constituting 
a larger Bench. In view of the fact that 
the appellant has been sentenced to death, 
this case be heard at a very early date. 

17. A. D, KOSHAL, J. : I agree. 
ORDER OP THE FULL BENCH. 

18. A. D. KOSHAL, J. ; The facts giv- 
ing rise to this reference, alonff with the 
relevant piovisions of law, are fully set 
out in the referring order dated the 2nd 
of September, 1969, (which shall be treat- 
ed as part of this ludgment) and need not 
be repeated here. I shall start directly 
with a discussion of the points requiring 
determination. 

19. The first such point was raised on 
behalf of the State with the argument 

'that on the day of the occurrence the 
appellant being on leave from his Unit, 
he could not be said to be on "active ser- 
vice” within the meaning of Notification 
No. S.R O. 8-E dated the 5th of Decem- 
'ber, 1962 (supra) issued by the Central 
Government under Section 9 of the Air 
Force Act, 1950 hereinafter to be refer- 
red- to as the Act). It is urged that the 
words "wherever they may be serving” 
forming part of the notification would 
cover only, such persons as at the relevant 
point of time are actually engaged m per- 
forming the duties of their respective 
offices This argument, which gives a 
restricted meaning to the word "serving”, 
is unacceptable to us. In our opinion, 
the word must be construed in the ivider 
sense in which a person employed by 
another is said to be serving him merely 
by reason of the relationship created by 
the employment. The word is not defin- 
ed in the Act Webster’s Third New 
International Dictionary (1961 Edition) 
gives, inter alia, the following meaning 
of the word "serve". 

"to be a servant: become employed in 
domestic service, at manual labour, or 
upon another’s business : *■ * * : 

to do service *’■ 

to do military or naval service: be a 
soldier or sailor * 
to hold an office • discharge a duty or 
function • act in a capacity *= ^ ’ 

According to Corpus Juris Secundum 
(1952_ Edition), Vol LXXIX, the general 
meaning of the word "serve” is to per- 
form service, and — 

"The word 'service’ has a multiplicity 
and a variety of meanings and different 
significations It is not a simple word 
with a simple meaning, leaving no room 
for construction, but rather it is a broad 
term _ of description, which varies m 
meaning according to the sense in which 
it is used and the context in which it 
found, and the sense in which it is used 
must be determined from the context 
Thus the Courts have found it impracti- 
cable to attempt a definition by winch to 
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;est every case that may arise ” - 
it is further stated 

"The word 'service’ is also defined as 
meaning the being employed to serve 
another, the position of a servant; the 
state of being a servant; the occupation, 
condition, or -status of a servant; the 
work of a servant; the work of a slave, 
hired man, or employee; the attendance 
of an inferior, hired helper, slave, etc.’’ 
There is thus no doubt that in one sense 
the word "serving” used in the notifica- 
tion would mean holding employment as 
distinguished from actually performing 
the duties of service and it is in that 
sense, I think, that the word has been 
used. It is not disputed that if the ap- 
pellant had actually been with his Unit 
at the time of the occurrence but had 
been off duty otherwise than while on 
leave, he would, though not discharging 
the functions of his -office, fall within the 
ambit of the phrase "wherever they may 
be solving”. If that be so, the restricted 
meaning sought to be given on behalf of 
the State to the phrase iust mentioned 
cannot be accepted as that in which the 
Legislature used the phrase. 

20. Reliance on behalf of the State 
was placed on State v. Dattatraya Tulshi- 
ram Bhuibal, ILR (1956) Bom 392, in 
wWch a Naval Rating was committed for 
trial to the Court of Session for an of- 
fence under Section 366, of the Indian 
Penal Code on the 24th of February, 
1959, when he was admittedly on leave ol 
absence in the Poona District. According 
to the learned Sessions Judge, the Com- 
mitting Magistrate, in passmg an order of 
committal, had ignored the provisions of 
Section 549 of the Code of Criminal Pro- 
cedure and the rules framed thereunder. 
He, therefore, referred the case to the 
High Court for quashing the order of 
commitment Reiecting the reference, 
Shah and Vyas, JJ , observed with regard 
to a contention that the conduct of the 
accused m abducting the victim of the 
rape might be regarded by the Naval 
authorities as preiudicial to good naval 
discipline, that it would be open to them 
to charge the accused for an offence 
under Section 43 of the Indian Navy 
(Discipline) Act, XXXIV of 1934, and 
that if they so regarded the conduct of 
the accused the ordinary tribunals of the 
'State could have no lurisdiction to try 
him for the offence of rape; 

"In our view, there is no substance in 
that contention. Section 43 of the Act 
provides a penalty for any act, disorder 
or neglect to the preiudice of good order 
and naval discipline which is not speci- 
fied in Sections 2 to 42. In order that an 
act, disorder or neglect may be regaided 
as prejudicial to good order and discip- 
line, it must have some direct relation to 
the duty which is required to be perform- 
ed by a person subject to Naval duty. In 


the present case the accused was on leave 
and he was not discharging any duty at 
the time of the commission of the offence 
Every immoral act may in a larger sense « 
be regarded as an act to the prejudice of 
good order or naval discipline but we do 
not think that the Legislature intended 
by enacting Section 43 which penalises 
'miscellaneous offences’ to render every 
act done by a person subject to Naval 
law, which may be regarded as an offence 
under the ordinary law of the land, or 
which may be regarded as contrary to 
good morals, punishable under Section 43 
Section 43, in our j'udgment, is intended 
to punish acts, disorders or neglects 
which tend to preiudice good order and 
naval discipline, and it is necessary that 
at the time of doing the act or being 
guilty of disorder or neglect the offender 
was on active duty. 

As the accused was at the time of the 
alleged commission of the offence not on 
active duty, we are unable to hold that 
the conduct of the accused falls within 
the terms . of Section 43 of the Indian 
Navy (Discipline) Act, XXXIV of 1934.” 
This authority is of no help to the con- 
tention raised on behalf of the State in- 
asmuch as the provisions of Section 43 
above-mentioned which are set out below 
have no relation to the language em- 
ployed in and the substance of the notifi- 
cation in question 

"43. Every person subiect to this Act 
who shall be guilty of any act, disorder 
or neglect to the prejudice of good order 
and naval discipline not hereinbefore 
specified shall be dismissed from His 
Maiesty’s service, with disgrace, or suffer 
such other punishment as is hereinafter 
mentioned ” 

21. In view of what I have already 
said, I would hold that the appellant was 
on active service within the meaning of 
the said notification on the date of the 
commission of the offences alleged against 
him, in spite of the fact that he was on 
leave from the Air Force. 

22, The next question calling for 
decision arises from the non-observance 
of the provisions of Section 549 of the 
Code of Criminal Procedure and the rules 
framed thereunder It is urged on be- 
half of the appellant that his Committal 
and the trial held in pursuance there of 
must be held to be without jurisdiction 
According to his learned counsel, the 
Magistrate had no iurisdiction to begin, 
with, and that he could acquire jurisdic- 
tion only after a decision in his favour 
had been given by the Central Govern- 
ment in the case of a conflict between the 
army authorities and the Magistrate 
Reliance for the contention is placed on 
the authorities cited in that behalf in the 
order of reference In my view, how- 
ever, none of those authorities can be said 
to have been correctly decided in view 
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of the following observations of their 
Lordships of the Supreme Court in AIR 
1961 SC 1762, in relation to the provisions 
of the Army Act. 1950 : 

"The scheme of the Act therefore is 
self-evident. It applies to offences com- 
mitted by army personnel described in 
Section 2 of the Act; it creates new offen- 
ces with specified punishments, imposes 
higher punishments to pre-existing of- 
fences, and enables civil offences by a 
fiction to be treated as offences under 
the Act: it provides a satisfactory machi- 
nery for resolving the conflict of lurisdic- 
tion. Further it enables, subiect to cer- 
tain conditions, an accused ' to be tried 
successively both by court-martial and by 
a criminal court. It does not expressly 
bar the iurisdiction of criminal courts in 
respect of acts or omissions punishable 
under the Act, if they are also punish- 
able under any other law in force m 
India, nor is it possible to infer any prohi- 
bition by necessary implication Sec- 
tions 125, 126 and 127 exclude any such 
inference, for they in express terms pro- 
vide not only for resolving conflict of 
iurisdiction between a criminal court 
and a court-martial in respect of the 
same offence, but also provide for suc- 
cessive trials of an accused in respect •£ 
the same offence. 

, * » * 

* ♦ !)< 

Though the offence of conspiracy does 
not fall under Section 52 of the Act, it, 
being a civil offence, shall be deemed to 
be an offence against the Act by the 
force of Section 69 of the Act With the 
result that the offences are triable both 
by an ordinary criminal court having 
iurisdiction to try the said offences and a 
court-martial To such a situation Sec- 
tions 125 and 126 are clearly intended to 
apply But the designated officer in Sec- 
tion 125 has not chosen to exercise his 
discretion to decide before which court 
the proceedmgs shall be instituted As 
he has not exercised the discretion, there 
is no occasion for the criminal court to 
invoke the provisions of Section 126 of 
the Act, for the second part of S 126(1), 
which enables the criminal court to issue 
a notice to the officer designated in Sec- 
tion 125 of the Act to deliver over the 
offender to the nearest Magistrate or to 
postpone the proceedings pending a re- 
ference to the Central Government, indi- 
cates that the said sub-section presuppo- 
ses that the designated officer has decid 
ed that the proceedings shall be institut- 
ed before a court-martial and directed 
that the accused person shall be detained 
in military custody If no such decision 
was arrived at, the Army Act could not 
obviously be in the way of a criminal 
court exercising its ordinary iurisdiction 
in the manner provided by law ” 

It mav be noted here that Sections 125, 


126 and 127 of the Army Act make provi- 
sions for army personnel exactly similar 
to those which Sections 124, 125 and 126 
of the Act make in respect of members 
of the Air Force so that the observations 
iust quoted are applicable mutatis mutan- 
dis to the latter set of sections and it 
must be held that when Section 549 of 
the Code pf Criminal Procedure comes 
into play in the case of a member of the 
Air Force, it cannot be said that a Magis- 
trate before whom he is produced would 
not have iurisdiction to take cognizance 
till the procedure laid down in the rulei 
framed under the section has been gone 
through and the necessary order of the 
Central Government obtained in the case] 
of a conflict between the Magistiate and 
the Air Force authorities In view of 
the observations iust above quoted, it 
must be held that the Air Force Act does 
not stand in the way^ of the Magistrate 
"exercising his ordinary jurisdiction m 
the manner provided by law”. The result 
is that Section 549 above-mentioned and 
the rules framed thereunder _ must be 
looked upon as provisions which mereh 
regulate the exercise by the Magistrate 
of that iurisdiction which already vests 
in him and cannot be treated as directionu 
which must be followed by the Magistrate 
before he can "acqmre” iurisdiction This 
was also the view taken by a maionty 
(Dua C J and Tatachari J) in 1969-71 
Pun LR (Delhi Section) 61 (FB) on a de- 
tailed consideration of various provisions 
of the Army Act and the above quoted 
observations of their Lordships of the 
Supreme Court. 

In Som Datt Datta v. Umon of India. 
AIR 1969 SC 414, the above view of the 
provisions of Sections 125_ and 126 of the 
Army Act was reiterated in the following 
words' 

"The legal position therefore is that, 
when an offence is for the first time creat- 
ed by the Army Act, such as those creat- 
ed by Sections 34, 35, 36, 37, etc , it wo'ald 
be exclusively triable by a court-martial, 
but where a civil offence is also an offence 
under the Act or deemed to be an offence 
under the Act, both an ordinary criminal 
court as _ well_ as a court-martial would 
have jurisdiction to try the person com- 
mitting the offence Such a situation is 
visualized and provision is made for re- 
solving the conflict under Sections 125 
and 126 'of the Army Act, * 

Section 125 presupposes that in respect 
of an offence both a criminal court as 
well as a court-martial have each con- 
current jurisdiction Such a situation 
can arise in a case of an act or omission 
pumshable both under the Army Act as 
well as under any law in force in India 
It may also arise in the case of an offence 
deemed to be an offence under the Ainny 
Act, Under the scheme of the two sec- 
tions, in the first instance, it is left to the 
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' discretion of the officer mentioned in 
Section 125 to decide before which court 
the proceedings shall be instituted, and. 
if the officer decides that they should be 
instituted before a court-martial, the 
accused person is to be detained in mili- 
tary custody; but if a criminal court is 
of opinion that the said offence shall be 
' tried before itself, it may issue the re- 
. quisite notice under Section 126 either 
to deliver over the offender to the near- 
est Magistrate or to postpone the proceed- 
ings pending a reference to the Central 
Government. On receipt of the said re- 
quisition, the officer may either deliver 
over the offender to the said court or refer 
the question of proper court for the 
determinaticn of the Central Government 
whose order shall be final. These two 
sections of the Army Act provide a satis- 
factory machinery to resolve the conflict 
of iurisdiction, having regard to the exi- 
gencies of the situation in any particular 
case.” 

No room is left for doubt about the 
legal position being that the inherent 
iurisdiction which a Magistrate has to 
take cognizance of civil offences under 
the Code of Criminal Procedure is not 
taken away by any provisions of the 
Army Act (and, therefore, of the Air 
Force Act), and of Section 549 of the Code 
of Criminal Procedure and the, rules 
made thereunder. What those provisions, 
envisage is concurrent iurisdiction in the 
criminal Courts and the courts-martial 
and an arrangement for the proper ex- 
ercise of such iurisdiction including, when 
necessary, a way of resolving a conflict of 
iurisdiction. AIR 1967 Cal 323 and (1949) 
2 Mad LJ 44, which take a contrary view, 
cannot be accepted as laying down good 
law. In AIR 1945 Mad 289, there is no 
discussion of the relevant provisions of 
law and all that is said is' 

"The attention of the Magistrate who 
tried the accused was not drawn to Sec- 
tion 549, Criminal P. C , or the rules 
framed thereunder, and he did not act in 
accordance therewith Consequently, the 
trial was illegal and the conviction and 
sentence must be set aside " 

If by the finding that the trial was 
illegal is meant that it was vitiated by 
inherent lack of iurisdiction, this autho- 
rity must be held to have been overruled 
by AIR 1961 SC 1762 (supra) and the same 
would be true of AIR 1945 Bom 176, which 
takes a view similar to that adopted in 
the Madras case. 

23. I may also state here that AIR 1945 
Cal 340 is one of the cases mentioned in 
(1969) 71 Pun LR (D) 61 (FB) (supra) as 
laying down the law incorrectly in view 
of the verdict of the Supreme Court in 
AIR 1961 SC 1762 (supra) I have not been 
able to lay my hands on this authority 
which appears to have been miscited as 
AIR 1945 Cal 340 Reliance for the ap- 


pellant, however, was placed mainly -on 
the dissenting ludgment of Kapur, J , in 
(1969) 71 Pun LR (D) 61 (FB) the follow- 
ing observations wherefrom have been 
quoted with emphasis' 

"From the above discussion what 
emerges is this that under the Army Act 
as well as the Rules the first option hes 
with the army authorities to decide the 
forum of trial The Magistrate gets iuris- 
diction only after a decision in his favour 
by the Central Government in case of a 
conflict between the army authorities and 
the Magistrate. To my mind, it clearly 
appears that a Magistrate cannot assume 
iurisdiction straightway unless the army 
authorities have had an opportunity of 
deciding upon the forum. No doubt, the 
Magistrate can try again the accused per- 
son convicted or acquitted by the court- 
martial but that too can be done with 
the previous sanction of the Central Gov- 
ernment.” 

These observations no doubt lend great 
support to the case of the appellant but 
if I mav say so with the greatest respect, 
they do not lay down the law correctly in 
view of the interpretation placed by their 
Lordships on the various relevant provi- 
sions of law I may mention in this con- 
nection that while the maiority of the 
Judges of the Full Bench were at pains 
to take note of and follow the observations 
of the Supreme Court decision in AIR 
1961 SC 1762 (supra) not a mention of 
that decision was made by Kapur, J, 
whose ludgment runs counter thereto and 
cannot be regarded as laying down the 
law correctly in view of what I have' 
already said. 

24, I would accordingly hold that the 
contention raised on behalf of the appel- 
lant that the trial was vitiated by lack of 
iurisdiction in the Magistrate and the 
learned Additional Sessions Judge must 
be reiected as untenable 

25. Another point raised on behalf of 
the appellant is that the trial was in any 
case vitiated by the illegality which can- 
not, according to him, be considered as a 
mere irregularity, arising from the Magis- 
trate not following the procedure prescrib- 
ed by Section 549 of the Code of Criminal 
Procedure and the rules framed there- 
under In this point also I find no sub- 
stance. Neither the Magistrate nor the 
learned Additional Sessions Judge was ap- 
prised of the facts which would make the 
said provisions applicable. It is not dis- 
puted that neither the policy of the law 
nor the obiect underlying the legal pro- 
visions iust above-mentioned would ap- 
pear to make it incumbent on every cri- 
minal Court taking cognizance of an of- 
fence to start with an enquiry as to whe- 
ther the accused before it is or is not a 
person subiect to Military, Naval or Air 
Force Law and also one to whom those 
provisions would apply Nor could it be 
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intended that an accused person could take 
the benefit of those provisions after he 
had gone through a trial ending in a con- 
viction by the ordinary Criminal Court 
and thus get a chance to have the best of 
both worlds. It would, therefore, depend 
on the circumstances of each particular 
case as to whether a trial held in breach 
of the said provisions would be consider-' 
ed illegal and, therefore, liable to be 
quashed, or to be suffering from a mere 
irregularity not vitiating it. This was also 
the view of the maiority of the Full Bench 
in (1969) 71 Pun LR (D) 61 (FB) (supra) 
with which I respectfully agree Deliver- 
ing the iudgment of the majority, Dua, 
C J., observed; 

"The object and purpose of the Rules 
would appear to be to see that the mem- 
bers of the Armed Forces are not taken 
away from military duty without the con- 
currence of the Arm-''' Authorities so that 
the defence of the country does not suffer 
It is the larger public interest which is 
kept in view and the Armv Authorities 
are given the right and the duty to deter- 
mine the forum for the trial of the mem- 
bers of the Armed Forces It is not meant 
to confer a right on the accused person dif- 
ferent from other accused persons. The 
defence of the country, however, is truly 
not to be made to suffer because of ignor- 
ance of the Magistrates, or of the accused 
or the prosecution or even of the Army 
Authorities who may be unaware of the 
technicalities of the statutory rules But 
this purpose can quite effectively be served 
if the Army Authorities are made fully 
aware of a criminal case against a mem- 
ber of the Armed Forces and they are af- 
forded or have had an adequate and full 
opportunity to exercise the discretion of 
having the accused tried by a Co art- 
martial In order to achieve this obiect, 
it does not seem to be an essential juris- 
dictional condition precedent to require 
literal and meticulous compliance with the 
form and the manner of notice prespab- 
ed in Rules 3 and 4 of the Rules, failure 
to do which would automatically by itself, 
without more, nullify the proceeding ren- 
dering the trial, the sentence and tl^ re- 
sultant punishment as - if tainted with ab- 
sence of inherent lurisdiction Having naa 
full knoweldge of the charge and the op- 
portunity to' come to a decision on the 
question of the forum of trial, if the Army 
Authorities voluntarily deliver the acci^- 
ed to the civil authorities for trial, the 
statutory purpose and obiect may well 
ordinarily be held to have been ac- 
complished ” 

And again — 

"In a case where the appiopriate Army 
Authoiities have intimated their decision 
to have the accused tried by a Court- 
martial, it may be that the trial or inquiry 
by the Magistiate without securing a 
favourable determination from the Central 


Government would be liable in a given 
case to be quashed as illegal by the higher 
authorities, but this may not necessarily 
mean that the Magistrate has acted with- 
out jurisdiction, rendering the proceedings 
non est.” 

Dua, C. J., concluded; 

"As a result of the foregoing discussion, 
the violation of Rules 3 and 4 of the Rules 
does not seem to us by itself to deprive 
the Magistrate of his inherent jurisdic- 
tion, thereby automatically nullifying all 
subsequent proceedings and the effect of 
such -violation has to be detei mined on 
evaluation of all the facts and circum- 
stances of each case.” 

What then are the circumstances obtain- 
ing in the case with reference to which 
the question of illegality or otherwise of 
the trial of the appellant has to be deter- 
mined? As .stated in the referring older, 
it is only when the charge was framed 
against the appellant and his plea wa^i re- 
corded that he stated his occupation to he 
service in the Indian Air Force When 
he was examined in pursuance of the pro- 
visions of Section 342 of the Code of Cri- 
minal Procedure, after the close of evi- 
dence at the trial, he again asserted that 
he was an employee of -that Force Apart 
from this, there was no material eithei 
with the Committing Magistrate or with 
the learned Additional Sessions Judge to 
indicate that the appellant had anything to 
do with the Air Force. Neither of them 
was informed at any stage that the ap- 
pellat was regular Air Force employee 
having' been enrolled as such under the 
Act or that he was on active service either 
in fact or by virtue of the legal fiction 
forming the basis of the notification above- 
mentioned and that, therefore, his case 
was covered by the provisions of Cl. (a) 
of Section 72 read with those of Section 9 
and Section 2 of the Act and of the said 
notification Their failure to take note of 
the provisions of Section 549 of the Code 
of Criminal Procedure and the rules fram- 
ed thereunder arose neither out of deli- 
beration nor of negligence. Even if it be 
Said, however, that after the appellant 
had disclosed his occupation to the Com- 
mitting Magistrate, the latter could hold 
further enquiry into the matter. I do 
Pot think ihat any useful purpose would 
thereby have been served as it appears 
that the Air Force authorities do not in- 
tend to claim a trial of the appellant by 
a Court-martial In this connection I mav 
refer to the affidavit dated the 20th of 
August, 1969, sworn by Wing Commander 
K S _ Suri and placed before the referring 
Division Bench which states that the 
deponent is the Officer Commanding to 
whom the case of the appellant should 
have been referred by the Criminal Coui* 
in accordance with the piovisions of Sec- 
tion 124 of the Act read with Section 549 
of the Code of Criminal Procedure. 
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Although a period' of five months has 
elapsed since the affidavit was filed, Wing 
Commander Suri has not made a claim 
that the trial of the appellant should have 
been by a Court-martial. And Wing 
Commander Suri’s failure in that behalf 
is understandable. The appellant was ad- 
mittedly on leave from his Unit on the 
day of the occurrence and the victims of 
the offence alleged against him were per- 
sons not subiect to Military. Air Force or 
Naval law. He was tried along with four 
others, his fifth co-accused having died 
before the case came up for trial All his 
co-accused were persons not subiect as 
aforesaid It would thus be seen that the 
facts of the case are such as may well 
have persuaded the higher Air Force 
authorities not to take any action with re- 
ference to the provisions of Section 124 
of the Act. Under the circumstances, I 
do not think the failure of the Courts 
below in not observing the provisions of 
Section 549 of the Code of Criminal Pro- 
cedure and the rules made thereunder 
amounts to any illegality vitiating the 
trial, especially as no preiudice is shown 
to have been caused to the appellant in 
consequence, but would hold that it is a 
mere irregularity curable by what is con- 
tained in Section 537 of the Code. I am 
accordingly of the opinion that the case 
be sent back to the Division Bench for 
hearing of the appeal on merits. 

26. HARBANS SINGH, J. I agree. 

27 JINDBA LAL, J. I also agree 
Order accordingly. 


' 1970 CBI. h. J. 1129 (¥ol. 76, C. N. 279) => 

AIR 1970 TRIPURA 58 (V 57 C IS) 

R S. BINDRA J. C, 

Smt Sushila Ghosh, Petitioner v. Was 
Deb Mutreia, Respondent. 

Criminal Revn No 20 of 1967. D/- 8-9- 
1969, against order of Dist Magistrate, 
Tripura, D/- 6-5-1967. 

(A) Criminal Procedure Code (1898), 
Ss. 133, 528 (2) — Proceedings under S. 133 
— Transfer under S. 528(2) is legal. AIR 
1956 Cal 220, Dissented. 

The expression "any case" used in sub- 
section (2) of S. 528 is obviously of 
widest amplitude and does not admit of 
narrow interpretation so as to exclude the 
provisions of Chapter X in which S. 133 
occurs from its operation. AIR 1956 Cal 
220, Dissented. (Paras 5, 9) 

(B) Criminal Procedure Code (1898), 
S. 528(2) — Transfer of a case to another 
Magistrate under the section — Transfer 
on request of parties — Transfer not le- 
gal — Consent to transfer cannot confer 
jurisdiction on tra nsferee court. (Para 4) 

BN/BN/G134/69//MNT/B ' 


Cases Referred: Chronological Paras 
(1956) AIR 1956 Cal 220 (V 43) = 

1956 Cri LJ 614, Jhatu Charan Das 

v. Bhanu Chandra Das 3 

N. L. Choudhury, for Petitioner: H. 
Dutta and R. Ghosh, for Respondent. 

ORDER: This criminal revision petition 
by Sushila Ghosh springs from a case in- 
stituted by her under Section 133 of the 
Criminal Procedure Code against Was Deb 
Mutreia and raises the question whether 
the provisions of Section 528 of the Code 
apply to such a case 

2. How this question arose between 
the, parties can be stated in a few words 
On 30th’ of March, 1966, Sushila Ghosh 
presented a petition under Section 133 of 
the Code before Shri P. Maiumdar. the 
then District Magistrate, Tripura The con- 
ditional order was made by the latter on 
21-4-1966 and the respondent Was Deb 
was summoned by him to show cause 
agafnst that order Obiections against 
the order were filed by Was Deb on 11-5- 
1966 but before any other step could be 
taken in the case, Shri P. Maiumdar was 
transferred and succeeded by Shri S M. 
Kanwar. and the latter, by his order 
dated 20th of September, 1966, transfer- 
red the case to the Sub-Divisional Magis- 
trate, Sadar. The Sub-Divisional Magis- 
trate had recorded only a part of the evi- 
dence by 5-5-1967 when Was Deb applied 
to the District Magistrate under Sec- 
tion 528 of the Code for withdrawing the 
case fiom the Sub-Divisional Magistrate 
and placing it either on his own file or 
making it over to some other competent 
Magistrate The District Magistrate 
issued notice of that application of 
Sushila Ghosh for the next day, viz.,6-5- 
1967, and on that day he made an order 
withdrawing the case from the Sub-Divi- 
sional Magistrate and placing it on his 
own file. It is mentioned in the relevant 
order that the transfer was being made 
at the request of the counsel for the par- 
ties and for the reason that no effective 
steps had been taken by the Sub-Divisional 
Magistrate although a number of hearings 
had been fixed in the case After the 
transfer order, dated 6-5-1967, statements 
of some witnesses were recorded by Shri 
A Bhattachariee, the Acting District 
Magistrate, when Shri S M Kanwar went 
on leave, and another two witnesses were 
examined by the latter after he joined 
back the office. For recording rest of the 
evidence, the case was fixed by him for 
31st of August, 1967. However,' one day 
before that date Sushila Ghosh moved the 
instant revision petition challenging the 
validity of the order dated 6-5-1967, by 
which the District Magistrate had with- 
drawn the case from the file of the 'Sub- 
Divisional Magistrate and had placed it on 
his own It was alleged in the petition 
that all the proceedings that had taken 
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place after 6-54967 were without juris- 
diction and as such void The prayer 
made was that the case should be sent 
back to the Sub-Divisional Magistrate of 
Sadar for disposal according to law. 

3- Shn N. L Choudhary urged for the 
petitioner Sushila Ghosh that Section 133 
of the Code forms part of Chapter X and 
that the scheme of various sections of 
that Chapter indicates that the proceed- 
ings instituted under Section 133 have to 
be dealt with right from the beginning 
until they conclude by the Magistrate who 
begins the enquiry and by none else In 
other words, tersely put, the point canvass- 
ed was that S. 528 of the Code has no 
applicability to the proceedings initiated 
under Chapter X of the Code. In sup- 
port of this contention he placed reliance 
on the authority reported in Jhatu Charan 
Das V. Bhanu Chandra Das. AIR 1956 Cal 
220. Shri H Dutta, representing Was 
Deb. submitted, on the other hand, that 
Section 528 covers the subject of transfer 
of "cases” and that the expression "cases” 
is wide enough to include a case under 
Section 133 of the Code He invited my 
attention to a number of authorities ac- 
cording to which the security proceedings 
under ■'Chapter VIII and the proceedings 
under Sections 144, 145, 488 and 491 of 
the Code have been declared to be cases 
and as such liable to transfer under Sec- 
tion 528 He, therefore, assailed the cor- 
rectness of the view taken in the case of 
Jhatu Charan Das by the Calcutta High 
Court 

4, Shri Dutta submitted further that 
the order of transfer dated 6-5-1967 had 
been made at the request of the parties’ 
counsel and as such the revision petition 
merited dismissal on that score alone 
Shri N. L Choudhury conceded that the 
parties’ counsel had agreed to the trans- 
fer of the case on 6-5-1967, but that 
fact, he urged, could not confer .iurisdic- 
tion on the transferee Magistrate, namely, 
the District Magistrate, Tripura to deal 
with tile case I agree that if the trans- 
fer order dated 6-5-1967 is bad in law, 
then the mere consent of the partie^ 
counsel to the transfer of the case could 
not confer lurisdiction on the District 
Magistrate to deal with it A joint prayer 
by the parties to a case that it should be 
tried by a court cannot confer jurisdiction 
on that Court, if in terms of the law that 
Court cannot have .jurisdiction in the 
matter. Hence, 'the obiection of Shri 
Dutta against the maintainability of the 
petition founded on the request made by 
the present petitioner’s counsel to the 
transfer of the case on 6-5-1967 cannot by 
itself foil the revision petition though it 
may be correct that in the context of that 
request the challenge to the transfer order 
may not stand the test of the principles 
of ethics in the Gandhian sense. 

5. This brings us to the consideration 


tnain point in controversy, namely, 
whether Section 528 applies to proceedings 
under Section 133. Sub-section (2) of Sec 
tion 528 provides, inter alia, that any Dis- 
trict Magistrate may withdraw any case 
from, or recall any case which he has 
made .over to, any Magistrate subordinate 
to him, and may inquire into or try such 
case himself, or refer it for inquiry or 
trial to any other such Magistrate com 
petent to inquire into or try the same 
The expression "any case” used in thel 
sub section is obviously of widest ampli- 
tude, and since that expression has been 
interpreted to include all varieties of cases 
that crop up under the various provisions 
of the Code, say for example, security 
proceedings under Chapter WII of the 
Code and proceedings under Sections 144, 
145. 488 and 491 of the Code, if the Legis- 
lature meant to make any exception relat- 
ing to cases under Chapter X of the Code 
it was not difficult for it to say so in ‘ex- 
plicit terms The language of sub-sectioai 
(2) of Section 528 does not admit of the] 
narrow interpretation canvassed on be- 
half of the petitioner The provisions pf 
sub-section (2) have been in existence in 
their present form right from the year 
1898 when the Code came into force in 
Indie. Excepting the aforementioned Cal- 
cutta authority of 1956, there is no other 
decision holding that that sub-section does 
not apply to cases under Chapter X of the 
Code. It 19 , therefore, proper that the 
ratio of the decision of the Calcutta Hip 
Court should be looked into for appreciat- 
ing its correctness or otherwise 

6. The facts of the Calcutta case are 
that the conditional order was made by 
the Sub-Divisional Magistrate and he re- 
quired Jhatu Charan, the person proceed- 
ed against, to appear before another 
Magistrate Shri A D Bagchi for showing 
cause, if any, against that order Shn 
Bagchi examined a number of witnesses 
under Section 139A of the Code and on 
reaching the conclusion that ^ there was no 
substantial evidence to support the denial 
by Jhatu Charan of the public right claim- 
ed by Bhanu Chandra Das, he directed 
that the case shall proceed in terms of 
Section 137 of the Code However be- 
fore anything further could be done Shn 
Bagchi was transferred and in consequ- 
ence the case was withdrawn from his 
Court by the Sub-Divisional Magistrate 
and transferred to the file of Shri A K. 
Baneriee another Magistrate at the same 
station In course of time, Shri Baner?ee 
made absolute the conditonal order issu- 
ed by the Sub-Divisional Magistrate. It is 
against this order that Jhatu Charan 
went in revision to the High Court Deba- 
brata Mookerjee, J, held that the order 
by which the Sub-Divisional Magistrate 
withdrew the case from Shri Bagchi and 
transferred it to Shri Baneriee lacked le- 
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;al sanction and as such all the proceed- 
ngs that took place before Shri Baner- 
iee and the final order made by him stood 
dtiated. Mookeriee, J., posed the follow- 
ing question in para 6 of the report: 

"Question then arises whether during 
the pendency of proceedings under Sec- 
tion 133 it is open to the Sub-Divisional 
Magistrate or the District Magistrate to 
transfer the proceedings to another Magis- 
trate The power of transfer is given by 
S 192, Criminal P. C.,” 

This extract from the judgment indicates 
that the transfer of the case had probab- 
ly been ordered by the Sub-Divisional 
Magistrate under Section 192 of the Code. 
Mookeriee. J . held, while interpreting 
that section, that "the power of transfer 
under S. 192 is limited to a case of which 
cognizance has been taken”. "That means 
and implies”, he added, "the commission 
of an offence of which cognizance has 
been taken” However, he observed fur- 
ther, "But in proceedings under S 133, 
Criminal P. C , there is no question of 
taking cognizance of an offence That be- 
ing so. Section 192 cannot possibly be cal- 
led in aid to support an order of transfer 
of proceedings under Section 133, Criminal 
P. C ” Having reached that conclusion, in 
regard to which I need make no comment, 
because that question does not arise for 
determination in the present petition since 
the transfer here was made under Sec- 
tion 528 and not under Section 192, nor 
was it argued before me, Mookeriee. J., 
proceeded to observe that, "Apart from 
these conditions it must be held that pro- 
ceedings commenced under S. 133. Crimi- 
nal P. C , before a Magistrate have to be 
concluded before him The reason for 
such procedure is not far to seek”. He 
then concluded as follows: 

"Obviouslv, the legislature felt that 
where a person is going to be precluded 
from exercising his rights on grounds of 
public health, safety or convenience all 
matters appertaining to the questions must 
be heard and disposed of by one and the 
same Magistrate who has had the advan- 
tage of seeing witnesses and hearing evi- 
dence during the two stages in which 
proceedings under S. 133 of the Code di- 
vide themselves ” 

I think, with all respect to Mookerjee, J. 
that this reasoning only begs the ques- 
tion The precise point for determination 
before Mookerjee, J , was whether the 
Legislature has prescribed anywhere in 
the Code that a case under Section 133 of 
the Code cannot be transferred from one 
Magistrate to another Instead of finding 
a reply to that point from within the body 
of the Code Mookeriee, J , ascribed an 
intention to the Legislature to support the 
finding that a case under Section 133 has 
necessarily to be disposed of by the 
Magistrate who starts with it after the 
conditional order is made. 


7. Towards the dose of para 6 of the 
judgment it is again mentioned: 

“It is, therefore, quite understandable 
why the Legislature thought it fit that in 
a case like this, the entire proceedings 
must be heard and disposed of by one and 
the same Magistrate; and that being so, 
the scheme of Chapter X repels the notion 
of transfer so that the proceedings may 
be effectively prevented from being dealt 
with in a piecemeal fashion. Even the 
wide words of Section 528(2) of the Code 
cannot be allowed to prevail and inter- 
fere v/ith the scheme of Chapter X of the 
Code •’ 

The last sentence of this excerpt appears 
to be in the nature of obiter dictum for 
the report does not indicate that the 
transfer of the case to Shri Banerjee had 
been made under Section 528 (2). This 
latter conclusion can be supported on the 
footing that the entire discussion of the 
question debated in the High Court was 
made in reference to S 192, and S 528 (2) 
was mentioned for once and only ih that 
last sentence. Further, the opening word 
'Even’ of that sentence indicates that the 
provisions of Section 528(2) were not reli- 
ed upon by the petitioner before the High 
Court in support of the proposition can- 
vassed. However, I do not want to distin- 
guish the Calcutta case from the one in 
hand on that basis. 

S. Earlier in para 5 of the report it 
had been mentioned by Mookerjee. J., 
that if for any reason the Magistrate nam- 
ed in the conditional order is not avail- 
able to continue the proceedings, the pro- 
ceedings cannot be transferred to another 
Magistrate to be dealt with by him. This 
finding of Mookerjee, J , would lead to 
the eventuality that if the Magistrate who 
started the inquiry in the case cannot for 
any reason continue with the same, then 
the case would remain hanging and not 
taken to its logical conclusion. I think 
this would be much too non-pragmatic an 
approach to commend itself either to 
Legislature or to courts It is the inalien- 
able right of the party instituting a case 
under Section 133 to insist and demand 
that the claim made by him should be 
decided one way or the other The Legis- 
lature could not have contemplated with 
equanimity that despite the comprehen- 
sive nature of the Code a case under Sec- 
tion 133 may remain undetermined One 
can visualise a large number of contin- 
gencies, or even exigencies, where the 
Magistrate who began hearing the case 
under Section 133 may not be able to con- 
clude it To cite only a few, the transfer 
of the Magistrate may become inevitable, 
he_ may retire, or he may be taken ill so 
grievously that he is forced to proceed on 
long leave In neither of such contingen- 
cies, if the view of Mookerjee, J , is to pre- 
vail, the case of the unfortunate party 
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Bliimappa 

cominR to court under Section 133 would 
reach its destined end. Such practical 
difficulties, apart from the fact that there 
is no indication, explicit or by implica- 
tion, of the Legislative intendment that 
S 528 does not apply to a case under Chap- 
ter X of the Code, militate in a telling 
manner against the contention canvassed 
by _Shri N L Choudhury on behalf of the 
petitioner. Another relevant considera- 
tion would bring out strikingly the unten- 
ability of that proposition. Supposing, the 
Magistrate after having been seized wiih 
the case develops personal interest in its 
outcome, and the party aggrieved by that 
attitude of the Magistrate wants its trans- 
fer and moves the Sessions Judge or the 
High Court for the purpose. Shall the 
Sessions Judge or the High Court hold 
hands even after being satisfied that the 
gnevsnce voiced is ge/iwne? The ejisiver 
to the question can be in the negative 
only if the language of Section 528, or any 
part of Chapter X, of the Code constitu- 
tes an insurmountable hurdle. However, 

I do not find any such hurdle in any of 
those provisions Hence, I find it difficult 
to accept the view taken in the Calcutta 
authority. 

9. Jt would follow that the order dated 
6-5-1967 made by the District Magistrate 
IS not proved to suffer from any legal or 
other infirmity That order being per- 
fectly iustified in law. the present petition 
must fail as a -consequence Hence. I re- 
ject it. 

Revision dismissed 
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AIR 1970 SUPREME COURT 1153 (V 57 C 242) 
(From. Mysore)* 

M. HIDAYATULLAH, C. J, A. N. RAY 
AND I. D. DUA, JJ. 

Bhimappa Bassappa Bhu Sannavar, Ap- 
pellant v. Laxman Shivarayappa Sama- 
gouda and otliers, Respondents. 

Criminal Appeal No. 166 of 1967, D/- 
11-3-1970 

(A) Criminal P. C. (1898), S. 417 (3) — 
Special leave to appeal — Right to 
Offence of mischief by fiie — Case tri- 
able exclusively by Court of Session — 
Two separate cases instituted, one on 
police report and tlie other on complaint 
— Identity of cases maintained upto the 
end of Sessions trial — Both cases end- 
ing in acquittal — Complainant held had 

“(Misc. Criminal Pebi. No. 610 of 1966, 
D/- 28-11-1966— Mys ) 
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right to move High Court for special 
leave under Section 417 (3) in his oto 
case — Misc. Cri. Petn. No. 610 of 1966, 
D/- 28-11-1966 (Mys), Reversed. 

Ceitain house was set on fire to cause 
'loss to its owner B. On a report tlie 
police arrested respondents 1 and 2 and 
submitted a charge-sheet against them 
111 the Court of the Magistrate. B was 
dissatisfied that the police had not pro- 
secuted one M, respondent 3, also and 
he filed a complaint in the same Court 
in which he charged the two respondents 
with respondent 3 with the same offence 
of mischief by hie but with the aid of 
Section 34, Penal Code. The Magistrate 
inquired into the two cases together and 
finding a prima facie case established 
committed the first two respondents and 
the thiid lespondent sepiarately to the 
Court of Session. The tv'o Sessions cases 
were separately numbeied. The Sessions 
Judge held the respondents not guilty 
tind acquitted them. The appellant then 
applied under Section 417 (3), Criminal 
P. C for special leave to appeal against 
the acquittal of the three respondents. 

Held that there could be no man- 
ner of doubt that one of the cases wa 
. instituted on the report of a police office 
and the othei on the complaint of th 
Complainant. There could be no qiies 
tion of merger because the identity o 
the two cases was maintained right u] 
to the end of the Sessions tiial. Th 
police did not present a charge-shee 
against respondent 3 and his trial coul( 
be said to be in die othei case and no 
in die case filed by the police. In thi 
view it was plam that B was entitled t( 
niove die High Court for special leav< 
under Section 417 (3), Criminal P. C ii 
bis own case. (Paras 18, 20 

The fact that B’s application for revi 
sion was rejected had no bearing on hi; 
statutory right to move the High Court 
Misc, Cnminal Petn. No. 610 of 196t 
D/- 28-11-1966 (Mys), Reversed. (Whethei 
B could ask for leave against respondeni 
3 alone or against the other two respon- 
dents alone, left open.) 

(Para 19) 

(B) Ciiminal P. C. (1898), S. 417 (3) - 
Case” — Meaning — (Words and Phiascs 
— - Case). 

The woid case’ is not defined by die 
Code but its meaning is well understood 
fc legal circles. In criminal jurisdiction 
it means ordinarily a proceeding for the 
prosecution of a peison alleged to have 
committed an offence. In otiier contents 
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the word may represent other kinds of 
proceedings. But in the context of Sec- 
tion 417 (3) it must mean a proceeding 
which at the end results either in dis- 
charge, conviction, or acquittal of an ac- 
cused person. (Para 9) 

(C) Criminal P. C. (1898), S, 417 (3) — 
“Instituted” — Meaning. 

Section 417 (3) refers to a case in which 
cognizance is taken upon a complaint of 
facts constituting an offence, (Para 10) 

(D) Ciiminal P. C. (1898), S. 4 (1) (h) 
— Complaint includes oral allegation. 

The word ‘complaint’ has a wide mean- 
ing since it includes even an oral allega- 
tion It may, therefore, be assumed that 
no form is prescribed which the com- 
plaint must take. It may only be 
said that there must be an al- 
legation which prima' facie discloses the 
commission of an offence with the neces- 
sary facts for the Magistrate to take ac- 
tion. (Para 11) 

The Judgment of the Court was deli- 
vered by 

HEDAYATULLAH, C. J.: This is an 
appeal by special leave against the judg- 
ment and order of the High Court of 
Mysore dated November 28, 1966 in 
Misc. Criminal Petition No, 610 of 1966. 
By that order the High Court held that 
the present appellant Bhimappa had no 
locus standi to invoke Section 417 (3) of 
the Code of Criminal Procedure and to 
ask for special leave to file an appeal 
against the acquittal of the lespondents. 
The appellant questions the correctness 
of the order. 

2. Bhimappa (appellant) had a house 
at Athni, Taluka Belgaum District. It 
stood in the name of his eldest son and 
his turn other sons lived in one part of 
the house and the other part was let out 
to the first respondent Laxman who ran 
a boarding house and also lived there 
with his wife and children and his mis- 
tress Champeyya, the second respondent. 
No rent was fixed but the sons of Bhim- 
appa used to have their meals with res- 
pondents Nos. 1 and 2. Bhimappa asked 
his tenant to vacate the house as he want- 
ed to reside in it himself and his son 
Yamanappa (P. W. 14) wanted space for 
a godown for 400 bags of groundnut pur- 
chased by him. The first respondent was 
asked to vacate a portion of the house 
but was reluctant. 

3, It is not necessary te give the de- 
tails of what happened further. Suffice 
it to say that the house was set on fire 
to cause loss to Bhimappa. All efforts 
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to save the house failed and it was burnt 
down. Yamanappa then filed a report 
in the police station. The police arrest- 
ed respondents Nos, 1 and 2 and sub- 
mitted a charge-sheet against them in 
the Court of Junior Magistrate, Athni. 

4. Bhimappa was dissatisfied that the 
police had not prosecuted Melappa, res- 
pondent No. 3 also and he filed a com- 
plaint against him in the same court. The 
Magistrate inquired into tire two cases 
together and finding a prima facie case 
established committed the first two respon- 
dents and the third respondent separate- 
ly to the Court of Session The three 
lespondents asked that the two cases be 
consolidated and a combined charge be 
framed in the case. The two Sessions 
cases were numbered as Sessions Trials 
Nos. 79, 80 of 1965. They were tried 
together and the Sessions Judge, Belgaum 
by his judgment, July 13, 1966 held the 
respondents not guilty and acquitted 
them. 

5, The appellant then applied to the 
High Court of Mysore under Sec, 417 (3) 
of the Code of Criminal Procedure for 
special leave to appeal against the ac- 
quittal of the three respondents. With 
the petition he filed a memorandum of 
appeal. The High Court held on Novem- 
ber 28, 1966 as follows- 

"Tlie petitioner has no locus standi to 
prefer an appeal when the State had 
prosecuted the respondent in the Sessions 
Court. This petition is dismissed. 

Sd/- H. Hombe Gowda, 
Chief Justice, 
Sd/- M. Santhosh.” 

6- Bhimappa filed also a revision ap- 
plication, which was dismissed on Decem- 
ber 5, 1966 by C. Honniali, J. Bhimappas 
request for a certificate was also rejected. 
He now appeals to this Court. His con- 
tention is that he had a right to move 
the High Court under Section 417 (3) 
of the Code of Criminal Procedure for 
special leave as the order of acquittal 
was passed in a case instituted upon his 
complaint. The High Court could not, 
therefore, hold that he had no standing 
to move the High Court under S. 417 (3) 
of the Code of Criminal Procedure. 

7. Sub-section (3) of Section 417 as 
an amendment was introduced by Act 
XXVI of 1955, Previously the right of 
appeal against acquittal belonged only 
to the State Government. By the amend- 
ment this right is also conferred on a 
complainant if the order of acquittal is 
' passed in any case instituted upon com- 
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plaint. The sub-section may be read 
here: 

"S. If such an order of acquittal is 
passed in any case instituted upon com- 
plaint and the High Court, on an ap- 
plication made to it by the complainant 
m this behalf, grants special leave to ap- 
peal from the order of acquittal, the com- 
plainant may present such an appeal to 
the Pligh Court.” 

Under sub-section (4) the application has 
to be made within 60 days from tlie date 
of the order of acquittal while under sub- 
section (5) if the application under sub- 
section (3) for the grant of special leave 
to appeal from the order of acquittal is 
refused, no appeal from that order of 
acquittal shall lie at the instance of the 
5’fate Covemmenf. 

8. The short question in this case is 
whether the Sessions case started on the 
complaint of Bhimappa entitles him to 
move the High Court for -special leave 

(a) against all the three respondents or 

(b) at least against respondent No. 3. 

9. The answer to this question de- 
pends upon whether we can say that 
there was a case instituted upon a com- 
plaint by Bhimappa in which an acquit- 
tal was lecorded, for those are the words 
of the sub-section and also the condition 
precedent to the right. The word ‘case’ 
is not defined by the Code but its mean- 
ing is well understood in legal circles. 
In criminal jurisdiction it means ordinarily 
a proceeding for the prosecution of a per- 
son alleged to have committed an offence. 
In other contexts the word may represent 
other kinds of proceedings but in the 
conte.xt of die sub-section it must mean 
a proceeding which at the end results 
either in discharge, conviction, or acquit- 
tal of an accused person. 

10. What IS meant by ‘instituted’ may 
next be explained. Theie are three dif- 
ferent ways m which cognizance is taken 
by Magistrates of offences. This is stat- 
ed in S. 190 of the Code. They are 

“(a) upon receivmg a complaint of the 
facts which constitute an offence; 

(b) upon a leport in writmg of such 
facts made by any police officer, 

and (c) upon information received from 
any person other than a police officer, or 
upon his own knowledge or suspicion, 
that such offence has been committed.’ 
The third sub-section, therefoie, obvious- 
ly refers to a case in which cognizance is 
taken ujion a complaint of facts constitu- 
ting an offence.. The word ‘complaint’ 
has been defined in S. 4(l)(h) and means 
an allegation made orally or in writing 
to a Magistrate, with a view to his taking 


action, under the Code, tliat some per 
son, whether , known or unknown, has 
committed an offence, but it does not 
include the report of a police-officer. 

11. _ The word ‘complaint’ has a \ridt 

meaning since it includes even an ora) 
allegation. It may, therefore, be assum 
<rd that no form is prescribed which 
complaint must take. It may only bt 

said that there must be an allegation 
which prima facie discloses the commis- 
sion of an offence with the necessary 
facts for the Magistrate to take action 
Section 190(l)(a) makes it necessary that 
the alleged facts must disclose the com- 
mission of an offence. 

12. The Code then pioceeds to pro- 
vide different procedures for different 
cases arising under S. 190 and also m re- 
lation to the seriousness of the offence 
Chapter XVI deals with proceedings in 
stituted upon a complaint, Chapter XVIH 
witli inquiries into cases triable by the 
Court of Session or the High Court, 
Chapter XX with the trial of Summons 
cases by Magistrates, Chapter XXI with 
the tnal of Warrant cases by Magistrates, 
Chapter XXII with summary trials and 
Chapter XXIII with trial_ before High 
Courts and Courts of Session. 

13. The offence here was mischief by 
fire with mtent to destroy a house etc. 
punishable under Section 436, I P, C, 
This offence is triable exclusively by the 
Court of Session. Section 207 of the 
Code of Crimmal Procedure provides: 

“Procedure m inquiries preparatory to 
commitment — 

In every mquiry before a klagistiate 
where the case is triable exclusively by 
a Court of Session or High Couit, or an 
the opinion of the Magistrate, ought to 
be tried by such Court, the Magistrate 
shall— 

(a) in any proceeding instituted on a 
police report, follow the procedure speci- 
fied in Section 207A, and 

(b) in any other pioceeding, follow the 
procedure specified in the other prori- 
sions of this Chapter.” 

Under Section 206 the Magistrate is re- 
quired to commit an accused to the Court 
of 'Session for trial. In cases triable by 
the Magistrate himself he has to follow 
the procedure for tiial of cases accord- 
ing to the other procedure mentioned 
earlier by us. As this was a case for the 
application of Sections other than Sec- 
tion 207-A it fell under Section 208. That 
section provides for cases of complaint 
and the complainant has to be heard 
when the accused appears or is brought 
before the Magistiate who has to take 
such evidence as may be produced in sup- 
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poit of the prosecution or on behalf of 
the accused, or as may be called by the 
Magistrate. Then under Section 209 the 
accused may be discharged unless the 
Magistrate considers it necessary that the 
person should be tried before himself or 
some other Magistrate in which cases he 
shall proceed accordmgly. If he consi- 
ders that there are reasons to commit 
the accused, he shall frame a charge, ex- 
plain it to the accused, obtain from the 
accused a list of liis defence witnesses. 
The Magistrate may in his discretion exa- 
mine any of these witnesses and then 
commit the accused to stand his trial be- 
fore the Court of Session or if satisfied 
that there are no grounds for committing 
the accused, he may cancel the charge 
and discharge the accused. 

14. It will be noticed that in a case 
involvmg an offence tnable exclusively 
by the Comi: of Session the procedure 
under Sections 206-220 has to be follow- 
ed if the complaint is filed initially. There 
are other sections in the Chapter and 
other supplementary provisions which are 
not relevant to the discussion and, there- 
fore, reference to them is omitted here. 

15. The position regarding other cases 
triable by the Magistiate himself or by 
another magistrate are laid down in Chap- 
tei XVI. There the magistrate shall exa- 
mine the complainant and the witnesses 
present , if any. The Magistrate may even 
send the case to the Police for investiga- 
tion under Section 156 (3) if he is 
empowered to act under Section 190. 
This procedure of course does not arise 
in cases in which the trial is of an offence 
tnable by the Court of Session. As we 
are not concerned with the problems 
ansmg under Chapter XVI we refrain 
from expiessing an opinion on the various 
aspects of the problem arising under tliat 
Chapter. For that reason we do not refer 
to cases which were mainly concerned 
with trials before Magistrate. 

16. In the present case the police had 
pul up a charge-sheet against two respon- 
dents only. Bhimappa filed a complaint in 
which he charged these two respondents 
and lespondent No. 3 with the same of- 
fence of mischief by fire but with the aid 
of Section 34 I. P. C As he had charged 
the three respondents with having enter- 
ed into a Ciiminal Conspiracy a charge 
under Section 120-B I. P. C. was also 
fmmed while committing the accused to 
the Court of Session. Mallappa was also 
charged under Section 436 read with Sec- 
don 109 I P. C. for abetment of the of- 
fence by the_ other accused. The two 
cases in the Magistrate's Court ware legis- 
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lered under their own numbers but were 
tried together and were committed sepa- 
rately. In die Court of Session they were 
also registered separately and bore num- 
bers Sessions Cases Nos. 79 and 80 of 
1965 Both the cases ended in acquittal. 

17. Bhimappa applied for special 
leave in both cases to file an appeal under 
Section 417 (3). His right to ask for spe- 
cial leave was not accepted in the High 
Court. 

IS. Now there can be no manner of 
doubt that one of the cases was mstituted 
on the report of a police officer and the 
other on the complaint of the complain- 
ant. There can be no question of merger 
because the identity of the two cases is 
maintained right up to the end of the 
Sessions trial. The case of Bhimappa pro- 
ceeded on its own number and although 
evidence was led in bodi the cases to- 
gether, the acquittal was recorded in each 
of the two cases. ,The police did not pre- 
sent a charge-sheet against Mallappa and 
the trial of Mallappa can be said to be 
m the other case and not in the case filed 
by the police. In this view of the matter 
it is quite plain that Bhimappa was en- 
titled to move the High Court for special 
leave in his own case. The order, saying 
that he had no standing cannot, therefore, 
be sustained. 

19. Bhimappa had also applied for 
revision and his application was rejected. 
He applied for special leave against 
that order but leave was refused by this 
Couit. It was argued that that must 
conclude the matter. We do not agree. 
Bhimappa’s statutory right to move the 
High Court could not be lost by reason 
of the revision. The result of the revi- 
sion, therefore, had no bearing upon the 
matter. 

20. Bhimappa was thus entitled to have 
a hearing of his petition for special leave 
under Section 417 (3) of the Code. Whe- 
ther he could ask for leave against Mal- 
appa alone or against the other two 
because the cliarge under Section 120-B 
I. P. C. was framed against all the three 
respondents on his complaint is a point 
which we do not decide because it will 
be for the High Court to consider the 
matter when his petition is considered 
and only if it is allowed. 

21. We accordingly set aside the order 
of the Pligh Court and remit the case for 
consideration of the petition under Sec- 
tion 417(3) filed by Bhimappa. 

Appeal allowed. 
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1970 CRI. L. J. 1136 (¥ol. 76, C. N. 281) = 

AIE 1970 SUPREME COURT 1228 (V-57 C 258) 
(From. Calcutta) 

M HIDAYATULLAH, C. J., A. N. 

GROVER, A. N. RAY AND 
1. D. DUA, JJ. 

Arun Ghosh, Petitionex v. State of West 
Bengal, Respondent. 

Writ Petn. No. 287 of 1969, D/- 2-12- 
1969. 

Public Safety — Preventive Detention 
Act (1950), Section 3 (2) — Detention — 
Giounds for — Individual acts — When 
can be subveisive of public order — 
lie order and law and older — Distinc- 
tion between. 

The question whether a man has only 
committed a breach of law and order or 
has acted in a manner likely to cause a 
disturbance of the public order is a ques- 
tion of degree and the extent of the reach 
of the act upon the society. An act by 
itself is not determinant of its 
gravity. In its quality it may not differ 
from another but in its potentiality it 
may be very diffeient Similar acts m 
different contexts affect differently law 
and order on the one hand and pubhc 
order on the other. It is always a ques- 
tion of degree of tlie harm and its effect 
upon the community. Individual act can 
be a ground for detention only if it leads 
to disturbance of the cunent of life or 
the community so as to amount a dis- 
turbance of the pubhc order and not it it 
affects merely an individual leaving the 
tranquillity of the society undisturbed 


Public order embraces more ^ the 
community than law and order. Public 
order is the even tempo of the life ot the 
community taking the country as a whole 
or even a specified locality Disturbance 
of public order is to be distinguished 
from acts directed against individuals 
which do not disturb the society to the 
extent of causmg a general disturbance 
of public tranquillity. It is the degree 
of distmbance and its effect upon the 
life of the community in a locality which 
determines whether the disturbance 
amounts only to a breach of law and 
S. AIR 1966 SC 740 & W P No. 179 
S 1968, DA 7-1M96S (SC) & W. P. 
No. .102 of 1969, DA 4-8-1969 (SC), Fol- 
lowed. (Para 3) 
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Cases Refen'cd; Chronological Paras 
(1969) W. P. No. 102 of 1969, DA 
4-8-1969 (SC), Shyamal Chakra- 
borty V. Commr. of Police, Cal- 
cutta 3, i 

(1968) W. P. No. 179 of 1968, DA 
7-11-1968 (SC), Piishkar Mukheqee 
V. State of W. B. 3, ' 

(1966) AIR 1966 SC 740 (V 53)= 
1966-1 SCR 709, Ram Manohar 
Lohia V. State of Bihar 3,5 

Mr. Janendra Lai, Advocate, Amicus 
Curiae, for Petitioner; S. P. Mitra, Advo- 
cate and G. S. Chatteijee for Sukuniar 
Basu, Advocate, for Respondent. 

The following Judgment of tlie Court 
was delivered by 

HIDAYATULLAH, C. J.:— The pefi 
tioner Arun Ghosh has been detained by 
the District Magistrate Malda under Sec 
tion 3 (2) of the Preventive Detention Act. | 
The order was made on June 2, 1969 and 
he was arrested the following day. The 
order states that it was made to prevent 
him from acting prejudicially to the mam 
tenance of pubhc oider. His represents 
tion was rejected by the Advisory Board 
and also independently by the State Gov- 
ernment. We have looked into the case 
and are satisfied that there was no undue 
delay at any stage in dealing with the 
various aspects oi his detention as laid 
down in the Act. 

2. It is, however, contended that the 
grounds which weie furnished to him on 
June 3, 1969 do not bear upon the main- 
tenance of pubhc order or of his acting 
prejudicially to the maintenance of public 
order This is the only point urged in 
support of the petition by the learned 
counsel. In the afiBdavit filed in reply the 
District Magistrate has summarised the 
grounds as 'anti-social activities including 
rioting, assault and undue harassment to 
respectable young ladies in the public 
street of Malda town.’ The details of 
these activities are to be found in the 
grounds and may be summarised as fol- 
lows- 

18-5-1966 Teased one Rekha Rani Barua. 

and when her father protested 
confined and assaulted him. 
29-3-1968 One .Deepak Kumar Ray was 
wrongfully restrained and as- 
saulted with lathis and rods. 
1-4-1908 Attempt was made to assault 
Deepak Kumar Ray at the 
Malda Sadar Hospital where 
he was being treated for mS 
injuries in tlie previous assault* 
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2-9-1968 Threatened one Phanindra C. 

Das that he would insult his 
daughter publicly. 

26-10-1968 Embraced Uma Das d/o Plia- 
nindra C Das and threw white 
powder on her face (Criminal 
case started). 

7-12-1968 Obscenely leased Smt. Sima 
Das, sister of Uma Das and 
beat her with chappals. 
18-12-1968 Smt. Sima Das was again 
teased. 

26-1-1969 Threatened the life of Pha- 
nindra C. Das. 

3. The submission of the counsel is 
that these are stray acts directed against 
individuals and are not subveisive of pub- 
lic order and therefore tlie detention on 
the ostensible ground of pieventing him 
from acting in a manner prejudicial to 
public order was not justified. In support 
of this submission reference is made to 
three cases of this Court: Dr. Ram Mano- 
har Lohia v. State of Bihar, 1966-1 SCR 
709 = (AIR 1966 SC 740), Pushkar 
Muklierjee v. State of West Bengal, W. P. 
No. 179 of 1968, D/- 7-11-1968 (SC) and 
Shyamal Chakraborty v. Commr. of Police, 
Calcutta, W, P. No. 102 of 1969, D/- 4-8- 
1969 (SC). In Dr. Ram Manohar Lohia’s 
case 1966-1 SCR 709 = (AIR 1966 SC 
740) this Court pointed out the difference 
between maintenance of law and order 
and its distmbance and the maintenance 
of pulilic order and its disturbance. Pub- 
lic order was said to embrace more of 
the community than law and order. Pub- 
lic order is the even tempo of the life of 
the community taking tlie country as a 
' whole or even a specified locality. Dis- 
turbance of public order is to be distin- 
guished from acts directed against indivi- 
duals which do not disturb the society to 
the extent of causing a general distur- 
bance of public tranquillity. It is the de- 
gree of distmbance and its effect upon 
the life of the community in a locality 
which determines whether the distur- 
bance amounts only to a breach of law 
and order Take for instance, a man 
stabs another People may be .shocked 
and even disturbed, but the life of the 
community keeps moving at an even 
tempo, however much one may dislike 
the act. Take another case of a town 
where there is communal tension. A man 
^abs a member of the other community. 
Tiiis is an act of a very different sort. Its 
implications are deeper and it affects the 
even tempo of life and public order is 
jeopardized because the repercussions of 
1970 Ori.I;.?, n. 


the act embrace large sections of the com- 
munity and incite them to make further 
bleaches of the law and older and to 
subvert the public older. An act by it- 
self is not deteiminant of its own gravity. 
In its quality it may not differ from an- 
other but in its potentiality it may be very 
different. Take the case of assault on 
girls. A guest at a hotel may kiss or make, 
advances to half a dozen chamber maids, 
lie may annoy them and also the manage- 
ment but he does not cause disturbance 
of public order. Pie may even have a 
fracas with the friends ol one of the girls 
but even then it would be a case of 
breach of law and order only. Take an- 
other case of a man who molests \TOmen 
in lonely xilaces. As a result of his acti- 
vities girls going to colleges and schools 
are in constant danger and fear. Women 
going for their ordinaiy business are af- 
raid of being way-laid and assaulted. The 
activity of this man in its essential quality 
is not different from the act of the other 
man but in its potentiality and in its 
effect upon the iiublic tranquillity there 
is a vast difference. The act of the man 
who molests the girls in lonely places 
causes a disturbance in the even tempo of 
living which IS the first lequirement of 
public order. He disturbs the society 
and the community. His act makes all 
the women apprehensi\'e of their honour 
and he can be said to be causing distur- 
bance of public order and not merely 
committing individual actions which may 
be taken note of by the criminal prosecu- 
tion agencies. It means therefore that 
the question whether a man has only com- 
mitted a breach of law and order or has 
acted in a manner likely to cause a dis- 
turbance of the public order is a question 
of degree and the extent of the reaclT of 
the act upon the society. The French 
distinguish law and order and public 
order by designating the latter as order 
pubhque The latter expression has been 
lecognised as meaning something more 
than ordinaiy maintenance of law and 
order. Justice Ramaswaini in Writ Petn. 
No. 179 of 1968 (SC) drew a line of de- 
marcation between the serious and ag- 
gravated forms of breaches of public 
order which affect the conimunity or en- 
danger the public inteiest at large from 
minor breaches of peace which do not 
affect the public at large He drew an 
analogy between public and private 
crimes. The analogy is useful but not 
to be pushed too fai A large number of 
acts directed against persons or indivi- 
duals may total up into a breach of pufe’-s 
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lie Older. In Dr. Rain Manoliar Lohia’? 
case, 1966-1 SCR 709 = (AIR 1966 SC 
740) examples weie given by Sarkar and 
Hidayatullali, JJ. They show how similar 
acts in different contexts aflect differently 
law and order on tlie one hand and jiublic 
order on the othei, It is always a ques- 
tion of degiee of the harm and its effect 
upon the community. The question to 
ask is- Does it lead to disturbance of the 
current of life of the community so as 
to amount a disturbance of the public 
order or does it affect merely an indivi- 
dual leaving the tranquillity of the society 
undisturbed? This question has to be 
faced in every case on facts. There is 
no formula by which one case can be 
distinguished from another. 

4. In the present case the acts of the 
petitioner affected the family of Phanin- 
dra C. Das and also two other individuals 
M'ho were assaulted. The case is distin- 
guishable fiom Writ Petn. No. 102 of 
1969 (SC) where three instances of noting 
armed with lathis, iron rods and acid 
bulbs etc, were held sufficient to disturb 
the even tempo of public life in that loca- 
lity arid were treated >as disturbance of 
public order. On the other hand in Writ 
Petn. No. 179 of 1968 (SC) assaults on 
four pel sons A, B, C and D and throw- 
ing a cracker into a police wireless van 
were not held to add up to the distur- 
bance of public order. They were treat- 
ed as separate acts which affected indivi- 
duals but did not affect the community 
at large. 

5. In the present case all acts of 
molestation were directed against the 
family of Phanmdra C Das and were not 
directed against women in general fiom 
the locality Assaults also were on indi- 
viduals, ' The conduct may be reprehen- 
sible but it does not add up to the situa- 
tion where it may be said that the com- 
munity at large was being disturbed or 
in other words there was a breach of 
public order or likelihood of a breach of 
public order The case falls within the 
dictum of Justice Ramaswami, and the 
distinction made in Dr Ram Manohar 
Lohia's case, 1986-1 SCR 709 = (AIR 
1966 SC 740) 

6. Tlie lesult therefore is that how- 
ever reprehensible the conduct of Arun 
Ghosh may be, it cannot be said to 
amount to an apprehension of breach of 
public Older ' for which alone his deten- 
tion ■•could be ordered. He is entitled to 
hp released and we ordei accordingly. 


He will be i el cased ^oithwitli unless re- 
quiied in some other connection. 

Petition allowed, 


1970 CRI. L. J. 1138 (Yol. 76, C. K. 282) = 

AIR 1970 SUPREME COURT 1206 (V 67 C 261) 

(From: Gujarat) 

A. N. RAY AND I D. DUA, JJ. 

Hethubha and others. Appellants v. 
The Stale of Gujarat, Respondent. 

Griminal Appeal No, 100 of 1967, D/- 
13-3-1970. 

■ (A) Criminal P. C. (1898), Section 429 
— Division Bench — Difference of opi- 
nion — Reference to third Judge — Third 
Judge is to deal with the whole case and 
is free to resolve difference as he thought 
fit. 

Under Section 429, the whole case is to 
be dealt with by the thud Judge and not 
merely the diffeiences between the two 
Judges comprising the Court of Appeal. 
It was for the third Judge to decide on 
what points the arguments would be 
heard and therefore he was free to re- 
solve the differences as he thought fit 
AIR 1965 SC 1467, Rel. on. (Para 10) 

(B) Penal Code (I860), Section 34 — 
Common intention implies acting in con- 
cert — Common intention to kill — Mis- 
take by accused as to killing X in place 
of y — Effect — Common intention not 
displaced. 

A mistake by one of the accused as to • 
killing X in place of Y would not dis- 
place the common intention if the evi- 
dence showed the concerted action in fur- 
therance of pre-arranged plan. The 
dominant feature of Section 34 is the ele- 
ment of participation in actions This 
participation need not, in all cases, be by 
physical presence Common intention 
implies acting in concert. There is a pre- 
arranged plan which is proved either 
from conduct or from circumstances or 
from incriminating facts. The principle 
of joint liability in the doing of a crimi- 
nal act is embodied in Section 34 The 
existence of common intention is to be 
the basis of liability That is why the 
prior concert and the pre-arranged plan 
is the foundation of common intention to 
establish liability and guilt. (Para 13) 
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There was pie-ananged plan of the ac- 
cused to commit offences. All the accus- 
ed were lying m wail to attack the party 
of ‘A’, ‘V’, T’ and ‘Pa who were return- 
ing in their carts fiom a near village to 
their own village. A was in the forefront. 
The accused attacked him, V was also at- 
tacked and prevented from going to the 
rehef of A. 

Held that the plea that A was mistaken 
for V would not take away the common 
mtention established by pre-arranged plan 
and participation of all the accused in 
persons in furtherance of the common 
intention of them all without each one 
of them having intended to do the par- 
ticular act in exactly the same way as an 
act might be done by one member of an 
unlawful assembly in prosecution of the 
i common intention which the other ■ mem- 
bers of the unlawful assembly did not 
1 each intend to be done. (Para 14) 

In view of the fact that A was killed 
in furtherance of the common intention 
of all the accused, all the accused were 
, guilty of murder under Section 302 read 
, with Section 34. AIR 1965 SC 1260, Rel. 
on. (Para 15) 

Cases Referred: Chronological Paras 
' (1965) AIR 1965 SC 1260 (V 52)= 

(1965) 1 SCR 287, Shankarlal 
Kacharabhai v. State of Gujarat 13, 15 
a965) AIR 1965 SC 1467 (V 52)= 

(1965) 2 SCR 771, Babu v. State 
of Uttar Piadesh 10 

The following Judgment of the Court 
ivas deliveied by 

RAY, J.: — This is an appeal from the 
judgment of the High Court of Gujarat. 

2. The appellants we/e charged witli 
offences under Sections 302 and 323 read 
with Section 34 of the Indian Penal Code. 
Accused Nos. 1 and 2 were charged for 
the individual offences under Sections 302 
and 323 of the Indian Penal Code for 
intentionally causing death of Amarji and 
for causing simple hurt to Vaghji Man- 
sang]i. The deceased Amarji was the 
brother-in-law (sister’s husband) of Vaghji 
Mansangji ^ Two important eye-witnesses 
were Pabaji, Dajibha and Pachanji Kesar- 
ji. Amarji was Pabaji’s mother’s sister’s 
son. Pachanji is the first cousin of Vaghji 
Masangji. 

3. Accused No. 3 Mulubha is the 
maternal uncle (mother’s brother) of ac- 
cused No. 2 Ranubha Naranji and ac- 
cused No. 1 Hethubha alias Jithubha is 
the son of another maternal uncle of 
accused No. 2. 


4. Accused No. 2 was residing at Bha- 
lot. Vaghji also resided there. About 
two months prior to the date of the oc- 
currence on 26tb January, 1965 at 8 p, m, 
there was a quarrel between the children 
of the house of accused No. 2 Banubha 
and the children of the house of Vaghji. 
There was exchange of words between 
the members of the two families. Ac- 
cused No. 2 Ranubha and bis father 
Naranji assaulted the wife of Vaghji. 
Vaghji then filed a complaint. Ultimately, 
the complaint was compounded on the in- 
tervention of accused No. 3 Mulubha. 
The prosecution case is that because of 
the behaviour of accused No. 2 Ranubha 
towards the wife of Vaghji, Ranubha had 
to leave his own village of Bhalot and 
had to go to reside with his maternal 
uncles at Bhuvad, The fmther prosecu- 
tion case IS that the relations of Ranubha 
thereafter went to village Bhalot for 
fetching the goods of Ranubha and at 
that time they had tlireatened Vaghji and 
others that Ranubha had to leave the vil- 
lage and Vaghji and others would not be 
able to continue to reside in the village. 

5. On 26 January, 1965 Amarji, Paba- 
ji, Vaghji and Pachanji took their carts of 
fuel wood for sellmg it in the village 
Khedoi which is about 7 miles from Bha- 
lot, They left Bhalot at about 10 a. m. 
and reached Khedoi at about 1 p, m. The 
cart loads of fuel wood were sold in 
Khedoi by about 5 p. m. They made 
some purchases and then left Khedoi at 
about 7 p. m. While returning home 
Amarji’s cart was in the front and Pabaji, 
Pachanji and Vaghji followed him in that 
order. There was not much distance be- 
tween each cart. When the carts had 
gone about 2 miles from Khedoi and they 
v/ere about to enter village Mathda, the 
three accused persons were noticed wait- 
ing on the road. All of them caught hold 
of Amarji and attacked him who was in 
the first cart. In the meantime, accused 
No. 3, Mulubha, caught hold of the hand 
of Pabaji and prevented him from going 
near Amarji. Mulubha was armed with 
an axe Accused Nos. 1 and 2 dealt knife 
blows to Amarji. The prosecution sug- 
gested that the accused persons realised 
their mistake that instead of Vaghji they 
had attacked Amarji, and so, both the 
accused Nos. 1 and 2 left Amarji and 
went to the cart of Vaghji and gave blows 
with sticks to Vaghji On seeing the at- 
tack on Vaghji Pabaji intervened and ask- 
ed the accused to desist from attacb'ng 
Vaghji any longer as they had already 
killed Amarji, Theieupon the accused 
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stopped alladang Vagliji. By this lime 
Ainai]i had come staggeiuig to the sirot 
whcie Pabaji was standing. Then Amarji 
was placed m one of the cails and Vaghji 
was made to sit in that cart. Pachanji 
drove Ins cait fiist and the hvo carts 
vnthout any diivers whicli had been for- 
merl}' driven by Vaglpi and Amarji, were 
kept in the middle and Pabaji with the 
two injured men m his cait was driving 
his cart last. 

6. The carts were taken to village 
Khedoi It IS the piosecution case that 
the thiee accused persons followed these 
carts upto a ceitain distance and then ac- 
cused Nos 1 and 2 left while accused 
No 3 disappeared near Khan Vadi. 
Pabaji took the carts to Moti Khedoi and 
saw police head constable Banesmg who 
had come to Khedoi for patrolling work. 
Banesmg was attached to the police out- 
post at Bhuvad. Banesing directed these 
pel sons to take Amarji to the Khedoi hos- 
pital. By that time Amarji had died. 
Banesmg left Khedoi with Pabaji for 
Anjar police station winch is about 8 
miles from Khedoi. They reached Anjar 
at about 11 p m and Pabaji’s FIR 
was lecorded befoie police sub-inspector 
Khambholja The police sub-inspector 
dien pioceeded to Khedoi hospital. 
Amarji was declared to be dead. The 
pohee sub-inspector recorded the state- 
ments of Vaghji and Pachanji and then 
took steps in the investigation of the case. 

7. At the trial all the three accused 
denied having committed the offence. 
The Sessions Judge acquitted all the 
tliree persons under Section 302 read with 
Section 34. , He however convicted all 
tlie accused for the offence punishable 
under Section 304 Part II lead with Sec- 
tion 34 and sentenced them to suffer ri- 
goious impiisonment foi five yeais. Ac- 
cused Nos. 1 and 2 weie convicted for 
the offence under Section 323 and accus- 
ed No 3 was convicted for the offence 
under Section 323 read v'ith Section 34 
of the Indian Penal Code. Accused Nos 
i and 2 were sentenced to suffer rigorous 
imprisonment for three months while ac- 
cused No 3 was sentenced to suffer rigo- 
rous imprisonment for two months. All 
the sentences were to nin concuriently. 

' S. All the accused filed appeals against 
their convictions Before the Division 
Bench in the High Court of Gujarat 
Divan, J , held that accused No 1 alone 
was responsible for the fatal injury on 
Amarji and he was found guilty for the 
offence under Section 302 while accus- 


ed Nas. 2 and 3 were found guilty foi tlie 
offence under Section 324 read with Sec- 
tion 34. Shelat, J., was of the view tliat 
all the accused must be acquitted because 
he was not satisfied with the evidence 
and proof of the idenbty of the accused 

9. The case was then placed under 
Section 429 of the Criminal Procedure 
Code before Mehta, J., who held that ac 
cused No. 1 must be convicted for the 
offence under Section 302 while accused 
Nos. 2 and 3 must be convicted for the 
offence under Section 302 read with Sec- 
tion 34 and aU of them should be sen- 
tenced to suffer rigorous imprisonment for 
life. The conviction of accused Nos, 1 
and 2 under Section 323 and of accused 
No. 3 uOder Section 323 read with Sec- 
tion S4 was upheld. The conviction of all 
the accused under Section 304 Part II 
was altered by convicting accused No. 1 
under Section 302 and accused Nos. 2 and 
3 under Section 302 read witli Section 34 
of the Indian Penal Code. 

10. Counsel for the appellants con- 
tended first that tlie third learned Judge 
under Section 429 of the Criminal Proce- 
dure Code could only deal with the dif- 
ferences between the rtvo learned Judges 
and not with the whole case. The same 
contention had been advanced before 
Mehta, J., m the High Couit who rightly 
held that under Section 429 of the Cri- 
minal Prbeedure Code the whole case was 
to be dealt witli by him. This Court in 
Babu V, State of Uttar Pradesh, (1965) 2 
SCR 771= (AIR 1965 SC 1467) held that 
it was for the third learned Judge to 
decide on v^hat points the arguments 
would be heard and therefore he was 
free to resolve the differences as he 
thought fit. Mehta, J, here dealt with 
the whole case. Section 429 of the Cri- 
minal Procedure Code states “tliat when 
the Judges compnsing the Court of Ap- 
peal are equally divided m opinion, the 
case with their opinion thereon, shall be 
laid before another Judge of the same 
Court and such Judge, after such hearing, 
if any, as he thinks fit, shall deliver Jus 
opinion, and the judgment or order shall 
follow such opinion”. Two things am 
noticeable, first, that the case shall he 
laid before another Judge, and, secondly> 
the judgment and order will follow the 
opinion of the third learned Judge. R 
is, therefore, manifest that the third learn- 
ed Judge can or will deal with tlie whole 
case. 

11. The second and the main conten- 
tion of counsel for the appellants was that 
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here was no common intention to kill 
\.marji. The finding of fact is that the 
ittack by the three, accused was a con- 
certed one under pre-arranged plan. 
(Vmarji was attacked by mistake but who- 
soever inflicted injury in the region of the 
collar-bone of Amaiji must be held guilty 
of murder under Section 302. Amarji was 
further found to have been attacked by 
accused Nos. 1 and 2 and accused No. 3 
who was armed with an axe caught hold 
of the hand of Pabaji. The injury on 
Amarji was an incised wound 1%" X %" 
over the left side of the neck just above 
the left collar-bone. The direction of tlie 
wound was towards light and downwards. 
The other injury was incised wound 
1" X V 2 "X V 2 " over the chest (right side) 
near the middle line between the 6th and 
7th ribs. 

12. The .evidence establishes these 
features; first, that all the accused were 
1 elated; secondly, they were residing at 
Bhuvad at the relevant time; thirdly, all 
the three accused made sudden appear- 
ance on the scene of the occun-ence; 
fourthly, they started assault as soon as 
the carts arrived at the scene of the 
offence; fifthly, the way in which Amarji 
was attacked by accused Nos. 1 and 2 and 
stab wounds were inflicted on him and 
the manner in which accused No 3 held 
up Pabaji would show dial the three ac- 
cused were lying in wait under some pre- 
arranged plan to attack these persons 
when they were returning to Bhalot. It 
therefoie follows that the attack took 
place in pursuance of the pre-arranged 
plan and the rapidity with which the at- 
tacks were made also shows the pre-con- 
certed plan. The attack by accused Nos. 
I and 2 on Amarji and the holding up of 
Pabaji by accused No. 3 all prove com- 
mon intention, participation and united 
ciiminal behaviour of all and theiefore 
accused No 3 would be equally lespon- 
sible with accused Nos. 1 and 2 who had 
attacked Amarji. 

13. This Court in the case of Shankar- 
lal Kachrabhai v. State of Gujarat, (1965) 
1 SCR 287 = (AIR 1965 SC 1260) said 
that a mistake by one of the accused as 
to killing X in place of Y would not dis- 
jilace the common intention if the evi- 
dence showed the concerted action in 
furtherance of pre-ai ranged plan. The 
dominant featuie of Section 34 is the ele- 
ment of participation in actions. This 
participation need not in all cases be by 
physical presence Common intention im- 
plies acting in concert There is a pie- 
aiTanged plan which is pioved either ,fiom 


conduct or fiom ciicumstances or fiom 
incriminating facts. The principle of 
joint liability in the doing oi a criminal 
act is embodied in Section 34 of the Indian 
Penal Code. The existence of common 
intention is to be the basis of liability. 
That is why the prior conceit and the 
pre-arranged idan is the foundation of 
common intention to establish liability 
and guilt. 

14. AiJplying, these principles to the 
evidence in the present case it appears 
that there was pre-aiianged plan of the 
accused to commit offences. All the ac- 
cused were lying in wait to attack the 
party of Amai-ji, Vaghji, Pabaji, and 
Pachanji. Amarji was in the forefront. 
The accused attacked him, Vaghji was 
also attacked and prevented from going 
to the relief of Amaiji. The plea that 
Amarji was mistaken for Vaghji would 
not take away the common intention 
established by pre-aiianged plan and 
participation of all the accused in fur- 
'theiance of common intention The act 
might be done by one of the several 
persons in furtherance of the common 
intention of them all williout each one of 
them having intended to do the particu- 
lar act in exactly the same way as an act 
might be done by one member of an un- 
lawful assembly m prosecution of the 
common intention which the other mem- 
beis of the unlawful assembly did not 
each intend to be done. 

15. In I'iew of the evidence that 

Amaiji was killed m furtherance of the 
common intention of all the accused the 
appellants are guilty of murder. In 
Shankarlal’s case, (1965) 1 SCR 287= 

(AIR 1965 SC 1260) (supra) this Court 
said that if the common intention v^as to 
kill A and if one of the accused killed B 
to wreak his private vengeance, it could 
not be possibly in furtherance of the 
common intention for which others can 
be liable But if on the other hand he 
killed B bona fide believing that he was 
A and the common intention was to kill A 
the killing of B was in furtherance of 
the common intention All the three ac- 
cused in the piesent case were lying in 
wait and assaulted the driver of the first 
cart and stabbed him in jiuisuancc of 
their pie-arranged plan Therefore, all 
the three accused including the ajrpel- 
lant must share the liability of murder 
under Section 302 lead with Section 34 
of the Indian Penal Code. Farther, in 
view of the finding that the pie-conceit- 
ed jilan was to cause injunes to the in- 
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tended victim with dangeious weapons 
with which the assailants were lying in 
wait, the liability of the appellant is esta- 
blished. 

16. The conclusion of Mehta, J., is cor- 
lect. The appeal, therefore, fails and is 
dismissed. The accused must suircnder 
to the bail and serve out the sentences. 

Appeal dismissed. 


1970 CRI. Ii. J. 1152 (Vol. 76. C. H. 283)= 

AIR 1970 SUPREME COURT 1279 (V 57 C 268) 
(From. ^Allahabad) 


an offence under Section 161 of tk 
Indian Penal Code read witli Section 5 (2) 
of the Prevention of Con option Act, 
The incident in question was alleged to 
have taken place on 6th August, 1960 
The respondent alleged that the charge 
sheet was submitted in the month ol 
March 1961, and during six yeais only 
witnesses were examined and the e\a- 
mmation of 16 more witnesses would 
therefoie take 20 years. It was also al 
leged that 40 dates had been feed for 
hearing of the case but to no useful pur- 
pose. The High Court quashed the pro- 
ceedings without giving any reason there- 
for. 


A. N. RAY AND I. D. DUA, JJ. 

State of U. P., Appellant v, K. K. 
Gupta, Respondent. 

Criminal Appeal No. 221 of 1967, D/- 
10-3-1970, 

Criminal P, C. (1898), Section 561-A — 
Quashing of proceedings — Accused 
charged under Section 161, Penal Code 
read with Section 5 (2), Prevention of Cor- 
ruption Act — Matter pending for six 
years in trial Court — Delay caused 
mainly by applications made by parties, 
mostly by the accused and once by the 
State, at different stages for ti-ansfer of 
the case, stay of pioceedings and revi- 
sion of orders — High Court making order 
for stay of proceedings on revision appli- 
cation by State challenging order passed 
by Trial Comt lequiring State to disclose 
the report sent to obtain sanction of the 
prosecution — Pending stay, and revision 
petition High Com-t quashing proceed- 
ings under Section 561-A without assign- 
ing reasons — Held in the circumstances 
High Court was wrong in quashing the 
pioceedings. Decision of High Court, 
Reversed, (Para 10) 

The following Judgment of the Court 
was delivered by 

RAY, J.: — This is an appeal by spe- 
cial leave fiom the order dated IStli April, 
1967, passed by the High Court at Allaha- 
bad, 

2. The High Court quashed the pio- 
ceedings in case No. 24 of 1961. 

3. The order was made on tlie peti- 
tion of the respondent under Sec. 561-A 
of the Criminal Proceduie Code. The 
respondent made an application on 20th 
March, 1967, to the High Court at Allaha- 
bad. The respondent was chaiged witli 

DN/DN/B 197/rO/DHZ/D “ 


4. At the outset it may be said that 
it is difficult and embawassing for fet 
Court to discern the reasons which weigli 
ed with the High Court in making tlie 
order. 

5. The Stale made an application 
under Article 134 (1) (c) of tlie Consti- 
tution for leave to appeal to this Court 
against the order quashing the proceed- 
ings. In dismissing that application the 
High Court said that since the submission 
of the charge-sheet m the year 1961 the 
case was not proceeded with either bS' 
cause of non-availability of Special Judge 
or because of adjournments taken by the 
prosecution or of the prosecution filing £ 
Criminal Revision in the High Court re 
suiting in stay of proceedings and furthei 
that the contentions had been controvert 
ed in the counter-affidavit with the resul 
that it was a disputed matter which couk 
not be decided in a summaiy application 

6. Tlie State in the application fo 
special leave filed in this Court madi 
the following allegations The respon 
dent was charged with the offence of re 
ceiving illegal gratification The allege! 
occuirence was on 6th August, 1960. Tin 
charge-sheet after investigation was file! 
on 29th April, 1961 The case was fi\ei 
for the statement of tlie respondent u 
the month of Januaiy, 1962, after copie 
of documents upon which the prosecutioi 
v/anted to lely had been furnished to th! 
respondent The lespondent in the mont! 
of January, 1962, moved an apphcatien 
before the High Court for quashing the 
proceedings - on the ground that the in 
vestigation was not legal and there was £ 
stay of proceedings. On 10th May, 1962 
the High Court at Allahabad dismissec 
the application by stating that the lega 
lity of investigation could be decided 
only after examining such witnesses as 
the iDiosecution might hke to produce. 
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On 28th July, 1962, the prosecution ap- 
plied before the Magistrate for examina- 
tion of witnesses. The respondent then 
moved a transfer application before the 
High Court and the proceedings were 
again stayed. On 9th August 1962, the 
order for stay of proceedings was receiv- 
ed by the Trial Court. The transfer ap- 
phcation was ultimately rejected by the 
High Court on 30th November, 1962, and 
the order was received in the Trial Court 
on 5th December, 1962 The respondent 
again moved two applications for transfer 
of the case to Allahabad. The applica- 
tions were rejected and the case was fixed 
for hearing on, 31st July, 1963. The res- 
pondent obtained an adjournment on the 
ground that his counsel had gone to 
Allahabad. The case was adjourned till 
28th August, 1963. The respondent on 
that date asked for an adjournment on 
medical ground. The case was fixed for 
hearing on 10th September, 1963. 'Thiee 
prosecution witnesses were examined on 
that day. The respondent raised an ob- 
jection as regards the validity of the in- 
vestigation but the same was disallowed. 
The case was fixed for hearing again on 
21st October, 1963, when the respondent 
was to be examined. The respondent did 
not turn up on medical ground. He was 
examined on 2nd December, 1963 and 
the charge under Section 161 of the Indian 
Penal Code read with Section 5 (2) and 
Section ^ 5 (1) (d) of the Prevention of 
Corruption Act was read over to the res- 
pondent. 

7. The examination of the prosecution 
witnesses commenced on 9th March, 
1964. Cross-examination ol the witnesses 
was deferred at the request of the defence 
counsel The Special Judge trying the 
case died meanwhile. The case was again 
taken up on 26th October, 1964. A wit- 
ness was produced on that date. The res- 
pondent asked for the report from the 
prosecution The prosecution claimed 
privilege under Section 124 of the Evi- 
dence Act The Trial Court held that it 
was not a privileged document and allow- 
ed the request of the lespondent bv its 
order dated 10th December, 1964. Two 
more witnesses were thereafter examined 

8. The State Government filed a revi- 
sion application against the order of the 
Trial Judge dated 10th December, 1964, 
and the proceedings were stayed. The 
respondent moved ah application for 
transfer of the case to the Lucknow 
Bench of the Allahabad High Court Tlie 
revision application filed by the State 
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Government is still pending in the High 
Court, though the High Court passed an 
order for hearing the case with expedi- 
tion as soon as the record arrived at the 
High Court. The respondent then moved 
an application in the High Couil under 
Section 561-A of the Criminal Procedure 
Code for quashing the proceedings That 
is the application which resulted in the 
order forming the subject-matter of the 
present appeal. The State filed an affi- 
davit in answ'^er to the application of the 
respondent for quashing the proceedings. 
The State narrated the sequence of events 
which took place. The respondent in the 
application did not disclose all the facts 
relating to the various applications made 
by the respondent. It is apparent that 
the respondent, from time to time, made 
applications for staying the proceedings, 
preventing the case from being proceed- 
ed with. It IS true that there has been 
delay but that is caused mainly by appli- 
cations made by the parties mostly by 
the respondent and once by the State at 
diflFerent stages for transfei of the case, 
stay of proceedings, revision of orders and 
quashing of proceedings. 

9. The ground given by the respon- 
dent in the application that only 4 wit- 
nesses were examined and it w'ould take 
20 years to examine the 16 witnesses 
is not supported by facts. 

10. It is noticeable that the High 
Court made an older for stay of proceed- 
ings on the revision application filed by 
the State challenging the order dated 
10th December, 1964, passed by the trial 
Court requiring the State to disclose the 
report sent to obtain sanction of the pro- 
secution Though the said application is 
still pending in spite of an order of the 
High Court to hear the application with 
expedition after arrival of the record, the 
High Court passed an ordei quashing the 
proceedings without consideration of these 
features. 

11. The High Court was wrong in 
quashing the ^proceedings. The order of 
the High Court is set aside The High 
Couit wall dispose of the revision appli- 
cation w'hich IS pending and then send the 
records to the trial Court as quickly as 
possible for expeditious trial of the case. 

Appeal allowed. 



1146 State of Rajasthan v. Kartar 

nal Procedure Mst Kartar Kaur ad- 
mitted that that was correctly recorded 
but denied the truth of it saying that it 
was given under police pressure. The 
learned Sessions Judge relied upon the 
statements of Mohinder Singh and that 
of Kartar Kaur before the committal 
court and convicted both the father and 
the son. The High Court did not accept 
the earlier statement of Kartar Kaur, for 
the reasons which will soon appear, and 
therefore acquitted Kartar Singh because 
he had taken no shaie m the affau. 
Kartar;- Kaui had earlier stated that he 
had fired the pistol but later resiled from 
diat statement. As no other part was 
attributed to Kartar Singh the High Court 
felt that he was not involved in the mur- 
der and only Viis son Gurjant Singh was 
lesponsible. 

7. We shall first deal with the appeal 
of Gurjant Singh against his conviction 
and sentence of death. 

8. The prosecution case against Gur- 
jant Singh has been accepted by the 
High Couit and the Court of Session 
Ordinanly this Court does not consider 
evidence for the third time when a con- 
current finding has aheady been reached 
by the High Court and the Couit of 
Session. However, as there was an ap- 
peal against the acquittal of Kartai Singh 
and the evidence was read to us m that 
connection we have been able to appraise 
it in relation to Gurjant Singh also. Our 
conclusion is that the case against Gur- 
jant Singh is amply proved. There are 
other pieces of evidence which the High 
Court rejected, in our opinion, wrongly. 
If those are added to the evidence al- 
leady accepted against Gurjant Singh 
they leave no room for doubt (if theie 
was one) that he was the peison who 
committed the seven murders on that 
fateful night. Before we summarise the 
case against Gurjant Singh we wish to 
considei the evidence which was discard- 
ed by the High Court in relation to his 
case and the appeal against Kartar Singh 

9. Testimony of tlnee witnesses was 
1 ejected by the High Court. Tlie first 
IS Kartar Kaur, the full sister of Kartar 
Singh, uthe second her son Ranjeet Singh 
and the third Samandar Singh (P W. 6). 
The evidence of Kartar Kaur in the Com- 
mittal Court was brought upon the lecord 
of the Sessions tiial, as Ex E-14 and the 
evidence of Ranjeet Singh befoie the 
Committal Court was brought on the re- 
cord of the trial court as Ex E-lT. M^ien 
Uiesc documents weie admitted in evi- 
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clence, counsel for the defence did not 
object to their being lead. In the High 
Court, however, attempt was made to 
get rid of the statements by saying that 
they weie inadmissible, since the provi- 
sions of Section 145 of the Indian Evi- 
dence Act were not complied with. In 
our judgment, theie was enough compli- 
ance with Section 145 of the Evidence 
Act and the High Court erred in not 
leading these earlier statements for what 
they were worth. When these two wit- 
nesses were examined in the committal 
court, they gave a clear version involv- 
ing the two accused in the case. The 
statement of Mst Kartar Kaur was that 
Curjant Singh and his father Kartar Singh 
came to the house of Dayal Singh and 
Gurjant Singh called aloud to TJayal Singh 
to open the door. The door was opened 
and father and son enteied At that time 
Gurjant Singh was carrying a sword She 
stated quite clearly that Gurjant Singh 
attacked her father Dayal Singh and later 
lier_ step-mother Phinno She also said 
that Kartar Singh had olsp entered with 
Guijant Singh and Kartar Smgh fired a" 
fiieaim when Gurjant Smgh was caught 
by Mohinder Singh She also stated that 
Mohinder Singh was wounded bv Guijant 
Smgh and then she lan out of tlie house 
in the company of Mohinder Singh These 
clear statements were completely denied 
by her when she came to the Court of 
Session Her effort then was to make it 
appear that the persons who had enteied 
the house had muffled their faces and 
she could not identify them. She also 
said that she had not seen anything in 
the hands of those peisons. In fact she 
did not say that there weie two persons 
at all but only one. She was declared 
hostile and was allowed to be cross-exa- 
lUined by the Public Prosecutor. The 
public Piosecutor read to her the whole 
of her statement before the Committal 
Court and asked hei whethei it was her 
statement. She admitted that it was a 
tine lecord of what she had stated be- 
foie the Committal Court but she said 
that it was a false statement given under 
‘police pressure’. The^objection taken 
to the admissibility of the statement was 
that every single passage which differed 
from her testimony in the Court of Ses- 
sion was not put to her with a view to 
affording her an opportunity of c.\'plain- 
ing why she had made a contiaiy state- 
iTient No doubt, if there were some 
jiassages here and there which differed 
from her later version, that procedure 
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would have been necessary. Here the 
witness admitted that her statement was 
truly recorded in the Committal Court. 
She only' denied that it was a true state- 
ment because she said that she was made 
to depose that way by the police. It 
would have been useless to point out the 
discrepancies between the two statements 
because her explanation would have been 
the same. In these circumstances, the re- 
quirements of Section 145 of the Indian 
Evidence Act were fully complied with 
and the earlier statement could be read 
as evidence in the Sessions Trial, 

10. The same was the case with Ran- 
jeet Singh. He had also given a graphic 
account of how Gurjant Singh had met 
him at his field and had confessed to 
him that he was coming after murdering 
Dayal Singh and the whole family. Gur- 
jant Singh said that he was hungry and 
therefoie he was brought home. As he 
was feeling cold a fire was lit and Gur- 
jant Singh began to warm himself. Then 
he asked for hot water so that he (Gur- 
jant Singh) could take a bath. He also 
asked Ranjeet Singh to prepare some 
tea. When tea was being prepared Gur- 
jant Singh put his chaddar, shirt and a 
shoe in the fire. Ranjeet Singh on get- 
ting the smell came and asked what was 
being burnt and was told that he (Gurjant 
Singh) had burnt his clothes • which were 
blood-stained. When Gurjant Singh fell 
asleep, Karnail- Singh father of Ranjeet 
‘ Singh informed the Lamberdar and the 
sarpanch and they came and caught Gur- 
jant Singh and handed him over to the 
police. In the Court of Session Ranjeet 
Singh completely denied the statement. 
He was confronted with this statement 
and it was read over to him in extenso. 
He also admitted that was a true record 
of what he had slated in the Committal 
Court but that it was false and was given 
under police pressure’. In our judgment, 
there was sufficient compliance 'with Sec- 
tion 145 of the Indian Evidence Act in 
,his case also. It would have been point- 
less to draw his attention to each sen- 
jtence and ask his explanation because the 
, explanation would have been the same 
^ihat it was false and given under pres- 
sure of police. 

11. It may be pointed out that these 
two witnesses also made a statement 
under Section 164 of the Code of Crimi- 
nal Procedure. These statements were, 
of course, not evidence but were corw- 
borative of what had been staled earlier 
in the Committal Court. The attention 


of the witnesses was drawn to passages 
from those statements also and their ex- 
planation only was that they \yere made 
under 'police pressure’. In our, judgment 
the High Court was in error in not read- 
ing the statement of Ranjeet Singh made 
before the Committal Court and consider- 
ing it as part of the evidence in the case. 

12. Samandar Singh (P. W. 6) was the 
third witness to be disbelieved. His 
statement was that he heard the report 
of a pistol shot and climbed his roof. He 
saw in the house of Dayal Singh a light 
burning and also that something was 
happening as there were shouts of 
"bachao’ hachao’ from that direction. He 
saw Kartar Singh and Gurjant Singh 
coming out of the house of Dayal Singh, 
Gurjant Singh had a naked sword iil-his 
hand and Kartar Singh had a white mare 
with him. That mare belonged to Fazal 
Deen. He accosted them but they did 
not stop and told him to go away lest 
he should be killed. Both the father 
and the son had not covered their faces. 
He saw them go away on the mare He 
followed them for some 70 to 80 paces 
and then turned back and went to the 
house of Dayal Singh and saw the dead 
body of a woman lying in the courtyard. 
He went to Fazal Deen but did not find 
him. He then returned to his own house 
which was next to Dayal Singh’s house 
and found Prema, Gurdeep and other 
persons there. He told them that Kartar 
Singh and Gurjant Singh had gone away 
with the'' mare. He also saw Mohinder 
Singh who was wounded The evidence 
of this witness was curiously disbelieved 
by the High Court because the report 
of the pistol shot was not heard by Fazal- 
deen and Gurdeep Singh. It is often the 
case that the report of a firearm at night 
is heard by some persons and not by 
others. It depends on the fact that some 
persons are awake and some are asleep. 
It is obvious that Samandar Singh was 
awake that night because he was at the 
house of Dayal Singh soon afterwards. 
Perhaps lying awake and as his house 
was next door he heard the report of 
the pistol shot and also the cries from 
Dayal Singh’s house. There is nothing 
unnatural in the statement made by 
Samandar Singh and we do not see any 
reason to disbelieve him. Another rea- 
son given by the High Court was that 
Samandar Singh claimed to hav'e follow- 
ed the father and the son foi 70 to 80 
paces and that would not be natural 
since it was night time and the other two 
were armed. It may be that Samandar 
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Singh, who was a police -servile, claim- 
ed that he was following the suspects 
merely to earn a name for himself. But 
we do not thmk that his whole testimony 
is false because his statement that there 
was a pistol shot was coiroborated 
by Mohmder Singh and by Kaitar 
Kaur in her statement before the 
Committal., Court. 'The story of pistol 
shot was disbelieved by the High Court 
because it was not menfaoned to Fazal- 
deen and Guideep Smgh by Mohmder 
Smgh and did not figuie in the Fust In- 
formation Report. The First Information 
Report was made not by one of tlie per- 
sons immediately concerned but by a per- 
son who had the infonnation from an- 
other. In these cases, sometimes, a fact 
gets omitted which should have been 
mentioned. Fazaldeen and Gurdcep 
Singh had stood by tlie First Information 
Report aldiough there was no mention 
in it about the pistol shot This was 
noticed by the High Court. In these cir- 
cumstances the suspicion should have 
fallen on the correctness of the state- 
ments of Fazaldeen and Guideep Smgh 
rather than on the statements by Mohin- 
der Singh, Kaitar Kaur and Samandar 
Singh. 

18. No doubt Kaitar Kaur and Ran- 
jeet changed but it must be remembeied 
that Kartar Kaur and Ranjeet Smgh were 
immediately related to Kartar Smgh. Kai- 
tai Kaur was his full sister and Ranjeet 
Singh was her son They were favour- 
ably disposed towards Kartar Singh and 
his son Gurjant Singh Although tliey 
had made truthful statements under the 
shock of what had happened tliey weie 
trying to save them by denying their 
statements in the Committal Court. It 
would be impossible to tliinlc tliat police 
could e.vert pressure to make successive 
statements to the police, then to the 
Magistrate under Section 164 and then 
to die Committal Court. It is obvious 
that piessuie was exercised the other 
way by Kartar Singh and Guijant Singh 
and the earliei statements were denied 
to save them 

14. When these statements are thimm 
in, the case against Gurjant Singh remains 
amply proved. Apart from the evidence 
of eye-witnesses, namely, Mst. Kartar 
Kaur and hci brother Mohinder Singh, 
there is the evidence of Samandar Smgh 
that he was seen going ais'ay. In support 
of this ciidencc llicro is the cxh'a-judicial 
confession of Gurjant Singh to Ranjeet 
. Singh when he met him at the latter’s 


village. We are completely satisfied that 
this confession was made The ciicum- 
stantial evidence of burning the chaddar, 
shirt and the shoe clearly demonstrates 
die guilt of Guijant Singh It must be 
remembeied that a safa and an odd shoe 
weie found at the spot near the body 
of Mst. Phiiino Mohindar Singh identi- 
fied them as die shoe and safa of Gurjant 
Singh The High Court has accepted 
this eiddence and we see no reason to 
disbelieve Mohinder Singh \i4io was the 
identifying witness Then there is the 
discovery of the swoid ivith human blood- 
stains on it and his pulloi^er which was 
also found to be stained widi human 
blood. The fact that Gurjant Smgh was 
apprehended from a place far away from 
the place wheie the murdeis took place 
also shows that he had run away from 
the place of murder to seek shelter else- 
wheie. The evidence against Gmjant 
Smgh is complete and we are convinced 
that the prosecution case put up against 
him has been fully brought home to him. 
We aie fuither convinced that foi the 
reasons given above statements made by 
Kartar Kaur and Ranjeet Smgh before 
the Committal Court aie due and they 
fully support the conclusion that Gurjant 
Smgh has been iighdy convicted and 
sentenced His appeal will be dismissed 

15. This’ biings us to die appeal 
against Kaitar Singh. We hai'e already 
stated that we think that tlie statement , 
of Mohmder Smgh about tlie filing of 
die pistol by Kartar Singh is corroboiated 
by the earlier statements of Mst. Kartar 
Kaur and tiie statement of Samandar 
Smgh who heard the lepoit of the filing 
of die pistol. At the scene of the mur- 
der a live caihidge of 303 bore was 
found. Later Kartar Smgh made a state- 
ment to die police and as a result of that 
statement a pistol and IS live cartridges 
of the same bore were dug out from 
the ground. These corroboiate the evi- 
dence of Mohinder Smgh and of Kartai 
Kaur that Kaitar Singh had a pistol in 
his hand and he fiied it to force Mohin- 
der Singh to release Gmjant Singh with 
whom he was grappling The piesence 
of the cartridge on the scene of die mur- 
dei connects Kartai Singh and lends suf- 
ficient corroboration to the slatement of 
the eye-witnesses to make the guilt 
bi ought home to him The High Court 
xras in eiior in thinking that Kaitar Singh 
did nothing in the mattei and w.as a silent 
spectator It is impossible to think that 
Kartai Smgh would stand aloof and let 
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his .son commit as many as seven mur- 
ders including the murder of his (Kartar 
Singh’s) own father and not do anything 
to ynevent his son unless he himself had 
connived and was a party. It is clear 
from the evidence that Kartar Singh and 
Gurjant Singh had come together. They 
were both armed and both went away 
together. The pistol was in fact fired 
and at the site of the offence a live cart- 
ridge was found which matched with the 
pistol and the other live cartridges dug 
out from the ground as a result of a 
statement made by Kartar Singh. We 
beheve Samandar Singh’s statement that 
he saw these two go away together, as 
indeed he must have, after the assault 
on the family had been made. On the 
whole the case against Kartar Singh is 
also proved. He did not do anything to 
murder these persons but he certainly 
was there with Gurjant Singh and both 
were of the same mind in doing away 
with the family of Dayal Singh including 
Dayal Singh himself. We are satisfied 
that the case stood pioved against him 
as well. 

16. We allow the appeal of the Slate 
of Rajasthan against Kartar Singh and 
convict him under Section 302/34, I, P. C. 
He was awarded a sentence of death by 
the learned Sessions Judge but, we think, 
that as his part in the seven murders, 
was secondary, it would be sufficient if 
the sentence of life imprisonment is im- 
posed upon him. Kartar Singh is there- 
iore convicted under Section 302/34, 
1. P. C. and is sentenced to undergo rigo- 
rous imprisonment for life. If he is not 
in custody he shall be arrested forthwith 
and committed to prison to serve out his 
sentence. 

Appeal against acquittal 
of one of accused allow- 
ed and appeal against 
conviction of another ac- 
cused dismissed. 
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(A) Evidence* Act (1872), Section 9 — 
Identification evidence >— Nature of ■ — 
Identification parades — Essentials — 
Value of identification evidence.'- 

Facts which establish the identity of an 
accused' person are relevant under Sec 9. 
As a general rule, the substantive 
evidence of a “ witness is a state- 
ment made in Court. The evidence 
of mere identification of the ac- 
cused person at the trial for the first 
time is from its veiy nature inherently of 
a weak character. The evidence in order 
to carry conviction should ordinarily cla- 
rify as to how and under what circumstan- 
ces he came to pick out the particular 
accused person and the details of the part 
which the accused played in the crime m 
question with reasonable particularity. 
The purpose of a prior test identification, 
therefore, is to test and stiengthen the 
trustworthiness of that evidence. It is ac- 
cordingly considered a safe rule of pru- 
dence to generally look for corroboration 
of the sworn testimony of witnesses in 
Court as to the identity of the accused 
who are strangers to them, in the form 
of earlier identification proceeding, Tliere 
may, however, be e.\’cephons to this gene- 
ral rule, when, for example, the Court is 
impressed by a particular witness, on 
whose testimony it can safely rely, with- 
o.ut such or other corroboration. The iden- 
tification parades belong to the investi- 
gation stage. They are generally held 
during the course of investigation with 
the primary object of enabling the wit- 
nesses to identify persons concerned in 
the offence, who were not previously 
known to them. This serves to satisfy 
the investigating officeis of the bona fides 
of the . prosecution witnesses and also to 
fumish evidence to corroborate their testi- 
mony in Court. Identification proceedings 
in their legal effect amount simply to this: 
that certain persons are brought to jail or 
some other jilace and make statements 
either express or implied that certain in- 
dividuals whom they point out are per- 
sons whom they recognise as having been 
concerned in the crime They do not 
constitute substantive evidence. These 
parades aie essentially governed by Sec- 
tion 162, Cr. P. C. - (Para 7) 

Held on fads that the test identifica- 
tion parades in the case could not be con- 
sidered to provide safe and trustworthy 
evidence on which the conviction of ac- 
cused could be sustained (Para 14) 

(B) Constitution of India, Ai-ticle 1S6 — 
Supreme Court will not ordinarily inter- 
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feie with conclusions of fact pioperly ar- 
rived at by High Court on appreciation of 
evidence except where tlieie is legal enor 
or some disregard of tlie forms of legal 
process or violation of principles of natu- 
ral justice resulting in grave or substan- 
tial injustice — Entire case depending 
on identification of accused found on test 
identification" parades — High Couit not 
appreciating evidential y ^value of para- 
des — High Couit proceeding on erio- 
neous legal assumption that it is substan- 
tive evidence and on basis of such evi- 
dence alone conviction can be based — 
Court also ignoiing important evidence in 
regard to manner of identification para- 
des and other connected cii-cimistances — 
Supreme Com-t will discard such legally 
infirm evidence of identification: S. C. 
Case law Ref. Judgment of Allahabad Higli 
Coiu-t, Reversed. (Paras 17, 18) 

Cases Referred: Chionological Paras 
(1970) AIR 1970 SC 1079 (V 57)= 

(1970) 1 see 235, G V., Subbra- 
yanam v. State of Andhra Pradesh 17 
(1970) Criminal Appeal No, 62 of 
1968, D/- 26-3-1970= (1970) 1 
SeWR 698, Raja Ram v. State of 
Haryana 17 

(1965) Criminal Appeal No. 129 of 
1963, DA 10-8-1965 (SG), Brahmin 
Ishwar Lai Munilal v. State of 
Gujarat 16 

(1965) Criminal Appeal No 120 of 
1964 D/- 19-3-1965 = 1966 Mah 
LJ 12, Mahbub Beg v. State of 
Maharashtra 16 

(1964) Cnminal Appeals Nos 81, 

112 and 132 of 1964, DA 23-10- 
1964 (SC), Tej Narain v. State of 
UP , 16 

(1960) AIR 1960 SC 500 (V 47)=- 
(1960) 2 SCR 460, Anant Chinta- 
man Lagu v State of Bombay 16 

The following Judgment of the Court 

was delivered by 

DUA, J.; — These two appeals by spe- 
cial leave arise out of a joint trial of the 
present appellants and Jagdish and Sug- 
riv. All the four accused were convicted 
by the tnah' Court; the present appellants 
were sentenced to death under Section 302 
read with sSection 34, Indian Penal Code 
and Jagdish and Sugriv to life imprison- 
ment under Section 302 read with Sec- 
tion 109, Indian Penal Code They chal- 
lenged their conviction by separate ap- 
peals to the ‘Allahabad High Court By 
means of a common judgment the High 
N Court dismissed the appeal of the pre- 
sent appellants (Grl App No. 2623 of 
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1968) and allowed that oJ their co-accus- 
ed Jagdish and Sugriv (Cil. App No. 
2648 of 1968). The sentence of death 
imposed on tlie piesent appellants under 
Section 302, Indian Penal Code for the 
murdei of Lala Hazarilal was confirmed, 
2. According to the prosecution story 
Jagdish and Sugriv related to each other 
as cousins belonged to village Bidrika 
They used to harass tlie poor inhabitants 
of that village whereas deceased- Hazari- 
lal used to espouse their cause. As a re- 
sult, there was not much love lost be- 
tween Jagdish and Sugriv on die one 
side and Hazaulal on the other. Some 
years ago Jagdisli, along with some others, 
was prosecuted for forging accounts of a 
Co-opeiative Society and was found guilty 
by tlie Assistant Sessions Judge, though 
released on probation under the U. P. 
First Offenders’ Probation Act Bhoodev, 
at whose instance, that prosecution was 
initiated presented a revision petition in 
the High Court against tlie order of the 
Assistant Sessions Judge challenging the 
benefit given to Jagdish under die U. P. 
First Offenders’ Probation Act. The High 
Court allowed the revision on July 26, 
1967 and imposed on Jagdish a substan- 
tive sentence of rigorous imprisonment for 
two years. Bhoodev had the support of 
Hazarilal in the trial Court and the revi- 
sion to the High Court was also prefer- 
red by him at the instance of Hazarilal. 
This further enraged Jagdish and Sugriv 
and Jagdish is stated to have threatened 
Hazarilal with death about ten days 
before his murder. This happened before 
Jagdish was taken into custody pursuant 
to die order of the High Court imposing 
on him the sentence of imprisonment. 
This was alleged to be the immediate 
motive for Hazanlal’s murder. In 1962 
also Jagdish and Sugriv had been prose- 
cuted by Hazarilal under Section 452/326 
and Section 147, Indian Penal Code but 
they \yere acquitted. Ever since then, 
accoiding to the prosecution, Jagdish and 
Sugriv had been harbouring ill feelings 
towards Hazaulal and planning to have 
him murdei ed thiough hired assasins. 
On September 11, 1967, Ghasiuddin (P. 
W 2) is stated to liaise gone to the house 
of Jagdish and saw Jagdish and Sugriv 
in the company of four unknown persons 
and over-heaid Jagdish saying that the 
said four persons had left the job un- 
finished though they had visited the vil- 
lage often and telling them that the 
balance would be paid to them only after 
the job was accomplished The following 
d.ay at about 10 a. m. when it was driz- 
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zling Hazaiilalwas sitting in liis Gheralso 
described as Nohra on a cot and bis bro- 
ther Jndeijit (P. W. 1) alid Kanwar Sen 
(P. W. 3) were squatting on a heap of fod- 
der nearby. They were all sitting in the 
Duari because that was the only place 
which provided protection against rain. 
Suddenly four unknown peisons entered 
the Nohra through the Duari. Two of 
them caught hold of Inderjit and Kanwar 
Sen, one of them sat on the cot of Hazari- 
lal and piessed his legs and the fourth 
who was cairying a red ]hola in his hand, 
took out a pistol from the jhola and fired 
at Hajarilal from point blank range. 
Hazarilal fell down. The fourth man re- 
loaded his pistol and fired another shot 
which hit Hazarilal on the chest killing 
him instantaneously. Inderjit and Kanwar 
Sen raised alarm On hearing their alarm 
and the sound of pistol fire, Ram Singh, 
Imam Khan and Rancher (P. W. 4) came 
to the scene of occurrence and saw the 
four assailants running away from the 
Nohra. According to the prosecution, the 
four unknown assailants murdered Hazari- 
lal at the instigation of Jagdish and Sug- 
riv. First information report was lodged 
by Inderjit at police station Iglas, about 
ten miles away from the place of occur- 
rence at 2 35 p. m. the same day (Septem- 
ber 12, 1967). On his return from the 
police station Inderjit met Ghaziuddin 
(P W. 2) from whom he leaint what he 
(Ghaziuddin) had seen and heard a day 
previous at the house of Jagdish. S. K. 
Yadav, Sub-Inspector with whom the 
F. I R. was lodged reached the scene 
of the occurrence at 6-15 p m. the same 
day. He found one discharged cartridge 
and two wads at the place of the occur- 
rence He recoided the statements of 
some witnesses, including Ghaziuddin on 
the following day Further Investigation 
was conducted by Sub-Inspector Har- 
charan Singh (P. W. 21). Jagdish and 
Sugriv on whom suspicion had fallen were 
not traceable with the result that war- 
rants for their arrest were made ovei to 
Sub-Inspector Yadav Proceedings under 
Sections 87 and 88, Criminal Procedure 
Code were started against them but soon 
thereafter they surrendered themselves in 
Court on September 29, 1967. During 
investigation the Investigating Qfficer 
learnt about the complicity of the present 
appellants and Naubat was arrested on 
October 9, 1967. Budhsen, however, was 
arrested in connection with some other 
case on October 14, 1967 by Sasni police. 
Magistrate Pralap Sjngh (P. W. 20) held 


identification jiarade of Naubat on Octo- 
ber 21, 1967 and of Budhsen on October 
28, 1967. 

3. The trial Court came to the con- 
clusion that Jagdish and Sugriv had abet- 
ted the murder of Hazarilal and appel- 
lants Naubat and Budhsen had commit- 
ted the murder. Naubat and Budhsen 
were, therefore, sentenced to death and 
Jagdish and Sugriv to life imprisonment, 

4. On appeal the High Court re-sum- 
moned Lakhan Singh, Head Constable of 
Tirana Sasni, District Aligarh, who had al- 
ready appeared at the trial as P. W. 14 
and recorded his additional statement. 
Lakhan Singh had taken Budhsen in cus- 
tody at police station Sasni His state- 
ment as P. W, 14 left some doubts in the 
minds of the Judges of the High Court 
to clear which it was considered neces- 
saiy to examine him again in the High 
Court. After considering the entire evi- 
dence the High Court acquitted Jagdish 
and Sugriv but maintained the convic- 
tion and sentence of Budhsen and Naubat, 
appellants. The statement made by 
Ghaziuddin, (P. W. 2) was not believed 
by the High Court and his version was 
described as unnatural and improbable. 
That Court also ignored the evidence of 
Chandrapal (P W, 5), Girendra Pal Singh 
(P W, 7) and Lakhanpal (P W. 8) on the 
ground of their being either irrelevant 
or unreliable. The existence of inimical 
relations between Jagdish and Sugriv on 
one side and Hazarilal on the other was 
not considered to be a sufficiently strong 
circumstance against Jagdish and Sugriv 
so as to hold them guilty of instigating 
Hazanlals murder. As against Naubat 
and Budhsen, appellants in the opinion of 
the High .Court primary evidence consists 
of their identification by some of the wit- 
nesses. The Court took into considerafa'on 
the identification parade for Naubat held 
by Magistrate Pratap Singh on October 
21, 1967 and that for Budhsen on Octo- 
ber 28, 1967. It was principally the evi- 
dence of identification on which reliance 
was placed for holding the present appel- 
lants to be responsible for the murder of 
Hazarilal. The three witnesses on whose 
evidence in regard to the identification 
the High Court relied are Inderj'it, Kan- 
war Sen and Ranchor. The additional 
evidence recoided by the High Court 
consisted of the statement of Lakhan 
Singh. That Court also inspected the ori- 
ginal entries in the general diary of the 
police as well as their carbon copies. 
Lakhan Singh stated in the additional evi- 
dence that he had made entry at si. no. 9 
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of the geneial diary of the oiiguial report 
under Section 307, Indian Penal Code 
and Section 25 Arms Act made by Panna- 
lal against Budhsen (Ex. Ka 10). He de- 
nied that blank space had been left in 
the general diary for enteung the parti- 
culars of the pistol (tamancha) and cart- 
lidges etc In regard to this denial in 
Laldian Singh’s statement the High Court 
obseived tliat the weapon of offence with 
which the offence under Section 307, 
Indian Penal Code was said to have been 
committed by Budhsen was probably a 
later addition though the Court did not 
consider it pioper to record a firm 
finding to that effect. A major part of 
the judgment of the High Comt is con- 
fined to the evidence in regard to tlie 
identification paiade and to the question 
whether the identifying witnesses had an 
opportunity of seeing the appellants 
before their identification Plolding that 
there was no oppoitumty for those wit- 
nesses to see tlie appellants before tlieir 
identifications the Court confirmed their 
conviction and sentence as already ob- 
served. 

5. In this Court Shri Sangi and Shri 
K Bakiev Mohta addiessed us m support 
of the appeals of then respective clients 
Naubat and Budhsen. According to their 
submission the evidence in regard to the 
identification parades is of an extremely 
weak chaiacler and is wholly uninspir- 
ing. According to them it does not bring 
home to the appellants the offence of 
murder beyond reasonable doubt It was 
also urged that according to the piosecu- 
tion evidence four unidentified persons 
having participated in the unfortunate 
muider of Hazarilal theie is no reliable 
evidence showing that any one of the 
present appellants actually fired the fatal 
shot Evidence legaiding any specific 
part played by the appellants they con- 
tended is also not forthcoming on the 
record On tins ground it was emphasis- 
ed that in any event the extieme penalty 
of death is uncalled for. 

6. Since accoiding to the High Court 
the primaiy evidence against the ajipel- 
lants is that of their identification by the 
witnesses the ciucial point seems to us to 
be the admissibility and value of the evi- 
dence regarding the identification of tlie 
appellants We accordingly consider it 
necessary, on the facts and ciicumstan- 
ces of tins case, to examine that evidence 
The High Court, as already obsen'ed by 
us, has ignored the evidence of Chandra- 
pal (P. W. 5) Girendrapal (P. W. 7) and 
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Lekhraj (P. W. 8) as either iirelei'-ant oi 
uniehable. The identification of tlie ap- 
pellants IS thus confined to the testimony 
of Indeijit Smgb (P. W. 1), Kanwar Sen 
(P. W. 3) and Banchor (P. W. 4) Turn- 
ing first to the evidence of Indei'jit it is 
impoitant to bear in mind that he claims 
to be present at the time of the alleged 
occunence along with Kanwar Sen, He 
also lodged the fiist information report at 
2-35 p. m. on the day of the occurrence. 
In the report, this is what P. W. 1 stated 
in regard to the identificabon of the al- 
leged assailants and the respectii'e parts 
played by them in the commission of the 
offence: 

“Today at about 10 O’clock in the day 
I and my brother Hazarilal and his part- 
ner (Sajhi) Kumar Sen son of Chidda 
Jatav of my village were present at the 
Gher, and it was raining a little, that four 
persons came to the Gher and out of 
them, one man sat on the cot near my 
brother and two peisons caught hold of 
me and Kumar Sen and the fourth man 
having taken out the Katta (pistol) from 
inside the Jhola which he was carrying 
m his hand, fired shot at my brother 
Hazaiilal, My brother jumped and fell 
down the cot, and he fiied another shot 
at iny brotlier, who had fallen down 
which hit Hazaiilal at his chest as a re- 
sult whereof he died. Wc both raised 
alarm. On hearing our alaim Imam 
Klran son of Lai Khan, Ranclror Jatav 
and Ram Singh tailor of my village also 
came up and then the accused persons 
having come out and ran away. These 
persons have also seen the four accused 
persons while coming out of the glier 
and running away, Jagdish and Sugnv 
having called, tliese four Badmaslies have 
got committed the murder of my hi other. 
We all can recognise these Badmaslies on 
being confronted.” 

This desciiption of the assailants could 
haidly piovide the investigating authori- 
ties With any firm starting point from 
which they could proceed to take the 
riecessary measures for the discoveiy and 
airest of the alleged offenders as required 
by Section 157, Criminal Piocecliue Code. 
It IS unfortunate that the Sub-Inspector 
S K Yada\', (P. W. 19) did not care to 
get moie information about the descrip- 
tion of the, alleged assailants by question- 
ing the informant. Of course, Jagdish 
and Sugnv were mentioned in the F !• 
R. as the persons who had employed (he 
four assailants for murdering the deceas- 
ed but having been acquitted they do not 
concern us. 
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Nanak Chand v, Chandra Kisbore 
Aggarwal SC 522 (CN 122) 

New Victoria Mills Co. Ltd. v. Presi- 
ding 0£Bcer, Labour Court All 430 (CN 100) 
Nimmakayala Audi Narayanamma v. 

State of Andhra Pradesh 

Andh Pra 443 (CN 102) 
Prabhudas Kalyanfi Adhia v. State 
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SUBJECT INDEX 


<1ALCUTTA HIGH COURT (EXTENSION OF 
lURISDICTION) ACT (41 of 1953) 

See Under High Court Rules and Orders. 

GIVIL PROCEDURE CODE (5 of 1908) 

Preamble — Precedents— Decisions of Madras 

High Court prior to June 1954 are binding on 
.Andhra Pradesh High Court 

Andh Pra 443B (CN 102) 
S. 2 (7) (a) — Provision in Legal Remem- 
brancer’s Manual of West Bengal does not enable 
Government of West Bengal to appoint any Public 
•Prosecutor m respect of Central Territory of 
Andaman and Nicobar Islands Cal 458 (CN 106) 
— -S. 11 — Principles of constructive res judicata 
—Application All 430D (CN 100) 

CONSTITUTION OF INDIA 
Art. 20 (2)— Double jeopardy— Criminal pro- 
secution — Domestic enquiry for misconduct is not 
barred AH 436C (CN 100) 

Art. 51 — International Law — Reception and 

residence of alien is discretionary with State 

. &C 499C (CN 117) 

Art. ] 30 — Proceedings under Prevention of 

Food Adulteration Act— Plea that Food Inspector 
cannot file complaint on behalf of Municipal 
Board — Cannot be raised for first time before 
Supreme Court SC 492G (CN 115) 

(April) 1970 Cn.L.J. Indexes 1. 


CONSTITUTION OF INDIA fconldj 
— Art. 136 — Ground not taken in special leave 
petition — Cannot be allowed to be raised in argu- 
ment SC510B(CN 119) 

Art. 226 — Misconduct — Meaning of — See 

Industrial Employment (Standing Orders) Act 
(1940), Sch., Item 9 All 430B (CN 100) 

Art. 226— Constructive res judicata— Applica- 
bility in writ proceedings All 438D (CN 100) 

Art. 246— Ss. 96, 97 of Kerala Act 32 of I960 

— State legislature’s competence to enact 

Ker 470A (CN 109) 
Art. 246 — Entries in legislative lists — Inter- 
pretation of Ker 470C (CN 109) 

— Art. 258 (1)— Legal Remembrancer appointed 
by Central Government— Powers of 

Cal 458 (CN 106) 

Art. 205 — Levy of fees under Ss. 90, 97 of 

Kerala Act 32 of 1960 is invalid 

Ker 470B (CN 109) 

Arts. 310-311 — Mere fact that case was sent 

to criminal Court cannot bar domestic enquiry 

All 438C (C N 100) 

Sch. 7, List 1, Entry 52— State legislature is 

competent to enact law contained in Ss. 96 and 
97 of Kerala Panchayats Act (32 of I960) 

Ker 470A (C N 109) 
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CONSTITUTION OF INDIA (contd.) 

— Sch. 7, List 2, Entry 6 — State legislature is 
competent to enact law contained in Ss, 96, 
97 ot Kerala Panchayats Act (32 of 1960) 

Ker 470A (C N 109) 

CRIMINAL LAW AMENDMENT (AMENDING) 
ACT (22 of 1906) 

• S. 5 (1) (a)— Accused charged and tried with 

person not amenable to military law — Proceed- 
ings can be continued by Special Judge even if 
charges framed after 30-6.1966 

Assam 448A (C N 103) 
— — S. 5 (1) (a) — Accused appearing in Court be- 
fore 30-6-1966 in obedience to summons— Section 
applies to the case even though some of docu- 
ments referred to in S. 173, Criminal P. C. were 
not given to accused even long after 30-6-1960 

Assam 448B (C N 103) 

CRIMINAL PROCEDURE CODE (5 of 1898) 

— S. 4 (1) (n)— Prosecution forconspiracy to com. 
mit oSence under S. 5 (2), Prevention of Corrup- 
tion Act and also for offence under that section— 
Sanction not obtained in respect of conspiracy — 
Prosecution must fail in respect of both offences 

Assam 448C (C N 103) 
•— S, 4 (1) (h)— Case instituted upon complaint — 
—Documents appended to complaint or relied in 
support thereof — Complainant not bound to fur- 
nish accused with copies of such documents —See 
Criminal P. C. (1898), S. 173 (4) 

Punj 553A (C N 129) 
S, 4 (1) (i) — High Court of Calcutta — Terri- 
torial Jurisdiction — See Criminal P. C. (1898), 
S. 492 Cal 458 (C N 106) 

— — S- 4 (1) (o) — Scope of misconduct is wider 
than criminal offence All 430C (C N 100) 

— -Ss. 32 and 491 — Murder case — Exact cir- 
cumstances which led to murder not clear — 
Lesser sentence of life imprisonment can be given 
Manipur 549D (C N 128) 
— S. 144— Prohibitory orders under Ss. 144 and 
145— Distinction between Pat 484A (C N 113) 
— Ss. 144, 145 and 195 (1) (a) — Prohibitory 
order under S, 144 or 145— Violation of — Magis- 
trate to prefer complaint under S, 188, Penal Code 
— Cognizance by himself not possible 

Pat 484B (C N 113) 
— S. 145 — Prohibitory orders under Ss. 144 and 
145— Distinction between Pat 484A (C N 113) 

S. 145— Violation of prohibitory order under 

S. 144 or 145 Criminal P. C. — Magistrate cannot 
taVe cognizance himself— See Criminal P. G. (5 of 
1898). S. 144 Pat 484B (C N 113) 

S. 145 (4)— Incompetent reference by Magis- 
trate to civil Court— Effect— Doty of civil Court 

Pal 481A (C N 112) 
— S. 145 (4)— Competency of witnesses to speak 
about possession is no ground to rely upon them 
—Magistrate refusing to rely upon such witnesses 
oes not commit any error of law 

Pat 481B (G N 112) 
— Ss. 146 (1) and 145 (4) — Incompetent refe- 
rence by Magistrate to Civil Court— Effect— Duty 
of Civil Court Pat 481A (C N 112) 

S. 161 — Supply of copies of statements and 

reports to accused— Object — See Criminal P. C. 
(1S9S), S. 173 (4) Raj 558C (C N 131) 

S. 162— Appreciation of evidenoe— Contradic- 
tory statements if not explained may be ignored— 
See Evidence Act (1872), S. 3 

Raj 558A (C N 131) 
— S. 162— Supply of copies of statements and 
reports to accused — Object — See Criminal P. C. 
(1898), S. 173 (4) Raj 5.58C (C N 131) 

Ss. 173 (4), 251-A (1), 204 (l.B) and 4 (1) (h) 

—Case instituted upon complaint— Documents ap- 
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pended to complaint or relied in support thereof 
—Complainant not bound to furnish accused with 
copies of such documents PunJ 553A (C N 129> 

Ss. 173 (4), 161, 102, 207.A (3) — Copies of 

statements and reports, to be supplied to accused 
—Object Raj 558C (C N 131) 

S. 195 (1) (a)— Violation of prohibitory order 

under S, 144 or 145 Criminal P. C. — Magistrate 
cannot take cognizance himself 

Pat 484B (C N 113) 

Ss. 196-A (2), 4 (n) and 221 — Prosecution for 

conspriracy to commit offence under S. 5(2). Pre- 
vention of Corruption Act and also for offence 
under that section— Sanction not obtained in res- 
pect of conspiracy — Prosecution must fail in res- 
pect of both offences Assam 448C (C N 103)* 

S. 204 (1 B)— Case instituted upon complaint 

—Complainant not bound to furnish accused with, 
copies of documents filed — See Criminal P. C. 
(1898), S. 173 (4) Punj 553A (C N 129) 

S. 207 A (3) — Supply of copies of statements 

and reports.'to be supplied to accused — Object — 
Sea Criminal P. C. (1898), S. 173 (4) 

Raj 558C (C N 131). 

S. 231— Case remanded to give opportunity to- 

adduce evidence — No new trial 

S C 510A (C N 119> 
— Ss. 237,' 238 — Accused not informed about 
charge of abetment — Conviction for abetment 13 
invalid S G 519 (C N 121) 

S. 238 — Accused not informed about charge 

of abatement — Effect S C 519 (C N 121) 

—Ss. 242, 251-A, 254, 537 and 246— Slight mis- 
take in staling charge e. g., quoting wrong section 
-Mistake cannot vitiate trial All 436A (C N 100). 
— S. 242 — Prosecution under S. 409, 1. P. C,— 
Accused denying receipt of money and his signa- 
ture on receipt — Request to get signature verified 
by handwriting expert — Duty of prosecution— 
Conviction without getting expert's opinion is 
illegal- See Criminal P. C, (1898), S. 244 

Delhi 536A (C N 125k 
S. 242 — Summons case— Substance of accusa- 
tion against accused explained to him — Accused 
denying charge — Failure to examine accused 
under S. 342 — No prejudice shown— Proceedings 
not vitiated Goa 463A (C N 107). 

Ss. 244, 242, 342 — Prosecution of accused for 

offence under S. 409, Penal Code (I860)— Accus- 
ed denying receipt of money and his signature on 
receipt- Request to get signature verified by hand- 
writing expert — Duty of prosecution— Conviction 
without getting expert’s opinion is illegal 

Delhi 53eA (C N 125). 
— S. 245 — Summons case — Order of discharge 
— It can be treated as order of acquittal 

Punj 553B (C N 129) 
— ^ — S 248 — Slight mistake in stating charge — 
Mistake cannot vitiate trial All 430A (C N 100) 
— S, 251.A — Slight mistake in stating charge— 
Mistake cannot vitiate trial All 436A (C’N 100) 

S. 251-A (1)— Trial under S. 251-A (1) begins 

as soon as the accused appears or is brought before 
Court Assam 448B (C N 103) 

S. 251A (1)— Case instituted upon complaint— 

Complainant not bound to furnish accused with 
copies of documents filed — See Criminal P. C, 
(1898), S. 173 (4) Punj 553A (C N l29) 

Ss. 252, 286— Murder case— Deliberately with- 
holding material witnesses e. g., eye witnesses is a 
serious infirmity Raj 558F (C N 131) 

S. 254 — Slight mistake in stating charge — 

Mistake cannot vitiate trial All 430A (C N 100) 
S. 257 — Accused has right to call public ana- 
lyst to be examined and cross-examined — Exis- 
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tence of certificato ot Director of Central Liabora- 
tory does not limit this right S C 515 (C N 120) 

S. 280— Murder case— Deliberately withhold. 

ins material witnesses is a serious infirmity— See 
Criminal P. C. (1898), S. 252 Ra) 558F (C N 131) 

S. 287— Confessional statement — Correctness 

of, affirmed before committing Magistrate—Subse- 
quent retraction in sessions itiial — See Evidence 
Act (1872), S. 24 Manipur 549A (G N 128) 


S. 342 ~ Prosecution under S. 409, 1. P. C. — 

Accused denying receipt of money and his signa- 
ture on receipt — Request to get signature verified 
by handwriting expert — Duty of prosecution— 
Ckmviction without getting expert's opinion is 
illegal— See Criminal P. G. (1898), S. 244 

Delhi 530A (C N 125) 
•— S. 342 — Examination under — Failure of Magis- 
trate to make detailed reference to prosecution 
evidence — Prejudicial to accused 

Delhi 536B (C N 125) 
S. 342— Summons case — Substance of accusa- 


tion against accused explained to him — Accused 
denying charge — Failure to examine accused 
under S. 342— Effect Goa 463A (C N 107) 

S. 342 — Whether applies to summons case — 

(Quaere) Goa 463C (C N 107) 

Ss. 342, 537 — Examination of accused — Object 

— ^Test of fair examination explained 

Raj 558E (C N 131) 

S. 345— Acquittal on compromise — It is not 

on merits — Composition of offence under S. 323 
does not amount to acquittal of accused of offence 
under S. 147 : 1964 (2) Cri L J 111 (Pat), Dissent. 
Case law discussed All 441 (C N 101) 

— S, 307— Benefit of doubt in matter of sentence 
Manipur 549C (C N 128) 
— — S. 307 — Appreciation of evidence— Contra- 
dictory statements if not explained may be ignored 
—See Evidence Act (1872), S 3 

Raj 558A (C N 131) 
— S, 367 — Suspicion however strong cannot 
replace proof Raj 558B (C N 131) 

S. 307— Appreciation of evidence — Recovery 

of blood-stained clothes from accused does not 
prove case against him— It has only corroborative 
value Raj 558D (C N 131) 

S. 403— Double jeopardy — Scope of 

All 43 6C (C N 100) 
—— Ss. 417, 423 — Appeal against acquittal by 
State— Compelling reasons to hold tbat acquittal 
was wrong must be there Raj 558G (C N 131) 
— S. 417 (3) — Complaint for offence under 
Adulteration Act purported to have been filed by 
Municipal Board but signed by its Food Inspector 
— Acquittal — Municipal Board held competent to 
file appeal against acquittal S C 492A (C N 115) 

S. 423— Appeal to Supreme Court — Accused 

found guilty on facts by Courts below con- 
currently — Supreme Court when can interfere 

S C 526A (C N 123) 

S. 423— Appeal against acquittal — Power to 

order retrial Punj 553C (C N 129) 

— S. 423 — Appeal against acquittal by State — 
CJompelhng reasons to hold that acquittal was 
wrong must be there —See Criminal P. C. (1898), 
S. 417 Raj 458G (C N 13l) 

— -Ss. 423 (1) (d), 535| 231 — Charge can be 
altered at appellate stage — Charge altered and 
case remanded for fresh argument — Accused 
given opportunity to adduce evidence — No new 
trial— No prejudice S C SlOA (C N 119) 

— S. 439— Retrial when granted 

Delhi 536C (C N 125) 
•— S. 439— Revision against acquittal at instance 


CRIMINAL P. C. (contd.) 

ot private party — Interference with finding of 
acquittal by Court when justifiable 

Orissa 478A (C N 111) 
— S. 464— Detention under— Nature — It is not 
sentence — See Penal Clode (45 of I860), S. 84 

Cal 529A (C N 124) 
— S. 475— Detention under— Nature — ir is not 
sentence— See Penal Code (45 of I860', S. 84 

Cal 529A (C N 124) 

Ss. 470, 537 — Scope and principles of S. 476 

slated — AIR 1962 All 251, Dissent 

Andh Pta 443A (G N 102) 
— S. 488 — Hindu Adoptions and Maintenance 
Act (1950), S. 4 (b) — Section does not repeal or 
affect in any manner the provisions of S, 488, 
Criminal P. C. -SC 522 A (C N 122) 

S. 488 — Maintenance grant to child— Court 

can consider existing situation 

S C 522C (C N 122) 
— S. 488 (1) — “Child”, meaning of — Does not 
mean a minor son or daughter— Real limitation is 
contained ' in expression “unable to maintain 
itself.” AIR 1967 Mad 77, Overruled 

S C 522B (C N 122) 
S. 491— Murder case — Mitigating circumst- 
ances — Lesser sentence of life imprisonment can 
be given— See Criminal P. C. (1898), S. 32 

Manipur 549D (C N 128) 

S. 492— Legal; Remembrancer if appointed by 

Central Government can represent Territory of 
Andaman and Nicobar Islands/ Cal 458 (C N 106) 

S. 510 (2) — Accused has right to call Public 

Analyst to be examined and cross-examined— Cer- 
tificate of Director of Central Laboratory does not 
limit this right S C 515 (C N 120) 

S. 535 — Charge can be amended at the ap- 
pellate stage S C SlOA (C N 119) 

S. 537 — Scope — Slight mistake in stating 

charge — Mistake cannot vitiate trial 


All •aaoA (o N 100) 

S. 537 — Failure of (3ourt to record finding 

under S. 470, Criminal P. C. that it was expedient 

in interests of justice to enquire into offence 

Defect goes to the root of matter and is not 
curable under S. 537. AIR 1962 All 251, Dissent. 

Andh Pra 443A (C N 102) 

S. 537— Examination of an accused— Object- 

Test of fair examination explained-See Criminal 
P. C. (1898), S. 342 Raj 558E (C N 131 ) 

^Ss. 537 (a), 342 and 242 — Summons case — 

Substance of accusation against accused explained 
to him — Accused denying charge — Failure to 
examine accused under S. 342 — No prejudice 
shown — Seotion 537 (a) can be relied upon, 
assuming S. 342 is attracted Goa 463A (C N 107) 
DRUGS AND COSMETICS ACT (23 of 1940) 

— Ss. 3 (b), 18 (c) and 27 — Drugs — Definition 
of— D. D. T. is a drug — Sale of compound con- 
taining D. D. T, without obtaining licence — 
(Conviction under S, 18 (c) read with S 27 is 
proper Bom 454 (G N 104) 

— S. 18 (c) — Sale of compound containing 
D. p T. without obtaining licence — Conviction 
under S. 18 (c) read with S. 27 is proper 

e 07 c 1 f j ^ 

— -b. 2 r— bate ot compound containing D, D. T 
without obtaining licence — Convictton under 
S. 18 (c) read with S. 27 is proper 

Bom 454 (C N 104) 
ESSENTIAL COMMODITIES ACT (10 of 1955) 
1 — Ss. 7 (1) (a) (ii), 9 — Iron and Steel (Control) 
(Jfder (1950), R. 4— Mere possession of corrugated 
sheets is not offence Guj 541A (C N 126) 

S. 9 — Mere possession of corrugated sheets is 

not offence — See Essential Commodities Act 
(1955), S. 7 (1) (a) (ii) Guj 541A (C N 12% 
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EVIDENCE ACT (1 of 1872) 

S. 3 — Appreciation of evidence — Contra- 
dictory statements if not explained may be ignored 

Kaj 558A (C N ISl) 

S. 3 — Appreciation of evidence — Suspicion, 

however strong cannot replace proof — See Cri- 
minal P. C. (1898), S. 367 Raj 558B (C N 131) 

S. 3 — Appreciation of evidence — Recovery 

of bloodstained clothes from accused does not 
prove case against him — It has only corrobora- 
tive value — See Criminal P- C. (1898), S. 367 

Raj 558D (C N 131) 
S. 24 — Criminal P. C. (1898), S. 287 — Con- 
fessional statement — Correctness of, affirmed be- 
fore committing Magistrate — Subsequent retrac- 
tion in Sessions tnal held will not carry any 
weight Manipur 549A (C N 128) 

— ... s 24 — Confession — Essentials of 

Guf 541B (C N 120) 

S. 24 — Extra-judicial confession — Accused 

narrating incident to her husband — Such con- 
fession held was corroborative piece of evidence 
in the case Manipur 549B (C N 128) 

— S. 32 — Dying declaration — Reliability — To 
pass the test of reliability dying declaration has 
to be subiected to very close scrutiny — Once the 
Court has come to conclusion that it was true, 
there is no question of further corroboration 

Rai 4SeA (C N 114) 

S. 35 — Death entry in chowkidat’s hath 

chitha — Admissibility S C 490 (C N 110) 

Ss. 101 to 104— Failure to take objection as to 

onus — ESect All 433B (C N 99){FB) 

Ss. 101-104 — Burden to orove intention — 

Extent of Raj 48 0C (C N 114) 

S. 105— Onus of establishing plea under S. 84, 

Penal Code is on accused— See Penal Code (45 of 
1860), S. 84 Cal 529A (C N 124) 

S. 114, Illustration (e) — Regularity of Official 

Acts — Presumption All 433B (C N 99) (FB) 

S. 114 — Intention — Presumption 

Raj 480C (CN 114) 

■ S. 114 — Recovery of bloodstained clothes 

from accused — Presumption— See Criminal P. C. 
(1898), S 367 Raj 558D (C N 131) 

S. 114 — Murder case— Prosecution delibera- 
tely withholding material witnesses — Presump- 
tion — See Criminal P. C. (1898), S 252 

Baj 558F (C N 131) 

GENEVA CONVENTIONS ACT (6 of 19B0) 

Preamble — Act does not give special remedy 

but gives indirect protection by providing for 
breaches of Convention S C 499B (C N 1 17) 

Sch. IV, Arts. 0 and 47 — "Occupation” — 

Meaning SC 499A (C N 117) 

Sch IV, Art. 47— Terms ‘annexation, subjuga- 
tion’— Meaning S C 499A (C N 117) 


HIGH COURT RULES AND ORDERS 


-CALCUTTA HIGH COURT (EXTENSION OF 
JURISDICTION) ACT (41 of 1953) 
—Provision in Legal Remembrancer’s Manual 
ol West Bengal does not enable Government of 
West Bengal to appoint any Public Prosecutor in 
respect of Central Territory of Andaman and 
Nicobar Islands Cal 45S (C N 106) 


HINDU ADOPTIONS AND MAINTENANCE 
ACT (78 of 1956) 

• S. 4 (b) — S. 4 (b) does not repeal or affect in 

any manner the provisions of S 488, Cr. P. C. 

S C 522A (C N 122) 


INDUSTRIAL DISPUTES ACT (14 of 1947) 

S. 15 — Powers of Labour Court — It is only 

when Labour Court comes to conclusion that fair 
enquiry was not held, that it can enter info merits 
of case AlI43aE(CN 100) 

INDUSTRIAL EMPLOYMENT (STANDING 
ORDERS) ACT (20 of 1946) 

Sch. Item 9— Slight mistake m stating charge 

— Mistake cannot vitiate trial All 436A (G N 100) 

Sch., Item 9 — Misconduct — Meaning of 

All 430B (C N 100) 

Sch., Item 9 — Criminal case does not bar 

domestic enquiry on ground of misconduct 

All 436C (C N 100) 
IRON AND STEEL (CONTROL) ORDER (1956) 
R. 4 — Requirements of — See Essential Com- 
modities Act (1955), S. 7 (1) (a) (ii) 

Guj 541A (C N 126) 

KERALA PANCHAYATS ACT (32 of 1960) 

See Under Panchayats 

MAXIMS 

Furiosus furore puniter (A mad man is b^t 

punished by his own madness) — See Penal Code 
(45 of 1860), S. 84 Cal 529A (C N 124) 

-—Furiosus nulla voluntus est (A mad man has 
no will)— See Penal Code (45 of 1860), S, 84 

Cal 529A (C N 124) 

MOTOR VEHICLES ACT (4 of 1939) 

S. 48(3) (vi) — Trial tor offence under S.48 

(3) (vi)— It IS summons case Goa 463A (C N 107) 

Ss 48 (3) (vi) and 112 — Offence under S. 4^ 

(3) (vi) — Accused not a previous convict — Sen- 
tence imposing a fine of Rs. 150/- cannot be sus- 
tained Goa 463B (C N 107) 

S. 112— Offence under S. 48 (3/ (v) — Accused 

not a previous convict — Maximum punishment of 
fine IS Rs. 100/-. Goa 4638 (C N 107) 

PANCHAYATS 

-KERALA PANCH4YATS ACT (32 of 1960) 

S. 76— Validity of— Provisions relating to levy 

of fees are invalid Ker 470B (C N 109) 

Ss. 98, 97 — Validity of Ss. 96, 97 of Kerala 

Act — State legislature held competent to enact 
law contained in these sections 

Ker 470A (C N 109) 
— Ss. 96, 97, 76 — Kerala Panchayats (Licensing 
of Dangerous and Offensive Trades and Factories) 
Rules (1963) — Validity of — Provisions relating to 
levy of fees are invalid Ker 470B(C N 109) 

S. 97 — Validity of Ss 96, 97 of Kerala Act 

Ker 470A(CN1('9) 
S. 97— Validity of Ker 470B (C N 109) 

PENAL CODE (45 of 1860) 

S. 84 — Section deals with deficiency of will 

due to weak intellect Cal 529A (C N 124) 

Ss. 100, 302, 304, Part II and 300, Exception 

2— Right of private defence Mad 547 (C N 127) 

■ S. 109 — Bight of private defence — How long 

continues Orissa 478B (C N 111) 

S. 109 — Accused not informed that he is 

charged for abetment— Conviction— Validity 

S C 519 (C N 121) 
— S. 147 — In compromise cases acquittal is re- 
corded simply because parties come to terms 

All 441 (CN 301) 
S. 161 — Conviction under S. 5 (1) (d) of Pre- 
vention of Corruption Act and S. 101, Penal Code, 
propriety SC507 (CN118) 

S, 161 — Accused charged for taking bribe — 

Ills conviction on uncorroborated statement of 
complainant — Circumstantial and documentary 
evidence, however, supported defence version — 
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PENAL CODE (contd.) 

Conviction set aside — Decision of Punjab High 
Court, Reversed S C 526B tC N 123) 

S. 188— Violation of Prohibitory order under 

S. 144 or 145, Criminal P. C. — Magistrate may 
prefer complaint under S. 188, Penal Code — 
Cannot take cognizance himself 

Pat 4848 (CN 113) 
— Ss. 299, 300 and 304, Part 2 — Intention — 
Absence of — Defence of accident under intoxi- 
cation of liquor — Plea not raised specifically — 
Court can still take into consideration circum- 
stances of case Raj 486D (CN 114) 

Ss. 300 and 302— Intention and knowledge — 

Number of injuries found on ntck of victim — 
Inference to be drawn Cal 5298 (CN 124) 

S. 300, Exception 2 — Trial Judge convicting 

accused under S. 304, Pait II giving him benefit 
of S. 300 Exception 2 — Held on facts that accused 
had complete right of private defence and was 
entitled to inflict injury on deceased to avoid fur- 
ther attack— Conviction set aside 

Mad 547 (CN 127) 

S. 300— Intention and knowledge— Difference 

between Raj 4868 (CN 114) 

S. 300 — Burden to prove intention — Extent 

of, stated — (Evidence Act (1872), Ss. lOL-104 and 
114) Raj 486C (CN 114) 

S. 300 —Intention —Absence of —Defence of 

accident under intoxication of liquor — Plea not 
raised specifically — Court can take into consi- 
deration circumstances of case 

Raj 48eD (CN 114) 

Ss. 302, 304— Accused charged under S. 302 

for having shot down deceased with gun — Con- 
viction-Propriety SC 496 (CN 116) 

S. 302— Intention to commit murder— Proof — 

Extent of —See Penal Code (43 of 1860), S. 300 

Cal 5298 (CN 124) 

S. 302— Trial Judge convicting accused under 

S, 304, Part II giving him benefit of S. 300, Ex- 
ception 2— Held on facts that accused had com- 
plete right of private defence was entitled to 
inflict injury on deceased to avoid further attack 
— Conviction set aside Mad 547 (CN 127) 

S. 302 — Murder case — Exact circumstances 

which led to murder not clear — Lesser sentence 
of life imprisonment can be given— See Criminal 
P. C. (1898), S 32 Manipur 549 (CN 128) 

— S. 302 — Murder case — Recovery of blood 
stained clothes from accused does not prove case 
against him — It has only corroborative value— 
See Criminal P. C. (1898), S. 367 

Raj 558D (CN 131) 
— S. 304 — Conviction under 8. 304 instead of 
S. 302-Vahdity SC 496 (CN 116) 

S. 304, Part II — Trial Judge convicting ac- 
cused under S. 304, Part II giving him benefit of 
S. 300 Exception 2 — Held, on facts that accused 
had complete right of private defence and was 
entitled to inflict injury on deceased to avoid 
further attack — Conviction set aside— See Penal 
Code (1800), S. 100 Mad 547 iCN 127) 

S. 304, Part 2 — Intention — Absence of — 

Defence of accident under intoxication of liouor 
—Plea not raised specifically — Court can take into 
consideration circumstances of case 

Raj 4860 (CN 114) 

S. 314 — Accused charged under S. 314 read 

with S. 109— Failure to notify charge of abetment 
to him— Effect SC 519 (CN 121) 

S. 323 — In compromise cases acquittal is 

recorded simply because parties come to terms 

All 441 (CN 101) 
Ss. 339, 390 —Wrongful restraint — Obstruc- 


PENAL CODE (contd ) 

tion to truck from proceeding in direction in 
which it wanted to proceed — No obstruction to 
its occupants from proceeding anywhere — No 
wrongful restraint Coa 405A (CN 108) 

S. 379— Magistrate making a prohibitory order 

in a proceeding under S. 144, Criminal P. C.— 
One party violating the order and harvesting the 
crop — Opposite party complaining to the Magis- 
trate about theft — Held, charge of theft would 
not he Pat 484A (CN 113) 

S. 390 —Wrongful restraint —Obstruction to 

truck from proceeding in direction in which it 
wanted to proceed — No obstruction to its occu- 
pants from proceeding anywhere — No wrongful 
restraint Goa 465A (CN 108) 

Ss. 441, 447 — Entry with intention to annoy 

— Proof — Extent of Orissa 470 (CN 110) 

S. 447 — Entry with'’ intention to annoy — 

Proof — Extent ot Orissa 476 (CN 110) 

PREVENTION OF CORRUPTION ACT (2 of 
1947) 

S. 5 (1) (d) — Conviction for taking bribe — 

Propriety SC 507 (CN 118) 

S. 5 (1) (d) read with S. 5 (2) — Accused 

charged for taking bribe — His conviction on un- 
corborated statement of complainant — Circum- 
stantial and documentary evidence, however, 
supporting defence version — Conviction set aside 
— Decision ot Punjab High Court, Reversed 

SC 526B {CN 123) 
S 5 (2) — Prosecution for conspiracy to com- 
mit offence under S. 5i2), Prevention of Corrup- 
tion Act and also for offence under that section— 
Sanction not obtained in respect of conspiracy— 
Prosecution must fail in respect of both offences 

Assam 448C (CN 103) 

PREVENTION OF FOOD ADULTERATION 
ACT (37 ot 1954) 

S. 2 (v)— Adulteration of substance not being 

food as defined in S. 2(v) not punishable — See 
Prevention of Food Adulteration Act (1954), S. 7 

Mys 557 (C N ISO) 

Ss 7, 2 (v)— Adulteration in long bason which 

is not food within S. 2(v) for human consumption 
— Adulteration is not offence Mys 557 (C N 130) 

S. 10 — Section cannot be so construed as to 

deprive seller of his defence under S. 19 (2) 

Bom 455 (C N 105) 
S. 11 — Section does not cast any positive obli- 
gation on Food Inspector to purchase 450 grams 
of sample alone and not a gram more 

Bom 455 (C N 105) 

S. 13— Report of Public Analyst — Contents of 

—Requisites S C 492B (C N 115) 

S. 13 — Accused has right to call Public 

Analyst to be examined and cross-examined— Cer- 
tificate of Director of Central Labnratory does not 
limit this right of accused S C 515 (C N 120) 
Ss. 16 (l)(b)i 19 (2), 11 and 10 — Accused re- 
fusing to sell to Food Inspector 450 Grams of Ghee 
in loose form and insisting to purchase sealed tin — 
Inspector refusing to purchase sealed tin as offer- 
ed — Dealer, held not guilty under S. 16 (1) (b) 

Bom 455 (C N 105) 

S. 19 (2)— Interpretation of 

Bom 455 (C N 105) 

S. 20 — Complaint for offence under the Act 

purported to have been filed by Municipal Board 
but signed by its Food Inspector— Validity 

S C492A (CN 115) 

S. 20 — Permission under — No question of 

applying one’s mind to the facts of case before in- 
stitution of complaint arises — Authority under 
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PBEVENTION OF FOOD ADULTERATION 
ACT (conid ) 

section can be conferred long before a particular 
offence takes place S C 492D (C N 115) 

PREVENTION OF FOOD ADULTERATION 
RULES (1955) 

K. 22— There is nothing in the rule which 

prevents Food Inspector in a given case from send- 
ing a quantity larger than 450 grams 

Bom 455 (G N 105) 

R. 22A — Rule does not prohibit Food Ins- 

peotor to purchase more than 450 grams of sample 

Bom 455 (C N 105) 


PROBATION OF OFFENDERS ACT (20 of 
1958) 

S. 4 (1) and (2)— Release of accused on proba- 
tion of good conduct — Consideration of report in 
terms ot S. 4 (2) is condition precedent — Word 
"shall” in S. 4 (2) is mandatory 

Goa 465B (C N 108) 

RICE-MILLING INDUSTRY (REGULATION) 
ACT (21 of 1958) 

S. 2— Object of the Act Ker 470A (C N 109) 

S. 5— Object of the Act Ker 470A (C N 109) 

S. 6 — Object of the Act Ker 470A (C N 109) 


U. P. ROADSIDE LAND CONTROL ACT (10 of 
1945) 

S. 3— Area to which declaration under S. 3 (1) 

relates is a controlled area All 433A (C N 99) (FB) 

S 3 — Declaration under sub-s. (1)— Whether 

procedure piescribed under sub-ss. (2) to (6) was 
followed— Proof of All 433B (G N 99) (FB) 

Ss. 13 (1), 3— That area to which declaration 

under S. 3 (1) relates is a controlled area — Vali- 
dity of, on ground of non-compliance with proce- 
dure prescribed by S. 3 (2) to (6) can be challenged 
by accused All 433A (C N 99) (FB) 

WORDS AND PHRASES 

- — "Child” — Meaning of— See Criminal P. C. (5 
of 1898), S. 488 (1) S C 522B (C N 123) 

"Annexation”, meaning — See Geneva Conven- 
tions Act (I960), Sch. IV, Art. 6 

S C 499A (C N 117) 
"Occupation”— Meaning — See Geneva Conven- 
tions Act (1960), Sch. IV, Art. 6 

S C 499A (C N 117) 

“Subjugation” — Meaning — See Geneva Con- 
ventions Act (1960), Sch. IV, Art. 6 

S C 499A (C N 117) 


SUBJECTWISE LIST OF CASES OVERRULED, REVERSED AND 
DISSENTED FROM, ETC., IN 1970 CRI. L. J. APRIL 

DISS.=Diss 0 nted from in; NOT F.=Not followed in; OVER.=Overruled in; Revers.=Reversoa In. 


CRIMINAL PROCEDURE CODE (5 of 1898) 

S. 237— (’67; Cri App No. ?19 of 1965 D/- 

15-3.1967 (Raj) — REVEfiS 1970 Cri LJ 
519(CN 121)tSC). 

S. 238 — (’67) Cri App No. 219 of 1965 D/- 

15-3-1967 (Raj) — REVEES. 1970 Cri L J 
519 (CN 121 (SC) 

S. 345-(’64) 2 Cri L J 111 (Pat)-DISS. 1970 

CriL J44L (CN 101) (All). 

S. 476-AIR 1662 All 251 — DISS. 1670 Cri 

L J 443A (C N 102) (Andh-Pra). 


CRIMINAL P. C (cD7itd ) 

S. 488 (l)-AIR 1967 Mad 77 - OVER. 1970 

Cn L J 522B (C N 122) (SC). 

S. 537-AIR 1962 All 251 — DISS. 1970 Cil 

L J 443A (C N 102) (Andh-Pra). 

PREVENTION OF COBRUPION ACT 
(2 of 1947) 

S. 5 (1) (d) read with S. 5 (2) — Decision of 

Punfab H C (Punj)— BEVERS. 1970 Cri L J 
52eB (C N 123) (SC). 


COURTWISE LIST OF CASES OVERRULED, REVERSED AND 
DISSENTED FROM ETC., IN 1970 CRI. L. J. APRIL 

DISS.=Dissented from in; NOT F,=Not followed in; OVEB.=Overruled in; EEVERS.saReversed li. 


Allahabad 

AIR 1962 All 251 =(1902) 1 Cn LJ 555, Lai 
Behari v. Slate— DISS. 1970 Cri L J 443A 
(C N 102) (Andh Fra). •’ 


Madras 

AIR 1967 Mad /7 = 1907 Cri L J 205, Amritham- 
mal V. Marimuthu — OVER, 1970 Cn L T 
522B (C N 122) (SC). 

Patna 

(’64) 2 Cn L J 111 (Pat), Ramphal Gope v. Stata 


Patna (contd.) 

of Bihar— DISS. 1970 Cri L J 441 (C N 
101) (All). 

Punjab 

(’08) Decision of Punjab H C (Punj) — EEVEBS. 
1970 Cii L J 526B (C N 123) (SC). 

Rajasthan 

(’67) Cn App No. 219 of 1965 D/- 15.3.1967 (Raj) 
—BEVERS. 1970 Cn L J 519 (CN 121) (SC). 
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THE FIRST BOOK PUBLISHED ON THE SUBJECT 

LAW OF 

Municipal Corporations 

By R. D. AGARWAL, Advocate 

i959 Ed. 

An important book for the Bench, the Bar, Municipal Corporations, Municipal Boards^ 
Its officers and ■workers and all those who have to deal with the Local Self-Government. 
Institutions in any manner. 

It is a book of its own kind and is the only book available on the subject and thus 
ibis book fills the long.felt gap. 

The utility and usefulness of this publication are greatly increased on account of the 
fact, that this book deals and discusses case-law of Supreme Court and all High Courts arising, 
out of Municipal Acts of different States and thus the Bench and the Bar get the principles' 
o! la'w lard down on this subject at one place for ■which one is required to refer to various 
States Municipal Acts. Thus this boob has its O’ma charm and importance and is sure to 
prove indispensable. 

The author has divided the book into chapters and each chapter deals with one branch 
of cases arising out of the Municipal Acts of different States. 

The Chapter headings are as under : 

1. Introduetory and Definitions. 

2. Interpretation of Municipal Statutes. 

8. Constitution of, and control oyeri Municipal Corporations. 

4. Municipal Elections. 

5. Municipal Property and Fund. 

6. Municipal Taxation. 

7. Conduct of Business 

8. Municipal Members, Officers and Servants. 

9. Powers of Corporations in respect of Buildings, Public Drains, Streets, Seaveng.- 

ing and "Water-supply. 

10. Powers of Corporation in respect of Markets, Slaugfater.houses and Trade and 

Profession. 

11. Improvement Schemes. 

12. Licences and Fees 

13. Contracts and Liabilities. 

14. Suits, Prosecutions and Penalties Suits. 

15. Bye-laws, Rules and Regulations. 

Thousands of intricate points aie dealt with in the book. A few, for instance, are- 
given below ; 

Abuse of Position, Abolition of post, Acquisition of propertyi Acquittal, Compensation, 
Adulteration, Stray animals, Cost, Yaluation, Appeals, Assessment, Ballot paper, Bribery, 
Breach, Budget, Burden of proof, Cancellation of licences, Cinemas, Damages, Conviction, 
Dismissal, Elections, Educational Establisment, Exemption, Forfeit, Health, Highways, Tenant, 
Injunctions, Jurisdiction, Limitation, Meetings, Taxation, Nazul Land, Negligence, No confidence 
xesolntion, Nuisance, Numbering of buildings, Rights, Duties, Power, Octroi, Prosecution, 
Municipal servants, Terminal Tax, Public analyst. Punishment, Gardena. 

The book contains 700 Royal pages with full cloth binding and gold embossed and 
a plastic cover thereon and thus has an excellent get-up. 

We are sure that you will agree that this Encyclopaedic Book is indispensable and' 
should appear in every library and accordingly we await your orders. 


JUST OUT 

in India 

Bs. 25. 


B!ace your orders with the Publishers : 

LAW BOOK COMPANY 

Bardar Patel Harg, Post Box No. 4, ALLAHABAD-1, 
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T H S 

CRIMINAL PROCEDURE CODE 

BY 

RATANL&L RANCHHODDAS, b.a., lI/.b. 

Advocate ( 0. S. ), Bombay Ezgh Court 

AND 

DHIRAJLAL KESHAYLAL THAKORE, b.a., 

Barrister -aULaw 


11th Edition (1969) 

BY ' 

MANHAR RATANLAL YAKIL, b.a., ll.b., 

Barnster-aULaw, Editor : The Bombay Law Beporier. 


Pages 875. Price •. Rs, 15. 

This is a companion volume to the authors’ Indian Penal Code. The commentary 
is fully revised in the light of some 600 new decisions of the Supreme Court and the various 
High Courts. 

The text of the Code is brought up-to-date and Amendments to the Code made by 
the various States are given below each section of the principal Act. 

SOME OPINIONS ON THIS EDITION. 

The Hon’ble Hr. N. A. Mody, Judge, High Court, Bombay : "It is a book of 
proved merit and nothing more need be said by way of gilding the lily.” 

The Hon’ble Mr. N. L. Abhyankar, Judge, High Court, Bombay ; "The publica. 
tion has become a standard text book both for students and lawyers, and I am glad several 
succeeding editions would add to its reputation of an indispensable place on the shelf of any 
lawyer or Judge alike.” 

The Hon’ble Mr. G. N. Yaidya, Judge, High Court, Bombay ; "I find this handy 
book to be indispensable with its lucid, reliable and up-to-date text, commentary and index. 
Experience has taught me that it is useful to have a good look into it before consulting 
other more detailed commentaries on the Code and the law reports. This edition will no 
doubt enhance the prestige and utility of the book to students, police, lawyers, Judges and 
all others who are concerned with the Code.” 


“KRISHNA MAHAL” 63 MARINE DRIVE, BOP^fBAY 20o 
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YOU CAN M!SS ANY BOOK BUT NOT THfS 

SPEND ONLY Rs. 15-00 EVERY YEAR AND 
GET THE WHOLE OF “THE LAW OF LAND SERIES'* 

On your table for the whole year Bound in one Volume in book form. 

Subscribe to : “,THE LAW OF THE LAND SERIES “ i. e. 

Yearly Sapreme Goar! Digest Series 

One volume is published every year styled as Yearly Supreme Court Digest digesting 
the judgments of the Supreme Court of India. 

Supreme Court has by now covered almost every important point of law. When a 
'Supreme Court judgment is available on a particular pomt of law, the Bench and the Bar, 
both prefer citation of that single judgment instead of numerous eases on that point by different 
High Courts, because Supreme Court judgments are the law of the land, and bindmg on all 
Courts of the country including High Courts. 

Yearly Supreme Court Digest for the years 1966, 1967 and 1968, price Rs. 15 00 each 
are ready. Yearly Supreme Court Digest 1969 will be ready in early 1970 and Yearly 
Supreme Court Digest 1970 will be ready in early 1971 and so on. 

Please let us have your order for the volumes which are ready, if you are already not 
having the same. 

Please instruct us to enrol you as subscriber for the forthcoming Yolumes, 

The mn,m set, 1 e. Singh ; Supreme Court Digest 1950-65 m 3 volumes price Rs. 75.00 
is also available. Please order for it if it is not already in yonr library. 

SALIENT FEATURES 

(1) A self-explanatory catchword in shortest form has been given before every headnote 

by which the subject-matter of the pomt dealt with, becomes clear in a second ; 

(2) After every catchword a self-contained, analytical, precise and to the point headnote 

of each judgment is given. The headnotes as far as possible are given in the 
wording of judgment: therefore, it is as authoritative as the judgment itself. It 
can be convemently referred in the Court, 

(8) Many pomts not directly covered ordinarily or obscured if included compendiously 
are given separately — A unique feature that will commend itself to the busy 
lawyer and save his valuable time ; 
t4) Maximum cross-references to various law reports are given. 

(5) Parties’ names as in judgments are given; 

(6) The Digest covers all the branches of law, i. e. Civil, Criminal, Revenue, Constitu. 

tional, Labour, Election, Commercial, etc 

(7) Earlier cases which are overruled, reversed, distinguished, followed, referred or 

explained are mentioned ; 

(8) Table of cases giving names of parties alphabetically arranged is given at the 

beginning of every volume , 

(9) Cases under all Central and States Acts digested; 

(10) All cases of Supreme Court reported by all the Journals published in India are 

digested in this series and thus these volumes are complete and no case is missed , 

(11) After every five years and ten years Quinquennial and Decennial Supreme Court 

Digests shall be published which will be offered at special rates to the subscribers 

We are sure you agree with us that the above series are of paramount importance for 
yonr Library. 

Place your orders with the Publishers : 

LAV/ BOOK COMPANY 

Ssrdar Patel Marg, P. B. No. 4, A L L A H A B A D - 1. 
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1. Hardless : Handwriting and Thumb-Prints Identification and 

Forensic Science (with Blocks & Illustrations) 

2. Chaturvedi : Natural and Social Justice 

S. Bagga s Hundred Years Calendar (1901-2000) 

4. Bindra : Interpretation of Statutes 

5. Aiyer : Contempt of Court, Parliament and Public Servants 

6. Beotra : Law or Forest (Central & States) 

7. Bhatnagar i Essential Commodities Act (with Central Orders) 

8. Anand : Law of Compromises (2nd Ed. 1905 with Supp.) 

9. Mitter : Law of Defamation and Malicious Prosecution 

10. Aiyer : Law relating to Sessions Tnal, 1960 (with Supp.) 

11. Sethi : Prevention of Food Adulteration Act and Rules 
12 Consul I Law of Foreigners, Passport and Citizenship 

13. Aiyer i Manual of Law Terms and Phrases 

14. Chandak i Law of Notices (with Model Forms) 

15. Woodroffe & Ameer AH : Law of Evidence, 4 Vols. 

16. Venlciah : Law of Prints & Impressions (Finger, Thumb, Palm, 

Foot, etc.) 

17. Sastri & Bagga : Criminal Manual, Major Acts (I.P.C., Cr.P.C. 

and Evidence Act) 

18. Sastri & Bagga t Hindi Criminal Manual, Maj'or Acts (I. P. C., 

Cr. P. C. and Evidence Act) 

19. Iyengar i Copyright Act 

20. Krisbnamurti « Police Diaries, Statements, Reports, Investiga- 

tion and Arrest 

21. Bao : Law of Negligence 

22. Varshnev i Bnbery and Corruption, 1963 (with Supp.) 

23. Yearly Supreme Court Digest 1967 

24. Yearly Supreme Court Digest 1966 

25. Singh « Supreme Court Digest 1950—1965, 3 Vols. 

26. Chaudhuri ! Art of Writing Judgments (Cml & Criminal with 

Model Judgments) 

27. Chaudhuri : Law of Confessions & Evidence of Accomplices 

28. Bamakrishna i Law of Bails, 1963 (with Supp.) 

29. Dwivedi i Fatal Accidents Act (Industrial & Non-Industrial) 

and Legal Representative Suits Act, 1963 (with 
Supplement) 

30. Sethi t Prevention of Corruption Act & Criminal Law Amend- 

ment Act and Accomplices, 1902 (with Supp.) 

81. Chaudhuri i Motor Vehicles Act (with States Amendments and 
Extracts from States Rules and Allied Laws) 

32. Mitter r Law of identification & Discovery 

33. Aiyer i Law of Practice of Arms and E.xplosives 
■ 34 . Aiyer and Aiyer i Cross-Examination 

85. Dutt and Beotra j Defence of India Act and Rules 
36. Beotra i Law of Drugs (Central & States) (dealing with all 
legislations relating to drugs and medicines) 

87- Krishnamurti j Police Powers and Duties 

38. Woodroffe and Ameer All : Criminal Evidence 

89. Beotra : Law of Cinematograph (Central and States) 

40. Basu : Fraud and Mistake in Law 

41. Beotra 1 Lunacy Act (Central & States) 

42. Desai 1 All-India Point-noted Index of Overruled and Reversed 

Cnminal Cases (1811-1965) 

43. Mitter i Police, Courts and Investigation 

44. Iyengar 1 Trade and Merchandise Marks Act (with Rules & 

Allied Laws) 

45. Gupta j Law of Abetment, Criminal Conspiracy & Constructive 

Liability 

46. Gupta I Firearms, Forensic Ballistics and Junsprudence 

47. Aiyer I Law of Pnvate Defence 

48. Beotra i Powers and Duties of Magistrates 

49. Beotra : Indian Oaths Act (with forms) 

50. Singh : Cattle Trespass Act 

51. Desai t Index of Overruled and Reversed Cases, 1811—1901 

52. Achar & Venkanna s Dowry Prohibition Act 

53. Sethi & Joshi : Child Marriage Restraint Act 



1970 

Rs. 

25.00 


1970 

Rs. 

25.00 


1970 

Rs. 

20.00 

5th Ed. 

1970 

Rs. 

35.00 


1970 

Rs. 

30.00 

3rd Ed. 

1970 

Rs. 

25.00 

2nd Ed. 

1969 

Rs. 

25.00 

2nd Ed. 

1909 

Rs. 

13.50 

5th Ed. 

1969 

Rs. 

12.50 

2nd Ed. 

1969 

Rs. 

30.00 

6 th Ed. 


Rs. 

25.00 

2nd Ed. 


Rs. 

20.00 

6th Ed. 


Rs. 

30.00 



Rs. 

15.00 

12th Ed. 

1968-69 

Rs. 

100.00 


1989 

Rs. 

15.00 


1989 

Rs. 

15.00 


1969 

Rs. 

15.00 

2nd Ed. 

1968 

Rs. 

25.00 

2nd Ed. 

1908 

Rs. 

22.50 


1968 

Rs. 

30.00 

2 nd Ed. 

1968 

Rs. 

15.00 


1968 

Rs. 

15.00 


1967 

Rs. 

15.00 


1967 

Rs. 

75.00 

2nd Ed. 

1907 

Rs. 

12.50 

eth Ed. 

1967 

Rs. 

22.50 


1907 

Rs. 

17.50 


1967 

Rs. 

8.00 

3rd Ed. 

1967 

Rs. 

20.00 

6 th Ed. 

1960 

Rs. 

40.00 

3rd Ed. 

1960 

Rs. 

12.50 

6 th Ed. 

1906 

Rs. 

22.50 

4th Ed. 

1900 

Rs; 

45.00 

3rd Ed. 

1960 

Rs. 

20.00 

2nd Ed. 

1900 

Rs. 

27.50 

1965 

Rs. 

17.50 


1965 

Rs. 

30.00 


1905 

Rs. 

13.50 


1965 

Rs. 

20.00 


1965 

Rs. 

8.00 


1985 

Rs. 

7.50 


1965 

Rs. 

12.50 


1965 

Rs. 

22.50 


1965 

Rs- 

15.00 


1964 

Rs. 

15.00 

2nd Ed. 

1964 

Rs. 

22.50 


1964 

Rs. 

13.50 


1904 

Rs. 

6.00 


1963 

Rs. 

7.00 

10th Ed. 

1902 

Rs. 

17.50 


1902 

Rs. 

5.00 

3rd Ed. 

1962 

Rs. 

5.00 


Place your order with : 

LAW BOOK COMPANY 

Sardar Patel Marg, Post Box No. 4 ALLAHABAD- 1. 
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7th (Revised and Enlarged) Edition of 
N. D. BASU’S 

1 , CRSMINAF^ COURT HANDBOOK 

Ed. ! lu two Big volumes SSOO pages Boyal 8vo I I 

Edited by S. K. BOSE, M.A., Supreme Court Advocate. 

The Inwyars’ pot Bed VolnnaeB which had been In oonotant nee In Criminal Coorte thronghont Indio 
tnd ontBlde for tha last thirty years. New edition contains aome 256 Acts. 

All efforts have been made to maintain the popularity of the Criminal Court Handbook in thie. 
new gigantic edition. All the latest amendmenta have bean incorporated under each and every Act. Case-noteE' 
made np-to-date. Tbs Eules framed under respsotive Acts have been given as far as possible. It is not merely 

a collection oi Acts but contains copious annotations and other valuable informations. 

' , 1 

Price Bs. 62/- for set. Volumes Sold Separately. Voi. I— .Bs. 35/- ; Vol. II — Bs. 35/- 

2r*~ EASU’S MOTOR VEHECLES ACT 

Coniaimng the latest amendments, case-laws, State amendments and rules, 

4tSi Enlarged Ed. I 1967 November [ I Rs. 18.00 


3. - BASU’S Fw A W OF EVIDENCE 

Coafair.Jng Case-laws upto 31-3-1959, Numbering 20,000 and select Snghsh and American Cases, 
4 th Enlarged & Hcvlsed Ed. I 2000 pages Boyal 11 Bs. 28/- 

— - EASU'S PENA'L~CODE 

Btli Edition 1 June 1966 I I In more than 800 Pages I Bs, 20/ » 

EASTERN LAW HOUSE PRIVATE LTD. 

54, Ganesh Chunder Avenue, Post Box No. 7810, CALCUTTA 


A NEWS TO LAWYERS 

Obtain guide notes on “ MEDICO-LEQAL SIGNIFICANCE 
OF BRUISE''’ free of cost and put forward a strong 
defence in Criminal cases. 


Write to : — 

Prof. J. P. SAXENA, Medico-legal B.cpert 

8, ASHARFABAD 

P. 0. ; — CHOUK, 


LUCRNOW-5 (U. P.) 
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Manager’s f^otice 

1. (a) Owing to the heavy cost of paper and 3. Despatch of monthly parts under Regd. Post 
printing now-a-days, we are printing only as ensures safe delivery. 

many copies as are actually required and are not 4. Journal subscriptions are always payable in 
‘keeping a large stock of loose parts on hand. advance. 

(b) Moreover, when we send a duplicate part 5. Subscriptions are payable at Nagpur. Pay- 

•40 a subscriber, whole year's set is made useless, ment by cheque should include Bank charges 

Hence we are obliged to fix the price of duplicate @ 50 P. per hundred. 

parts at Rs. 15/- per part for A I. R. and at 6. When payments to A. I. R. are effected by 

®s. 51- per part for Cr. L. J. and Rs. 4/- for cheque or drafts, it is requested that the same be 

L. I. C. made payable to “The All India Reporter Ltd.” 

All prices and charges mentioned in this and not to “Manager, Secretary, Superintendent 
notice are inland pnces and charges or Director” thereof. 

2. Complaints as to non-receipt of A. I. R., 7. Publications are not sold through any agency. 

Cr. L. J. or L. I. C. monthly parts sent under No bookseller can book orders for A. I. R. You 
V.P.P. or Regd. Post will not be considered unless are requested to advise this office the name of any 
the complaint regarding A. I. R. reaches the office person (other than the duly authorised person) 
■before 25th of the particular month and that of who attempts to supply or book orders for A. I. R. 
dr. L. J. before 8th of next month and that of Authority card has been issued by this office to 
SL. I. C. before 14th of next month. No duplicate every representative of this institution. The names 
copy of the part will be supplied free of cost on of Representatives appear in A. I. R. Parts occa- 
complaints received thereafter. sionally. 

Sales Manager : All India Reporter Ltd.i NAGPUR 1, 


OUR REPRESENTATIVES 


1. Below we give list of Representatives of the All India Reporter Ltd., who are working 
in the field. 

2. If any Representative ceases to represent us, the information will be published in 
these columns. 

8. Addresses of Representatives, who are stationary, are given. 

Sales Manager, A. I. R. Ltd. 

a. M. S. Ahuja, M. 8 / 9, Road No. 11, Rajen. 14. Seth J. K., 3, Ghosh Market, 28, Mahatma 
dranagar, PATNA-16, (Bihar). Gandhi Marg, ALLAHABAD-1 (U. P.) 

Phone No. 50239. Phone No. 3907. 

2. Das S, C. 15. K. K. Seth, 2nd Floor, Guru Nanak Niwas 

3. V. R. Erande, 65, Xth Mam Road, 13th Ambawadi, AHMEDABAD-6 (Gujarat). 

Cross, Malleswaram, BANGAL0RB.8. 16, Seth O, K., S-148, Greater Kailash 

4. Hasin Ahmad, H No. 17.9. 116/2, New-DELHI.48, Phone No. 78052. 
Eurmaguda, HYDERABAD-86 (A. P.)i 17. Shaligram N, G. 

"Pl^rvwo XTi-k f^OQOn _ ^ <»>« •• TV ,, 

18. Shaligram R, G., P.249, Purnadas Road, 
OALGUTTA-29 (W. B.) Phone No. 
46.5975. 

19. Sharma P, N., 9-A, New Market, Begum 
Pul, MEERUT (U. P.) 

20. Sushil S. K. 

21. Tahiliani L, C., C/o. All India Reporter 
Ltd., Medowa House, Nagindas Master 
Road, BOMBAY-1 (B. B.) Phone Nos. 
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22. Verma H. R., 15/50, Char Su. Darvaza 
Ghattia Azam Khan, AGRA-8 (U. P.) 

23. Vithalrao K. A. 38, Sarojini Street, 
Ramnagar, COIMBATORE.9 (Tamilnadu) 
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6. Khanna S. C., 10/2, Vidyarthi Market, 
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11. Mani R. S. 
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Vol. I already despatched 


Vol. II under despatch 


An Important Announcement 

A NEW COMMENTAESY EY THE A» I, S. 



By D. V. CHiTALEY 

AND 

S. APPU nAO 

We are glad to announce that A. I. R. is taking out a much 
needed Commentary on the Indian Penal Code (1860), a maior Act of 
the Indian Legislature on which a Commentary on the well-known lines 
of the A. I. R. Commentaries has been long overdue and eagerly awaited 
by the Bench and the Bar. 


SPECIAL PBATURBS; 


1 . Exhaustive and up-to-date case- 

law. 

2. Clear, analytical and critical 

exposition of the subject. 

3. Systematised treatment with 

synopsis, appropriate headings, 
cross-references etc. 


4. Useful notes on matters of prac- 

tice and procedure under the 
respective Sections. 

5. Exhaustive Topical Index. 

6. Useful Appendices. 

T. Excellent printing and get-upJ 


Price SO/" (Inland Price) per volume, post free 

or 

ns, (Inland Price) for the entire set, freight free. 

A cash discount of 5% allowed on fuU payment of the 
price for the whole set in advance. 

For further particulars, please contact our traveUing Reprasentatirea 

or 

Write directly to — 

The Sales Manager, ALL INBM ESEPOSiTES LTDc, 
Post Bos : No. 56, Congressnagar, H AQPUR-1. 
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Entire set ready for immediate despatch. 



An A. I. R. PubHcatloinj eagerly awaited by 
the Legal Profossmn 

We have pleasure in announcing a new and revised 
4tli — 1968 Edition of an important standard Legal Text Book— 
Our monumental Commentaries on the 



By 

OHITALEY RAO 

(In 3 Volumes) 


incoEposrating up-to-date legislative and judicial developmente- 
in this very important field of law 

Concessional Inland Price Rs. SO/» per volume, Post free. 

or 

Rs« 90/- Carriage free, for the entire set. 

A cash discount of Rs. S/- would be allowed on full advance 
payment for the entire set. 

To avoid disappointment please BOOK Your orders with 
A. I. B. Representatives or write directly to : 

Sales Manager, 

ALL INDIA REPORTER, LTD., 

P. 0. Box No. 56, Congressnagar, 

NAGPUR ( Maharashtra > 
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A. I. Rc P U S L I C A T I O N S 

By 

CHITALEY <S= RAO 

BOOKS Uiider Print 

<1) FIFTEEN YEARS’ DIGEST (1951 to 1965) (Includes also cases 
of 1950) (Civil, Criminal & Eevenue) (ia 14 Volumes.) 
Vols. I to already despatched. Vol. XIV under despatch. 

<2) INDIAN PENAL CODE (XLV of 1860) (1st Edn. in 4 Vols.) 
Vols. I and II already despatched. 

<3) A. L R. MANUAL 3rd Edn. 22 Volumes 

Fols. 1 to 4 already despatched. Vol. 5 in Press. 

Beady for Despatch 

1. LIMIT A.TION ACT — (4tli 1965 Edn.) (2 Vols.) 

2. CRIMilNAL PROCEDURE CODE — (6th — 1966 Edn.) 

(3 Vols.) 

.3. TRANSFER OF PROPERTY ACT — (4th 1968 Edn.) 

(in 3 Vols.) 

JO URNALS ; 

Mth imm REgRSTBK 
GHIEIEMi &AW ’JODENaEi 
LABOnS & iKBUSTRI&l!:i CASES 

A. i. R. Back sets (only available sets) 

Cr. L. J. Back sets (only available sets) 

L. I. C. Back year set, 

■Quotations on request. Supply will he made subject to previous engagements. 

Money payable at Nagpur, 

Sales Mmager, 

All India Reporter Ltd., 

( Post Bos No. 56 ) NAGPUR 1. 

EOT AVAILABLE FROM’ ANY BOOKSELLER 


1970 0ri. L. J. Khurkhur v. State (FB) (Broome J.) 
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^ross examination, he states that he did 
not see the accused writing the portions 
which he says are in his hand writing. 
He has not seen him write documents or 
letters but he states significantly that he 
'knew his handwriting This evidence of 
P. W 3 has been accepted by both the 
courts below I see no ground to dis- 
believe his evidence also. On the evi- 
'dence of P. Ws. 1, 2, 3 and 4 alone, the 
convictions can safely stand. But the 
learned Judge sought to use the corrobo- 
rative evidence of the finger print expert, 
P. W. 13, Assuming I ignore the evidence 
of P W. 13. I am still of the view that 
the convictions are unimpeachable on the 
evidence of P. Ws. 1 to 4 alone In view 
of this finding, I need not elaboratelv 
■deal with the validity of the acceptaiice 
of the evidence of the finger print 
expert. The learned Judge has given 
very sound reasons for accepting 
it The only criticism made 
by Mr Vanamamalai was that in view 
of the principle laid down in the decision 
of Horwill, J , in Crown Prosecutor v 
'Gopal, AIR 1941 Mad 551, the expert had 
no opportunity of explaining to the Magis- 
'trate regarding the ten points of identity 
ond therefore, there is no satisfactory proof 
that the writings in Exs. P, 7, P. 8, P. 16 
and P 17 are those of the accused. In 
my view the facts governing the case de- 
cided by Horwill J. constituted only one 
single piece of evidence bereft of other 
evidence for basing a conviction There- 
fore, the learned Judge thought fit to ex- 
press that the opinion of the expert based 
on eleven points of identity must ha’^e 
been explained to the magistrate. I think 
that, this decision is of no material assisi- 
ance to the counsel for the petitioner in 
view of my acceptance of the evidence 
'Of P. Ws. 1 to 4, 

4, The counsel fervently urged before 
me that the sentence of imprisonment 
awarded against the petitioner may be 
reduced to the period already undergon--* 
for the reasons (1) that he is a first of- 
fender, (2) that he is likey to be weeded 
out of the Co-operative institution and 
(3) that he is a pretty old man of 62 or 
63 years nearly I take these factors inio 
consideration and I am inclined to hold 
that the ends of justice will be met by re- 
ducing the sentence of imprisonment to 
the period already undergone by him The 
sentence of fine is however enhanced to 
Rs 1000 in the place of Rs 750 Time for 
payment is two months With this modi- 
fication regarding the sentence, the revv- 
-sion petition is (dismissed 

Revision dismissed 


1970 Cri.h.T. 2a 


1970 CRI. L, J. 433 (ITol. 76, C. N, 99) = 
AIR 1970 ALLAHABAD 198 (V 57 C 29) 
FULL BENCH 

W. BROOME, B. D. GUPTA AND 
G C. MATHUR, JJ. 

Khurkhur, Applicant v. State through 
the Asst. Engineer, P. W. D.. Opposite 
Party. 

Criminal Revn. No. 1492 of 1966, D/- 
14-2-1969 against order of Addl, Dist, 
Magistrate (J.) Varanasi, D/- 25-7-1966. 

(A) U. P. Roadside Land Control Act 
(10 of 1945), Ss. 13 (1), 3 — That area to 
which declaration under S. 3 (1) relates is 
a controlled area — Validity of, on ground 
of non-compliance with procedure presc- 
ribed by S. 3 (2) to (6) can be challenged 
by accused. 

_ It is open to an accused person to ques- 
tion the_ validity of the declaration under 
sub-section (1) of S 3 on the ground that 
the procedure prescribed by sub-sections 
(2) to (6) has not been followed, even 
though sub-.section (7) makes the declara- 
tion conclusive evidence of the fact that 
the area to which it relates is a controlled 
area. (Para 6) 

The presumption under Section 3 (7) 
can only arise when the "declaration made 
under sub-section (1)’’ referred to therein 
is a valid declaration made in accordance 
with law. A declaration made without 
following the procedure laid down in sub- 
sections (2) to (6) will not be a legally or 
duly made declaration; and only a dec- 
laration duly made will attract the ap- 
plication of sub-section (7). Since Sec- 
tion 3 (7) does not state that the publica- 
tion of the declaration under sub-s. fl) 
shall be conclusive evidence of the fact 
that the declaration has been made in ac- 
cordance with the provisions of the Act, 
It cannot be held to shut out enquiry into 
the question whether the provisions of 
sub-sections (2) to (6) were complied with 

the declaration. AIR 
1966 SC 693, Dist (Paras 3, 4) 

Control Act 

(10 of 1945), S, 3 — Declaration under sub- 
section (1) Whether procedure prescrib- 
ed under sub-sections (2) to (C) was fol- 
lowed — Proof of. 

Where the declaration under sub-sec- 
tion (1) of S 3 has been made and the 
accused person does not raise the question 
that the procedure prescribed by sub-sec- 
tions (2) to (6) was not followed before 
making the declaration, it is not necessary 
for the prosecution to establish that the 
provisions of these sub-sections have been 
complied with (Para 7) 

Gazette notification embodying 
me declaration is produced before the 
Court, the presumption can legitimately 
be drawn that all the procedure required ■ 
by law to be followed w ith regard to the 

GM/HM/C980/69/yPB/B ~ ' 
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said notification has in fact been followed, 
vide illustration (e) to Section 114 of the 
Evidence Act It is only in two classes 
of cases that the prosecution is called upon 
to produce evidence to prove that sub- 
sections (2) to (6) have been complied 
with (1) cases in which the accused 
challenges the validity of the declaration 
specifying the alleged non-compliance, 
and (2) cases in which for some special 
reason the Court refuses to draw the pie- 
sumption permitted by Section 114 of the 
Evidence Act (Para 6) 

Cases Eeferred; Chronological Paras 
(1966) AIR 1966 SC 693 (V 53) = 

1966-1 SCR 950, Municipal Board 

Hapur V Raghavendra Kripal 4 

Sankatha Rai, for Applicant; Sushil 
Kumar, D G, A , for Opposite Party. 

BROOME J. ; Khurkhur, the petitioner 
Sn this criminal revision, has been convict- 
ed by the S D M of Varanasi under Sec- 
tion 13 (1) of the U P Roadside Land Con- 
trol Act, 1945, and has been sentenced to 
pay a fine of Rs 200, with a further re- 
cuiring fine of Rs 20 per day in case of 
continuing contravention He filed a revi- 
sion in the Court of the A. D M (J) 
[Varanasi, and there for the first time 
raised the plea that the Gazette notifica- 
tion dated 29-12-1951, relied upon by the 
prosecution for the purpose of showing 
that the area in question was a "controlled 
area”, had not been made in accordance 
with law, because the State Government 
had not published a preliminary declara- 
tion in two vernacular newspapers, as re- 
quired by sub-section (2) of S. 3 of the 
Act The learned A. D. M (J) repelled 
this argument on the ground that under 
sub-section (7) of S, 3 the notification was 
conclusive evidence that the area was a 
"controlled area” and that the prosecution 
was under no obligation to produce evi- 
dence to show that the procedure preset ib- 
ed in sub-section (2) had been complied 
with before the notification was issued 
Thereafter the present revision was filed 
in this Court and caine up for hearing 
before S D Singh J , who being of opinion 
that it was desirable to obtain an autho- 
ritative interpretation of the scope of sub- 
section (7) of S 3 of the Act, referred the 
following two questions to a larger Bench 
for decision — 

"(1) Whether it is open to an accused 
person to question the validity of a dec- 
laration made under sub-section (1) of 
Section 3 of the TJ P Roadside Land Con- 
trol Act, 1945 on the ground that pro- 
cedure prescribed under sub-sections (2) 
to (6) of Section 3 of the Act was not gone 
through at all or in some mateiial res- 
pect. even though the aforesaid declara- 
tion is made conclusive evidence under 
sub-section (7) of the same section of the 
fact that the area to which it relates is a 
controlled area. 


(2) In case this question is answered in 
the affirmative, will it be for the prosecu- 
tion to establish in every case that the 
procedure prescribed under sub-sections 
(2) to (6) of S 3 of the Act was gone 
through before a declaration was made 
under sub-section (1) of S 3 of the Act 
or the necessary onus to establish the want 
of compliance will lie on the accused ” 
The questions propounded by S D. Singh, 
J came up before a Division Bench of this 
Court, but that Bench, having discussed 
various rulings bearing on question of 
whether the provisions of 'sub-section (2) 
of S 3 regarding publication in two 
vernacular newspapers were directory or 
mandatory, felt that consideiation by a 
still larger Bench was required and that 
IS how this revision has come before us. 

2. As a matter of fact this whole con- 
troversy IS totally unnecessary and point- 
less On the face of it, it seemed to us 
highly unlikely that the State Government 
would have deliberately omitted to follow 
the procedure laid down m a section of the 
Act itself and accordingly we mqinred' 
from the learned Government Advocate 
what the factual position was, and the af- 
fidavit that was filed on 17-12-1968 in res- 
ponse to this query shows that in actual 
fact sub-section (2) of Section 3 of the 
Act has been fully complied with, inas- 
much as the required notification was 
duly published in two vernacular news- 
papers, the 'Aai’ and the 'Qaumi Awaz’. 
on 24-2-1950 and 23-2-1950 respectively 
Copies of the newspapers in question, 
showing the publication of the notifica- 
tion. are appended to the affidavit 

3. However, as the questions have been 
referred to us for decision, we proceed to 
give our answers theieto The first ques- 
tion relates to the scope of sub-sections- 
(1) and (7) of S 3 of the U P. Roadside 
Land Control Act, which run as follows* — 

3 Declaration of Controlled Area — (1) 
The State Government may, by notifica- 
tion in the official Gazette, declare any 
land within a distance of four hundred and 
forty yards from the centre line of any 
road to be a controlled area for the pur- 
poses of this Act 

(Provided that in the case of a national 
highway, the highway itself shall not be 
deemed to be a controlled area) 


(7) A declaration made under sub-sec- 
tion (1) shall, unless and until it is with- 
drawn. be conclusive evidence of the fact 
that the area to which it relates is a con- 
trolled area 

At fiist sight it might seem that sub- 
section (7) was meant to endow the 
Gazette notification under sub-section G) 
with special sanctity, preventing it from 
being challenged on any ground whatso- 
ever We are satisfied, however, that the 
presumption under sub-section (7) can 
only arise when the "declaration made 
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under sub-section (1)” referred to therein 
is a valid declaration made in accordance 
wth law. Sub-section (2) of S. 3 provides; 

"3 ( 2 ) Not less than three months 

before making a declaration under Sec- 
tion (1) the State Government shall cause 
to be published in, the official Gazette and 
in at least two newspapers printed in a 
language other than English a notification 
stating that they propose to make such a 
declaration and specifying therein the 
boundaries of the land in respect of which 
the declaration is proposed to be made 
and copies of every such notification or 
of the substance thereof shall be published 
by the Collector in such manner as he 
thinl^s fit at his office and at such other 
places as he considers necessary within the 
said boundaries.” 

Sub-section (31 provides for the filing of 
obiections by a person interested. Sub- 
sections (41 to (61 provide for the disposal 
of obiections ‘ The Act empowers the 
State Government to make the declaration 
under sub-section (11 of S. 3 only 
complying with the procedure prescribed 
by sub-sections (21 to (61 A declaration 
made without following the procedure laid, 
down in these sub-sections will not be a 
legally or duly made declaration, and only 
a declaration duly made will attract the 
application of sub-section (71 

4. Sub-section (71 does not make the 
declaration under sub-section (11 conclu- 
sive evidence of the fact that it has been 
made in accordance with the provisions of 
sub-sections (21 to (61, nor does it shut 
out enquiry by the Courts into the legality 
of the declaration In this respect the 
language of sub-section (71 may be con- 
trasted with the language used in sub- 
section (31 of S. 135 of the U. P. Munici- 
palities Act, which says' — 

135 (31 — A notification of the imposi- 
tion of a tax under sub-section (21 shall be 
conclusive proof that the tax has been 
imposed in accordance with the provi- 
sions of this Act ” 

Section 135 (31 purports to shut out a 
challenge to the legality of the imposition 
on the ground that it has not been made 
in accordance with the provisions of the 
Act. Even in respect of this provision the 
Supreme Court has held in Municipal 
Board, Hapur v Raghuvendra Kripal, AIR 
1966 SC 693 that the rule of conclusive 
evidence in this section does not shut out 
all enquiries by Courts into the validity 
of the notification under Section 135 (2), 
though defects in respect of directory pro- 
visions may have its protection However, 
since the language of the two provisions 
is different, the decisions in respect of 
Section 135 (3) of the U P Municipalities 
Act are not particularly helpful in inter- 
preting Section 3 (7) of the U P. Roadside 
Land Control Act Provisions analogous 
to those of Section 3 (7) are to be found in 
Section 6 (3) of H'.e Land Acquisition Act, 


(FB) (Broome J ) 

which provides, in respect of a declara- 
tion under Section 6 (1), that 

"the said declaration shall be conclusive 
evidence that the land is needed for a 
public purpose or for a company, as the 

case may be ” 

It has never been contended, nor has it 
been held by any Court that S. 6 (3) bars 
the declaration under Section 6 (1) from 
being challenged on the ground that it 
was made without following the procedure 
laid down in the Land Acquisition Act for 
making it The rule of conclusive evidence 
in such cases applies only if the declara- 
tion has been legally and duly made. 
Since Section 3 (7) of the U. P. Roadside 
Land Control Act docs not state that the 
publication of the declaration under sub- 
section (1) shall be conclusive evidence of 
the fact that the declaration has been made 
in accordance with the provisions of the 
Act. it cannot be held to shut out enquiry 
into the question whether the provisions 
of sub-sections (2) to (6) were complied 
with or not before making the declaration 

5. This conclusion will clearly be a 
sufficient answer to the first question re- 
ferred to us for decision and we see no 
nece.=sity to embark on a discussion of 
whether any of the provisions of sub-sec- 
tions (2) to (6) of Section 3 of the Act 
are mandatory or directory since in 
our opinion that would be outside the 
scope of the question in the form in 
which it has been framed. 

6. Having answered the first question 
in the affirmative, we have now to deal 
with the second Learned Counsel for the 
petitioner has attempted to argue that in 
each and every case, whether or not the 
accused challenges the validity of the dec- 
laration made under sub-section (1), the 
prosecution is bound to place all the neces- 
sary material before the Court to show 
that the procedural requirements of sub- 
sections (2) to (6) have been complied with 
and that the declaration has been validly 
made in accordance with law But we 
are unable to accept this sweeping pro- 
position Once a Gazette notification em- 
bodying the declaration is produced before 
the Court, the presumption can legiti- 
mately be drawn that all the procedure re- 
quired by law to be followed with regard 
to the said notification has in fact been 
followed — vide illustration (e) to S 114 of 
the Evidence Act. It is only in two classes 
of cases that the prosecution is called upon 
to produce evidence to prove that sub- 
sections (2) to (6) have been complied 
vnth (1) cases in which the accused chal- 
lenges _ the validity of the declaration, 
specifying the alleged non-compliance, 
and (2) cases in which for some special 
reason the Coui’t refuses to draw the 
presumption permitted by Section 114 of 
the Evidence Act 

7. Our answers to the questions pro- 
pounded by the learned Single Judge 
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therefore, are: — 

1. It is open to an accused person to 
question the validity of the decima- 
tion under sub-section (1) to S. d 
of the U. P. Roadside Land Control 
Act on the ground that the pro- 
cedure prescribed by sub-ss. (2) to 
(6) has not been followed, ev^ 
though sub-section (7) makes the 
declaration conclusive etddence oi 
the fact that the area to which it 
relates is a controlled area 
2 l^Tiere the declaration under sub- 
section (1) of S 3 has been made 
and the accused person does not 
raise the question that the procedure 
prescribed by sub-sections (2) to (6) 
was not followed before making the 
declaration, it is not necessary- for 
the prosecution to establish that the 
provisions of these sub-sections have 
been complied with 

Reference answered 
accordingly. 


1S70 GRI. L. J. 435 (YoL 76, C. N. 100) = 
AIR 1970 ALLAHABAD 210 37 C 32) 

M. H. BEG. J. 

I7ew Victoria Mills Co Ltd.. Petitioner 
V. Presiding Ofucer, _ Labour Court and 
others. Opposite Parties. 

CutI IMisc. Writ No. 1492 of 1966, D/- 
12-7-1968. 

(A) Criminal P- C. (1898), Ss. 242, 
251-.-\, 254, 537 and 246 — Scope — Slight 
mistake in stating charge e.g. quotog 
wrong" section — Slistabe cannot vitim® 
trial — Industrial Employment (Standing 
Orders) Act (1946), Sch., Item 9. 

In criminal trials to which the warrant 
case procedure is applicable under the 
Code of Criminal Procedure, a slight mis- 
take or defect in a charge could not pos- 
siblv vitiate the trial The principle con- 
tained in Section 537 of Crirmnal P. C 
would cure such a defect even in the pro- 
ceedings of a regular criminal Court- In 
the trial of summons cases by Magistrates 
all that is required is that facts which 
constitute an offence should be put to tl^ 
accused and either admitted or proved. 
Even if the allegation put to an accusea 
at a summons case trial is that the facts 
put to the accused constitute an offence 
under a section which does not apply, the 
oSender can stUl be punished under the 
prolusion properly applicable on facts 
proved as proidded by Section 246. 

If the particular facts alleged against 
an employee constituted misconduct, the 
mere insertion of a wrong provision while 
stating the promsion of the Standing Order 
applicable could not possibly idtiate the 
charge or the trial itself; (1960) 2 Lab LJ 
56 (50 Ref 
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VTiere a vTong proiision was introduced 
by merely inserting an additional letter 
indicating the particular head of the 
Standing Order sought to be applied, the 
error could not be said to be basin 

(Paras 6. 8, 9) 

(B) Industrial Employment (Standing- 
Orders) Act (1946), Sch., Item 9 — Mis- 
conduct — Cleaning of — It is enough if 
alleged misconduct affects competence of 
employee for particular kind of -work 
given to him — hlisconduct by theft of 
property — Mere absence of euidence as 
to o-wnership of property could not make 
decision of domestic tribunal perverse. 

The offence of theft, wherever theft is 
committed by an emplo 5 'ee. shows that 
the employee is dishonest and his reli- 
ability as a worker mav be affected for 
that reason. Such a defect in a sweeper 
who necessarily has access to residential 
premises of the employer and op- 
portunities of committing theft is parti- 
cularly dangerous Therefore, a workman 
employed as a sweeper who has either 
been proved to have committed a iheft 
or to have so acted as to facilitate or aid 
theft may veiv well be guiltj' of such 
misconduct as to ment dismissal. All that 
has to be shown is that the alleged mis- 
conduct affects the competence ox the 
employee for the particular kind of work 
he does The misconduct for which an 
emplovee can be dismissed need not neces- 
sarily have been committed in the course 
of his emplo-sunent. It is enough if it is 
of such a nature as to affect his suitability 
for a particular emplo\Tnent. It is then 
reasonably connected with the question 
whether the workman can be retained in 
that emplovment. AIR 1965 SC 155 & 
AIR 1960 SC 806. Rel. on. 

Held, that the absence of anv evidence 
about the ownership of the property* alleg- 
ed to have been stolen could not make the 
decision of the domestic tribunal peri'erse. 

(Paras 11, 9) 

(C) Constitution of India, Arts. 20 (2) 
and 310-311 — Double jeopardy — Scope 
of 'Misconduct’ is wider than that of cri- 
minal offence e.g. theft — Mere fact that 
case was sent to criminal Court could not 
bar domestic enquirj-. 

The charge in disciplinary' proceedings is 
not identical -n-ith that at the criminal 
trial. The scope of 'misconduct’ is wider 
than that of a criminal offence such as 
theft. Disciphnary proceedings cannot be 
equated with a criminal trial It is 
doubHul whether the principle of proprie- 
ty vii^, that the disciplinan.' authority 
should not enquire into a charge of which 
the employee is alreadv acquitted by a cri- 
minal Court, laid down for disciplinary 
proceedings against ciiil sen'ants, would 
be applicable vith equal force to pro- 
ceedings before^ a domestic tribunal by an 
employer against an employee V.Tiere 
the dismissal on the charge of misconduct 
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took place before the ^vorkmen were given 
the benefit of doubt and acquitted at the 
criminal trial under the Crl P. C. the fact 
that the case was sent to a criminal Court 
could not bar a domestic inquir:/: AIR 
1962 Ivlys 84, Disting, (Para 12) 

(D) Civil P. C. (1908), S. 11 — Object 
— Ground might and ought to have been 
taken, but not taken in Labour Court or 
earlier in High Court — Held, on applying 
principles of constructive res judicata, that 
ground could not be taken in High Court. 

The principles of res judicata are ouite 
wide and general in application. They 
are designed to prevent unending litiga- 
tion and piecemeal re-agitation of the 
same dispute on different grounds before 
different or same Courts. V/here the 
ground in question v/as open to the op- 
posite parties in the Labour Court and on 
the earlier occasion in the High Court but 
they did not take it: 

Held, that the ground might and ought 
to ha'v'e been taken earlier and on apply- 
ing the principles of res judicata, the party 
W'as precluded from raising the ground at 
that stage. (Paras 12. 13) 

(E) Industrial Disputes Act (1947), Sec- 

tion 13 — Powers of Labour Court — It 
is only when Labour Court comes to con- 
clusion that fair enquiry was not held, 
that it can enter into merits of case: AIR 
1965 SC 153, Rel. on, (Para 15) 

Cases Referred: Chronological Paras 

(1965) AIR 1965 SC 135 (V 52) = 

(1964) 7 SCR 555, Tata Oil Mills 
Co. Ltd. V, The Workmen 11, 15 

(1962) AIR 1962 Mys 84 (V 49). 

P. E, Ponnurangam v. Mysore 
Govt, Road Transport 12 

(1961) AIR 1961 SC 1189 (V 48) = 

(1961) 1 Lab LJ 546, Central India 
Coal Fields Ltd. v, R. B. Sobnath 3 
(I960) AIR 1980 SC 806 (V 47) = 

(1960) 3 SCR 227, Delhi Cloth 
and (General Mills Ltd, v, Kushal 
Bhan 11 

(1960) 1950-2 Lab LJ 56 = (1960-Gl) 

18 FJR 138 (SC), Doom Dooma 
Tea Co, Ltd. v, Assam Chah 
Karamchari Sangha 7 

T, X. Sapru, for Petitioner: J. Is, 
Teivari. for Opposite Parties. 

ORDER: — The petitioner, the Ke*,v 
Victoria Mills Ltd . Kanpur, prays for a 
v/rit of certiorari to quash the award of 
a labour Court dated 16-9-1966 (Annexure 
27 to the v.Tit petition) and consequential 
directior^. The impugned award was given 
after this Court had caused, on 6-8-1963, 
in Civil Miscellaneous wnt petition Iso, 
2720 of 1959 connected v.dth civil miscel- 
laneous v.'rit petition No 2014/58. a pre- 
wous award dated 26-6-1958 given by the 
same Labour Court adjudicating the same 
que.stion beriveen the same parties. Mr, 
Justice Dvrivedi had ordered fn that 
case: — 

'T direct the Labour Court to re-hear 
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the dispute and decide the question of fair 
hearing in the light of my judgment.” 

The question for adjudication before the 
Labour Court was framed as follows : — 

"Whether the employers have v/rong- 
fully and/or unjustifiably dismissed Sri 
Jagannath, son of Sri Kunji. T, N, 9, and 
Sri Chhotey, son of Sri ChhedL T. I'T. 3, 
s*yeepers, with eSect from Februarr/ 7, 
1967, if so, to what relief are the work- 
men concerned entitled?” 

The emplovers had tried and found Jagan- 
nath and Chhotey, opposite parties 2 and 
3, guilty on a charge framed as follows: 

"Aap 6-11-1954 ki rat me ek baje sagar 
peshi me cement ki bori chorale hue 
pakade gaye aur usi samay aap police me 
bhi dediye gaye, Aap jawab deejiye ke 
chori ki case men aap ke khilaf kiyon na 
karwai kiya jai and tberebv committed 
an act of misconduct under Standing 
Order 23 (D) ^Theft).” 

This charge framed in language which was 
a mixture of Hindi and English, as indi- 
cated above, certainly put the matter with 
which the accused v/ere charged fairly 
and spuarely to them in language which 
was quite intelligible to them. The ques- 
tions which -.vere argued before this Court 
on the previous occasion were whether 
the charge had been properlv framed and 
whether the accused had been givm a fair 
hearing, Dw’ivedi, J... '.vho quashed the 
previous a%vard, had obser'/ed in the 
course of his judgment: "I have already 
stated that the award is founded on the 
only ground that the domestic enquiry did 
not give fair hearing to the employees.” 
After coming to this conclusion, D-wivedi, 
J. held that the charge contained full 
details of the misconduct alleged again.st 
the workmen. It was also held there that 
the Labour Court had proceeded on a 
number of irrelevant considerations in 
coming to the conclusion that the accused 
had not got a fair hearing. 

2. In the aw'ard now assailed by the 
petitioner, the Labour Court has observed 
that the case had been sent back by this 
Court in order to determine whether there 
was a fair hearing before the domestic 
tnbunaL After making this observation, 
the Labour Court, for some reason, made 
no effort whatsoever to decide the ques- 
tion of fair hearing and seems to have 
forgotten all about it. Perhaps the Labour 
Court^ was of opirfion that the direction 
to^ rehear the dispute meant that the 
vrhole case v.'as re-onened and could be 
decided entirelv afresh on 'vhetever 
grounds the Labour Court thought fit to 
take. I may observe that even if the 
Labour Court's assumption that everv 
question was open to it for adjudication 
afresh could be justified, it .should have 
given a decision on the question this Court 
had expressly directed it to decide. The 
order of this Court, as I understand it, was 
that, although the dispute is to be re- 
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heard, a fresh decision must be given, in 
any case, on the only question which was 
apparently raised before the Labour Court 
and before this Court on the previous oc- 
casion, that IS to say, the question \yhethei 
a fair hearing was given to the workmen 
by the domestic tribunal Unfortunately, 
the labour Court has not given any reason 
for treating the whole case as open to it 
for re-adiudication without finding that 
the workmen did not get a fair hearing 

3. The labour Court held that a charge 
for misconduct brought by an employer 
against a workman need not be restricted 
to theft committed bn the company’s pre- 
mises or during working hours of the 
operative It relied on the decision of the 
Supreme Court in Central India Coal 
Fields V. R B. Sobnath, AIR 1961 SC 1189 
in order to decide issue No 2 in favour of 
the employers It was held in that case 
that improper conduct of an employee 
committed even outside the Company’s 
premises and also outside the working 
hours could be misconduct under the 
standing orders The Labour Court fram- 
ed and decided an additional issue «No 2 
against the workmen Whether the Stand- 
ing Orders of the concern were applicaole 
to the workmen who are employed at the 
bungalows of the officers of the mills? 
Apparently, the workmen had raised the 
question whether a theft alleged to have 
been committed at the bungalows of the 
officers by employees could constitute 
misconduct within the meaning of that 
term as given in the Standing Orders 
Although the Labour Court held that the 
Standing Orders would cover theft by a 
workman outside the Company’s premises, 
it took the view that, there being no evi- 
dence that the cement stolen belonged to 
the Company no charge for misconduct 
could be made out 

4. I have been taken through the 
written statements filed on behalf of the 
employers and the workmen before the 
Labour Court The fresh question on 
which the Labour Court seerns to have 
decided the whole case on this occasion, 
whether the cement alleged to have been 
stolen was the property of the Company 
or not, was not raised any where by the 
parties The Labour Court, however, ob- 
served that the Managing Officer’s bun- 
galow on which the theft was committed 
was two and a half miles from the factory 
and did not belong, to the’" factors* It 
practically negatived iheeffect of jts own 
finding that the StandingsOrders applied 
to a case of theft outside tR^ premises'of 
the Company by introducing V^he condi- 
tion that the theft had to be shbwn to be 
of the Company’s property It held that, 
as no evidence was produced at\ the 
domestic inquirv’ that the cement alleged 
to have been stolen was the property of 
the Company or that the theft was in 
connection with the Company's business, 
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there was no evidence whatsoever to sup- 
port the charge of misconduct. In other 
words, the Labour Court construed the 
charge as confined to theft of the property 
of the Company or one committed in con- 
nection with the Company’s business and 
misconduct as confined to such theft It 
held the finding of the domestic tribunal 
to be "perverse” on the ground that there 
was no evidence at all about the owner- 
ship of the cement said to have been 
stolen 

5. It seems very doubtful whether the 
Labour Court could proceed at a tangent 
in this fashion at all at any stage to decide 
a question of fact which was not raised 
by the workmen either at their trial or 
before the Labour Court in their written 
statement If the ownership of the pro- 
perty by the Company or its connection 
with the business of the Company was an 
essential ingredient of the charge of mis- 
conduct it inight have been possible to 
say that the evidence in support of the 
charge could not constitute misconduct at 
all and that the finding of the domestic tri- 
bunal was perverse for that reason In 
the case before me, the facts stated in the 
Hindi language and put to the employees 
could, if proved, constitute misconduct 
qmte apart from the question whether the 
property stolen was that of the company 
or of an officer or director of the Com- 
pany 

6. It is true that the charge mentions 
a provision of the Standing Order which 
only applied to a case of theft of the pro- 
perty of the Company or of property stolen 
in connection with the business of the 
Company But, this provision was men- 
tioned only in the part of the charge re- 
lating to the particular provision under 
which the alleged misconduct was sup- 
posed to be an offence. The factual in- 
gredients of the charge of alleged mis- 
conduct were already put to the employees 
in Hindi The only mistake in the charge 
was that the letter 'D’ had been put within 
brackets after the words "Standing 
Order 23.” 

Even in criminal trials to which the war- 
rant case procedure is applicable under 
the Code of Criminal Procedure, such a 
slight mistake or defect in a charge could 
not possibly vitiate the trial In the trial 
of summons cases by Magistrates all that 
is required is that facts which constitute 
an offence should be put to the accused 
and either admitted or proved Even if 
the allegation put to an accused at a 
summons case trial is that the facts put to 
the accused constitute an offence under 
a section which does not apply the of- 
fender can still be punished under the 
provision properly applicable on facts pro- 
ved as provided by S 246 of the Code of 
Criminal Procedure 

7 . The Labour Court appeared to have 
misdirected itself with regard to the mean- 
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ing of the term "perverse" v.ith reference 
to a decision. The Labour Court relied on 
Doom Dooma Tea Co. Ltd. v. Assam Chah 
K-aramchari Sangha, 1960-2 Lab LJ 56 (SC) 
where the following grounds upon which 
the result or a trial by a domestic Tribunal 
could be set aside v/ere given; "(1) v.^hen 
there has been tvant of good faith; (2) 
tvhen there is victimisation or unfau* 
labour practice; (3) w^hen the manage- 
ment has been guilty of a basic error or 
\iolation of a principle of natural justice; 
and (il when on the materials the finding 
is completely baseless or perverse.’’ Mr. 
J. N. Tewaii appearing on behalf of the 
opposite parties tried to justify the view' 
taken by the Labour Court on the ground 
that the trial of the opposite parties by 
the domestic Tribunal was vitiated by a 
"basic error” and also on the ground that, 
on the materials on the record the finding 
v'*as completely baseless or perverse. 

8. It has been conceded by Mr. Tew'ari 
that Standing Order 23 does not give a 
definition of misconduct at all but only 
gives instances of it The Standing Order 
23 begins as follows; "The following acts or 
omissions wll be treated as misconduct.” 
The Standing Order ends after mentioning 
various kinds of misconduct, with the 
v.'ords; "and any other misconduct.’’ Thus, 
the language of the Standing Order itself 
•shows that it does not define misconduct 
or illustrate it exhaustively. If the parti- 
cular facts alleged, which were put to the 
employees in the Hindi language, con- 
stituted misconduct, the mere insertion of 
a wrong provision while stating the pro-vi- 
sion of the Standing Order applicable 
could not possibly vitiate the charge or 
the trial itself. 

9. In this case, the w'rong pro-vision was 
introduced by merely inserting an addi- 
tional letter indicating the particular head 
of the standing order sought to be applied. 
The principle contained in Section 537 of 
the Criminal P. C. would cure such a 
defect even in the proceedings of a re- 
gular criminal Court in a warrant case 
trial w'here charges have to be formally 
framed The error could neither be basic 
nor could the absence of any e-vidence 
about the ow'nership of the property alleg- 
ed to have been stolen make the decision 
of the domestic tribunal perverse. As 
already indicated, the -view of the La’oour 
Court is itself -vitiated by basically and 
patently erroneous views about what con- 
stitutes a misconduct and the meaning 
of a "perverse” decision 

10. _ I may also mention that the aw'ard 
contains no discussion of any specific find- 
ings given by the domestic tribunal whose 
verdict v/as characterised as "perverse”. 
On this occasion, the only ground upon 
which the award is really based is that 
the absence of evidence relating to the 
ownership of the cement alleged to have 
been stolen vitiated the vs'hole trial and 
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made a finding of guilt for the charge of 
misconduct perverse. This raises the 
question of the meaning of "misconduct.” 

11. In Tata Oil Mfils Co Ltd. v. The 
Workmen, AIPi 1965 SC 155 it was held 
that although misconduct to be covered 
by the particular Standing Order placed 
before their Lordships had to be s’now'n 
to be rationally connected vath the em- 
ployment of the offender the mere tact 
that alleged disorderly beha-viour took 
place at a distance from the factors' v’here 
the employees worked could not take the 
disorderly behaviour outside the purs-iew 
of misconduct In Delhi Cloth and General 
Mills Ltd. V Kushal Bhan, AIR 1960 SC 
806, an employee of the Company manu- 
facturing textiles was dismissed hy his 
employers for misconduct on the ground 
that he had stolen the bicycle of a clerk 
of the Company. It could be urged there 
also that the offence was committed out- 
side the course of employment of the 
Company. The dismissal for mis- 
conduct w'as, how'ever, not considered im- 
proper by their Lordships of the Supreme 
Court. In that case, the dismissal had 
taken place pending a criminal trial for 
theft in which the employee was finally 
acquitted. It was held that the Labour 
Tribunal could not assail the proceedings 
on questions of fact even though it is 
better for an employer to await the deci- 
sion of a criminal Court in a grave case 
so that the defence of the employee in the 
criminal trial may not be prejudiced. But, 
theft of another employees’ property was 
held to constitute misconduct justifying 
the dismissal Presumably the offence of 
theft, wherever theft is committed by an 
employee, shows that the employee is dis- 
honest and his reliability as a w'orker may 
be affected for that reason. Such a defect 
in a sweeper, w'ho necessarily has access 
to residential premises of the employer and 
opportunities of committing theft, is 
particularly dangerous. Therefore, a v.'ork- 
man employed as a sweeper v.'ho has either 
been proved to have committed a theft or 
to have so acted as to facilitate or aid theft 
may very well be guilty of such miscon- 
duct as to merit dismissal. All that has 
to be shown is that the alleged misconduct 
affects the competence of the employee for 
the particular kind of w'ork he does The 
rnisconduct for which an employee can be 
dismissed need not necessarily have been 
committed in the course of his employ- 
ment It is enough if it is of such a nature 
as to affect his suitability for a particular 
emplmmaent. It is then reasonablv con- 
nected w'lth the question w'hether the 
workmen can be retained in that emplov- 
ment. 

12. Another question raised bv Mr. 
J. N. Tewari w'as that the V'orkmen, op- 
posite parties 2 and 3. ha-ving been acquit- 
ted by a criminal Court on the charge of 
theft of cement, could not be tried by the 
domestic -tribunal and dismissed for the 
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same offence. Learned counsel cited, P. E. 
Ponnurangam v. Mysore Government Road 
Transport. AIR 1962 Mys 84 where it was 
Leld that, if an offence punishable by a 
criminal Court is alleged against a civil 
servant and is actually sent to a criminal 
Court which acquits the civil servant, "it 
would be extremely improper for any 
disciplinary authority to inquire again 
into that charge and hold him gmlty on 
the very evidence which was produced 
before the criminal Court and which it 
disbelieved ” It was also held there "To 
permit that would be to countenance an 
improper circumvention of the order of 
acquittal made by a competent criminal 
Court This was a case of disciplinary 
proceeding against a civil servant An 
inquiry into the same charge was held to 
be improper although it could not be held 
to be illegal for contravening the principle 
contained in Art 20 of the Constitution. 
The charge in disciphnary proceedings is 
not identical with that at the criminal 
trial The scope of "misconduct” is 
wider than that of a criminal offence such 
as theft Disciplinary proceedings cannot 
be equated with a criminal trial I also 
doubt whether this principle of propriety, 
laid down for disciplinary proceedings 
against civil servants, would be applicable 
with equal force to proceedings before a 
domestic tribunal by an employer against 
an employee. In the present case, the dis- 
missal on the charge of misconduct took 
place before the workmen were given the 
benefit of doubt and acquitted at the cri- 
minal trial under the Criminal Procedure 
Code The mere fact that the case was 
sent to a criminal Court could not bar a 
domestic inquiry The Labour Court was 
only concerned with the correctness of 
the proceedings before the domestic tri- 
bunal The mam ground, however, on 
which I overruled this obiection raised for 
the first time before me in this Court is 
that it was not raised at all either before 
the Labour Court or before this Court on 
the earlier occasion as it could have been 
done 

13. This brings me to the principle 
which should, in my opinion, be applied 
in such cases, quite apart from the op- 
portunity which the opposite parties 
Jagannath and Chhotey had of raising 
such a plea before the Labour Court, this 
is the second occasion which the opposite 
parties have had of raising this question in 
this Court as an alleged bar to proceedings 
for dismissal by the employer. On the 
earlier occasion when this matter was 
considered by my learned brother Dwivedi, 
J. in this Court no such obiection was 
taken at all Even if it is an obiection 
which was open at that stage, so that it 
might and ought to have been taken then, 
I_ would apply the principle of construc- 
tive res iudicata and hold that the opposite 
. parties cannot invoke this ground in this 
Court now. The principles of res iudicata 


are quite wide and general in application 
They are designed to prevent unendmg 
litigation and piecemeal re-agitation of the 
same dispute on different grounds before 
different or same Courts, If the ground ' 
was open to the opposite parties on the 
earlier occasion in this Court and they • 
did not take it, I think they are precluded 
now from raising it on this occasion before 
this Court. 

14. As already observed, this Court had 
sent back the dispute for re-hearing and 
for decision of the question whether 
Jagannath and Chhotey, opposite parties 2 
and 3, had a fair hearing before the 
domestic tribunal That question ought to 
have been decided by the Labour Court 
in compliance with the orders of this. 
Court, but it did not do so Taking a 
charitable view of its error, it may be said 
that the Labour Court did not deliberately 
flout the orders of this Court but was 
under a misapprehension about the duty it 
was directed to perform. 

15. It was only if the trial of Jagan- 
nath and Chhotey, opposite parties 2 and 
3, was actually vitiated by a violation of 
principles of natural lustice, so that it 
could be held that they did not get a fair 
hearing, that the Labour Court could: 
enter into questions of fact itself and then 
decide them As their Lordships of the 
Supreme Court have pointed out. in AIR 
1965 SC 155 (Supra), the Industrial Tri- 
bunal can discard the findings of the 
domestic tribunal and give its own 
findings on questions of fact provided' 
the proceedings before the domestic tri- 
bunal are vitiated by a basic error such 
as violation of principles of natural lus- 
tice. In the present case, the only alleged 
basic error which was open for the Labour 
Court to adiudicate upon was whether the 
workmen had obtained a fair hearing be- 
fore the domestic tribunal It was only 
after it had arrived at the conclusion that 
they did not have a fair hearing that the ' 
Labour Court could have entered into 
rjierits of the case at all. The award of ' 
the Labour Court, however, contains no 
finding which could, so to say, open the , 
door jfor entering upon a consideration of 
question of fact. 

16. For the reasons given above, I 
quash the award of the Labour Court 
dated 16-9-1965 and issue fresh directions 
as follows- The Labour Court shall decide 
the specific question whether the opposite 
parties Jagannath and Chhotey had a fair 
hearing before the domestic tribunal. 
Only if It arrives at the conclusion that 
they did not have a fair hearing will it 
proceed to re-examine the facts relating to 
the alleged misconduct for itself If it is- 
able to and does re-examine the facts, it 
will bear in mind the meaning of "mis- 
conduct” as explained above If the ivork- 
men had a fair hearing, it will not he 
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oDen for it to consider any other ques- 
tion. 

17. There should be no room now for 
the Labour Court to misapprehend the 
orders of this Court. The parties will 
bear their own costs. 

Petition allowed. 
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at all — Prosecution for offences under 
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tion of offence under S. 323 — Held, of- 
fence under S. 147 is against public 
tranquillity and is of aggravated nature 
and hence it is taken out of orbit of Sec- 
tion 345, Criminal P. C." — The offences 
under Ss, 147 and 323 are different and 
composition of offence under S. 323 did 
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JUDGMENT: This is an appeal against 
the iudgment and order passed by Sri 
M P Gautam, Magistrate 1st Class, 
Roorkee, district Sahranpur, acquitting the 
respondents of an offence under Sec. 323, 
I. P. C , and Section 147, I. P. C 
2. The facts, giving rise to this appeal, 
are as follows Faiyaz, who is a resident 
of Sikandarpur, thana Fatehpur, district 
Sahranpur, lodged a report on 30-1-19 65 
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at thana Fatehpur. The allegations in the- 
report were that a nephew of Faiyaz was 
taking his bullocks to the field for plough- 
ing. The bullocks damaged the crop of 
Aziz. The nephew of Faiyaz immediately 
drove out the bullocks, but he was slapped 
by Aziz and Idris. Faiyaz asked them not 
to slap his nephew. Thereupon all the 
respondents assaulted him with lathis. 
Faiyaz received a number of iniuries His 
injuries were medically examined. The 
Police registered a case against the res- 
pondents under Section 147, I. P. C. and 
Section 323, I. P. C. After completing the 
investigation, the police challaned the 
respondents. The parties filed a compro- 
mise for compounding the offence under 
Section 323, I. P. C. This compromise was 
verified and the trial Court passed the 
following order- — 

"The injured complainant Faiyaz has 
compounded the offence under Sec 323, 

I P. C. against the accused. The accus- 
ed are thus acquitted under S 323, I P. C. 

The charge-sheet under Section 147, 
I. P. C. has also been submitted The 
learned counsel for the accused has relied 
upon the ruhng cited in 1964-2 Cri LJ 
111 (Pat). The charge under Sec. 147, 
I. P C also jolts when the offence has 
been compromised by the injured.” 

Against this order, the State has come up 
in appeal to this Court. 

3. It was argued by the learned As- 
sistant Government Advocate that the of- 
fence under Section 147, I. P. C was not 
compoundable and the trial Court was 
wrong in acquitting the respondents of 
the offence under Section 147, I P. C 

4. In Ramphal Gope v. State of Bihar, 
1964-2 Cri LJ 111 (Pat), cited by the trial 
Court, Syed Naqui Imam, J, has held as 
below: — 

"Mr, Baidya Nath Prasad appearing for 
the petitioners has pointed out to me that 
before the trial Court there was a com- 
promise petition filed, and the trial Court 
accepted the compromise so far as the of- 
fence under Section 323, Indian Penal 
Code was concerned Now that the ap- 
pellate Court has found these petitioners 
guilty under Sections 323 and 323/34, 
Indian Penal Code, in my opinion, the 
compromise petition can be put into effect 
even at this stage. There now remains 
the charge under Section 147, Indian Penal 
Code which is not compoundable But it 
appears that the common object of the 
unlawful assembly was to assault If the 
charges under Sections 323 and 323/34, 
Indian Penal Code fail on account of the 
compromise, it is obvious that the charge 
under Section 147, Indian Penal Code must 
also fail because the common object was 
to assault ” 

This question was the subject matter of 
decision in a number of cases It appears 
that all the case law on the question was 
not placed before the Court in Ramphal 
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<jope’s case, 1964-2 Cri LJ 111 (Pat) 

5. In The Crown v Muhammad 
•Hussain, 51 Cri LJ 1016 = (AIR 1950 Lah 
121) Muhammad Jan end Kayani, JJ. re- 
viewed the entire law on the subiect, and 
held that if the offence under Sec 324, 
I P C was compounded by the permis- 
sion of the Court, then the charge under 
'S 148, I P C should not fail on that ac- 
count and should be tried 

6. The earliest case on this subiect is 
■Venkanna v Crown, AIR 1923 Mad 592 
In this case, the accused were convicted 
■under Sections 143 and 447, 1. P C The 
•offence under Section 447, I P C was 
compounded It was argued that the 
common obiect of the accused was to 
commit an offence of trespass and, as the 
offence of trespass was compounded, 
therefore, the offence under Section 143, 
I P C , ipso facto, failed This argument 
was not accepted, and Wallace, J observ- 
ed as below — 

"I am not prepared to support this con- 
tention The essence of the offence under 
Section 143, Indian Penal Code, is the 
combination of several persons united in 
the purpose of committing a criminal of- 
fence and that purpose constitutes in it- 
self an offence distinct from the Criminal 
offence which these persons agree and 
intend to commit The compounding of 
■one offence does not mean that the offence 
has not been committed, but that it has 
been committed, though the victim is wil- 
ling either to forgive it or to accept some 
form of solatium is sufficient compensa- 
tion for what he has suffered ” 

7. Another case is Emperor v Jarnali, 
AIR 1925 Lah 464 In this case, the ac- 
cused were charged under Section 325, 
I P C and Section 147, I P C The of- 
fence under Section 325, I. P C was com- 
pounded with the permission of the Court 
It was argued that after the acquittal of 
the accused of the offence under Sec 325, 
I P. C , the offence under Section 147, 
1 P C ipso facto, fell down Campbell, J 
observed as below — 

"If he had referred to Section 403 (2), 
■Criminal P C and had read with it Sec- 
tion 235 (1) and illustration (g) to that 
sub-section he would have perceived that 
an acquittal under Section 345, Criminal 
P C , of an offence under Section 325, 
Indian Penal Code, constitutes no bar to 
the subsequent trial of the accused on a 
charge under S 147, Indian Penal Code ” 

8. In Gurunarayan Das v Emperor, 
AIR 1948 Pat 58 the accused were charged 
under Sections 325, 147 and 148, I P _ C 
This was a Division Bench case Meredith, 
J observed as below — 

"The convictions are not only for gri- 
evous hurt and hurt, but also under the 
noting Sections 147 & 148 The offences 
under these Sections are not compounda- 
ble at all, and, therefore, no acquittal 
•could be allowed by reason of the cora- 
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promise in regard to the convictions under 
these sections ” 

Bennett, J. agreed with the ludgment of 
Meredith J. 

9. In Agha Nazarali Sultan Muhammad 
V Emperor, AIR 1941 Sind 186 which is 
a Division Bench case, the aforesaid 
Madras case was followed, and it was held 
that if the other offence was compounded 
it did not mean that the offence under 
Section 143, I P, C also fell down In 
this connection, the following observations 
can be read with advantage — 

"On the point that an offence under 
Section 143, Penal Code, is a distinct and 
separate offence in itself distinct and 
separate from an offence which it is the 
common obiect of the unlawful assembly 
to commit, and that although this latter 
offence may by itself be compounded, the 
offence under Section 143, Penal Code, is 
not compoundable as a matter of public 
Policy, being an offence m the fullest 
sense of the term against the public peace, 
there is the authority of the Madras High 
Court, ILR 46 Mad 257 = (AIR 1923 Mad 
592) ” 

10. Unlawful assembly has been defin- 
ed in Section 141, I P C The first, 
second, fourth and fifth Clauses of this 
section would not apply to the facts of 
the present case The third Clause, which 
would be applicable, reads as below_’~^ 

"To commit any mischief of criminal 
trespass or other offences, or” 

It was argued that if an unlawful assembly 
was formed with an obiect to commit a 
crime and if it was found that the accused 
were not guilty of any offence, then the 
accused should not be held to have formed 
the unlawful assembly 

11. Section 146. I P C defines rioting 
and Section 147. I P C , lays down the 
punishment for rioting by an unlawful 
assembly The respondents formed an un- 
lawful assembly and, in prosecution of the 
common obiect of the assembly, they com- 
mitted violence and assaulted the com- 
plainant The offence under Section 147, 

I P C IS certainly separate from the of- 
fence under S 323, I. P C 

12. The compromise would result in 
the acquittal of the respondents of the of- 
fence under Section 323, I P C This 
would not go to show that they did not 
commit any violence as members of the 
unlawful assembly. In compromise case, 
the acquittal is recorded simply because 
the parties come to terms It does not 
mean that no offence was committed at 
all On the other hand, admitting that 
the offence had been committed, the par- 
ties patch up their differences and enter 
into compromise, so that they may live 
peacefully in future It is for this end 
that composition of certain kind of offence 
is permitted 

13. It should be noticed here that cer- 
tain offences, which are of aggravated 
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nature, are excluded from the operation 
of Section 345, Criminal P C , under which 
the offences are compounded. The offence 
under Section 147, I P. C , is against the 
public tranquillity and is of an aggravated 
nature. It has, therefore, been taken out 
from the orbit of S 345, Cr. P. C_ 

14. In my opinion, the acquittal of 
the respondents of the offence under Sec- 
tion 323, I P. C, on the basis of the 
compromise would not go to show that 
the offence under Section 323, I P C , was 
not at all committed It will, therefore, 
be not correct to say that the respondents 
did not commit violence in prosecution of 
the common obiect of the unlawful as- 
sembly. I have already observed in the 
earlier part of this ludgment that in Ram- 
Phal Gope’s case, 1964-2 Cri LJ 111 (Pat) 
the earlier decisions were not taken into 
consideration, and the iudgment in that 
case was based on the finding that if the 
charges under Sections 323 and 323/34, 
Indian Penal Code, failed on account of 
the compromise, the charge under Sec- 
tion 147, Indian Penal Code, also failed 
because the common obiect was to as- 
sault With due deference, I do not sub- 
scribe to this view 

15. After taking into consideration the 
rulings of different High Courts on this 
question, I am of the opinion that the 
composition of th_e offence under Sec- 
tion 323, I P C , did not amount to acquit- 
tal of the respondents of the offence under 
Section 147, I P. C The learned trial 
Court has, therefore, wrongly acquitted 
the respondents of the offence under Sec- 
tion 147, I P. C 

ORDER 

The appeal is allowed The order of the 
trial Court acquitting the respondents of 
the charge under Section 147, I P C , is 
set aside Let the record of the case be 
sent down to the trial Court for trying the 
respondents for the offence under Sec- 
tion 147, I P C. in accordance with law 
, Appeal allowed 
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Nimmakayala Audi Narrayanamma, Ap- 
pellant V. State of Andhra Pradesh, Respon- 
dent. 

Criminal Appeal No. 137 of 1968, D/-24- 
4-1969, against tlie complaint by the Asst. 
S J., Cuddapah, D/-19-1-1968. 

^ (A) Criminal P. C. (1898), Ss. 476, 537 — 
Scope and principles of Section 476 stated 
— It is incumbent on Court before making 
complaint to record finding that it is expe- 
dient in interests of justice to enquire into 
offence — Onaission to record finding is not 
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mere irregularity curable under Sec. 537 but 
goes to root of matter — Where no such 
finding is recorded, it is not permissible to 
draw presumption under Sec. 114, Evidence 
Act that Court had formed opinion regard- 
ing expediency to enquire into matter, even 
il Court making complaint may be Court 
before which offence was committed — Satis- 
faction is objective — Order must be a 
speaking order — Person sought, to be pro- 
ceeded against must be heard before forming 
an opinion — AIR 1962 AU 251, Dissent. 
(Evidence Act (1872), S. 114.) 

On an analysis of Section 476 Criminal 
P. C. the following principles can be deduc- 
ed : 

(1) It is not every case of perjury irrespec- 
tive of facts and circumstances that should 
form the subject of an enquiry but it is only 
m such cases where the Courts are of honest 
belief and opinion, on an objective considera- 
tion of the facts and circumstances that the 
mterests of justice reqmre the laying of a 
complaint. 

(2) It IS not mandatory but discretionary 
for the Court, depending upon tlie facts and 
circumstances of each case, either to conduct 
any prehminaiy enquiry or to dispense with 
the same, to form an opinion that it is m 
the mterests of justice to prosecute the per- 
«on or persons that committed pequry. 

(3) The proceeding under Section 476 
appealable under Sec. 476-B is an indepen- 
dent and altogether a different proceeding 
from that of the original Sessions case where 
the witnesses have committed the offence of 
perjury. 

(4) The proceeding under Section 476 
being penal in nature, it is not only desirable 
and reasonable, but just and proper and in 
accordance with the principles of natural 
justice to afford a reasonable opportunity by 
issuing a show cause nohce to the accused 
party to establish by adducing evidence oral 
and documentary that it was not expedient 
in the interests of justice to prosecute him. 

(5) On a plain reading of the provisions 
of Section 476, and m particular the words 
“such Court may .... record a finding to that 
effect”, there is no room for doubt that the 
Court should record a finding that it is 
expedient in the interests of justice that an 
enquiry should be made, as a condition 
precedent for filing a complaint. 

(6) The provision in Section 476 relating 
to the recording of a finding is not merely 
director)' but is mandatoiv, for, an appeal 
lies against the order or the Court, and 
under Section 476-B, the appellate Court is 
competent either to withdraw the com- 
plaint already made or direct the complaint 
to be made, depending on the facts and 
circumstances of each case. 

(7) The opinion or the satisfaction contem- 
plated under Section 476 is an objective and 
not a subjective one and should be reflected 
in the finding recorded or the order passed by 
the Court and such an order must be a 
speaking one supported by valid and justi- 
fiable grounds to enable the appellate Court 



444 


Audi Narrayanamma 

under Secfaon 476-B to know the material 
on which the Court had come to such a con- 
clusion or opinion that it was expedient in 
the interests of jushce to launch a prosecu- 
tion 

(8) Though the Court, while recording the 
finding contemplated under Section 476 need 
not strictly adhere to the very language, viz., 
“that it IS expedient in the interests of justice 
that an enquiry should be made,” used m 
the section, it must use such language that 
it leaves no doubt that it was a fit and pro- 
per case and it was m the interests of justice 
to launch a prosecution against the person 
or persons that committed perjury, 

(9) Even where the Presiding OfiScer, 
before whom the offence under Section 195 
(1) (b) or (c) has been committed, himself 
prefers the complaint and forwards the same 
to the Magistrate, no presumption under 
Section 114 of the Evidence Act to the effect 
that he had formed an honest opinion, even 
though no such finding has been recorded, 
that it is expedient m the interests of justice 
to enquire into the offence, can ;be made as, 
on a plain and grammatical reading of the 
language and scheme of Secfaon 476, it is 
incumbent on the Court to give a specific 
finding before making a complamt. AIR 
1962 All 251, Dissent. 

(10) The omission or failure to record a 

finding to the effect that it is expedient in 
the interest; of justice to enquire into the 
offence, is not a mere irregularity curable 
under Section 537 Cnminal P. C. and it goes 
to the root of the matter as the Court will 
have no jurisdiction to file a complaint ivith- 
out recording such a finding. AIR 1962 All 

251, Dissent. (Para 16) 

(B) Civil P. C. (1908), Preamble — Pre- 
cedents — Decisions of Madras High Court 
prior to June 1954, are binding on Andhra 
Pradesh High Court. AIR 1955 Andhra 87, 

Foil. (Para 15) 

Cases Referred; Chronological Paras 

(1968) AIR 1968 All 296 (V 55) = 

1968 Cri LJ 1218 (FB), Chhajoo v. 

Radhay Shvam 9 

(1968) AIR 1968 Ori 144 (V 55) = 
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(1965) 1965 (2) Cn LJ 837 = 1965 
BLJR 81, Rajeswar Singh v. Ram 
Bahadur Singh 14 

(1963) 1963-1 Cri LJ 713 = ILR 
(1962) 12 Raj 526, Bnjmohanlal v. 

Sohanraj 12 

(1962) AIR 1962 All 251 (V 49) = 

1962 (1) Cri LJ 555, Lai Behan v. 

The State 8, 15 
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1959 Cn LJ 618, Narajappa v. Chik- 
karamiah 14 
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V Venkatasubba Naidu 13, 14 
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L] 770, Subbarayudu v. State of 
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(1948) AIR 1948 Mad 297 (V 35) = 

49 Cn LJ 340, In re, Pakhiriswami 
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(1946) AIR 1946 All 156 (V 33) = 

47 Cn LJ 545, Liaqat Husain v. 

Vmay Prakash &• 
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(1928) AIR 1928 Mad 783 (V 15) = 

29 Cn LJ 732, Chaduvula Munu- 
swami Naidu v. Emperor 10, 15- 

C. Padmanabha Reddy, for Appellant; 
public Prosecutor, for the State. 

JUDGMENT ; The complaint filed on 
February 2, 1965 by the appellant before 
the Police against Gotur Palreddi and eight 
others for the offences under Sections 457, 
380, 395 and 395 read with 397 I. P. C. was; 
referred as false. Thereupon, a pnvate com- 
plaint preferred by her on 1-7-65 before the 
J.S C.M., Cuddapah was, after committal 
tried by the Assistant Sessions Judge, Cud- 
dapah in S. C. 5/65 who, by his judgment 
dated October 28, 1967 acquitted the ac- 
cused of aU the charges levelled against them’ 
bolding tliat there was neither truth nor sub- 
stance in the complaint. On 19-1-1968, the 
Assistant Sessions Judge filed a complaint 
before the Judicial First Class Magistrate, 
Cuddapah against the appellant alleging that 
she had maliciously instituted cnminaT pro- 
ceedings against Gotur Palreddi and eight 
others dn the false charge of commission of 
the offence of dacoity with intent to cause 
injury to them, knowing that there was no 
just or lawful ground for such charge or 
proceeding in his Court, and has thereby 
committed an offence punishable under the- 
2nd part of Secfaon 211 I P. C. Hence this 
appeal. 

2. The failure on the part of the Assis- 
tant Sessions Judge, contended by Sn Padma- 
nabha Reddy for the Appellant, to give a 
finding as contemplated by Secfaon 476 Cri- 
minal P. G about the expediency in the 
interests of justice to inquire into the of- 
fence under Secfaon 211 I. P. C. alleged to 
have been committed by his client in the 
course of tnal in S. C. No. 5 of 1965, war- 
rants the quashing of the complamt. 

3. The leamea Public Prosecutor con- 
tended contra and urged tliat Secfaon 476 
Cnminal P. C. does not conternplate the 
Court to give any such specific finding m. 
every case. 

4. The point that arises for determina- 
tion is whether on the facts and m the 
circumstances, the Assistant Sessions Judge 
has or has not preferred the complaint ac- 
cording to law as contemplated by the pro- 
visions of Section 476 Cnminal P, C ? 

5. For a proper appreciation of the point 
at issue, it IS profitable to consider Sec. 476 
Criminal P. C. which reads thus : 

“When any . Cnminal Court is of 

opinion that it is expedient in the interests 
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of justice that an enquiry should be made 
mto any offence referred to in Section 
sub-section (1), clause (a) or clause (b) wnich 
appears to nave been committed m or rel^ 
■tion to a proceeding m that Court, such 
•Court may after such preliminary enquiiy, 
af any, as it thinks necessary, record a Md- 
mg to that effect and make a compl^t 
thereof in vvrihng signed by the presidmg 
.ofBcer of the Court, and shall forward the 
same to a Magistrate ^ of the First Class 
'having lunsdiction . . 

Section 476 Cnmmal P. C. prescnbes an 
exhaustive procedure relating to_ the pre- 
fernng of complaints by Courts, civil, crimi- 
nal or revenue, m respect of offences 
tioned in clauses (b) and (c) of sub-sec 
to Section 195. This section enjoins the 
Court before which the offence under Sec- 
tion 211, I. P. C. appears to have been com- 
mitted in or in relation to any proceedmg 
before it, to be satisffed objectively in each 
ease that it was expedient in the interests of 
justice that an enquiry should be held into 
the offence Thereafter the Court rnay have 
such preliminary enquiry as it thinks neces- 
sary and record, a finding to the effect that 
it IS expedient m the interests of justice or 
that it IS a fit case to prosecute the person 
-or persons vho committed the offence 
then make a complaint in writing and for- 
ward the same to the First Class Magistrate 
for disposal according to law. The words 
“such Court may after such prehminary en- 
-quiry, if any, as it thinks necessary, record 
a finding to that effect” must necessarily be 
construed that it is incumbent on the Court 
to record a finding to the effect that it is 
J 3 xpedient in the interests of justice to en- 
quire into the offence referred to in Sec- 
tion 195 (1) clause (b) or (c) although the 
preliminary enquiry may or may not be held 
sn the discretion of the Court, depending 
upon the circumstances of each case The 
action of the Court under Section 476 is ap- 
pealable by the aggrieved party under Sec- 
tion 476-B Criminal P. C to the Court 
having jurisdiction to receive appeals against 
the decisions of that Court. 

In my considered opinion, the opinion 
contemplated under Section 476 to be form- 
ed by the Court before which the offence 
appears to have been committed, that it was 
expedient m the interests of justice to pro- 
secute such person or persons, must be an 
objective but not a subjective one The test 
that has to be laid must be that of a prudent 
reasonable person and it should be a speak- 
ing one supported by valid grounds Other- 
wise it would be often very difficult and 
sometimes even impossible for the appellate 
Court under Section 476-B to arrive at a 
conclusion as to whether the Court has nght- 
iy applied its mind and passed the order 
under Section 476 Criminal P C. or not. 
The opinion contemplated under Section 476 
must be expressed in a speaking order. Whe- 
ther it be either with or without such preli- 
minarx' enquiry' as the Court thinks it neces- 
•sary it has to record a finding to the effect 
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that on a considerafaon of the facts and 
circumstances, it was of an honest and bona 
fide opinion that it was a fit case for pro- 
secution or that it was expedient in the 
interests of justice to enquire into the matter. 
Without such finding it would be very diffi- 
cult to probe into the mind of the Court 
that passed the order under Section 476 
Cnmmal P. C. or the complaint lodged by 
the Court before the First Class Magistrate 
as the appellate Court while considenng 
under Sec, 476-B Cnminal P. C. is entitled 
to agree or disagree with such an acbon of 
the trial Court and make the complaint in 
cases where the subordinate Court refused 
to make a complaint, under Section 476-B or 
direct the withdrawal of the complaint in 
appropriate cases if it finds that the same 
is not warranted in the interests of justice. 

6. That apart, the provisions of Sec- 
tion 476 and Section 476-B Criminal P. C. 
contemplate a different proceeding from that 
of the onginal proceeding before the sub- 
ordinate Court where the offence appears to 
have been committed by the party. After the 
closure of the enquiry relating to the mam 
offence which was decided in the Sessions 
Case, the further proceeding contemplated 
under Section 476 Cnmmal P. C. to prose- 
cute the person who had filed a false com- 
plaint, which in the opinion of the Court it 
is expedient in the interests of justice to be 
enquired into is a different proceedmg No 
doubt it is true, as pointed out by the learn- 
ed Public Prosecutor, m some cases it hap- 
pens that the very same Magistrate or the 
Judge who tned the onginal case would 
have been the Presidmg Officer who had to 
consider the applicabihty of the provisions 
of Section 476 Criminal P. C and file a 
complaint in appropriate cases Even then it 
is just and proper that that Court whether 
presided by the same presiding Officer or 
by a different Officer, should proceed accord- 
ing to the provisions of Section 476 and 
issue a show cause notice as to xvhv the per- 
son sought to be prosecuted should not be 
prosecuted and after affording an opportu- 
nity, record a finding to the effect that it 
was expedient in the interests of justice to 
enquire into the offence committed by him 
and file a complaint before the First Class 
Magistrate. 

The proceedings under Section 476 Crimi- 
nal P C. being judicial and cnmmal m 
nature, the interpretation that should be 
placed m construing the section should be 
just, fair, proper and equitable and must be 
in accordance with the pnnciples of natural 
justice. By adopting such interpretation and 
procedure, the aggneved party would be 
afforded with an adequate opportunity to 
show and satisfy the Court that it was not 
in the interests of justice, to launch the pro- 
secution and thereby avoid further proceed- 
mg. That apart, the appellate Court also 
would be in a position to appreciate the 
reasons assigned in each case and w'ould 
have the advantage of coming to its own 
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conclusion without any difficulty about the 
justification or otherwise of launching the 
piosecution m a particular case When once 
the prosecution had been launched, tlie ac- 
cused will not be having an opportunity 
thereafter to raise the question of expediency 
in the inteiests of justice to launch the very 
rosecution itself. The case thereafter will 
ave to be gone into on the merits 

7. It appears there is no direct case of 
our High Court on this question I shall 
presently consider the several decisions of 
vanous High Courts cited before me by both 
tire counsel in support of their respective 
contentions. 

8 . The decision of the Allahabad High 
Court in Lai Behan v. State, AIB. 1962 All 
251, on which strong reliance has been 
placed by the learned Public Prosecutor, m 
a way supports his plea The learned Pubho 
Prosecutor relies upon the following passage 
of Nigam J , who spoke for the Bench, at 
page 255 • 

“ . . the junsdiction of the Court to 
refer a complaint does not in my opinion 
epend upon the recording of the opinion 
though it is consequent on the formation of 
such an opinion In tlie circumstances, I am 
of the view that omission to record such an 
opinion is only an irregularity and does not 
affect the legality of the complaint Nor- 
mally the fact that a complaint is preferred 
is itself evidence of the fact that such an 
opinion had been formed and in proper 
cases a presumption may even be raised 
under Section 114 of the Indian Evidence 
Act ” 

No doubt, the aforesaid passage supports the 
contention of the learned Pubhc Prosecutor. 

It is pertinent to notice two sentences pnor 
to the aforesaid passage, which read tlius : 

“ . I am of opimon that the formation 
of an opinion that the prosecution is expe- 
dient in the interests of justice is a condition 
precedent to the preference of the complaint. 
The law also requires that such a finding 
.should be recorded ...” 

The aforesaid passage in paragraph 20 in the 
Judgment of Nigam J , at page 255, if read 
as a whole, would also support the plea of 
the appellant herem that a finding to the 
effect that the prosecution is expedient in 
tlie interests of justice should be recorded. 

9. In Liaqat Husain v. Vinay Frakash, 
AIR 1946 All 156, a Division Bench of the 
same High Court has ruled that a finding by 
the Court that the prosecution is expedient 

l^t/iinteresls of justice must be given 
The S.ng the' complaint. In Chhajoo v. 
(1959) AIRam, AlR 1968 All 296 (FB), a 
1959 Cri Lj the same High Court, while 
karamiah scope and interpretation of 
(1958) 195S-2 AncJnal P. C , observed at 
Andh LT 863, S 

Naiion 470 of the Code 
(19o5) AIR^1955 Andhr^s already pointed 
fLR^J1935) Andh I -■'ontemplates three 
LJ 770, Subbarayudu v. '>omplamt: The 
Andhia to be given 
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by the Court concerned to the effect that it 
is expedient in the interests of justice to file 
a complaint, the second is the making of the 
complaint m writing signed by the presid- 
ing officer or by the officer appointed by 
the High Court and the tliird stage is that 
of forwarding the same to a Magistrate of 
the First Class.” 

10. The Madras High Court is consistent- 
ly of the view that the provision m Sec- 
tion 476 Cnminal P C. to record a finding 
that it IS expedient in the interests of justice 
to enquire into the offence, is not merely 
directory hut is mandatory and it is a con- 
dition precedent for preferring a complaint 
before the Magistrate m Chaduvula Munu- 
swami Naidu v. Emperor, AIR 1928 Mad 
783, Devadoss, J ruled thus at page 783 

“Before a complaint under Section 476 is 
made, it is necessary that a Court which 
thinks that an offence mentioned in Sec. 195, 
sub-section ( 1 ), clause (b) or clause (c) has 
been committed should record a finding to 
that effect and after recording such finding 
may make a complaint . . The provision is 
not merely directory, but it is mandatory, for 
an appeal hes against the order of the Court 
and under Section 476-B an appellate Court 
can either withdraw a complaint or direct a 
complaint to be made That being so, it is 
necessary foi the appellate Court to see what 
reasons the lower Court had for decidmg to 
make a complaint under Section 476 It is 
not every case of perjury that should form 
the subject of an inquuw, but it is only when 
the mteresls of justice do requiie that a com- 
plaint should be made then and then only 
a complaint should be made Though the 
Courts should be anxious to put down per- 
jury as much as possible^ it is not in the 
interests of justice that every false state- 
ment made by a witness in Court or in an 
affidavit filed in Court should be subject of 
a charge for pequrj' ” 

In Ramayya v Emperor, AIR 1933 Mad 67 
(1), a Division Bench of tlie Madras High 
Court ruled thus : 

“The Code lays down so as to leave no 
room for any doubt that the Court should 
record a finding tliat it is expedient in the 
interests of justice that an inquir}' should be 
made and therefore Courts will be well 
advised alwaj's to make a record to that 
effect if that is their opinion because most 
regrettable delays and waste of time some- 
rimes anse by putting the supenor Courts to 
the task of discovering whetlier they mean 
something which they have not written.” 

In re, Pakhiriswami Pillai, AIR 1948 Mad 
297. Yahya Ali, J , ordered the withdrawal 
of the complaint as there was no findmg by 
the Magistrate that the prosecution was 
expedient m the interests of justice as the 
same is an incurable defect. 

11. In Kailashpati Mishra v. Nand Lai 
Ahir, AIR 1952 Pat 70, Ahmed, J., while 
considering the scope of Section 476 Crimi- 
nal P. C. at page 71, observed thus : 
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“The section, therefore, lays down two 
conditions for its operation. Firstly, a preli- 
minary inquiry, if necessary, shall be held 
and secondly, that the Court shall record 
finding to the effect stated in the section.” 

12. In Paramananda Mohapatra v. The 
State, AIR 1968 Onssa 144, the Onssa High 
Court has taken the same view. In Brijmohan- 
lal V. Sohanraj, 1963 (1) CrI LJ 713 (Raj), 
the Rajasthan High Court held that the re- 
quirement of recording a finding that it is 
expedient m the interests of justice that a 
complaint be filed under Section 476, is 
mandatory and any failure to comply with 
that requirement deserves the order to be 
set aside 

13. The decision of Jaganmohan Reddy, 
I. (as he then was) m Sundararami Reddi v. 
Venkatasubba Naidii, 1958-2 Andh WR 480, 
does not render any assistance to the pro- 
secution case in the present case. What the 
learned Judge had to consider in that case 
was whether or not preliminary enquiry was 
compulsory in each case. The learned judge, 
at p^e 485, observed thus ; 

“What the Court has, therefore, to decide 
under this section is whether an offence of 
the kind contemplated under the section ap- 
pears to have been committed and in the 
interests of justice it should further enquire 
into it. It IS not always obligatory on the 
part of the Court to make a preliminary 
enquirj', but that would depend upon the 
facts and ciicumstances of each case.” 
Negativing the contention of the counsel for 
the accused that the Sessions Judge failed to 
record his opinion that it was expedient in 
the interests of justice that an enquiry should 
be made, the learned Judge observed at 
page 484 thus : 

^No doubt the Sessions Judge had not 
used the actual words of the section, namely 
that it IS expedient in the interests of justice 
that an enquiry should be made, but in my 
view there is no charm in this incantation 
where the Judge has used language which 
leaves no doubt that the prosecution was in 
the interests of justice. It is not a question 
of a mere inference alone.” 

14. The decisions of the Mysore High 
Court in Narajappa v. Chikkaramiah, AIR 
1959 Mys 117 and of the Patna High Court 
in Rajeswar Singh v. Ram Bahadur Singh, 
1965 (2) Crl LJ 837 (Pat), relied upon by 
the learned Public Prosecutor, do not ad- 
vance his plea, as those cases are the autho- 
rities for the view expressed by this Court in 
1958-2 Andh WR 480, that the preliminary 
enqiuri' was not compulsory, but the Court, 
in its discretion, may dispense with the hold- 
ing of an enquiry if it thinks that it was un- 
necessary on a consideration of tlie facts and 
circumstances of any given case. 

15. The decisions of the Madras High 
Court in AIR 1928 Mad 783, AIR 1933 Mad 
67 (1) and AIR 1948 Mad 297, being before 
June, 1954, are binding on me (see Subba- 
rayudu v Slate of Andhra, ILR 1955 Andhra 
1 = (AIR 1955 Andhra 87)). That 
apart, the language of Section 476 
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Criminal P. C. fully supports the view of the- 
Madras High Court that it is incumbent on 
the Court to form an opinion that it is ex- 
pedient in the interests of justice to enquire 
into the offence and record a finding to that 
effect, and that the failure to conform with, 
.such a requirement warrants the quashing of 
the complaint as the defect is not a one 
which can be cured under Section 537 Crimi- 
nal P. C. I am m entire agreement with the 
view expressed by the Madras High Court. 
I am unable to agree with the view expressed 
by Nigam, J., who spoke for a Division 
Bench of the Allahabad High Court in AIR 
1962 All 251, that the jurisdiction of the 
Court to prefer a complaint does not depend' 
upon the recording or the opinion and that 
the omission to record such an opinion is 
only an irregularity and does not affect the 
legality of the complaint. 

16. From the aforesaid discussion, the 
following principles can safely be deduced : 

(1) It IS not every case of perjury irres- 
pechve of facts ana circumstances that 
should form the subject of an enquiry but it 
is only in such cases where the Courts are 
of honest belief and opinion, on an objective 
consideration of the facts and circumstances 
that the interests of justice require the lay- 
ing of a complaint. 

(2) It is not mandatory but discretionary 
for the Court, depending upon the facts and 
circumstances of each case, either to con- 
duct any preliminary enquiry or to dispense 
with the same, to form an opinion that it 
IS in the interests of justice to prosecute the 
person or persons that committed perjury. 

(3) The proceedings under Section 476 
Cnminal P. C. appealable under Sec. 476-B 
is an independent and altogether a different 
proceeding from that of the original Sessions 
case where the witnesses have committed' 
the offence of perjury. 

(4) The proceeding under Section 476 
Criminal P. C. being penal in nature, it is 
not only desirable and reasonable, but just 
and proper and in accordance with the 
pnnciples of natural justice to afford a rea- 
sonable opjiortunity by issuing a show cause 
notice to the accused party to establish by 
adducing evidence oral and documentary 
that it was not expedient in the interests of 
justice to prosecute him. 

(5) On a plain reading of the provisions 
of Section 476, and in particular the words 
“such Court may record a finding to 
that effect,” there is no room for doubt that 
the Court should record a finding that it is 
expedient in the interests of justice that an 
enquiry should be made, as a condition 
precedent for filing a complaint. 

(6) The provision m Section 476 relating 
to the recording of a finding is not merely 
directory but is mandatory, for, an appeal 
hes against the order of the Court; and 
under _ Section 476-B, that the appellate 
Court is competent either to withdraw the 
complaint already made or direct the com- 
plaint to be made, depending on the facts 
and circumstances of each case. 
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(7) The opinion or the satisfaction _ con- 
templated under Section 476 is an objective 
and not a subjective one and should be 
reflected m the finding recorded or the order 
passed by the Court and such an order must 
be a speaking one supported by valid and 
justifiable grounds to enable the appellate 
Court under Section 476-B to know the 
material on which the Court had come to 
such a conclusion or opinion that it was 
expedient in the mterests of justice to launch 
a prosecution 

(8) Though the Court, while recording the 
finding contemplated under Section 476 
'criminal P. C , need not strictly adhere to 
the verv language, viz , that it is expedient 
m the interests of justice that an enquiry 
[should be made, used in the section, it 
must use such language that it leaves no 
'doubt that it was a fit and proper case and 
It was m the interests of justice to launch 
a prosecution against the person or persons 
ithat committed perjury 

(9) Even where the Presiding Officer 
before whom the offence under Section 195 
(1) (b) or (c) has been committed, himself 
prefers the complaint and forwards the same 
to the Magistrate, no presumption under Sec- 
tion 114 of the Evidence Act to the effect 
that he had formed an honest oomion, evra 
though no such finding has been recorded, 
that it IS expedient in the interests of jusbee 
to enquire into the offence, can be made as. 
on a plain and grammatical reading of the 
language and scheme of Section 476, it is 
iincfimbent on the Court to mve a specific 
finding before making a complaint. 

(10) The omission or failure to record a 
finding to the effect that it is expedient m 
the mterests of justice to enquue into 
offence, is not a mere ure^l^ty curable 
under Section 537 Criminal P C and it goes 
to the root of the matter as the Court \wll 
have no jurisdiction to file a complaint with- 
out recording such a finding. 

17.' Let me now turn to the facts of the 
present case and under the merit of the res- 
peebve contenbons of the counsel, appl)^g 
the pnnciple referred to above Admittedly, 
the Assistant Sessions Judge, who tned b. 

No. 5 of 1965, did not record a finding in 
the Sessions case that the appellant herem 
had committed pequry and it was m the 
mterests of jusbee to prosecute her Not only 
tliat there was no finding to that effect in 
the Sessions case which ended m acquittal, 
but even a show cause notice as to why the 
appellant who committed perjury shou d not 
be proceeded against, was not issued before 
nrelernng the complaint before the Magis- 
trate. It "is true, as contended by the learn- 
ed Public Prosecutor, that it was the same 
person who hied the Sessions case that filed 
the complaint before the Magistrate, but on 
that account alone, it cannot be held thm 
he had formed in his mind an honest and 
bona fide opinion that it w^ just and pro- 
per to prosecute the appellant. As already 
expressed earlier, I feel it not just . and pro- 


per to draw any inference or presumphon 
under Section 114 of the Evidence Act that 
the Assistant Sessions Judge who tned the 
case being the same person that filed the 
complaint before the Magistrate, must be 
presumed to have come to such an honest 
conclusion that it was in the interests of 
justice to conduct an enquiry' into the offence 
of perjury committed by the appellant before 
him When there is no finding either m Ae 
ordinal judgment or subsequently, it is very 
difficult to sustain the argument of the learn- 
ed Public Prosecutor that the complaint m 
the present case is in order Therefore, for 
all the reasons stated above, the proceedings 
in P R C. 1/68 on the file of the Judicial 
First Class Magistrate, Cuddapah tliat have 
arisen out of the complaint filed m the pre- 
sent case, must be held to be not accord- 
ing to law and procedure contemplated under 
Seefaon 476 Criminal P. C and must be 
quashed It is no doubt open to the Court 
to proceed afresh and make any complaint, 
if it so thinks, after following the procedure 
indicated above. 

18. In the result, the appeal is allowed, 
quashing the complaint filed on 19-1-1968 
by the Assistant Sessions Judge, Cuddapah 
before the Judicial First Class Magistrate, 
Cuddapah. 

Appeal allowed. 


1970 CRI. L. J. 448 (Yol. 76, C. N. 103) = 

AIR 1970 ASSAM & NAGALAND 43 
(V 57 C 9) 

S K DUTTA. C J. 

AND K C SEN, J 

Lt Col G K Apte and others, Peti- 
tioners v Union of India and others. Res- 
pondents 

Criminal Revn Nos 63, 87, 112 and 

143 of 1968, D/- 22-5-1969, against order 
of Spl J . Gauhati, D/- 29-4-1968. 

(A) Criminal Law Amendment Act 

(1966), S. 5 (1) (a) — Accused charged and 
tried with person not amenable to mili- 
tary, naval or air force law — Charge- 
sheet submitted and trial commenced long 
before 30-6-66 — Proceedings can be con- 
tinued by Special Judge even if charge.s 
had been framed after 30-6-66 — Word 
'charged’ in section means only the sub- 
mission of a charge sheet before that 
date and not the framing of a charge by 
the court. (Para 4) 

(B) Criminal Law Amendment Act 
(1966), S. 5 (1) (a) — Applicability — Ac- 
cused appearing in court before 30-6-66 in 
obedience to summons — Section applies 
to the case even though some of the 
documents referred to in S. 173, Criminal 
P. C. were not given to accused even 
long after 30-6-66 — In view of the fact 
that 'trial’ under S. 251-A (1), Criminal 

IM/IAT/E122/69/MKS/P 
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P. C. begins as soon as the accused ap- 
pears or is brought before court trial in 
the case must be taken to have commenc- 
ed long before 30-6-66 when the accused 
appeared in court — Criminal P. C. (1898) 
S. 251-A (1). (Para 5) 

(C) Criminal P. C. (1898), Ss.l96-A (2), 

4 (n) and 221 — Prosecution for conspi- 
racy to commit offence under S. 5 (2), 
Prevention of Corruption Act and also for 
■offence under that section — Sanction not 
obtained in respect of conspiracy — Pro- 
secution must fail in respect of both of- 
fences — Prevention of Corruption Act 
(1947), S. 5 (2), 

Where the accused is charged for two 
offences, namely (1) conspiracy to com- 
mit an offence under S. 5 (2), Prevention 
of Corruption Act and (2) the offence 
under that section committed in pursu- 
ance of that conspiracy both the charges 
must fail if there is no sanction under 
S ig6-A (2) in respect of the offence of 
■<;onspiracy which is a non-cognizable one 

(Para 17) 

A man who commits an offence under 
sections 161 or 165 or 165A of the Indian 
Penal Code can be pumshed either under 
section 5 (2) of the Prevention of Cor- 
ruption Act or under the said sections of 
the Indian Penal Code. _ If the offence is 
investigated under section _ 156, Criminal 
Procedure Code as a cognizable offence, 
-the court can punish only under those 
•sections of the Penal Code and the pres 
■cribed punishment is imprisonment of 
either- description for a term which mav 
■extend to three years or with fine or with 
both. But if the offence under those sec- 
tions IS to be punished under section 5 (2) 
of the Prevention of Corruption Act, the 
investigation must be under the Act and 
in that case no police officer below the 
rank of a Deputy Superintendent of 
Police can investigate it without the order 
of a Presidency Magistrate or Magistrate 
of the fust class, as the case may be 
An offence punishable under section 5 
(2) of the Act is non-cognizable as sec- 
tion 156, Criminal Procedure Code which 
nathorises an officer in charge of a Police 
Station to investigate a cogmzable offence 
without the order of a magistrate, will 
not aoply to investigation of an offence 
■ made under the Act 

(Paras 14. 15) 
The offence of 'misconduct’ as defined 
in section 5 of the Act has a very wide 
meaning It includes the offences under 
sections 161, 165, and 165A. Indian Penal 
Code and some more offences The Pre- 
vention of Corruption Act creates two 
new rules of evidence, one under S 4 and 
the other under section 5 (3), of an 
•exceptional nature and contrary to the 
accepted canons of criminal lurisprudence. 
These sections introduce an exception to 
the genera] rule as to the burden of proof 
in criminal cases and shift the onus on 
l970 Cri.L.J 29. 


of India (Dutta C. J.) 

to the accused. Section 5 (21 prescribes 
a very severe pumshment. In view of all 
these, the investigation into an offence 
of misconduct which is pumshable under 
section 5 (2) has been left to police offi- 
cers of high rank and consequently such 
an offence is non-cognizable. AIR 1955 
SC 196, Rel. on. (Para 16) 

No question of remitting the case foi 
reframing of charges can arise in the case 
as the ciharge of conspiracy refers to a 
non-cognizable offence only and not to 
cognizable as well as non-cogmzable of- 
fence Such a charge cannot exist in the 
e 5 'e of law as the court could take no 
cognizance of such a conspiracy without 
sanction under section 196A (2) of the 
Criminal Procedure Code. Hence the 
charges must be quashed AIR 1961 SC 
1241, Distinguished. (Para 18) 

Cases Referred: Chronological Paras 

(19611 AIR 1961 SC 1241 (V 48) = 

1961 (2) Cri LJ 302, State of A P. 

V Kandimalla Subbiah 18 

(1955) AIR 1955 SC 196 (V 42) = 

1955 Cri LJ 526, H N. Rishbud 
V. State of Delhi 10, 11, 14, 16 

N. C Malkani, S. K Sen. A. R Baner- 
jee (In No 63), P Chaudhuri, B. K Gos- 
swami, M S Pathak (In No 87), D 
Pathak, P P (m No. 112) and J. Chou- 
dhuri. P C Kataki (in No. 143), for Peti- 
tioners, B C Barua, Advocate General, 
A Singh P P , D Pathak, P P.. (in Nos 
63, 87 and 143), G. Bhattachariee, B. K 
Goswami, P C Deka, B C Barua (m 
No 112), for Opposite Parties 
_ DUTTA, C, J.: This is a revision peti- 
tion The petitioner’s case is that he had 
been serving in the Indian Army as a 
Commissioned Officer for 23 years and 
pensioned off since 1st December, 1967 
In the vear 1960 the Central Government 
decided to construct roads on the north- 
ern corners of India with one of the 
headquarters at Tezpui under the com- 
mand of Brigadier O. M Mani, Chief En- 
gineer and with such headquarters at 
Dibrugarh, Along and other places in 
North East Frontier Agency under En 
gineer Commanders The petitioner was 
one of such Engineer Commanders and 
posted at Dibrugarh from November 196(( 
to 2nd April 1962 under the said Chief En- 
gineer, as a Division Commander, local pur- 
chases of stores required for the const- 
ruction of roads, bashas, bridges and cul- 
verts, materials like bricks, broken bricks, 
bamboos thatch, timbers and sand etc 
These materials had to be removed from 
Dibrugarh to Lekhabali, Sonarighat, Deo 
righat and ot'ner places beyond the river 
Brahmaputra and to be air-lifted to Along 
and other places in North East Frontier 
Agency from Mohanbari The petitioner 
was authorised to direct local purchases 
of the said materials up to the extent of 
Rs 10,000/- per each supply order to be 
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issued by the petitioner under his signa- 
ture only and he was also authorised to 
enter into a contract to the extent of 
Bs 5,00,000/- The construction of the 
roads was treated as an emergency work 
and hence acceptance of the supply quo 
tations and purchases on negotiations from 
suppliers were permitted and quotations 
from the suppliers were not insisted upon. 

On the 5th July, 1963 that is more than 
one year after the petitioner was trans- 
ferred to Roorki as Commander of the 
G. R E F Centre, the Superintendent 
of Police of the Special Police Establish 
nient, C I. A , New Delhi filed a first 
information report allegmg that the peti- 
tioner and one Israil Khan had by mani- 
pulation of quotations caused supply 
orders to be issued in the name of Israil 
Khan and Sons in which they were 
interested, giving exorbitant rates. It was 
alleged that the petitioner abused his 
position as a public servant in the matter 
of purchase of materials and also in 
carriage of stores by boats across the 
Brahmaputra and thereby committed mis- 
conduct in the discharge of his duties 
On these allegations a Special Judge by 
order dated the 29th April, 1968, framed 
charges against the petitioner and this 
revision petition has been filed for quash- 
ing the same 

2. It is necessary to mention certain 
dates to show how the case progressed 
during the course of nearly six years 
The first information report was submitt- 
ed on 5-7-63, and the accused was put 
under suspension in October of that year 
The statements of witnesses were record- 
ed from the 10th July up to the 13th 
October, 1964 Sanction for prosecution 
under Section 6 of the Prevention of Cor- 
ruption Act 1947 (hereinafter called the 
Act) was granted by the Government on 

3- 9-64 and on 21-10-64 chargesheet was 
filed in Court. The accused was sum- 
moned to appear in Court in June, 1965 
and some documents under Section 173, 
Criminal Procedure Code were filed on 
the 18th November, 1966. As the accus- 
ed was not given copies of the said docu- 
ments, in April 1967. he filed an applica- 
tion for supply of relevant documents and 
the Court passed an order on 15-5-67 foi 
the supply of such documents to the ac- 
cused. 

The prosecution moved this Court 
against the order of the Judge dated 15- 
5-67 and this Court dismissed the peti- 
tion on 12-9-67 The accused also moved 
this Court for quashing the proceedings 
and this Court dismissed the petition on 
112-4-68 The charges were flamed on 29- 

4- 68 and against this order framing the 
charges, this Court was moved on 1-5-68 
by a petition which is before us now The 
accused has first been charged of conspi- 
racy to commit an offence punishable 
under Section 5 (2) of the Act. Second- 


ly he has been charged for committing- 
that offence in pursuance of the cons- 
piracy. 

3. The first point raised by Mr Mal- 
kani IS that under Section 549 of the Cri- 
minal Procedure Code the Central Gov- 
ernment may make rules as to the cases 
in which persons subTect to military, 
naval or air force law shall be tried by 
a Court to which the Code applies or by 
court-martial. The Central Government 
framed rules under the said section call- 
ed the Criminal Courts and Court Martial 
(Adiustment of Jurisdictic) Rules 1952 
It IS not necessary to quote all the rules 
It will suffice to say that under rule 3- 
of the said rules, when a person subject 
to military, naval or air force law, is- 
brought before a Magistrate on accusa- 
tion of an offence for which he is liable 
to be tried by court martial the Magis- 
trate IS not to proceed with the case un- 
less he is moved to do so by the relevant 
military authority He can, however, 
proceed with the case when he is of the 
opinion, for reasons to be recorded, that 
he should so proceed without being moved' 
in that behalf by a competent authority. 

Even in such a case, the Magistrate has 
to give notice of his opinion to the Com- 
manding Officer and he is not to pass any 
order of conviction or acquittal or frame 
charge or commit the accused until the 
expiry of seven days from the service of 
the notice The Commanding Officer can 
inform the Magistrate that m his opinion 
the accused should be tried by court- 
martial Subsequent rules prescribe the 
steps to be taken thereafter It is an 
admitted fact that in the instant case, 
these rules were not followed 

It is conceded that section 549, Crimi- 
nal Procedure Code did not formerly ap- 
ply to proceedings before a Special Judge. 
However, by the Criminal Law Amend- 
ment Act of 1966 (hereinafter called the- 
Act of 1966), it IS declared that for the 
purposes of the Criminal Law Amend- 
ment Act of 1952, by which the appoint- 
ment of Special Judges is provided, the 
Court of a Special Judge shall be deemed 
to be a Court of ordinary ciiminal jus- 
tice Then sub-section (1) of Section 5 of 
the Act of 1966 reads as follows 

’*5. (Ij Notwithstanding anything con- 
tained in this Act or m the principal Act 
as amended by this Act, — 

(a) cases pending immediately before* 
the 30th day of June. 1966, before a spe- 
cial Judge m which one or more persons 
subject to military, naval or air force law 
is or are charged with and tried for an- 
offence under the principal Act together 
\wth any other person or persons not so- 
subj'ect, and 

(b) cases pending immediately before 
the said date before a special Judge in 
which one or more persons subject to 
military, naval or air force law is or are 
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alone charged vath and_ t^ed for ^ 
offence under the principal Act and 
charges have already been framed against 
such person or persons, 
shall be tried and disposed of by the 
special Judge.” 

4. In the case before us the charge- 
sheet was submitted on 21-10-64 and the 
charge was framed on 29-4-68. The Pfh." 
tioner is charged and being tried together 
with a person who is not subject to mili- 
tary, naval or air force law. The 1^^“ 
ed Advocate-General therefore subrmte 
that as the accused was charge-sheeted 
and his trial commenced before 30-6-tb. 
clause (a) of the above section 5 (1) ap- 
plies in this case and the proceedings can 
be continued before the Special Judge. 
Mr Maikani’s first contention is that the 
word "charged” means framing of charge 
and therefore the above provision does 
.not save the present proceedings as adi^- 
charge was framed after the 
1966. There is no force in 


(11 
in 
Code 
He 
30th 


,not save 
tedly the 

[this argument. The word ch^ged 
only mean the submission of the cnarge- 

It is obvious from sub-section (2i that 
where the accused is subject to military, 
naval or air force law, and is alone charg- 
ed and tried for an offence and charg^ 
have already been framed agamst sura 
person before 30-6-66, the case shall be 
disposed of by the special Judge This 
shows that a distinction is made between 
"charged” and "framing of charge.” 

5. Mr. Malkani next argues that 
begins only after the magistrate 
satisfies himself under Section 251-A 
that all the documents referred to 
Section 173, Criminal Procedure 
have been furnished to the accused. He 
points out that even long after the 
June, 1966, some of the documents vrere 
not so furnished and the magistrate nad 
to order the prosecution to furnish the 
same Therefore, he contends that the 
trial did not begin before the 30th June, 
196'6. There is no force in this argument 
either. The word "trial” was defined in 
the Criimnal Procedure Code of 1872 to 
mean proceedings after the framing of 
charge. This definition was dropped and 
now there is no fixed or universal mean- 
ing of the said word. It must be constru- 
ed according to the particular context 
and intendment of each individual section. 
Under Section 251-A (11, the documents 
are to be given at the commencement of 
the trial when the accused appears or is 
brought before a magistrate. Therefore, 
obviously the trial under the section 
begins as soon as the accused appears or 
is brought before a magistrate. In this 
view of the matter the trial of the ac- 
cused in the present case began long 
before the 30th June, 1966 and clause (al 
of Section 5 (1) of the Act of 1966 applies 
to it. 


6. The second contention of kfr, Mal- 
kani is that under Section 196A (21 of 
the Criminal Procedure Code, sanction of 
the State Government or a Chief Presi- 
dency Magistrate or District Magistrate 
^ecially empowered is necessary for a 
Court to take cognizance of an offence of 
conspiracy where the object of the cons- 
piracy is to commit any non-cognizable 
offence. In the present case charges have 
been framed on the allegation that the ac- 
cused entered into a conspiracy to commit 
an offence under Ss. 5 (2)/5 (1) (d) of 

the Prevention of Corruption Act (here- 
inafter called the Act). A second charge 
has been framed on the allegation that 
the accused in pursuance of the said cons- 
piracy committed offences under the said 
sections. 

7. It is pointed out that Section 5A of 
the Act lays down that notvidthstandzng 
anything contained in the Code of Cri- 
minal Procedure, no police officer below 
the rank (a) in the Presidency towns of 
Madras and Calcutta, of an Assistant Com- 
missioner of Police fb) in the Presidency 
town of Bombay, of a Superintendent of 
Police, and (c) elsewhere, of a Deputy 
Superintendent of Police shall investigate 
any offence punishable under S. 161, Sec- 
tion 165, or Section 165-A of the Indian 
Penal Code or under sub-section (2) of 
Section 5 of this Act, without the order 
of a Presidency Magistrate or a Magis- 
trate of the first class as the case may 
be, or make any arrest therefore without 
a warrant, 

8. In Section 4 (n) of the Criminal 
Procedure Code, non-co^nizahle offence 
is defined as an offence for which a Police 
officer may not arrest without a warrant. 
It is submitted that an offence under 
Section 5 of the Act is non-cognizable as 
a police officer, which means any police 
officer, cannot make an arrest for it with- 
out a warrant. 

9. Civil Revn, No. 53 of 1968 was heard 
by this Bench and it was submitted in 
that case on behalf of the petitioner that 
when the offence under Section 5 of the 
Act was investigated by an Inspector of 
Police, it would be non-cognizable, as the 
Inspector could not make an arrest with- 
out a warrant. But when it was inves- 
tigated by a Deputy Superintendent of 
Police,^ who could arrest without a war- 
rant, it would be cognizable. This argu- 
ment was accepted. Now the contention 
is that an offence under Section 5 of the 
Act IS always non-cognizable. It may be 
noted that in Civil Rule No. 53 of 1968 
the offence was mvestigated by an Ins- 
pector of Police and in the present case it 
was investigated by a Deputy Superin- 
tendent of Police. The new contention is 
now for our consideration. 

10. At this stage we mav deal with 
the history of the offence of'bribeiv 
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public officers Under the Criminal Pro- 
cedure Code, most of the offences relat- 
ing to public servants as such were non- 
cognizable As pointed out by the Supreme 
Court in H N Rishbud v State of Delhi. 
AIR 1955 SC 196, the underlying policy 
was that public servants who had to dis- 
charge their functions often under diffi- 
cult circumstances, should not be expos- 
ed to the harassment of investigation 
against them on mformations levelled, 
possibly by persons affected by their offi- 
cial acts, unless a magistrate was satisfi- 
ed that an investigation was called for 
and on such satisfaction authorised the 
same 

There was wide-spread corruption 
among the public servants in the wake of 
the second World War due to various 
controls, licences etc introduced for 
regulating trade and commerce So, the 
Act was passed in 1947 and it was laid 
down in Section 3, that offences undei 
Sections 161, 165 and 165-A of the Indian 
Penal Code would be deemed to be 
cognizable offences for the purposes of 
the Criminal Procedure Code notwith- 
standing anything to the contrary contain- 
ed therein It was also provided that a 
police officer below the rank of a Deputy 
Superintendent of Police would not in- 
vestigate such an offence without the 
order of a Magistrate or make any arres< 
without warrant This proviso was omitt- 
ed when Section 5-A of the Act was 
inserted 

Then by the Code of Criminal Pro 
cedure (Amendment) Act 1955. Ss 161 
and 165 were made cognizable and these 
sections were therefore omitted from 
Section 3 of the Act by an amendment 
of 1955 The result is that the offences 
under Sections 161, 165 and 165-A of the 
Indian Penal Code have become cogniz- 
able for the purposes of the Criminal 
Procedure Code But it is laid down in 
Section 5-A of the Act that no police 
officer below the rank of a Deputy 
Supeiintendent of Police can investigate 
any offence punishable under the above 
sections or Section 5 (2) of the Act with- 
out the order of a Presidency Magistrate 
or Magistrate of the first class, as the 
case may be, or make any arrest there- 
for without a warrant 

11. In the Rishbud case, AIR 1955 SC 
196 mentioned above, the Supreme Court 
observed as follows' 

"When, therefore, the Legislature 
thought fit to remove the protection of the 
public servants, in so far as it relates to 
investigation of the offences of corrup- 
tion comprised in the Act, by making 
them cognizable, it may be presumed 
that it was considered necessary to pro- 
vide a substituted safeguard from undue 
harassment by requiring that the investi- 
gation is to be conducted normally by a 
police officer of a designated high rank ” 


of India (Dutta C J.) 1970 Cri. L. J. 

+ learned Advocate-General con- 

tends that the above observation means 
that an offence pumshable under S 161 
or 165 or 165A, Indian Penal Code is 
cognizable and Section 5A of the Act only 
provides a safeguaid to pubhc officers 
He further contends that an offence puni- 
shable under Section 5 (2) of the Act is 
also cognizable under the Criminal Proce- 
dure Code as the punishment prescribed 
by It may extend to_ imprisonment for 
seven years and Section 5A only provides 
a safeguard 

13. We do not think that the interpre- 
tation given by the learned Advocate 
General to the observation in question is 
correct The offences of bribery and cor- 
ruption on the part of public officers, 
have been made cogmzable for the pur 
poses of the Criminal Procedure Code 
But when investigation is made into such 
an offence under the Act, a safeguard is 
provided in Section 5A of the said Act 
The Supreme Court does not say that 
such an investigation will be an investi- 
gation into a cogmzable offence 

14. The Criminal Law Amendment Act 
of 1952 provides for appointment of Spe- 
cial Judges for the trial of offences puni- 
shable under sections 161 or 165 or 165A, 
Indian Penal Code or section 5 (2) of the 
Act As said above, the question is whe 
ther an offence pumshable under S 5 (2) 
of the Act IS cognizable or non-cogniza- 
ble In the Rishbud case, AIR 1955 SC 
196 the Supreme Court observed that 
offences were divided into two categories, 
cogmzable and non-cognizable "for the 
purposes of investigation" Section 155 (2) 
of the Criminal Procedure Code lays down 
that no police-officer shall investigate a 
non-cogniz3ble case without the order of 
a magistrate Section 156 of the said Code 
confers powers on any officer in charge 
of a police-station to investigate a cogni- 
zable case without any order of a magis- 
trate Hence if an offence punishable 
under section 161 or 165 or 165A, Indian 
Penal Code is investigated under S 156, 
Criminal Procedure Code as a cognizable 
offence, the court can punish only under 
those sections and the prescribed punish- 
ment IS imprisonment of either descrip- 
tion for a term which may extend to 
three years or with fine or with both 

15. The offence of "misconduct” puni- 
shable under Section 5 (2) of the Act is 
defined in Section 5 "Misconduct” as 
defined there includes not only the off- 
ences under Ss 161, 165 and 165A of 
the Indian Penal Code, but also some 
new offences Hence a man who com- 
mits an offence under Section 161 or 
165 or ] 65A of the Indian Penal Code can 
be punished either under Section 5 (2) 
of the Act or under the said section of 
the Indian Penal Code The punishment 
prescribed by Section 5 (2) of the Act is 
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imprisonment for a term which shall not 
be less than one year and may extend to 
seven years and also fine. The Court 
may, however, for special reasons to be 
recorded m writing impose a sentence of 
imprisonment of less than one year 
If an offence under Section 161 or 165 
or 165A, Indian Penal Code is to be puni- 
shed under Section 5 (2) of the Act. the 
investigation must be under the Act and 
in that case no police-officer below the 
rank of a Deputy Superintendent of Police 
can investigate it without the order of 
a Presidency Magistrate or magistrate of 
the first class, as the case may be. An 
offence punishable under Section 5 (21 of 
the Act IS non-cognizable as section 156. 
Criminal Procedure Code which autho- 
rises an officer in charge of a police-sta- 
tion to investigate a cognizable offence 
without the order of a magistrate, will 
not apply to investigation of an offence 
made under the Act Thus, if a public 
servant is accused of accepting bribe, an 
inve.stigation can be made under S. 156 
o[ the Cr. P C. followed by a trial in 
which he can be convicted under S. 161, 
Indian Penal Code. But investigation mav 
also be made under Section 5A of the Act 
follov^ed by a trial in which Sections 4 
and 5 (3) of the Act may be applied and 
the accused convicted under Section 5 (2) 
of the Act The investigation under Sec- 
tion 156 Cr P. C will be an investiga- 
tion into a cognizable offence whereas 
investigation under Section 5A of the Act 
will be an investigation into a non-cogni- 
zable offence punishable under Section 5 
(2) of the Act 

16. The above interpretation appears 
to be in conformity with the policy of 
the legislature to give protection to the 
public officers. As explained above, the 
offence of "misconduct” as defined in Sec- 
tion 5 of the Act has a very wide mean- 
ing It includes the offences under Sec- 
tions 161, 165 and 165A, Indian Penal Code 
and some more offences As pointed out 
by the Supreme Court in the Rishbud 
case, AIR 1955 SC 196 the Act creates 
two nev/ rules of evidence, one under Sec- 
tion 4 and the other Section 5 (3) of an 
exceptional nature and contrary to the 
accepted canons of criminal iurisprudence 
These sections introduce an exception to 
the general rule as to the burden of proof 
in criminal cases and shift the onus on 
to the accused Section 5 (2) prescribes 
a verv severe punishment In view of all 
these, the investigation into an offence of 
"misconduct” which is punishable under 
section 5 (2i has been left to police-offi- 
cers of high rank and consequently such 
an offence is non-cognizable 

17. In the instant case, two charges 
were framed against the petitioner The 
first charge is for conspiracy to commit 
an offence punishable under Section 5 (2) 
of the Act, As such an offence is non- 


cognizable, sanction under Section 196A (2) 
of the Criminal Procedure Code was 
necessary. No such sanction was obtain- 
ed Hence the charge for conspiracy can- 
not stand. The second charge was for 
commission of offence punishable under 
Section 5 (2) of the Act "pursuant to 
the conspiracy ” As no cognizance of any 
case of conspiracy could be taken for 
want of sanction, the second charge must 
also fail 

18. The learned Advocate-General sub- 
mits that if the charges are found to be 
invalid, the case should be sent back for 
reframing the charges. Tn this connec- 
tion he cites the iudgment of the Supreme 
Court in The State of Andhra Pradesh 
V Kandimalla Subbiah, AIR 1961 SC 
1241 in which the case was sent back for 
reframing oi charges In that case the 
charge of conspiracy referred to certain 
cognizable as well as to non-cognizable 
offences Hence the question of refram- 
ing of the charge could arise But in the 
case before us the charge of conspiracy 
refers to a non-cognizabe offence onlv 
viz an offence punishable under Section 5 
(2)_ of the Act Such a charge cannot 
exist in the eve of law as the Court could 
take no cognizance of such a conspiracy 
without sanction under Section 196-A (2' 
of the Criminal Procedure Code. Hence 
the charges must be quashed 

19. Mr Malkani has strenuously argu- 
ed that the materials before the Special 
Judge disclosed no offence for which any 
charge could be framed and that the 
charges are so vague that the accused 
could not defend himself properly. He 
submits that several distinct offences, 
arising cut of different transactions have 
been amalgamated in one charge He fur- 
ther submits that the trial has been con- 
ducted in a most dilatory and vexatious 
manner and hence the entire proceedings 
are liable to be quashed 

20. We need not go into the above 
questions as we are quashing the charges 
on the ground already stated 

21. The petition is allowed and the 
charges are quashed The rule is made 
absolute 

22. Criminal Rewsions Nos 87, 112 & 
143 of 1968 — Criminal Revisions Nos 87, 
112 and_ 143 of 1968 are also heard with 
this petition as they all arise out of the 
same c.ase. The Delhi Special Police 
Establishment submitted charge sheet 
against Lt Col G. K Apte (petitioner in 
Criminal Revision No 63 of 1968). Major 
Sappa Hamid, K K Banerjee, who was 
the Ordnance Officer, Contractor Israil 
Khan and three employees of the said 
contractor The learned magistrate dis- 
charged K K Baneriee and the employees 
of the contractor but framed charges of 
conspiracy against Lt Col G K Apte, 
Major Sappa Hamid and Israil Khan. 
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Maior Sappa Hamid and Israil Khan have 
filed Criminal Revisions Nos, 143 and 87 
of 1968 respectively for quashing of the 
charges and the State has filed Criminal 
Revision No 112 of 1968 against the order 
of discharge of K. K. Banerjee and the 
three employees of the contractor. All 
these cases are covered by our judgment 
In Criminal Revision No. 63 of 1968 In 
the result the petitions in Criminal Revi- 
sions Nos 143 and 87 of 1968 are allowed 
and the charges framed against the peti- 
tioners are quashed. The petition in Cri- 
minal Revision No. 112 of 1968 is reject- 
ed, 

23. K. C. SEN, J;: I agree. 

Ordered accordingly. 


1970 CRI. L. J. 4S4 (Yol. 76, C. N. 104) = 
AIR 1970 BOMBAY 134 (V 57 C 23) 
VAIDYA, T. 

Prabbudas Kalyanji Adhia, Appellant v. 
State, Respondent. 

Criminal Appeal No 1626 of 1967, D/- 
9-4-1969 

Drugs and Cosmetics Act (1940), Ss. 3 (b), 
18 (c) and 27 — Drugs — Definition of 
D. D. T. is a drug — Sale of compound con- 
taining D.D.T. without obtaining licence — 
Conviction under S. 18(c) read with S. 27 is 
proper. 

The accused himself had admitted that the 
substance which he sold without obtaining 
licence as D D. T. compound contained 
DDT. 

Held having regard to the popular as well 
as dictionary meamng of the word ‘drug’, the 
D. D. T compound which was sold by the 
accused was a drug irrespective of whether 
it was notified by the Government of India 
or whether it contained the chemical ingredi- 
ents which the Public Analyst has found or 
not The accused, therefore, was hable to be 
convicted under S 18(c) read with S. 27. 
Convichon of the accused could not, how- 
ever, be based on the report of the Public 
Analyst which did not mention protocol 
test (Para 4) 

N V Adhia, for Appellant, V. T Gam- 
hhirwala. Asst Govt Pleader, for the State 
JUDGMENT: The only question which 
anses in this appeal filed, by Prabhudas Kal- 
yanji Adhia against his conviction under Sec- 
tion 18(c) read with Section 27 of the Drugs 
and Cosmetics Act, 1940, for manufacturing, 
stocking and selling on July 15, 1966 the 
substance which he descriTbed as *0. D. T. 
compound’ without a licence under the said 
Act 1.S, whether the said D D. T. com- 
pound IS a drug within the meaning of that 
Act 

2. The accused did not dispute that at 
the relevant time he was manufacturing, sto- 
cking and selling at 121, Parel Tank Road, 

JM/LM/F73/69/GKC^''' 


Parel, Bombay 12, as proprietor of M/s. Hill 
Side Products D. D. T. compound, but he 
denied that the substance which he was 
manufacturing or selling was intended to be 
used for the destruction of vermin or insects 
which cause disease in human beings or 
animals as mentioned in a notification of the 
Government of India under Section 3(b)(ii), 
He relied on a label which was used on lus 
product which he produced. On one side 
of the label there is a picture of a theatre 
and it IS written' 

“Theatre Brand 
D. D T. Co 

Technical DDT cum Malathion 

Superioi Quality 

Hill-side Products, Bombay ” 

On another side of the label it is written: 

“Not for medical use 

Theatre Brand D D T is to be used 
with a sprayer for the control of horticultu- 
ral and household pests other than those 
that cause disease in human beings or animals. 

Caution: — Store well away from 

Children, animals, food- 
stuffs and animal feed. 

Wash hands after use. 

Do not pour or spill on open fire. 

HiU-side Products 
Parel Tank Road, Bombay 12.” 

The accused did not dispute that D D. T. 
was actually used in this drug. His only 
contenhon, therefore, was that the product 
was not intended to be used as medicine 
and, therefore, it was not a drug; He also 
contended that the report of the Public Ana- 
lyst, which was relied on by the complam- 
ant who was a Drug Inspector, did not men- 
tion the protocol test and hence the report 
was useless as evidence 

3. The learned Magistrate was of the 
view that notv'ithstanding the contents of the 
label, the substance manufactured by the 
accused was drug It is argued before me 
that the finding of the learned Magistrate 
was not nght firstly because the report of 
the Pubhc Analyst did not mention the 
.protocol test and secondly because the 
substance manufactured, stocked and sold 
by the accused was not for medicinal use 
and the learned Magistrate erred m relying 
on the report and in holding in spite of what 
was menboned in the label that the D D. T. 
compound sold by the accused was dmg 

4. The Magistrate convicted the accused 
under Section 18 (c) read witli Section 27 of 
the Act and sentenced him to suffer simple 
imprisonment for one day and to pay a fine 
of Rs 200 or in default to suffer further 
imprisonment for 15 days In my judgment, 
the convichon and sentence passed against the 
appellant must be confirmed although not 
for the reasons stated by the Magistrate. 
The Learned Magistrate was not right in 
relying on the report of the Public Analyst 
which did not mention the protocol test. 
Nevertheless, as the accused himself has ad- 
mitted that the substance which he sold 
contained D.D.T. and it was sold as “D.D.T. 
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■compound,’ it will be against commonsense 
to hole' that it was not a drug. It is a well- 
-established canon of construction that m 
-dealing with matters relating to the general 
-public, statutes are presumed to use 
words in their popular sense; uti loquitur val- 
gus. The Drugs and Cosmetics Act is deal- 
.ing with matters relating to the general pub- 
lic. Its object is to regulate the iirmort, 
rrianufacture, distnbution and sale of drugs 
and cosmetics. There is no exhaustive den- 
-nition which includes certain things which 
perhaps, according to popular usage, could 
not be included in the popular meaning of 
the word ‘drug’ or m respect of which there 
•might be some doubt as to whether they 
would be considered as drugs according _ to 
•the popular meaning of the word. Section 
•3 (b) reads' 

3 (b): “Drug’ includes — 

(i) all medicines for internal or e.xtemal 
•use of human beings or animals and all sub- 
stances intended to be used for or in the 
•diagnosis, treatment, mitigation or prevention 
of disease in human beings or animals; 

(ii) such substances (other than food) in- 
tended to affect the structure or any tunc- 
tion of the human body or intended to be 
used for the destruction of vermin or in- 
■sects which cause disease in human beings 
or animals, as may be specified from time 
to time by the Central Government by noti- 
fication in the Official Gazette.” 

Therefore, it is necessary for us to take into 
•consideration not merely the clause (i) and 
(ii) but to find out whether the substance 
which the accused manufactured, stocked and 
sold was a substance which was popularly 
considered as a drug In Halsbury’s Laws 
•of England, Volume 17, Third Edition, page 
448 para 831 it is stated- 

“The term “drug” includes medicine for 
internal or external use. In any case of 
doubt, it will be a question of fact for the 
deteimination of the court whether an arti- 
cle IS a dmg or not, and the answer will 
depend upon whether or not the substance 
was sold for use as medicine An article 
is not necessanly a drug because it is in- 
cluded m the British Pharmaccmoeia and 
may be used in the preparation of medicines, 
nor is an article a drug merely because it is 
sold under a designation which implies that 
it contains a drug in its composition, when 
in fact it does not.” 

In the present case, the accused himself has 
admitted that the substance which he sold 
as D p. T. compound contained D. D. T. 
which is a well-known drug in the 20th cen- 
tuiy The Oxford English Dictionary has 
described drug as ‘an original, simple medi- 
cinal substance, organic or inorganic, whe- 
ther used by itself in its natural condition 
or prepared by art, or as an ingredient in a 
meaicme or medicament’. Having regard to 
the popular as well as dictionary meaning 
of the word ‘drug’, I have no doubt that the 
D D. T compound which was sold by the 
accused was a drug irrespective of whether 
. it was notified by the Government of India 


or whether it contained the chemical in-[ 
giedients which the Public Analyst has found! 
or not 

5. In the result, the conviction and sen- 
tence passed against the appellant are con- 
firmed and the appeal is dismissed. 

Appeal dismissed. 


1970 CRI. L. J. 455 (¥ol. 76, C. N. 105) = 
AIR 1970 BOMBAY 135 (V 57 C 24) 
CHANDURKAR, J. 

R. J. Gujar, Appellant v. Jamnadas Gopalji 
and another. Respondents. 

Criminal Appeal No. 65 of 1968, D/- 13-3- 
1969. 

Prevention of Food Adulteration Act 
(1954), Ss. 16(l)(b), 19 ( 2 ), 11 and 10 — 
Accused a dealer in “Anik Ghee” supplied 
by manufacturers in sealed tin — Accused 
refusing to sell to Food Inspector 450 Grams 
out of pacldng of 2 Kg. and insisting to pur- 
chase the sealed tin — Inspector refusing to 
puichase sealed tin as offered — Dealer, held 
not guilty under Section 16(l)tb) — Provi- 
sions of Ss. 10, 11 and 19 to be read har- 
moniously — S. 10 cannot be so construed 
as to deprive seller of his defence under 
S. 19(2) — Neither S. 11 of the Act nor 
Rr. 22 and 22A of the Rules, prohibits Food 
Inspector to purchase more than 450 giams 
of sample — (Prevention of Food Adultera- 
tion Rules (1955), Rr. 22 and 22A). 

VVIiere the accused who was a Kirana mer- 
chant and was also dealing in “Anik Ghee” 
supplied to him by the manufacturers in 
sealed tins under a wananty, refused to sell 
the Food Inspector a samjole of 450 Grams 
after breaking open the sealed tin as required 
by the Food Inspector and insisted him to 
purchase the sealed tin of 2 Kg. but the 
Inspector refused to purchase the quantity 
more than 450 Grams under the impression 
that he had no power to purchase a quantity 
larger than 450 Grams 

Held that it could not be said that the 
accused had committed an offence of pre- 
venting the Food Inspector from taking a 
sample as contemplated by Section 16 (1) (b) 
of the Prevention of Food Adulteration Act. 
■The failure to obtain the sample by tbe Food 
Inspector was essentially the result of a mis- 
ajiprehension of the legal position under 
winch the Food Inspector himself was 
labounng, namely, that he was prohibited 
from purchasing more than 450 grams of the 
Food Article. Having regard to bis right to 
take the benefit of the statutory defence 
under Section 19 of the Act the seller was 
entitled to insist that it should be purchased 
in the form which he received it from 
manufacturer. (Para 9) 

Theie is nothing in Section 11 (1) of the 
Act or in Ri. 22 and 22 A of the Prevention 
of Food Adulterabon Rules which casts any 
positive obligation 'on the Food Inspector to 

KM/LM/F103/69/LGC/M 
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purchase 450 grams alone and not a gram 
more, nor is there anything which can be 
read as a prohibition to purchase a larger 
quantiti'- if he thought it necessary. 

(Para 7) 

The very fact that the quantaty of sample 
of Ghee to be supplied for analysis under 
R 22 IS specified to be an approximate 
quantity indicates that this rule is of dixec- 
torj' nature and there is nothing m this rule 
which prevents the Food Inspector m a 
given case from sending a larger quantity, 

(Para 7) 

The provisions of Sections 10, 11 and 19 
of the Act have to be read harmoniously and 
the provisions of Secbon 10 dealing with 
the powers of the Food Inspector cannot be 
so construed as to deprive the seller of the 
statutory defence under Section 19(2) of the 
Act If Section 10 is construed as giving 
a power to the Food Inspector to insist on 
a sale of an article in sealed container receiv- 
ed by the seller with a warranty from the 
manufacturer after breaking open the seal 
then such a construction will deprive the sel- 
ler of the defence under Section 19(2) of 
the Act (Para 8) 

A M. Bapat, for Appellant, V. G Palshi- 
kar (for No. 1) and M. M. Qazi, Asst. Govt. 
Pleader (for No. 2), for Respondents 

JUDGMENT; This is an appeal filed by 
the Food Inspector of the Akot Municipal 
Council challenging the ]udgment of acqmtt- 
al of the respondent No. 1, who was acquitt- 
ed of the offence under Section 16(l)(b) of 
the Prevention of Food Adulteration Act, 
1954, hereinafter referred to as the Act 

2. The facts in this case are not disput- 
ed The respondent No 1 is a Kirana mer- 
chant, who deals, among other ai tides, in 
a product called “Anik Ghee”, which is pro- 
duct of Hindustan Lever Limited. The rom- 
plainant went to the shop of the respondent 
No 1 at about 11 20 A M on 19-8-1966 and 
asked him to sell him a sample of the quan- 
tity of 450 grams out of a sealed container 
weighing 2 kg which was kept for sale in 
the shop by the accused. The complainant 
served a notice on the respondent No 1 
that the sample of the food article “guarant- 
eed pure Anik Ghee” which was stocked in 
his grocer}' shop for sale in the packing of 2 kg 
was to ,be sent for analysis, and therefore, 
450 grams of “Anik Ghee” should be given 
to the Food Inspector The respondent No 1 
received this notice and endorsed thereon 
that he sold packed tins of “Anik Ghee” of 
Hindustan Lever Limited, Bombay, and that 
he did not sell in small quantity from the 
packed tin He further stated “if you re- 
quire, you can purchase a packed tin." 

2.4. The Food Inspector, however, carri- 
ed the impression that he had no power to 
purchase a quantity larger than 450 grams 
of sample of food-stuff, and tlierefore, he did 
not purchase the whole container He pre- 
pared a memo reciting all these facts in the 
presence of the two Panchas whom he had 
taken with him. According to the Food Ins- 


pector, this failure of the respondent No, 1 
to sell 450 grams of Anik Ghee after break- 
ing open the sealed container amounted to 
preventing him from taking a sample and 
he had thus committed an offence under Sec- 
tion 16(l)(b) of the Act. He, tlierefore, filed 
a complaint in the Court of the Judicial 
Magistrate, First Class, Akot, reciting all 
these facts. It is not necessary to reproduce- 
all the contents of the complaint except the- 
one relating to the explanation of the com- 
plainant why he did not purchase a larger 
quantity than 450 mams In the com- 
plaint it IS stated as follows . — 

“Under rules made under the Act, the- 
quantity of sample of the said Arbcle of 
Food-gnee to be supplied to the Public 
Analyst for analysis is specified to be 150 
grams The quanbty of sample is to be 
separated into tiuee parts before sending 
one of the parts for analysis to the Public 
Analyst, ‘and therefore the complainant had 
no authority to collect the quantity of the 
sample in any amount except than 450 
grams’.” 

(Underlming (here in ‘ ’) is mine ) 

3. The complainant examined himself 
and admitted in the witness-box that the ac- 
cused was wilhng to sell the whole bn if the- 
complainant so wanted. He sbcks to the ex- 
planabon why he did not purchase the whole 
tin by stabng that as per law he could not 
take more tlian 450 grams of sample. The- 
defence of the accused was that he was not 
permitted to sell retail quanbty of Anik 
Ghee and this defence was put to the com- 
plainant in cross-examinabon, and m cross- 
exammabon the complainant admitted that 
the accused had not sold any loose Ghee from 
the bn in queshon The warranty which 
was issued to the dealer by the Hindustan 
Lever Limited in respect of this article was 
put to the complainant in cross-examinabon. 

4. The trying Magistrate on these admit- 
ted facts found that there was no provision 
of law nhicli prevented the Food Inspector 
from pm chasing a larger quantity than 450 

f rams of sample He thus took the view that 
ecause tlie complainant did not purchase 
the whole bn or was unable to purchase 
the same it did not mean that the accused 
prevented him from takmg the sample. He, 
tlierefore, acquitted the accused Against 
tins acquittal this appeal has been filed 

5. The learned counsel for the appellant 
contends that having regard to the pro- 
visions of Rules 22 and 22-A of the Pieven- 
bon of Food Adulteration Rules, 1955, 
the complainant could insist on a sale 
of 450 grams of Ghee in the sealed 
container and tliat since the respondent 
No 1 had failed to sell this quantity he 
should have been held guilty of the offence 
under Secbon 16 (1) (b) of the .Act. He 
relied also on the provisions of Section 
10 (1) (a) (i) for the proposition that tlie 
ower which is given to the Food Inspector 
y this Section to take a sample of anv 
arbcle of food from any person selling such 
article could not be construed m such a way 
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that he would be prevented from taking the 
necessary sample This argument was 
supported by the learned Assistant Govern- 
ment Pleader appeanng for the State also. 

6. The learned counsel for the respon- 
dent No. 1, hovve^'^er, contended that there 
was no provision either in the Act or the 
Rules which prevented the Food Inspector 
from purchasing a sample of a quantity lar- 
ger than 450 grams and as he was willing 
to sell the sealed container he had not com- 
mitted any offence. 

7. In order to appreciate the rival con- 
tentions it will be necessary to refer to 
certain provisions of the Act and the Rules. 
It IS not disputed that the provisions of Sec- 
tion 10 (1) (a) (i) give power to the Food 
Inspector to take sample of any article of 
food from any person selhng such article. 
Admittedly it was this power which the 
Food Inspector was seeking to e.\'ercise 
But the real question is whether the failure 
of the Food Inspector to obtain the necessary 
sample from the respondent No. 1 was a 
result of any act on the part of the respon- 
dent No 1 or whether it was a result of 
misapprehension of the legal position with 
regard to his powers under which the Food 
Inspector was, namely, that there was pro- 
hibition for him to purchase a quantity more 
than 450 grams by way of a sample. It is 
also an admitted position that Rule 22 pres- 
cribes the quantities of samples to be sent 
to the Public Analyst in respect of severd 
articles specified therein. So far as Ghee is 
concerned, the quantity specified under 
Rule 22 IS 150 grams. It is worth noting 
that these different quantities in respect of 
different articles which are specified under 
this Rule are only approximate quantities, 
because the column specifying the quantity 
of the article under this rule is itself headed 
as “approximate quantify to be supplied”. 
The very fact that the quantity is specified 
to be an approximate quantify indicates that 
this Rule is of directory nature and there is 
nothing in this Rule which prevents the 
Food Inspector in a given case from send- 
ing a larger quantity. Section 11 of the Act 
prescribes the procedure to be followed by 
the Food Inspectors where a sample of food 
IS taken for analysis and it requires that the 
sample taken is to be divided into 3 parts 
then and there and these parts are to be 
marked and sealed in such manner as its 
nature permits. Cl (c) of sub-s (1) of S. 11 of 
the Act requires one of the parts to be 
delivered to the person from whom the 
sample is taken, another part is to be sent 
for analysis to the Public Analyst and the 
third part is to be retained for production if 
necessary, in case any legal proceedings are 
taken or for analysis by the Director of the 
Central Food Laboiatory under sub-section 
(2) of Section 13 of the Act. It is on the 
basis of this provision with regard to the 
division of the sample into 3 parts that it is 
contended that not more than 450 grams 
could be taken by the Food Inspector. Sec- 
tion 11 (1) nowhere specifies tire quantity 


to be taken by way of a sample. It is- 
difficult to read the figure ‘450’ into this Sec- 
tion, but probably the argument is that since 
S parts are to be made and one part w'hich is 
to be sent to the Public Analyst is to consist 
of 150 grams it is intended that tire total 
quantity must be of 450 grams In a given 
case that may be so, but there is nothing in 
Section 11 (1) of the Act which casts any 
positive obhgation on the Food Inspector to 
purchase 450 grams alone and not a gram 
more nor is there anytlung which can be 
read as a prolubition to purchase a larger 
quantity if he thought it necessary. Reliance 
is then placed on Rule 22-A of the Rules 
which is as follows ; — 

“22-A — Contents of one or more similar 
sealed containers having identical labels to 
conshtute the quantity of food sample. 
Where food is sold or stocked for sale or 
for distribution in sealed containers having, 
identical label declaration, the contents of 
one or more of such containers as may he 
required to satisfy the quantity prescnbed 
m Rule 22 shall be treated to be a part of 
the sample.” 

On the basis of this rule it is contended 
that the Food Inspector was justified in 
asking the respondent No. 1 to break open 
the sealed container and sell 450 grams out 
of its contents to him. I am unable to spell 
out this power of the Food Inspector from 
the words of this rule. The obvious purpose 
of this rule appears to be that m a given 
case the contents of one of the containers 
may be such that it may not be sufilcient to 
fulnl the requirement of Rule 22 and also 
the requirement of Section 11 where out of 
the 3 parts made, one is to be kept with the 
dealer and the other is to be retained by 
the Food Inspector In a given case if the 
contents of a container are less than or even 
equal to 150 grams, it will be impossible to 
divide contents of that container into 3 parts 
so as to make available to the Public Analyst 
a quantify sufficient for analysis and also a 
sufficient quantity to be retained, if neces- 
sary, to be sent to the Director of the Cen- 
tral Food Laboratory under sub-section (2) 
of Section 13, and it may, therefore, be 
necessary to araw_ on the contents of another 
container in order to provide sufficient 
quantity of this food article In the absence 
of this rule the accused might raise a de- 
fence that the different parts are not out of 
the same sample and it is obvious that it is. 
to meet such a contention that this rule ap- 
pears to have been made. But it is impos- 
sible to spell out from this rule a restriction 
on the power of the Food Inspector to pur- 
chase an>fthmg more than 450 grams or to 
insist upon the dealei to break open a sealed 
container and sell him a lesser quantity. Such 
a power does not appear to have been given 
by any of the provisions of either the Act or 
the Rules, either expressly or imphedly 

8. In tins connection a reference to Sec- 
tion 19 also becomes necessary. Section 19 
(2) enumerates the defences which are open 
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to a person who is prosecuted in respect of 
an offence under the Act and one of die 
defences is that the seller has purchased an 
article of food with a written warranty in the 
prescnbed form and that the article of food 
while in his possession was properly stored 
and that he sold it in the same state as he 
purchased it If we contemplate a case in 
which a dealer who sells arhcles received by 
him in sealed containers under a warranty 
from die manufacturer and that article, if it 
ds sold in the same state, namely, the sealed 
conaition in which he had received from the 
manufacturer, and that article is found to be 
adulterated, then there is a good defence to 
him diat the goods were purchased under a 
warranty and tliey were sold in the same 
state in which he had received them. The 
accused is entitled to raise such a statutory 
defence especially in a case where the tlealer 
deals in an aiticle hke the present case The 
accused has produced a warranty from the 
Hindustan Lever Limited as contemplated by 
Section 19 (2) and if he had sold this article 
111 a state other than the one in which he 
had received, namely, by letail sale after 
breaking open tlie seal of the manufacturer, 
he would have been deprived of the statu- 
ton' defence under Section 19 (2) of the Act. 
The prowsions of Sections 10, 11 and 19 of 
the Act will have to be read harmoniously 
and the piovisions of Section 10 dealing with 
tlie powers of the Food Inspector cannot be 
so construed as to depnve the seller of the 
statutory defence under Section 19 (2) of the 
Act If Section 10 is construed as ^ving a 
power to the Food Inspector to insist on a 
sale of an article m sealed container received 
by the seller witli a warranty from tlie manu- - 
facturer after breakmg open the seal then 
such a construchon will depnve the seller of 
Jtlie defence under Section 19 (2) of the Act. 

9, It will, theiefore, be seen that tlie 
failure to obtain the sample by tlie Food 
Inspector was essenfaally tlie result of a mis- 
apprehension of the legal position under 
which the Food Inspector himself was 
labouring, namely, that he was prohibited 
from purchasing more than 450 grams of the 
food arbcle. Secondly this is not a case in 
which tlie respondent No. 1 refused to sell 
an article of tood All that he insisted was 
that it should be purchased m the form in 
which he had received it from the 
manufacturer and in my view he 
was entitled to so insist, having re- 
gaid to his right to take the benefit 
of the statutory defence under Section 19 of 
the Act Under such circumstances, it cannot 
be said that the accused had committed an 
offence of preventing the Food Inspector 
from taking a sample as contemplated by 
Section 16 (1) (b) of the Act. The trying 
-Magistrate was, therefore, right in acquitting 
the accused. 

10. The result is that the appeal fails 
and IS dismissed 

Appeal dismissed. 


1970 CRI. L. J. 558 (¥ol. 76, C. N. 106) = 
AIR 1970 CALCUTTA 162 (V 57 C 24) 
AMARESH BOY AND S. N. BAGCHI, JJ. 

The State, Appellant v. Golam Rasul, 
Respondent 

Govt Appeal No. 6 of 1963, D/- 7-2- 
1969. 

Criminal P. C. (1898). Section 492 — 
Provision in Legal Remembrancer’s 
Manual of West Bengal does not enable 
Government of West Bengal to appoint 
any Public Prosecutor in respect of Cen- 
tral Territory of Andaman and Nicobar 
Islands — Calcutta High Court (Extension 
of Jurisdiction) Act (41 of 1953) — (Cri- 
minal P. C. (1898), S. 4(l)(i)) — (Civil 
P. C, (190S), S. 2 (7) (a)) — (Constitution ' 
of India, Art. 258 (1)), 

The Calcutta High Court under the 
Act 41 of 1953 exercises jurisdiction as 
the High Court for the Andaman and 
Nicobar Islands. The State Government 
of West Bengal has not been authorised 
to perform the functions of the State 
Government of the Central Territory in 
Andaman and Nicobar Islands That 
being so, the Legal Remembrancer of 
Government of West Bengal has no con- 
nection with the appeal from acquittal 
preferred by the Chief Commissioner of 
the Islands through the Public Prosecutor 
and therefore, has no authority to ap- 
point any lawyer either for the appel- 
lant State or for the accused-respondent 
in the appeal A pro\dsion in the Legal 
Remembrancer’s Manual under which 
there is an arrangement between Central 
Government and the State Government 
of West Bengal for appointing lawyers 
does not enable the Government of West 
Bengal to appoint any Public Prosecutor 
in _respect of the Central Territory under 
Section 492 Cr P. C In an appeal 
against an order of acquittal it is the ap- 
pellant-State, which is the Central Gov- 
ernment in the case, that has the right 
to prosecute the appeal by appointing a 
properly authorised lawyer (Para 12) 

Per Bagchi J. • — Legal Remembrancer 
ol West Bengal, can however, if appoint- 
ed by Central Government by virtue of 
provisions of Art, 258 (1), read with 

S 492 (1) of Criminal P C (1898). re- 
present Andaman and Nicobar Islands 
i. e Central Government in any appeal 
or proceedings before Calcutta High 
Court and can also nominate counsel for 
the Union Territory to prosecute the ap- 
peal for and on behalf of the Union Ter- 
ritory and can also appoint, upon the 
High Court’s approval. Counsel to repre- 
sent the respondent accused. Case law 
reviewed (Para 28) 
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Cases Referred: Chronological Paras 
(1952) AIR 1952 Madh B 13 (V 39) = 

1952 Cn LJ 153= Madh BLJ 1955 
HCR 1399, State v. Brindawan 25 
.(1949) AIR 1949 PC 263 (V 36) = 

50 Cri LJ 886 = 1949 All LJ 
325, Bhagwan Das v. The King 20 

<1933) AIR 1933 Cal 118 (V 20) = 

34 Cn LJ 662=ILR 60 Cal 603, 

Tushar Kanti Ghosh v. Governor 
of Bengal 26 

.(1919) AIR 1919 Cal 203 (V 6) = 

20 Cri LJ 170=ILR 46 Cal 544, 

Supdt and Remembrancer of Legal 
Aftairs Bengal v. Tularam Baro- 
dia 24 

Dipak Kumar Sen Gupta, for Appel- 
lant; J C. Sinha and I. A Qayum, for 
Respondent 

AMARESH ROY, J. : — This appeal is 
from Andaman and Nicobar Islands and 
has been preferred by the State through 
the Public Prosecutor, Andaman and 
Nicobar Islands, against an order of ac- 
quittal passed by the Additional District 
Magistrate, Andaman and Nicobar Islands 
on 27th December, 1962 in a trial held 
in Port Blair in Criminal Case No 63/40 
of 1962 in which the respondent Golam 
Rasooi was charged for an offence under 
Section 408 of the Indian Penal Code 
alleged to have been committed by him 
on or about 16th December, 1959 at Long 
Islands as a servant in the employment 
of Forest Co-operative Chain Stores in 
respect of Rs. 977 08 nP. That amount 
was alleged to be the money recovered 
from the Forest Mazdoors against goods 
supplied to them on credit which the 
Range Officer Henry Lawrence sent 
through N. Kaniappa Mudaliar and all- 
eged to have been received by Golam 
Rasooi. 

2-5. Case started on the report of the 
President of the Forest Co-operative 
Chain Stores Ltd , Chatham to the 
Superintendent of Police, Port Blair, in 
v/hicli it was alleged that Rs 2721 06 
nP was found short 

(His Lordship reviewed the evidence 
in the case and proceeded) 

6. In that state of evidence the find- 
ing of the learned Magistrate at the trial 
court that prosecution has failed to prove 
that the money was entrusted to Golam 
Rasooi is, in our view, the correct and 
proper finding That being so. apart 
from other infirmities in the prosecution 
case and evidence referred to by the 
learned Magistrate in his iudgment the 
order of acquittal is the only legal order 
that could be made in the case We, 
therefore, dismiss the appeal 

7. Besides dismissing the appeal on 
merits, we also need mention a feature 
in prosecuting this appeal. As we have 
already mentioned the appeal was pre- 
ferred under Section 417 (1) Cr. P C. by 


the State Government through the Pub- 
lic Prosecutor at Andaman and Nicobar 
Islands. In the Memorandum of Appeal 
it has been stated in paragraph 23 that 
the appeal was so filed by the Public 
Prosecutor — ''Being directed by the 
Chief Commissioner, Andaman and Nico- 
bar Islands in exercise of the powers of 
the State Government under Section 417 
of the Code of Criminal Procedure (vide 
Order No 193 dated 27th January, 1963)” 
A copy of that Order was appended to 
the Memorandum of Appeal as Annexure 
'B' When the appeal was presented in 
the Islands it was admitted by the order 
of Sri Halve who was functioning as the 
Registrar in the Islands in the absence 
of the Chief Commissioner. Thereafter 
on 24th April, 1963, an order was made 
by a Division Bench of this Court (D. 
Mukherfee and D. N Das Gupta, JJ.) in 
these terms — 

"Consequent on the order of admission 
of the appeal we direct the respondent 
Golam Rasooi to be re-arrested and re- 
leased cn bail to the satisfaction of the 
Chief Commissioner of the Andaman & 
Nicobar Islands We also direct the issue 
of usual notices ” 

Order for bail was modified by an 
Order dated 15th of July, 1964 passed by 
the Division Bench (D N. Das Gupta and 
A C Gupta, JJ ) It remains doubtful if 
a proper order admitting the appeal for 
hearing was made according to the Rules 
of the Appellate Side on this Court. 

8. At the hearing before us Mr Dipak 
Sen Gupta appeared for the prosecution 
being so appointed by the Legal Remem- 
brancer of West Bengal Mr. Sen Gupta 
stated before us that he has not been 
authorised either by the Public Prosecu- 
tor of Andaman and Nicobar Islands, nor 
has he been appointed as Public Prose- 
cutor for the purpose of this case by the 
State Government of Andaman and Nico- 
bar Islands which is a Central Territory. 
Mr Sen Gupta frankly stated that he 
was in doubt whether he has proper 
authority and locus standi to represent 
the appellant in this anneal 

9 It also appears that upto a stage 
during the pendency of the appeal in this 
Court the accubed-respondent Golam 
Rasooi had not entered appearance 
through any lawyer appointed by him 
At that stage the Legal Remembrancer 
of West Bengal Government appointed a 
^earned Advocate of this Court Mr. 
Jogesh Chandra Sinha to represent and 
appear for the respondent in this appeal 
Before the date of hearing, however, a 
learned Advocate Mr Inamdar Abdul 
Quayum has filed a Vakalatnama execut- 
ed_ by the respondent Golam Rasooi The 
said learned Advocate Mr. Abdul Qua- 
yum appeared before us at the hearing. 
The situation thereby created was one 
of doubt and confusion regarding the 



460 


State V. Golam Rasul (Baechi J ) 1970 Cri. L. J. 


position of the learned Advocate Mr. 
Jogesh Chandra Smha who was appoint- 
ed to appear for defence by the Legal 
Remembrancei of West Bengal 

10. It is also noticeable that during 
the pendency of the appeal in this Court, 
for the State th,e learned Dy. L R of 
West Bengal, Mr S N Baneriee appear- 
ed before ihe Division Bench on 24th 
April, 1963 and on 25th of July, 1964 an- 
other learned Advocate Mr. Prasun 
Chandra Ghosh appeared before the Divi- 
sion Bench tor the State 

11. The appeal was by the State Gov- 
ernment under Section 417 (1) Cr P C 
The territory of Andaman and Nicobar 
Islands is a Central Territory and the 
State Government in relation to that terri- 
tory is the Central Government of India. 
The Chief Commissioner appointed by the 
Central Government exercises the func- 
tions of the State Government for that 
territory and the appeal was filed through 
the Public Prosecutor of Andaman and 
Nicobar Islands under the directions of 
the Chief Commissioner given under Sec- 
tion 417 (1) Cr P C 

12. This High Court under the Act of 
1953 exercises lurisdiction as the High 
Court for the Andaman and Nicobar 
Islands The State Government of West 
Bengal has not been authorised to per- 
form the functions of the State Govern- 
ment of the Central Territory in Anda- 
man and Nicobar Islands That being so, 
the Legal Remembrancer of Government 
of West Bengal has no connection with 
the appeal, and therefore, has no autho- 
rity to appoint any lawyer either for the 
appellant State or for the accused-res- 
pondent in this appeal The learned Dy 
L R Mr. S N. Baneriee has referred to 
a provision in L R ’s Manual under 
which there is an arrangement between 
Central Government and the State Gov- 
ernment of West Bengal for appointing 
lawyers That provision, however, does 
not enable the Government of West 
Bengal to appoint any Public Prosecu- 
tor in respect of the Central Territory 
under Section 492 Cr P C. In an appeal 
against an order of acquittal It is the 
appellant-State, which is the Central 
Government m the present case, that has 
the right to prosecute the appeal by ap- 
pointing a properly authorised lawyer. 
Mr Dipak Sen Gupta was not so autho- 
rised 

13. For the accused-respondent in the 
appeal a lawyer appointed by him on a 
Vakalatnama appeared before us at the 
hearing The learned Advocate Mr. 
Jogesh Chandra Smha, who was appoint- 
ed bv the Legal Remembrancer of West 
Bengal, was rendered functus officio and 
had no proper authority to represent the 
accused-respondent 

14. Such state of confusion in the im- 


portant matter of proper representation; 
at the Bar of the parties in the appeal 
is likely to hamner proper disposal of ther- 
appeals for doing iustice between parties. 
Governments concerned should be alive- 
to the necessity of proper appointment 
of lawyers and avoid such confusion As, 
however, the learned Advocates, who 
were before us, had prepared the case, 
we availeci their assistance at the hearing 
of the appeal They made their submis- 
sions on the evidence in the case and the 
order we have made above was upon 
hearing of all the three learned Advo- 
cates above mentioned 

15. The appeal is dismissed The Res- 
pondent Golam Rasool is discharged’ 
from the Bail bond. 

16. BAGCHI. J. ; — I agree with my 
Lord that the appeal be dismissed and 
the respondent, Golam Rasul, be dis- 
charged from the bail bond But I like 
to add a few words of my own on some 
question of law 

17. In the matter of appointment of 
the Public Prosecutor and the defence 
Counsel in this appeal, there has been 
utter confusion and violation of law My 
Lord has been pleased to deal with the 
matter regarding how they were appoint- 
ed to represent this appellant, the Union 
Territory of Andaman and Nicobar 
Islands and the respondent, Golam Rasul. 

18. Section 492 of the Code of Crimi- 
nal Procedure reads as follows — 

'The Central Government or the State 
Government may appoint, generally, or 
in any case, or for any specified class of 
cases, in any local area, one or more offi- 
cers to be called Public Prosecutors 
(added by Sec 3 — Anti-Corruption 
Laws Amendment Act, Act XL of 1964 
which came into force on and from 18- 
12-64) ” 

Section 4 sub-section (1), clause (i) of 
the Code of Criminal Procedure says — 

" 'High Court’, in relation to the Anda- 
man and Nicobar Islands, means the High 
Court in Calcutta, and in relation to any 
other local area, means the highest court 
of criminal appeal for that area ” 

19 The High Court of Calcutta has 
lurisdiction over the local area of the 
State of West Bengal as well as of the 
local aiea of the Andaman and Nicobar 
Islands The Andaman and Nicobar 
Islands are a centrally administered ter- 
ritory The executive power of the 
State Government under Art 154 of the 
Constitution vests m the Governor where- 
as the executive power of a centrally 
administered territory vests in the Pre- 
sident under Art 73 of the Constitution. 

20. Section 492 of the Code of Cnmi- 
nal Procedure, 1898 since the amendment 
in 1964 authorises the Central Govern- 
ment or the State Government, as the 
case may be, to appoint, generally, or 
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in any case, or for any specified class of 
cases, in any local area, one or more offi- 
cers to be called Public Prosecutors The 
emphasis lies in the expression 'in any 
local area’ as occurring in Sec. 492, sub- 
section (1) of the Code of Criminal Pro- 
cedure, 1898 Their Lordships of the 
Privy Council in the case of Bhagwan 
Das V. The King, reported in AIR 1949 
PC 263, had to interpret the executive 
authority of the province under Sec- 
tion 49 of the Government of India Act, 
1935, to make appointments to the post 
of a Public Prosecutor under Section 492, 
sub-section (1) of the Code of Criminal 
Procedure as it then stood, and in that 
context, their Lordships were pleased 
to observe that it was a part of the exe- 
cutive authority of the province to make 
appointments to the post of a Public 
Prosecutor and the executive authority 
of the province being vested by Sec- 
tion 49, Government of India Act, 1935, 
in the Governor, he only was entitled to 
appoint the Advocate General, a Public 
Prosecutor. 

21. The local area of a State and the 
local area of an Union Territory are well 
defined The Andaman and Nicobar 
Islands constitute an Union territory ad- 
ministered by the Central Government 
through the Chief Commissioner. The 
local area of an Union territory adminis- 
tered by the Chief Commssioner, as in 
the case of the Andaman and Nicobar 
Islands, is a centrally administered State 
and the executive power of a centrally 
administered State vests in the Presi- 
dent ot India under Art 73 of the Con- 
stitution That is why m regard to ap- 
pointments of Public Prosecutors in any 
local area in relation to a State or the 
Union, amendment had to be made in 
sub-section (1) of Section 492 of the Code 
ot Criminal Procedure, 1898 in 1964 and 
the two groups of words in the alter- 
native, the "Central Government” or the 
"State Government” had to be introduced 
in sub-section (1) of Section 492 of the 
Code of Criminal procedure The execu- 
tive power of the Governor of a State in 
the matter of appointment of a Public 
Prosecutor by virtue of the authority of 
article 154 of the Constitution, read with 
Section 492, Sub-section (1) of the Code 
of Criminal Procedure, 1898. extends 
' within the local area of a State, while 
the executive power of the President 
under Art 73 of the Constitution, read 
w'lth Section 492, sub-section (1) of the 
Code of Criminal Procedure _ extends 
within the local area of an Union terri- 
tory, such as, in the case of Andaman 
and Nicobar Islands 

22. Art 258 of the Constitution Cl (1) 
reads as follows — 

"Notviithstanding amdhing in this Con- 
stitution, the President may, with the 
consent of the Government of a State, 


entrust either conditionally or uncondi- 
tionally to that Government or to its 
officers functions in relation to any mat- 
ter to which the executive power of 
the Union extends ” 

23, The President may, with the con- 
sent of the Government of a State, such 
as that of West Bengal, entrust to such 
State Government or its officers func- 
tions in relation to the appointment of 
a Public Prosecutor in regard to cases 
arising within the local area of the Union 
territory, as in the case of Andaman and 
Nicobar Islands, within which the execu- 
tive power of the Union, vested in the 
President, extends In the present ap- 
peal, neither the learned Counsel, ap- 
pointed by the learned Legal Remem- 
brancer of the State of West Bengal, re- 
presenting the Union territory of Anda- 
man and Nicobar Islands, the appellant, 
before us at the hearing of this appeal, 
nor the learned Counsel, appointed by the 
learned legal Remembrancer of the 
Slate of West Bengal, appearing for the 
respondent who had not been initially 
represented, but later on, represented by 
the lawyer of his own choice, could en- 
lighten us as to whether or not the Pre- 
sident with the consent of the Govern- 
ment of West Bengal entrusted either the 
Government of West Bengal or the learn- 
ed Legal Remembrancer, West Bengal, the 
function in relation to the appointment 
of a Public Prosecutor for the appellant, 
Andaman and Nicobar Islands, to prose- 
cute with this appeal before this High 
Court at Calcutta for and on behalf of 
the said appellant, and to appoint a 
learned Counsel to represent the unrepre- 
sented respondent in this appeal before 
this Court The Central Government 
could also appoint by virtue of the pro- 
visions of sub-clause (1) of Art 258 of 
the Constitution, read with sub-sec (1) of 
Section 492 of the Code of Criminal Pro- 
cedure, 1898, with the previous consent 
of the State Government, the Legal Re- 
membrancer, West Bengal as Public 
Prosecutor for the Union territory of 
Andaman and Nicobar Islands for the 
purpose of this appeal under Section 417, 
sub-section (1) of the Code of Criminal 
Procedure, and in that event, the learn- 
ed Legal Remembrancer, West Bengal 
could well have nominated the learned 
Counsel appearing for the appellant, 
Union territory, to prosecute with the 
appeal for and on behalf of the Union 
territory, and could also appoint, upon 
this Court’s approval, the learned defence 
Counsel to represent the respondent in 
this appeal before this Court Neither of 
the learned Counsel appearing for 
either side, nor the learned D. L. R of 
West Bengal could show us any notifi- 
cation under sub-art. (1) of Art 258, read 
with sub-section (1) of Section 492 of the 
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Code of Criminal Procedure whereby the 
President with the consent of the Gover- 
nor of the State of West Bengal entrust- 
ed, by appointing L R , West Bengal, a 
Public Prosecutor for and on behalf of 
the centrally administered territories of 
Andaman and Nicobar Islands with the 
function of prosecuting with this appeal 
before this Court If there was such a 
notification the learned D. L R. West 
Bengal, could well represent as Public 
Prosecutor for the Union Territory of 
Andaman and Nicobar Islands, the ap- 
pellant, in this appeal before this High 
Court at the hearing of this apeal and he 
could have also authorised the learned 
counsel appearing for the appellant in 
this case to represent the Union territory 
of Andaman and Nicobar Islands, the 
appellant, in this appeal. In that event 
also, the learned L. R’s nomination of 
the learned Defence Counsel represent- 
ing the respondent in this appeal could 
have been approved by this Court at the 
hearing of this appeal. 

24. In the case of Supdt and Re- 
membrancer of Legal Affairs, Bengal v. 
Tularam Barodia, reported in AIR 1919 
Cal 203, their Lordships of the Division 
Bench of this Court had to consider Sec- 
tion 417 of the Code of Criminal Proce- 
dure, 1898, in a case there the Superin- 
tendent and Remembrancer of Legal 
Affairs, Bengal, appointed by the then 
Bengal Government to be the Public 
Prosecutor in the case heard by the High 
Court at Calcutta That was a case of 
appeal against acquittal filed by the 
Superintendent and Remembrancer ot 
Legal Affairs, Bengal appointed by the 
Government of Bengal as it then was 
Tracing the history of the office of the 
Legal Remembrancer, their Lordships at 
column '2’ of the Report at p 203 observ- 
ed — 

' "The appeal was presented by the 
Superintendent and Remembrancer of 
Legal Affairs, Bengal, who by notifica- 
tion of dat© 19tli May, 1915, has oGen 
appointed by the Local Government to 
be by virtue of his office Public Prose- 
cutor in all cases heard by this Court 
in the exercise of its appellate jurisdic- 
tion ” 

In that observation, their Lordships 
were pleased to pm-pomt the question 
of appointment of Superintendent and 
Remembrancer of Legal Affairs, Bengal, 
that emanated from the notification of 
the Local Government of Bengal and to 
put emphasis on the words 'Local Gov- 
ernment’ In sub-section (1) of Section 
492 of the Code of Criminal Procedure, 
the emphasis lies also on the words 'm 
any local area ’ 

25. In the case of the State v Brinda- 
wan, reported in AIR 1952 Madh B 13 
(Dixit and Chaturvedi .JJ.), their Lord- 
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ships observed at p, 14 of the report; 
"The appointment may be m respect to 
particular case or in respect to a parti- 
cular class of cases or in regard to cases 
generally. But it must m any event 
be with reference to a local area for 
exercising the powers of Pubhc Prose- 
cutor. The words "in any local area”' 
which occur in Section 492 qualify not 
only the words "for any specified class of 
cases” but also the preceding words, 
"generally”, or "in any case”. It must 
be noted that the word "generally’’ has 
been used to contra-distinguish all cases- 
from a particular case or a particular 
class of cases If the words "in any 
local area,” which are preceded by & 
comma are taken to qualify only the 
words "for any specified class of cases”" 
and if the word "generally” is to be 
read independently of the words follow- 
ing it, the result would be to create a 
conflict between the lurisdiction of offi- 
cers appointed as public prosecutors in 
regal d to cases generally A Public 
Prosecutor has specific powers under the 
Code and he cannot exercise these 
powers in regard to cases generallv or 
in regard to a particular case or a class 
of cases unless the local area within- 
which he IS to exercise the powers is spe- 
cified. In my view, under Section 492" 
of the Code it is incumbent on the Govt, 
to specify the local area within which 
the person appointed as Public Prosecu- 
tor is to exercise his powers ” In regard: 
to Andaman and Nicobar Islands, the 
High Court of Calcutta is also the High 
Court for that Union territory, but the 
Local Government of that territory and’ 
The Local Government of the State of 
V/est Bengal are two different and dis- 
tinct constitutional and luristic entities 
and the executive power of those two- 
Local Governments under the Constitu- 
tion vests in two different Constitutional 
heads, having their well-defined local 
areas, former in the State of West Bengal, 
latter in the Union territory of Anda- 
man and Nicobar Islands 

26. In the case of Tushar Kante 
Ghosh V Governor of Bengal in Council, 
reported in AIR 1933 Cal 118 at p 118. 
their Lordships of the Division Bench of 
this Court had to consider the legal posi- 
tion of Legal Remembrancer of Bengal 
Interpreting Section 4, Cl (t) and Sec- 
tion 493 of the Code of Criminal Proce- 
dure, their Lordships at page 120 of the- 
Report expressed themselves as follows: 

"The Legal Remembrancer is ex-officicj- 
Public Prosecutor on the appellate side 
of the Court and as such has the power 
to instruct counsel, his authority to act 
for the Local Government being in no- 
way dependent on anything m the nature 
of a 'V'akalatnama or warrant of attor- 
ney.” 
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In this observation their Lordships also 
emphasised on the words "His authority 
to act for the Local Government.’ 

27. I respectfully accept the principle 
laid down in the decisions I have just 
now reviewed 

28. In the present appeal, the "Local 
Government” means the Union territory 
of Andaman and Nicobar Islands and the 
’’Local area” also relates to those Islands, 
a Centrally administered territory, ad- 
ministered by the Union of India, the 
executive power of which vests in the 
President under Art 73 of the Constitu- 
tion (vide Constitution. Seventh Amend- 
ment Act, 1956, 1st Schedule — II, 
Union territories. Clause 5). In view of 
the principles, enunciated in the deci- 
sions discussed above, for the local area 
of a Centrally administered territory and 
for the local area of a State, the Central 
Government and the State Government 
have their respective powers under sub- 
section (1)' of Section 492 of the Code of 
Criminal Procedure, 1898, as amended in 
3 964. to appoint a Public Prosecutor to 
represent the Union territory and the 
State, as the case may be, in any appeal 
or proceeainRs before this High Court. 
Tue High Court of Calcutta is undoubt- 
edly the High Court for Andaman and 
Nicobar Islands — a Union territory as 
well as the High Court for the State of 
West Bengal. But the local area of the 
State of West Bengal and the local area 
cf the Andaman and Nicobar Islands are 
distinct and different from each other 
and the executive power in the case of 
the State of West Bengal vests in the 
Governor of the State of West Bengal, 
and in the case of Andaman and Nicobar 
Islands, vests in the President of India. 
Accordinglv, xhe State of West Bengal 
has appointed only for the local area of 
the State of West Bengal, the learned 
Legal Remembrancer, West Bengal, to be 
a Public Prosecutor having authority to 
represent the State Government before 
the High Court of Calcutta in its appel- 
late jurisdiction which extends over the 
local area of the State of West Bengal 
and the local area of the Union territory 
of Andaman and Nicobar Islands. But 
the learned Legal Remembrancer of West 
Bengal cannot, unless appointed by the 
Central Government by virtue of the 
provisions of sub-art. (1) of Art. 258, 
read with sub-section (1) of Section 492 
of the Code of Criminal Procedure, 1898, 
represent the appellant-Andaman and 
Nicobar Islands — a Centrally adminis- 
tered Union territory i e the Central 
Government in any appeal or proceedings 
before this High Court I have observed 
earlier in this judgment that the learn- 
ed Deputy Legal Remembrancer, West 
Bengal could not show us any notifica- 
fion appointing him a Public Prosecutor 
by the Central Government to represent 


the appellant Union territory of Anda- 
man and Nicobar Islands as the Public 
Prosecutor for that territory before this 
High Court in its appellate jurisdiction. 
The learned Legal Remembrancer of 
West Bengal, therefore, had no authority 
to appoint either the learned Counsel 
for the appellant or the learned Counsel 
for the respondent to represent either 
the appellant or the respondent respec- 
tively before us in this appeal since he 
himself had not been appointed by the 
Central Government to be a Public Pro- 
secutor for the Union territory of Anda- 
man and Nicobar Islands and to repre- 
sent that territory in this appeal before 
the appellate jurisdiction of this Court. 
We hope that such iilegality, as I have 
just new pointed out, would not recur 
in future. We have, however, with 
pleasure, acknowledged the assistance 
given to us in this appeal by the learned 
Counsel for the appellant and the learn- 
ed Counsel for the respondent appoint- 
ed by the learned L. R of West Bengal 
and the learned Counsel for the respon- 
dent appointed by the respondent at the 
time of hearing of this appeal. 

Order accordingly. 
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Chandrakant Shantaram Cautonker, 
Appheant v. State, Respondent 

Ref. No. 11 of 1969, D/- 5-8-1969. 

(A) Criminal P. C. (1898), Ss. 537(a),. 
342 and 242 — Motor Vehicles Act (1939), 
S. 48 (3) (vi) — Offence under S, 48 (3) (vi) 

— Summons case — Substance of accu- 
sation against accused explained to him 

— Accused denying charge — Failure to 
examine accused under S. 342 — No pre- 
judice shown — S. 537(a) can he relied 
upon, assuming S. 342 is attracted. 

Under Section 537(a) the conviction and 
sentence are not reversible on account of 
any error, omission or irregularity in any 
proceedings during the trial unless the 
error, omission or irregularity has in fact 
occasioned a failure of justice. Mere 
non-examination or defective examination 
is not a ground for interference unless 
prejudice is established Real and not 
fanciful or imaginary prejudice is v/hat 
is contemplated. Case law discussed. 

(Para 4) 

Therefore where in a prosecution under 
S 48(3) (vi). Motor Vehicles Act, which 
was a summons case, the substance of 
accusation against the accused was ex- 
plained to him as required by S 242, 
Cr P C and he denied the charg es and 
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it was not shown that any preiudice was 
.caused to the accused because of failure 
to examine him under S 342, 

Held S 537 (al could be relied upon 
assuming S 342 was attracted. (Para 4) 
(B) Motor Vehicles Act (1939), Ss. 48 
(3)(vi) and 112 — Ofience under S. 48 (3) 
/yi) — Accused not a previous convict — 
Maximum punishment of fine being 
Us. 100/- sentence imposing a fine oi 
Rs. 150/- cannot be sustained “ Sentence 
of fine altered from Rs- 150/- to 


(C) Criminal P. C. (1898), S. 342 
Whether applies to summons case — 
(Quaere) — Conflicting. Case law petered. 

Cases Referred: Chronological Paras 

(1967) AIR 1967 Goa 60 (V 54) = 

^ 1967 Cri L. J. 746, Leofred Lobo ^ 

(if® Ali S c 12» (V «)- 

Shankar Singh v. State ^ 4 

/iQ'ifi) AIR 1956 SC. 536 (V 43) 

1956 Cri L J 940, Moseb Kaka 
Chowdhry v. State of W B 4 

AIR 1956 SC 731 (V 43) 

' 1956 Cri L J 1365, Chikkaranga 

Gowda V. State of Mysore 4 

(1940) AIR 1940 Bom. 314 (V 27)- 
42 Cri L J 71, Emperor v 
Kondiba Balap ^ 

(1921) AIR 1921 Bom 374 (V 8)- 
22 Cri. L J. 17, Emperor v. Fer- ^ 

(imIiK 1914 Cal 663 (V 11-15 
Cri L J 190, Mohammed Hossain 
V Emperor 

S K Kakodkar, for Anplicant, G 




Tamba, for State 

ORDER: — This is a reference made by 
the learned Sessions Judge under Sec- 
tion 438 of the Code of Criminal Proce- 
dure The recommendation, in substance, 
made by him is that the sentence of fine 
of Rs 150/- imposed by the learned 
Magistrate for an offence under Sec, 48(3) 
(vii) of the Motor Vehicles Act. 1939, read 
with the relevant rules thereunder and 
conditions of permit, is in excess of the 
■maximum lunit of fine provided under 
Section 112 and. therefore, it should be 


set aside 

2. The material facts leading to this 
reference are that the respondent was 
tried summarily for contravening the 
pi'ovisions of Section 48(3) (vi) of this 
Act (Clause (vii) mentioned is a mistake). 
"The accusation against him was that on 
26lh September, 1968. at 19.30 hrs he had 
carried, in a bus driven by him, 30 extra 
passengers The learned Magistrate deaP 
with this case as a summons case, under 
.'Chapter XX of the Criminal Procedure 


Code (hereinafter referred to as "the 
Code"). He tried it summarily in accord- 
ance with the provisions of Chapter XXIl 
of the Code. The respondent in his exami- 
nation denied that he had taken extra 
passengers The number of such extia 
passengers was 30 The prosecution 
examined four witnesses in support oi 
the accusation against the respondent In 
his defence the respondent examined a 
witness by name Sadananda Assonorcar 
This witness deposed that the respondent 
had not carried extra passengers as alleg- 
ed The four prosecution witnesses de- 
posed in clear terms that he had carried 
extra passengers as stated by them 

The learned Magistrate accepting the 
prosecution evidence convicted him under 
Section 48(3) (vii) and sentenced him to 
pay a fine of Rs 150/-. This sentence was 
passed by him presumably relying on 
Section 112 of the Act A revision petition 
was filed against the conviction and the 
sentence recorded by the learned 
Magistrate in the Sessions Court. 
The learned Sessions Judge after 
considering the arguments urged on be- 
half of the respondent and the State, 
made the above recommendation He also 
took note of the argument advanced on 
behalf of the respondent that failure to 
examine the respondent under Section 342 
of the Code had caused preiudice to him 
The learned Sessions Judge beyond tak- 
ing notice of this argument did not make 
recommendation that the sentence of fine 
imposed should be set aside because of 
failure to comply with the provisions of 
this section This, in short, is the back- 
ground of the case leading to the refer- 
ence 

3. Mr S K Kakodkar, learned coun- 
sel for the respondent, contends that the 
provisions of Section 342 are also appli- 
cable to summons cases and, in support 
of this contention, he cites 'Emperor v 
Kondiba Balaii’. 42 Cri L J 71 = (AIR 
1940 Bom. 314) This is a Division Bench 
ludgment of the Bombay High Court, 
and, according to the learned Chief Jus- 
tice with whom his brother Judge 
agreed, every failure to comply with 
Section 342 of the Code does not neces- 
sarily vitiate the trial If the Court is 
satisfied that failure to comply with the 
strict terms of the Section has caused no 
preiudice, the court should not inteifere 
The provisions of Section 537 of the Code 
would cover such a case The learned 
Chief Justice also observed that Sec 342 
applies even to summons cases tried sum- 
marily under Section 263 and the accused 
IS prhna facie preiudiced if no statement 
is taken at all In reaching this decision 
the Division Bench relied on an earlier 
decision 'Emneror v Fernandez’, AIR 1921 
Bom 3^4 and also 'Mahommed Hossain 
v Emperor’. AIR 1914 Cal 663, decided 
by the Calcutta High Court As against 
this view, the learned Single Judge of 
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the Andhra Pradesh High Court came to 
the conclusion after considering the 
scheme of the trial of summons cases 
under Chapter XX and also mode of 
summary trial under Chapter XXII, that 
the provisions of Section 342 are not ap- 
plicable to summons cases There are 
some decisions of other High Courts, also 
•on this point but for the purposes of dis- 
posal of this reference, it is really not 
necessary to decide the larger question 
whether the provisions of Section 342 are 
applicable to summons cases, in so far as 
second examination, as contemplated by 
Section 251-A of the Code is concerned 
This section is included in Chapter XXI 
relating to trial of warrant cases by 
Magistrate Section 342 in Chapter XXIV 
IS under the heading "General provisions 
as to inquiries and trials”. It does not say 
it applies to summons cases or warrant 
leases It is silent and for good reasons. It 
is not in dispute in the instant case that 
the respondent was explained the sub- 
stance of the accusation against him as 
required by Section 242 of the Code and 
he stated that he had not taken extra 
passengers. There was, therefore, exami- 
nation of the respondent once but not 
the second time after the defence evi- 
dence was over. The defence evidence led 
by him is also on the point that he had 
not taken extra passengers. 

4. Section 537 (a) of the Code can be 
relied upon in case of failure to examine 
xhe respondent second time in this case, 
assuming Section 342 is attracted. This 
section, to the extent it is material for the 
■present purpose, provides that no sentence 
or order passed by a Court of competent 
jurisdiction shall be reversed or altered 
under Chapter XXVII or on appeal or 
revision on account of — (a) any error, 
omission or irregularity in the order, 
judgment or other proceeding before or 
during trial. Mr. Kakodkar is asked to 
explain how failure to examine the res- 
pondent second time caused preiudice to 
him He states that if the respondent had 
been examined second time, after the 
defence evidence was over, he might have 
said that the prosecution witnesses had 
enmity against him and this may have 
enabled the learned Magistrate to discard 
the prosecution evidence This is a hypo- 
•thetical assumption with which we are 
really not concerned, apart from the fact 
that no such enmity was alleged against 
these witnesses either in cross-examina- 
"tion or in the examination under Sec- 
tion 342 The learned Magistrate would 
have referred to this allegation in his 
order. The Court takes no notice of ima- 
ginary situations or academic issues 

The provisions of Section 342 were 
-examined by this Court at some length in 
''Leofred Lobo v. State’, AIR 1967 Goa 60 
p 76 and the following decisions of the 
■Supreme Court were cited therein: — 
l970 Cri.LJ 30. 


‘Moseb Kaka Chowdhry v. State of 'West 
Bengal’, AIR 1956 SC 536; 'Chikkaranga 
Gowda V. State of Mysore’, AIR 1956 SC 
731; 'Rama Shankar Singh v. State of 
West Bengal’, AIR 1962 SC 1239 and 
'Jaidev v. State of Punjab’, AIR 1963 SC 
612 at p, 620. The substance of these deci- 
sions is that under Section 537 (a) the 
conviction and sentence are not revers- 
ible on account of any error, omission or 
irregularity in any proceedings during 
the trial, unless the error, omission or 
irregularity has in fact occasioned a fail- 
ure of justice. Mere non-examination 
or defective examination is not a ground 
for interference unless prejudice is esta- 
blished The respondent knew what the 
prosecution case against him was. He 
demed he had carried extra passengers. 
Mr. Kakodkar is unable to satisfy the 
Court that any prejudice was caused to 
the respondent because of failure to exa- 
mine him second time after the defence 
evidence was over. Real and not fanciful 
or imaginary prejudice is what is con- 
templated. 

5. Mr. Kakodkar next submits that 
under Section 112 of the Act the maxi- 
mum fine for the offence for which the 
respondent is convicted is Rs 100^. In 
his reference, it appears, through inadver- 
tence, the learned Sessions Judge said 
tha^- the maximum fine is Rs 50/-. Mr. 
G. V. Tamba. holding a brief on behalf 
of Government Pleader, concedes that 
the maximum fine is Rs. 100/- It is com- 
mon ground that the respondent is not a 
previous convict. In this view of the 
matter, the order passed by the learned 
Magistrate imposing a fine of Rs 150/- 
cannot be sustained The conviction of the 
respondent is maintained and the sentence 
of fine imposed by the learned Magis- 
trate is altered from Rs 150/- to Rs 100/- 
and, in default of payment of this fine, 
the respondent should undergo simple 
imprisonment for 15 days, as directed by 
the learned Magistrate The reference 
accordingly is accepted The record and 
proceedings may be sent back to the 
learned Sessions Judge for further ap- 
propriate action as he deems fit. Order 
accordingly. 

Reference accented. 


1970 CRI. L. J. 465 (Vol. 76, C. N. 108) = 
AIR 1970 GOA, DAMAN & DIU 49 
(V 57 C 9) 

V S JETLEY. J. C 
State. Applicant v Naguesh G Shef 
Govenkar and another. Respondents 
Criminal Revn Appln No 27 of 1969 
and Criminal Appeal No 18 of 1969 
D/- 28-7-1969 

(A) Penal Code (1860), Ss. 339, 390 — 
Wroneful restraint — Obstruction to truck 
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from proceeding in direction in which it 
■wanted to proceed — No obstruction to 
its occupants from proceedmg anywhere 
' — No wrongful restraint. (Para 3) 

(B) Probation of Offenders Act (1958), 
S. 4(1) and (2) — Release of accused on 
probation of good conduct — Considera- 
tion of report in terms of S. 4(2) is condi- 
tion precedent — Word "shall” m S. 4(2) 
is mandatory. 

Before releasing the accused on pro- 
bation of good conduct under S 4 (1), it 
is obligatory on the Court to call for and 
consider the report of the Probation Offi- 
cer in terms of S. 4(2). It is a condition 
precedent to the legahty or validity of 
the order passed under sub-section (1) of 
S 4. Nullification of -this order is a nor- 
mal consequence of disobedience of the 
mandatory requirement in sub-section (2) 

(Para 9) 

It is true that the word "'shall” in a 
statute does not necessarily, mean that in 
eyery case it will have mandatory effect 
and not directory. Its meaning will vary 
in colour and content according to its 
context It would involve imustice or in- 
convenience to offenders governed _by 
sub-section (1) of Section 4 if sub-section 
(2) of Section 4 is regarded as directory 
and not mandatory. (Para 7) 

The consideration of the report of the 
probation officer is of the essence of the 
thing required under S 4(1) It is a mat- 
ter of substance and not a matter of mere 
form The probation officer is in a better 
position to know the character and ante- 
cedents of the offenders and his report is 
to be considered before making an order 
under sub-section (1) of S 4 Case law 
discussed (Para 8) 

Cases Referred: Chronological Paras 

(1967) AIR 1967 SC 276 (V 54) = 

1967 Cri. L J. 285, State of M P. 

V Azad Bharat Finance Co 7 

(1967) AIR 1967 Goa 95 (V 54) = 

1967 Cri L J 1005, Raghunalh 

V Mrs T P. Faria 6 

(1966) AIR 1966 All 291 (V 53) = 

Jagdish Gandhi v. Legislative 
Council, UP. 7 

(1965) AIR 1965 SC. 444 (V 52) = 

1965 (1) Cri L J 360, Rattan Lai 
V. State of Pum'ab 6. 7 

(1964) 1964 (1) Cri L J 460=ILR 
(1963) Mys 929, State of Mysore 


V Saib Gunda ° 

(1963) AIR 1963 SC. 1088 (V 50) = 

1963 (2) Cn L J. 173, Ramii 
Missar v State of Bihar 6 

(1955) AIR 1955 S.C 233 (V 42) = 

1955 SCR 1104, Hari Vishnu v, 
Ahmad Ishaque 7 

(19.54) AIR 1954 SC 210 (V 41) = 

1954 SCR 892. Jagan Nath v. Jas- 
want Singh 7 

'(18801 5 AC 214=49 LJ Q. B. 577, 

Julius V. Bishop of Oxford 7 


S. Tamba, Go'vt. Pleader, for the State 
(In both the Appeals), Y, H Kadam, for 
Respondents (In both the Appeals). 

ORDER: — This is an appeal under Sec- 
tion 417(1) of the Code of Criminal Pro- 
cedure directed against the ludgment 
passed by the learned Sessions Judge, 
whereby he acqmtted respondents Nos. 
(3) to (7) of the offence with which they 
were charged under Section 395 of the- 
Penal Code The respondents Nos (1) and 
(2) were convdcted by him under Sec- 
tion 392 of the Penal Code. They were, 
however, released on probation of good 
conduct under Section 4 of the Probation 
of Offenders Act, 1958 The State felt 
aggrieved by this action and also by the- 
decision directing acquittal of the respon- 
dents Nos (3) to (7), A re-vision petition 
under Section 439 of the Code of Crimmal 
Procedure accordingly is filed by the 
State, objecting to the order releasing, 
respondents Nos (1) and (2) on probation, 
of good conduct under the Probation of 
Offenders Act, 1958 

2. The prosecution case, briefly stated, 
IS that on 14th June, 1967 at about 6 3(1 
a.m respondents Nos (1) to (7) stopped 
the truck carrying 60 gallons of liquor 
for distribution to various persons The 
truck _ was prevented from proceeding in 
the direction intended and liquor was re- 
moved from the truck and kept in the 
balcony of the house of a washerman 
residing nearby The Police were inform- 
ed by complainant Atmaram Revodker 
about this illegal action on the part of 
these respondents. The Police after neces- 
sary investigation challaned them They 
were charged by the learned Sessions 
Judge, Pamim, under Section 395 of the 
Penal Code (Dacoity). 

3. I shall first consider the appeal filed 
by the State against acquittal of respon- 
dents Nos (3) to (7) It IS conceded by 
learned Government Pleader at the Bar 
that on the ewdence led by the prosecu- 
tion the charge was not established 
against them either under Section 395 or 
Section 392 I have carefully gone through 
the record and I agree with him that as 
far as these respondents are concerned the 
ingredients of the offences under Sec- 
tions 392 and 395 are not proved. It is 
extremely doubtful whether they parti- 
cipated in the crime The learned Sessions 
Judge carefully considered the prosecu- 
tion evidence and his conclusion that they 
are not guilty is supported by evidence 
The evidence on identity of these accused' 
IS unconvincing, apart from the fact that 
It IS vague Section 390 of the Penal Code- 
states that theft is 'robbery* if, m orden 
to the committing of the theft or in com- 
mitting the theft, or in carrying away or 
attempting to carry away property ob- 
tained by the theft, the offender, for that 
end, voluntarily causes or attempts ta 
cause to any person death or hurt or 
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wrongful restraint, or fear of instant 
death or of instant hurt or of instant 
wrongful restraint. It was the prosecu- 
tion case in the Sessions Court that when 
these respondents prevented _ the truck 
carrying liquor from proceeding in the 
direction in which it wanted to proceed 
there was wrongful restraint to the com- 
plainant and some other occupants who 
were in the truck at the time of the inci- 
dent. It IS in evidence that the complain- 
ant and other occupants were not pre- 
vented from contacting the members of 
the Panchayat or the Police. _ What is 
'wrongful restraint’ is defined in Sec- 
tion 339 of the Penal Code. Under that 
section, "whoever voluntarily obstructs 
any person so as to prevent that person 
from proceeding in any direction in which 
that person has a right to proceed, is said 
wrongfully to restrain that person”. The 
admitted position is that the complainant 
and others were not obstructed from pro- 
ceeding in any direction in which they 
wanted to proceed and, therefore, there 
was no wrongful restraint within the 
meaning of this section, apart from the 
fact that participation of these respon- 
dents as stated already is not proved. 
The word “person” m this section and 
also in Section 390, where theft is 'rob- 
bery’. would not seem to include ob- 
struction of a truck when its occupants 
are not obstructed. This word is to be 
understood in its ordinary sense. There 
is a presumption of innocence in favour 
of these respondents and this presumption 
is reinforced by an order of acquittal 
The appeal fails and is accordingly 
rejected. 

4. There remains the case of respon- 
dents Nos. (1) and (2) to be considered. 
The learned Government Pleader submits 
that the learned Sessions Judge should 
have called for the report of the proba- 
tion officer as required by sub-section (2) 
of Section 4 of the Probation of Offenders 
Act, 1958 before releasing them on pro- 
bation of good conduct. It is not his con- 
tention that the prosecution established 
the charge against them under S 395 of 
the Penal Code. He concedes fairly that 
in their case also this charge is not press- 
ed. Mr Y. H. Kadam, learned counsel 
appearing for these respondents and the 
respondents acqmtted, submits that it 
was not obligatory on the part of the 
learned Sessions Judge to have called for 
the report of the probation officer before 
releasing the respondents Nos (1) and (2) 
on probation of good conduct He has not 
been able to support this submission by 
any reported decision. Be that as it may, 

I would discuss the scheme of the Proba- 
tion of Offenders Act, 1958 (hereinafter 
referred to as 'the Act’) and endeavour to 
show that it was obligatory on the part 
of the learned Sessions Judge to have 
called for the report of the probation 
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officer before releasing these respondents 
on probation of good conduct. 

5. As will appear from its preamble, 
the Act was enacted to provide for the 
release of offenders on probation or after 
due admonition and for matters connect- 
ed therewith. Section 2 is a defimtion 
provision on usual lines. Clause (b) defines 
"probation officer” as meamng an officer 
appointed to be a probation officer or re- 
cognized as such under Section 13 Sec- 
tion 3 contemplates release, after due 
admonition, of any person found guilty of 
having committed the offences specified 
thereunder. Sub-section (1) of Section 4 
envisages release on probation of good 
conduct, of any person found guilty of 
having committed an offence not pumsh- 
able with death or imprisonment for life 
Sub-section (2) of Section 4 provides that 
before making any order under sub-sec- 
tion (1), the court shall take into consi- 
deration the report, if any, of the proba- 
tion officer concerned in relation to the 
case. Sub-section (1) of Section 6 imposes 
restrictions on imprisonment of offenders 
under twenty-one years of age. Under 
this sub-section, when any person under 
twenty-one years of age is found guilty 
of having committed an offence punish- 
able with imprisonment (but not with 
imprisonment for life), the Court by 
which he is found guilty shall not sent- 
ence him to imprisonment unless it is 
satisfied that, having regard to the cir- 
cumstances of the case including the 
nature of the offence and the character of 
the offender, it would not be desirable to 
deal with him under Section 3 or Sec- 
tion 4, and if the Court passes any sent- 
ence of imprisonment on the offender, it 
shall record its reasons for doing so Sub- 
section (2) of this section lays down that 
for the purposes of satisfying itself whe- 
ther it would not be desirable to deal 
under Section 3 or Section 4 with an of- 
fender referred to in sub-section (1), the 
Court shall call for a report from the 
probation officer and consider the report, 
if any, and any other information avail- 
able to it relating to the character and 
physical and mental condition of the 
offender. 

_ Section 8 speaks of variation of condi- 
tions of probation. Under that provision 
if, on the application of the probation 
officer, any court which passes an order 
under Section 4 in respect of an offender 
IS of opinion that in the interests of the 
offender and the public it is expedient or 
necessary to vary the conditions of any 
bond entered into by an offender, it may, 
at any time during the period when the 
bond is effective, vary the bond by ex- 
tending or diminishing the duration 
thereof so, however, that it shall not ex- 
ceed three years from the date of origi- 
nal order or by altering the conditions 
thereof or by inserting additional condi- 
tions therein. The proviso says that no 
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such variation shall be made without giv- 
ing the offender and the surety an op- 
portunity of being heard. The proviso 
conforms to the prinaples of natural 
justice. Sub-section (3) provides that not- 
withstandmg anything hereinbefore con- 
tained, the court which passes an order 
under Section 4 in respect of an offender 
may, if it is satisfied on an application 
made by the probation officer, that the 
conduct of the offender has been such as 
to make it unnecessary that he should 
be kept any longer under supervision, 
discharge the bond or bonds entered into 
by him. 

Sub-section (1) of Section 9 relates to 
procedure m case of offender failing _ to 
observe conditions of bond. It provides 
that if the court which passes an order 
under Section 4 in respect of an offender 
or any court which could have dealt with 
the offender in respect of his original 
offence has reason to believe, on the 
report of a probation officer or otherwise, 
that the offender has failed to observe 
any of the conditions of the bond or 
bonds entered into by him. it may issue 
a warrant for his arrest Section 13 con- 
templates appointment of a probation 
officer by the State Government Sec- 
tion 14 speaks of duties of probation offi- 
cers Section 15 regards probation officer 
as a public servant by employing a deem- 
ing fiction The other sections are not 
relevant for the present purpose. As mil 
appear from sub-section (2) of Sections 4 
and 6 and Sections 8 and 9, the probation 
officer plays an important role under the 
scheme of the Act. 

6. In 'Ramji Missar v. State of Bihar’, 
AIR 1963 SC 1088 (1089), their Lordships 
of the Supreme Court explained the ob- 
ject of the Act in the following words. — 

"The object of the Act is to prevent 
the turning of youthful offenders into 
criminals by their association with hard- 
ened criminals of mature age within 
the walls of a prison The method adopted 
is to attempt their possible reformation 
instead of inflicting on them the normal 
punishment for their crime.” 

It was also stated by their Lordships 
that this Act is a beneficial statute^ and, 
therefore, it is to be given wider inter- 
pretation This decision is not directly to 
the point, but the above observations on 
the object of the Act, with respect, are 
apposite In 'Rattan Lai v. State of Pun- 
jab’, AIR 1965 SC 444,_ the scheme of 
the Act was considered in the context of 
Sections 3, 4 and 11 of the Act and it was 
held in that case that the calling for a 
report from the Probation Officer _is a 
condition precedent for the exercise of 
the power under Section 6(1) of the Act 
bv the Court 

The following observations of the 
Supreme Court are apposite- — 

"A court cannot impose a sentence of 


imprisonment on a person under 21 years 
of age found guilty of having committed 
an offence pumshable with imprisonment 
but not with imprisonment for hfe unless 
It is satisfied that, having regard to the 
circumstances of the case including the 
nature of the offence and the character 
of the offender, it would not be desirable 
to deal with him under S. 3 or S. 4 of 
the Act. For the purpose of satisfying 
itself in regard to the said action, under 
sub-s (2) of S. 6 of the Act the Court 
shall call for a report from the probation 
officer and consider the report, if any, 
and any other information relating to the 
character and physical and mental condi- 
tion of the offender. After considering 
the said material the Court shall satisfy 
itself whether it is desirable to deal with 
the offender under S 3 or S 4 of the 
Act If it is not satisfied that the offender 
should be dealt with under either of the 
said two sections, it can pass the sentence 
of imprisonment on the offender after re- 
cording the reasons for doing so It is 
suggested that the expression "if any” in 
sub-s (2) of S. 6 indicates that it is open 
to the Court to call for a report or not; 
but the word "shall” makes it a manda- 
tory condition and the expression ''if 
any” can in the context only cover a case 
where notwithstanding such requisition 
the Probation Officer for one reason or 
other has not submitted a report Briefly 
stated the calling for a report from the 
Probation Officer is a condition prece- 
dent for the exercise of the power under 
S. 6(1) of the Act by the Court ” 

It was also observed by the Supreme 
Court that — 

"The Act is a milestone in the progress 
of the modern liberal trend of reform in 
the field of penology It is the result of 
the recognition of the doctrine that che 
object of criminal law is more to reform 
the individual offender than to pumsh 
him” 

In 'Raghunath v. Mrs. T. P Faria’, AIR 
1967 Goa 95, this Court also had the occa- 
sion to consider the scheme of Sections 3, 

4 and 11 of the Act and, in that connec- 
tion, the following observations are not 
out of place — 

"The Probation of Offenders Act, 1958, 
was enacted by Parliament to provide 
for the release of offenders on probation 
after due admonition and for matters 
connected therewith. The Act shifts em- 
phasis from deterrence to reformation 
and from the crime to the criminal in 
accordance with the modern outlook on 
puiushment The emphasis is not on the 
individualization of acts but on the indi- 
vidualization of human beings. Reforma- 
tion and rehabilitation of the offenders 
are the key notes of the Act.” 

7. The ciiminal law is concerned with 
wrongs and not with rights. It regards 
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not the person but society It results not 
in a benefit to the party injured but «n 
its satisfaction to the community. The 
scheme of the Act, however, is an excep- 
tion where the criminal law regards the 
offenders governed by the scheme of the 
Act and also society and not only society. 
It will appear from the decision of 
their Lordships of the Supreme Court in 
Eatan Lai’s case, AIR 1965 _S.C. 444, that 
the requirement of sub-section (2) of Sec- 
tion 6 is mandatory; in fact, the calling 
for a report from the probation ofBcer 
was regarded as a condition precedent for 
the exercise of the jurisdiction under sub- 
section (1) of Section 6. As, stated earlier, 
the probation officer plays an important 
role under the scheme of the Act. A com- 
parison of the phraseology used in sub- 
section (2) of Sections 4 and 6 would 
seem to show that the requirernent of 
sub-section (2) of Section 4 also is man- 
datory, or imperative. There is an injunc- 
tion under this sub-section that before 
maMng any order under sub-section (1) 
the Court shall take into consideration 
the report, if any, of the probation offi- 
cer concerned in relation to the case. 
There is a duty imposed on the Court to 
which relates to a benefit in favour of 
the offenders governed by Section 4, and 
sub-section (2) thereof is to be taken as 
requiring and not authorizing the per- 
formance of this duty, which Is not in- 
tended to be at the discretion of the 
Court in so far as consideration of the 
report is concerned. It would involve in- 
justice or inconvenience to offenders 
governed by sub-section (1) of Section 4 
if sub-section (2) of Section 4 is regarded 
as directory and not mandatory. 

Mr. Kadam submits that the words "if 
any” in sub-section (2) of Section 4 seem 
to show that it is not mandatory in its 
nature. This submission is without force. 
The observations of the Supreme Court 
in regard to the expression "if any” in 
the context of sub-section (2) of Section 6 
will also seem to apply to the passing of 
the order under sub-section (2) of Sec- 
tion 4 The legislative command. In effect 
and substance, is that the Court shall take 
into consideration the report of the pro- 
bation officer. For my part, as I see this 
matter, the word "shall” used in this 
sub-section is a word of command which 
is_ to be taken as mandatory, and not 
directory. It is true that the word "shall” 
in a statute does not necessarily mean 
that in every case it will have mandatory 
effect and not directory. Its meaning will 
vary in colour and content according to 
its context. 

In ’Jagan Nath v Jaswant Singh’, AIR 
1954 S C, 210 (214), the provisions of 
Section 82 of the Representation of the 
People Act, 1951 relating to impleading 
of parties, were regarded as directory in 
spite of the word "shall” used therein. 


This was on the analogy of Order XXXIV, 
Rule 1, C.P.C This section was not regard- 
ed as mandatory because non-compliance 
was not made penal. In 'Hari Vishnu v. 
Ahmad Ishaque', AIR 1955 SC 233 (245), 
relying on a famous case 'Julius v. Bishop 
of Oxford’, (1880) 5 AC 214, where vari- 
ous rules were laid down for determin- 
ing when a statute might be construed as 
mandatory and when as directory, the 
Supreme Court concluded that Rule 47(1) 
(aj to (c) of the Representation of the 
People (Conduct of Elections and Elec- 
tion Petitions) Rules (1951) relating to 
ballot papers was mandatory. The word 
“shffil” in this rule was not construed as 
meaning "may”. In 'State of M.P. v. Azad 
Bharat Finance Co.’, AIR 1967 SC 276 
the provisions of Section 11(d) of the 
Opium Act, 1878 were regarded by the 
Supreme Court as directory or permissi- 
ble and not mandatory or obligatory, not- 
withstanding the use of the word "shall”. 
In ’Jagdish Gandhi v Legislative Coun- 
cil. U.P.’, AIR 1966 All 291 (299) the 

learned Judges of the Allahabad High 
Court observed that the provision regard- 
ing the specification of time in Rule 75(1) 
(b) of the U.P. Legislative Council Rules 
of Procedure and Conduct of Business 
was directory in spite of the use of the 
word "shall” therein. 

8. As will appear from sub-section (2) 
of Section 4, the consideration of the 
report of the probation officer is of the 
essence of the thing required It is a mat- 
ter of substance and not a matter of mere 
form The probation officer is in a better 
position to know the character and ante- 
cedents of the offenders and his report 
is to be considered before making an 
order under sub-section (1) of Section 4. 
Mr S. Tamba cites 'State of Mysore v, 
Saib Gunda’, 1964(1) Cr. L. J. 460 (Mys), 
in support of his contention that the 
requirement of sub-section (2) of Sec- 
tion 4 is mandatory. It was held in this 
case that in the absence of a report from 
the probation officer under sub-section (1) 
of Section 4, the Magistrate had no autho- 
rity to release the accused on probation 
of good conduct. This decision does not 
discuss the scheme of the Act in detail 
but the obiter dicta is relevant for our 
purpose. This opinion was really not 
necessary to the decision given, for Sec- 
tion 4 of the Act imder which the learned 
Magistrate convicted the accused and 
thereafter released them on probation of 
good conduct was inapplicable in terms. 
The conviction of the accused was for the 
offence punishable imder Section 326 of 
the Penal Code. The maximum punish- 
ment thereunder being imprisonment for 
life this section was not attracted. 

9, It is common ground that the pro- 
bation officer was not asked to give his 
report before directing release of respon- 
dents Nos. (1) and (2) on probation of 
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good conduct under Section 4 of the Act 
It is thus clear that there was no compli- 
ance with the mandatory provision under 
sub-section (2) of Section 4. It appears 
consideration of report, in terms of sub- 
section (2) of Section 4, is a condition 
precedent to the legality or validity of 
the order passed under sub-section (1) of 
Section 4 Nullification of this order is a 
normal consequence of disobedience of 
the mandatory requirement in sub-sec- 
tion (2). In this view of the matter the 
order passed by the learned Sessions 
Judge is set aside and the revision peti- 
tion filed on behalf of the State allowed. 
The learned Sessions Judge is directed 
to take into consideration the report of 
the probation officer before deciding the 
case on its merits 

Petition allowed 


1970 CRI. L. J. 470 (¥ol. 76, C. N. 109) = 
AIR 1970 KERALA 88 (V 57 C 18) 
M. U. ISAAC AND P. NARAYANA 
PILLAI, JJ. 

Executive Officer, Elavally Panchayat, 
Appellant v Smt Rosa, Respondent 
Criminal Appeal No 26 of 1968; Crimi- 
nal R P No 143 of 1968 and O. P No. 
2349 of 1968, D/- 22-1-1969, from orders 
of Sub-Magistrate’s Court, Chowghat in 
C C No 248 of 67 and Dist Magistrate’s 
Court Trichur, in Cri A No. 43 of 67 res- 
pectively in Cri. A. No. 26 of 68 and Cri 
R P No 143 of 68 

(A) Panchayats — ^Kerala Panchayats Act 
(32 of 1960), Ss. 96. 97 — Constitution of 
India, Art. 246, Sch. 7, List 1, Entry 52 
and List 2, Entry 6 — Rice Milling Indus- 
try (Regulation) Act (1958), Ss. 5, 6 and 2 
— Validity of Ss. 96, 97 of Kerala Act — 
State legislature held competent to enact 
law contained in these sections. 

Sections 96 and 97 of the Kerala Fan- 
chayats Act and the Rice-Milling Indus- 
try (Regulation) Act deal with entirely 
different matters Sections 96 and 97 of 
the Panchayats Act relate only to matters 
mentioned in Entry 6 of the State List; 
and they do not entrench on Entry 52 in 
the Union List Therefore, the State Legis- 
lature was competent to enact the law 
contained in these sections (Para 8) 

The object of the Rice Milling Indus- 
try (Regulation) Act is to regulate the 
establishment of rice-mills in India for 
ensuring the adequate supply of rice, 
having regard to other relevant factors. 
■The object of Section 96 of the Kerala 
Panchayats Act is to regulate the use of 
places within the Panchayat for purposes 
which in the opinion of the Government 
are likely to be offensive or dangerous to 
human life or health or property. Sec- 
tion 97 of this Act shows that its object 
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is to control and regulate the establish- 
ment of factories, workshops and work- 
places and installation of machineries and 
manufacturing plants within the Pan- 
chayat. The Rules made under the 
Panchayats Act would show that what is 
relevant in the grant of permission under 
the above section is the safety of the 
establishment and the persons employed 
therein as well as considerations of public 
health and sanitation. (Para 8) 

(B) Panchayats — Kerala Panchayats 
Act (32 of 1960), Ss. 96, 97, 76 — Kerala 
panchayats' (Licensing of Dangerous and 
Offensive Trades and Factories) Rules 
(1963) — Validity of — Provisions relat- 
ing to lev.y of fees are invalid — Issue 
of licenses and grant of permissions being 
conditional upon payment of such fees, 
provisions relating to issue of licenses and 
grant of permissions also become invalid 

(Constitution of India, Art. 265). 

The provisions contained in Sections 96 
and 97 of the Panchayat Act and the 
Rules relating to levy of fees are invalid 
As the issue of licenses and grant of per- 
missions is conditional upon payment of 
such fees, the provisions relating to the 
Issue of licenses and grant of permissions 
also become invalid (Para 9) 

There is no case that levy of fees is 
related to actual service, if any. rendered 
to the class of persons who pay the same, 
or that the total collections on this ac- 
count are earmaiked for rendermg any 
service for those persons On the other 
hand, the levy is admittedly for augment- 
ing the general revenue of the Panchayat. 
Section 76 of the Panchayats Act express- 
ly provides that all moneys received by 
the Panchayat shall constitute a fund 
called the Panchayat Fund, and that all 
taxes, duties, cesses, surcharge and fees 
levied under the Act or other law shall be 
Included in the said fund Such a levv' is 
not a fee Case law discussed. (Para 9) 

(C) Constitution of India, Art. 246 — 
Entries m legislative lists — Interpreta- 
tion of. 

A legislature should be presumed to 
have acted within its powers, and if a 
statutoiy provision would yield to two 
constructions, one of which would make it 
beyond the power of the legislature and 
the other construction would bnng it 
^vithln that power, it has to be construed 
in the latter manner. AIR 1939 FC 1 & 
AIR 1962 SC 1044 & AIR 1959 SC 544 & 
air 1961 SC 459, Rel on. 

(Para 6) 

Cases Referred: Chronological Paras 
(1989) AIR 1969 Ker 99 (V 56) = 

J9o8 Ker LT 589 (FB), City Cor- 
poration of Calicut V Sadasivan 9 
(1968) C A No 186 of 1966, D/- 
10-12-1968 = 1969-1 SCWR 371, 
Municipal Council, Cannanore v. 

C T. Raman Nambiar 
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(1968) 1968 Ker LT n5=lL,R (1968) 

2 Ker 416 (FB), Travancore Tea 
Estates Co., Ltd. v. Executive Offi- 
cer, Elappara Panchayat 9 

<1968) 1968 Ker LT 789=1969 Ker 
LJ 220, Ary a Vaidya Pharmacy 
Ltd. V. Health Officer, Ernakulam 9 

<1962) AIR 1962 SC 1044 (V 49) = 

(1963) 1 SCO 106, Calcutta Gas 
Co., (Proprietary) Ltd. v. State 
of West Bengal 7 

<1961) AIR 1961 SC 459 (V 48) = 

(1961) 2 SCR 537. Hingir Rampur 
Coal Co., Ltd. V. State of Orissa 7 

<1959) AIR 1959 SC 544 (V 46) = 

1959 Cri LJ 660, State of Rajasthan 
V G, Chawla 7 

<1939) AIR 1939 FC 1 (V 26) =1939 
FCR 18, In the matter of C P. 
and Berar Sales of Motor Spirit 
and Lubricants Taxation Act, 1938 7 

In Crl. Appeal No. 26/68 — 

V. M. Nayanar, for Appellant; S _ Eas- 
wara Iyer, L Gopalakrishnan Potti and 
C. S Raian, for Respondent 

In Crl R P. No 143/68— 

S. Easwara Iyer, for Petitioner, V. M. 
Nayanar (for No 1) and State Prosecutor 
(for No. 2), for Respondents 
In O. P. No 2349/68.— 

S. Easwara Iyer, L G. Potti, C. S. 
Rajan, P. Sankarankutty Nair, E Subra- 
anani, for Petitioner, State Prosecutor 
(for No. 1) and T. M. Knshnan Nambiar, 
V. Sivaraman Nair, V. M. Nayanar and 
K C. Sankaran, (for No 2), for Respon- 
•dents, 

M, U, ISAAC, J. : — These three cases 
are the sequence of a criminal complaint 
which the Executive Officer of Elavally 
Panchayat, (hereinafter referred to as the 
appellant) instituted as C C No 248 of 
1967 in the Sub-Magistrate’s Court, Chow- 
ghat against one Smt Rosa (hereinafter 
referred to as the respondent) 

2. The respondent is the owner of a 
rice mill. The rice-milling _ industry is 
regulated by the Rice Milling Industry 
(Regulation) Act, 1958. She got a permit 
under Section 5 and a license under Sec- 
-tion 6 of the Rice Milling Industry (Regu- 
lation) Act for the establishment of a 
rice mill within the Elavally Panchayat; 
and accordingly she established a rice 
mill Section 96 of the Kerala Pancha- 
yats Act, 1960 provides that the Pan- 
chayat may with the previous approval 
ol the Director notify that no place in the 
Panchayat area shall be used for any of 
the Durpo.';es specified in the rules made 
in this behalf being purposes for which 
in the opinion of the Government, are 
likely to be offensive or dangerous to 
human life or health or property, without 
a licence issued by the executive autho- 
rity and except in accordance with the 
conditions specified in such license. Sec- 
tion 97 of tins Act provides, among other 
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things, that no person shall, without the 
permission of the Panchayat and except 
in accordance with the conditions speci- 
fied in such permission, instal in any 
premises any machinery, not being a 
machinery exempted by rules Section 98 
empowers the Government to make rules 
in respect of matters mentioned in Sec- 
tions 96 and 97. Section 129 of the Act 
contains the general rule making power. 
In exercise of the powers conferred by 
the aforesaid sections of the Panchayats 
Act, the Government made the Kerala 
Panchayats (Licensing of Dangerous and 
Offensive Trades and Factories) Rules 
1963, (hereinafter referred to as the 
Rules ). The rules provide for the issue 
of licenses under Section 96 and the issue 
of permits under Section 97. Schedule I 
to the Rules specifies the purposes which 
in the opinion of the Government are 
likely to be offensive or dangerous to 
human life or health or property. 

3. The Elavally Panchayat has notified 

under Section 96 of the Kerala Panchayat 
Act that no place within its limit shall be 
used for any of the above purposes with- 
out a license from the executive authority. 
Item 83 in Schedule I to the Rules is 
’’Machinery — Used for industrial Pur- 
poses and item 94 is "Paddy 

— Boiling or husking by machinery (for 
other than domestic use)’’. Rice nulls fall 
under both the above items So. under 
the Panchayat Act and the Rules a person 
has to take a license and also obtain a 
permit for establishing a rice mill within 
the limits of the Elavally panchayat. The 
respondent did not obtain from the ap- 
pellant any license for use of the mill pre- 
mises She applied for permission, to 
which she did not get a reply; and she 
started the mill without either the license 
or the permission. Section 109(3) of the 
Panchayats Act provides that, if orders 
on an application for a hcense or permis- 
sion are not communicated to the appli- 
cant within 30 days or such longer period 
as may be prescribed in any class of 
cases, after the receipt of the application 
by the executive authority, the applica- 
tion shall be deemed to have been allow- 
ed Section 132 of this Act provides, 
among other things, that whoever contra- 
venes any of the provisions of the Act 
mentioned in Schedule III thereto shall 
be punishable with fine which may ex- 
tend to the amount mentioned therein. 
Sections 96 and 97 are included in the 
above Schedule. 

4. In the light of the above provisions 
of the Panchayat Act and the Rules, the 
appellant instituted C C. 248 of 1967, 
charging the respondent with offences 
under Sections 96 and 97 of the Act The 
trial court found the respondent guilty 
under Section 96 and sentenced her to 
pay a fine of Rs. 20/-. It acquitted her of 
the offence under Section 97, holding 
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thdt, for failure of the executive autho- 
rity to communicate its orders on the ap- 
plication for permission within the pre- 
scribed period, the respondent should be 
deemed to have been granted the permis- 
sion. The appellant filed the present 
Criminal Appeal from the acquittal of the 
accused under Section 97 of the Pancha- 
yats Act The respondent filed an appeal 
before the District Magistrate, Trichur 
from the order of conviction under Sec- 
tion 96 The appeal was dismissed, and 
the Criminal Revision Petition has been 
filed from the iudgment of the District 
Magistrate The respondent has stated 
several grounds in the Revision Petition,' 
but at the hearing, the learned counsel 
urged only two points of law which she 
has raised agamst the maintainability of 
the prosecution. They are: — 

(i) Sections 96 and 97 of the Kerala 
Panchayats Act, in so far as they relate 
to rice-milling industry, are beyond the 
legislative competence of the State Legis- 
lature, as rice mill industry falls under 
entry No. 52 in List I of the VII Schedule 
to the Constitution, and Parliament alone 
has the power to make any law in res- 
pect of that matter, and 

(ii) The issue of licenses under Section 
96 and permissions under Section 97 of 
the Panchayats Act is conditional upon 
payment of prescribed fees What is pre- 
scribed as "fees” is not really fees; and 
the provisions relating to the issue of 
licenses and permissions under the Act 
and the Rules are, therefore, invalid. 

• The respondent has also filed the Ori- 
ginal Petition for a writ of mandamus 
or other appropriate writ or order direct- 
ing the appellant not to insist on the res- 
pondent to take out a license under Sec- 
tion 96 or to obtain the permission under 
Section 97 of the Kerala Panchayats Act, 
on the ground that these sections, in so 
far as they relate to rice-milling indus- 
try, are beyond the legislative power of 
the State Legislature. Therefore, the 
only question which arises for decision in 
the Original Petition is the first point 
raised m the Criminal Revision Petition. 
This point also arises for decision in the 
Criminal Appeal. The State of Kerala Is 
also a respondent in the O. P. 

5. I shall now consider the first polni 
Article 246 of the Constitution provide* 
as follow."?' — 

"246 Subiect-matter of laws made by 
Parliament and by the Legislatures of 
States — 

(1) Notwithstanding anything in clauses 

(2) and (3), Parliament has exclusive 
power to m^e laws with respect to any 
of the matters enumerated in List I in 
the Seventh Schedule (in this Constitu- 
tion referred to as the "Umon List”). 

(2) Notwithstanding anything in clause 

(3) , Parliament, and, subject to clause (1), 
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the Legislature of any State also have 
power to make laws with respect to any 
of the matters enumerated in List III in. 
the Seventh Schedule (in this Constitu- 
tion referred to as the "Concurrent List”). 

(3) Subject to clauses (1) and (2) the 
Legislature of any State has exclusive 
power to make laws for such State or 
any part thereof with respect to any of 
the matters enumerated in List II in the 
Seventh Schedule (in this Constitution 
referred to as the "State List”). 

(4) Parliament has power to make laws' 
With respect to any matter for any part 
of the Territory of India not included in 
a State notwithstanding that such matter 
is a matter enumerated in the State 
List.” 

Entry 52 in List I of the VII Schedule 
to the Constitution reads; 

"Industries the control of which by. the 
Union is declared by Parliament by law 
to be expedient in the public interest ” 

The Rice-milling Industry (Regulation) 
Act 1958 was enacted by Parliament to 
regulate the rice-milling industry. Sec- 
tion 2 of this Act declares that it is ex- 
pedient in the public interest that the 
Union should take under its control the 
nce-milhng industry. Consequently, rice- 
milling industry fell within entry No. 52 
in List I By virtue of Article 246 of 
Constitution, Parliament alone has power 
to make laws in respect of tliis matter; 
and the Rice Milling Industry (Regula- 
tion) Act is such a law made by Parha- 
ment. Section 5 of this Act deals with 
grant of permits for establishment of a 
rice mill. It- reads as follows. — 

"5(1) Any person or authority may 
make an application to the Central Gov- 
ernment for the grant of a permit for the 
establishment of a new rice mill; and any 
owner of a defunct rice mill may make a 
like application for the grant of a perrmt 
for recommencing rice-milling operation 
in such mill. 

(2) Every application under sub-section 
(1) shall be made in the prescribed form 
and shall contain the particulars regard- 
ing the location of the rice mill, the size 
and type thereof and such other parti- 
culars as may be prescribed 

(3) If, on receipt of any such application 
for the grant of a permit, the Central 
Government is of opinion that it is neces- 
sary as to do for ensuring adequate sup 
ply of rice, it may, subject to the provZ- 
sions of sub-section (4) and sub-section 

(5), grant the permit specifying therein 
the period within which the mill is to be 
established or, as the case may be, the 
rmll is to re-commence rice-milling opera- 
tion and such other conditions as it may 
think fit to impose, in accordance with the 
rules, if any, made m this behalf. 

(4) Before grantmg any permit under 
sub-section (3), the Central Governmenl 
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shall cause a full and complete investi- 
gation to be made in the prescribed man- 
ner in respect of the application and shall 
have due regard to — 

(a) the number of rice mills operatins 
in the locality; 

(b) the availability of paddy in the 
locality; 

(c) the availability of power and water 
supply for the rice mill in respect ol 
which a permit is applied for; 

fd) whether the rice mill in respect ot 
which a permit is applied for will be the 
huller-type, sHeller-type or combined 
sheller-huller type; 

(e) Whether the functioning of the rice 
mill in respect of which a pennit is ap- 
plied for would cause substantial unem- 
ployment in the locality; 

(f) such other particulars as may be 
prescribed. 

(5) In granting a permit under this 
section the Central Government shall 
give preference to a defunct rice mill over 
a new rice mill. 

(6) A permit granted under this sec- 
tion shall be effective for the period spe- 
cified therein or for such extended period 
as the Central Government may think fit 
to allow in any case.” 

Section 6 of the above Act deals with 
grant of licenses for carrying on rice-mill- 
ing operation and that section reads as 
follows; — 

"6(1) Any owner of an existing lies 
mill or of a rice null in respect of which 
a permit has been granted under Section 
5 may make an apphcation to the licens- 
ing Officer for the grant of a licence for 
carrying on rice milling operation in that 
rice mill. 

(2) Every application under sub-section 
(1) shall be made in the prescribed form 
and shall contain the particulars regard 
ing the location of the rice mill, the size 
and type thereof and such other parti- 
culars as may be prescribed. 

(3) On receipt of any such application 
for the grant of a licence, the licensing 
officer shall grant the hcence on such 
conditions (including, in particular, con- 
ditions relating to the poHshing of rice), 
on payment of such fees and on the de- 
posit of such sum, if any, as security for 
the due performance of the conditions as 
mav be prescribed 

(4) A licence granted under this section 
shall be valid for the period specified 
therein and may be renewed from time 
to time for such period and on payment 
of such fees and on such conditions as 
may be prescribed.” 

The above two sections show that the 
location of the rice mill is a relevant and 
Important factor in the matter of grant- 
ing the permit and the licence. The per- 
mit is given for establishing a rice-mill 
In a certain locality, and the licence is 
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given for operating that mill in that loca- 
lity. 

6. The contention of the respondent is 
that Sections 96 and 97 of the Kerala 
Panchayats Act are so wide in language 
as to apply to rice-milling industry, and 
that, in so far as they would apply to 
that industry, they are beyond the legis- 
lative power of the State, or those sec- 
tions should be construed in such a way 
as not to apply to rice-milling industry. 
A legislature should be presumed to have 
acted within its powers, and it is a well 
settled canon of construction that if a 
statutory provision would yield to two 
constructions, one of which would make it 
beyond the power of the legislature and 
the other construction would brmg it 
within that power, it has to be construed 
In the latter manner. I shall now read 
Sections 96 and 97 of the Kerala Pan- 
chayats Act; 

"96. Purpose for which places may 
not be used without a licence — The 
Panchayat may with the previous appro- 
val of the Director notify that no place in 
the Panchayat area shall be used for any 
of the purposes specified in the rules 
made in this behalf being purposes which 
In the opmion of Government, are likely 
to be offensive or dangerous to human 
hfe or health or property, without a 
licence issued by the executive authority 
and except in accordance with the condi- 
tions specified in such licence: 

Provided that no such notification shall 
take effect until the expi^ of sixty days 
from the date of its publication 

97 Permission for the construction of 
factories and the installation of machi- 
nery — No person shall, without the per- 
mission of the Panchayat and except in 
accordance with the conditions specified 
fn such permission — 

(a) construct or establish any factory, 
workshop or work-place in which it is 
proposed to employ steam power, water 
power or other mechanical power or elec- 
trical power; or 

(b) instal in any premises any machi- 
nery or manufacturing plant driven by 
any power as aforesaid, not being machi- 
nery or manufacturing plant exempted by 
the rules ” 

The Panchayats Act deals with matters 
'filing under entries 5 and 6 in List II 
of the VII Schedule to the Constitution; 
and these entries read. — 

"5 Local Government, that is to say, 
the constitution and powers of municipal 
corporations, improvement trusts, dis- 
trict boards, mining settlement authori- 
ties and other local authorities for the 
purpose of local self-Government or vil- 
lage administration. 

6. Public health and sanitation: hospi- 
tals and dispensaries". 
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The power of a State Legislature to 
make laws on any of the matters enu- 
merated in List II IS subiect to the power 
of the Parliament to make laws on any 
of the matters enumerated in List I. This 
is expressly stated in Article 246 of the 
Constitution So, there can be no doubt 
that, if Section 96 or 97 of the Pancha- 
yats Act contains a law in respect of rice- 
nnlling industry, that law would be 
beyond the legislative power of the State 
Legislature The learned counsel appear- 
ing for the appellant and the State of 
Kerala contended that Sections 96 and 97 
of the Panchayats Act relate entirely to 
matters mentioned in entry 6 in List II, 
and that they do not relate to any mat- 
ter mentioned in Entry 52 in List I, even 
though the provisions contained in the 
said sections may incidentally refer to a 
matter falling under Entry 52 in List I. 
They submitted that the above two En- 
tries are entirely different, that the 
application of Ss. 96 and 97 of the 
Panchayats Act to a matter falling under 
Entry 52 in List I was only incidental, 
and that such incidental application 
would not make them a law on a matter 
mentioned in entry 52, 

7, Disputes with regard to the legis- 
lative spheres of the Parliament and the 
State Legislature are inevitable in the 
federal character of our Constitution, 
even in spite of the non-obstante clause 
in Article 246 (1) Dealing with this 
problem. Sir Maurice Gwyer C J. stated 
m In the matter of C P Motor Spirit 
Act, AIR 1939 FC 1- 

“ .... an endeavour must be made 
to solve it, as the Judicial Committee 
have said, by having recourse to the con- 
text and scheme of the Act, and a recon- 
ciliation attempted between two apparent- 
ly conflicting lunsdictions by reading the 
two entries together and by interpreting, 
and, where necessary, modifying the 
language of the one by that of the other. 
If indeed such a reconciliation should 
prove impossible, then, and only then, 
will the non obstante clause operate and 
the federal power prevail* for the clause 
ought to be regarded as a last resource, 
a witness to the imperfections of human 
expression and the fallibility of legal 
draftsmanship 

It has been shown that if each legis- 
lative power IS given its widest meaning, 
there is a common territory shared^ be- 
tween them and an overlapping of iuris- 
dictions IS the inevitable result, and this 
can only be avoided if it is reasonably 
possible to adopt such an interpretation as 
would assign what would otherwise be 
common territory to one or the other 
To do this it is necessary to construe this 
legislative power defined or described by 
one entry or the other in a more restrict- 
ed sense than, as already pointed out. it 
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can theoretically possess,” 

The principles stated in the above pas- 
sage have been approved by the Privy 
Council and our Supreme Court In Cal- 
cutta Gas Co (Proprietary) Ltd. v State 
of West Bengal, AIR 1962 SC 1044, the 
question arose whether the West Bengal 
Oriental Gas Company Act, 1960. which 
the State Legislature enacted, was void, 
on the alleged ground that it related to 
a matter mentioned in Entry 52 of List I. 
The State contended that it related 
entirely to the matter mentioned in entry 
25 in List II This entry teads — 

"Gas and gas works”. 

Dealing with these' apparently over- 
lapping entries, Subba Rao, J. in his iudg- 
ment of the Court, said: — 

"The power to legislate is given to the 
appropriate Legislatures by Art 246 of 
the Constitution The entries in the three 
Lists are only legislative heads or fields 
of legislation, they demarcate the area 
over which the appropriate Legislatures 
can operate It is also well settled that 
widest amplitude should be given to the 
language of the entries But some of the 
entries in the different Lists or in_ the 
same Lists may overlap and sometiiries 
may also appear to be in direct conflict 
with each other It is then the duty of 
this Court to reconcile the entries and 
bring about harmony between them.” 

After examinmg the relevant provisions 
of the Constitution, the learned Judge 
held — 

"It is, therefore, clear that the scheme 
of harmonious construction suggested on 
behalf of the State gives full and effec- 
tive scope of operation for both the en- 
tries in their respective fields while that 
suggested by learned counsel for the ap- 
pellant deprives Entry 25 of all its con- 
tent and even makes it redundant The 
former interpretation must, therefore, be 
accepted in preference to the latter In 
this view, gas and gas works are within 
the exclusive field allotted to the States 
On this interpretation the arguments of 
the learned Attorney-General that, under 
Art 246 of the Constitution, the legisla- 
tive power of State is subiect to that of 
Parliament ceases to have any force, for 
the gas industry is outside the legislative 
field of Parliament and is within the ex- 
clusive field of the Legislature of the 
State We therefore, hold that the im- 
pugned Act was within the Legislative 
competence of the West Bengal Legis- 
lature and was, therefore, validly made 

Reference may be made to two more 
decisions of the Supreme Court In State 
of Rajasthan v G Chawla, AIR 1959 SC 
544 the question arose whether the Ajmer 
(Sound Amplifiers Control) Act, 1953 was 
void being a law falling under Entry 31 
of the Union List This entry reads: — 
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'Tost and Telegraphs; Telephones. \S'ire- 
less. broadcasting and other like forms ol 
communications.’’ 

The State contended that it vras a law 
in respect of the matter mentioned in 
^ntry 6 of the State list and that it was 
within the povrer of the State Legislature. 
Entry' 6 in the State List reads; — 

"Public Health and Sanitation; hospitals 
-and dispensaries.” 

Upholding the contention of the State. 
Hidayatullah J. delivering the judgment 
of the court, said: — 

■'On a view of the Act as a whole, we 
think that t'ne substance of the legisla- 
tion is within the powers conferred by 
Entry No 6 and conceiva'oly Entry No. 1 
-of the State List, and it does not purport 
to encroach upon the field of Entry No. 3i 
thoue’n it incidentally touches upon a 
•matter nrovided there. The end and pur- 
pose of the legislation furnishes the key 
to connect it v.it'n the State List. Our 
attention was not drawn to any enact- 
ment under Entry No. 31 of the Union 
List by which the owmership and posses- 
-sion of amplifiers was burdened with any 
such regulation or control, and there 
"being thus no question of repugnancy or of 
an occupied field, we have no hesitation 
in holding that the Act is fully covered 
by the first cited Entry and conceivably 
•the other in the State List.’’ 

In the Hingir Rampur Coal Co. Ltd. v. 
■State of Orissai, AIR 1961 SC 459. the 
validity of the Orissa Mining Areas 
Development Fund Act, 1952 which was 
passed by the State Legislature, w'as at- 
tacked on the ground that it related to a 
matter falling xinder Entrv 52 of the 
Union List The State contended that the 
Act related to a matter in Entrv 23 of 
the State List, and that it was. therefore, 
within the power of the State Legislature. 
This entry reads — 

"Regulation of mines and mineral deve- 
lopment subject to the provisions of List 
I with respect to regulation and develop- 
ment under the control of the Umon.” 

In dealing with above contention, 
‘Gajendragadkar J. who delivered the 
maiority iudgment of the Court, examin- 
ed the relevant provisions of the State 
Act and also of the Industries (Develop- 
ment and Regulation) Act, 1951 which the 
Parliament has made in resnect of the 
matter in Entry 52 of the Union List; and 
he held that the object of the State Act 
w'as the development of mining area in 
the State while that of the Central Act 
W’as to regulate the scheduled industries 
with a view to their development, and that 
these Acts, therefore, occupied different 
fields The validity of the State Act w’-as 
upheld on the above ground. 

8. I shall now' examine the constitu- 
Itional validity of Sections 96 and 97 of 
I the Kerala Panchayats Act The Parlia- 


mentary declaration contained in Section 
2 of the Rice Ivlilling Industry (Regula- 
tion) Act shows that it was made in the 
public interest to take rice-nulling indus- 
try imder the control of the Union, Sec- 
tion 5 of this Act, whi^ deals with grant 
of permits for establishing rice-mills, 
shows that the relevant considerations 
in the matter are the number of rice-mills 
operating in the locality, availability of 
paddy in the locality, availabOitv of 
iwwer and water for the mill, extent of 
unemployment t'nat may be caused by the 
establishment of the mill etc., and that 
the permit is granted only if the Central 
Government is of opinion that it is neces- 
sary to do so for ensuring adequate sup- 
ply of rice in the locality. Section 6, 
which deals with grant of licenses, shows 
that the relevant considerations are the 
location of the mill , the size and t\’pe 
thereof and other prescribed particulars; 
and they are granted subject to condi- 
tions relating to the polishing of rice. So 
the object of the Rice-Milling Industry 
(Regulation) Act is to regulate the estab- 
lishment of rice-mills in India for ensur- 
ing the adequate supply of rice, ha'ying 
regard to other relevant factors The ob- 
ject of Section 96 of the Kerala Pancha- 
yats Act is to regulate the use of places 
within the Panchayat for purposes which 
in the opinion of the Government are 
likely to be offensive or dangerous to 
human life or health or property. Sec- 
tion 97 of this Act shows that its object 
is to control and regulate the esta'olish- 
ment of factories, workshops and work- 
places and installation of machineries and 
manufacturing plants \vithin the Pan- 
chai'at. The Rules would show' that w'hat 
is relevant in the grant of permission 
under the above section is the safety of 
the establishment and the person emplov- 
ed therein as w'ell as considerations of 
public health and sanitation. Therefore, 
Sections 96 and 97 of the Panchayats Act 
and the Rice Milling Industry (Regula- 
tion) Act deal with entirely different 
matters Sections 96 and 97 of the Pan- 
chayats Act relate only to matters men- 
tioned in Entrv 6 of the State List; and 
they do not entrench on Entry 52 in the 
Union List I. therefore, hold that the 
Statp Legislature w'as competent to enact 
the law' contained m these sections 

9. The next question for considera- 
tion is whether Sections 96 and 97 of the 
Kerala Panchayats Act and the provisions 
of the Rules relating to issue of licenses 
and grant of permissions are valid, as 
they are made conditional on payment of 
the prescribed fees. There is no case 
that levy of fees is related to actual ser- 
vice, if any. rendered to the class of per- 
sons who pay the same, or that the total 
collections on this account are earmark- 
ed for rendering any service for those 
persons On the other hand, the levy is 
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admittedly for augmenting the general 
levenue of the Panchayat. S. 76 of the 
Panchayats Act expressly provides that all 
moneys received by the Panchayat shall 
constitute a fund called the Panchayat 
Fund, and that all taxes, duties, cesses, 
surcharge and fees levied under the Act 
or other law shall be included in the said 
fund It IS well settled by the decisions 
of this Court, and also by a very recent 
decision of the Supreme Court that such 
a levy is not a fee — vide City Corpora- 
tion oi Calicut v. Sadasivan, 1968 Ker LT 
589 = (AIR 1969 Ker 99) (FB). Travancore 
Tea Estates Co. Ltd. v. Executive Officer, 
Elappara Panchayat, 1968 Ker LT 776 
(FB), Arya Vaidya Pharmacy Ltd. v 
Health Officer, Ernakular^ 1968 Ker LT 
789 and Municipal Council, Cannanore v. 
C. T. Raman Nambiar (Decision of the 
Supreme Court dated 10-12-1968 in C. A. 
No. 186 of 1966 (SC)). The provisions 
contained in Sections 96 and 97 of the 
Panchayats Act and the Rules relating 
to levy of fees are, therefore, invalid. 
As the issue of licenses and grant of per- 
missions is conditional upon payment of 
such fees, the provisions relating to the 
issue of licenses and grant of permis- 
sions also become invalid. 

10. In the light of my decision on the 
above two points, O. P. No. 2349 of 1968 
should be dismissed; and I do so. Crimi- 
nal R P. No, 143 of 1968 is allowed; and 
Criminal Appeal No. 26 of 1968 is dis- 
missed. The order of conviction and 
sentence of fine passed against the res- 
pondent is set aside, and the fine, if al- 
ready recovered, is directed to be refund- 
ed to the respondent 

11. NARAYANA PILLAI, J, I 
agree. 

Order accordingly. 


1970 CRI. L. J. 476 (¥ol, 76, C. N. 110)= 
AIR 1970 ORISSA 47 (V 57 C 21) 

A MISRA, J 

Bala Bariha and others, Petitioners v. 
Kathu Bariha, Opposite Party 

Criminal Revn No 80 of 1967, D/- 14- 
7-1969, against order of Sub-Divisional 
Magistrate, D/- 27-9-1966. 

Penal Code (1860), Ss. 441. 447 — In- 
tent to annoy etc., must be the aim or 
entry — Natural consequence of entry 
and knowledge of such consequence not 
sufficient — Dominant intention to assert 
possession — Assertion resulting in an- 
noyance to complainant — Entry could 
not he said to be criminal trespass. 

In order to establish that the entry of 
the accused on the complainant’s property 
was with intent to annoy, intimidate or 
insult within the meaning of Ss 441 
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and 447, Penal Code, it is necessary for 
the Court to be satisfied that causing such 
annoyance, intimidation or insult was the 
aim of the entry. It is not sufficient to 
show merely that the natural consequence 
of the entry was likely to be annoyance, 
etc and that this likely consequence was 
known to the persons entering In decid- 
ing whether the aim of the entry was 
the causing of such annoyance, etc the 
Court has to consider all the relevant cir- 
cumstances, including the presence of 
knowledge that its natural consequences 
would be such annoyance, and including 
also the probability of something else than 
the causing of such intimidation being 
the dominant intention which prompted 
the entry. AIR 1964 SC 986, Rel on 

(Para 5) 

Accused was serving as gomasta-ihan- 
kar under the comi;Aam5nt for 7 or 8 
years and claimed to have been given 
the piece of land in question towards his 
remuneration; while the complainant said 
that he was giwng five pudugs of paddy 
every year as remuneration There was 
no clear finding whether the remunera- 
tion consisted of paddy, as alleged by the 
complainant, or the land had been given 
as asserted by the accused In the cir- 
cumstances. when all that the accused 
did was to plough the land and spread 
manure asserting that he had been in 
possession of that land in lieu of his 
wages, it will not be reasonable to con- 
clude that the dominant intention of 
making the entry was to annoy the com- 
plainant On the other hand, the domi- 
nant intention m all probability was to 
assert possession over the land Merely 
because by such asseition annoyance 
resulted to the complainant, it could not 
be said that the trespass amounted to cri- 
minal trespass punishable u/s 447 I P C. 

(Para 5) 

Cases Referred: Chronological Paras 

(1964) AIR 1964 SC 986 (V 51) = 

1964 (2) Cn LJ 57, Smt Mathri 

V. State of Puniab 5 

P V B Rao, for Petitioners; B Naik, 
for Opposite Party. 

ORDER: Each of the petitioners has 
been convicted u/s 447 IPG. and sen- 
tenced to a fine of Rs 20/-; in default, 
to undergo S. I. for one week. 

2. The complainant’s case, in brief, is 
that as ex-ihankar of village Srigida, he 
was all along in possession of the ihankar 
service lands situate in the village. For 
some time, he engaged petitioner no 1 
to work as gomasta-ihankar under him 
on payment of five pudugs of paddy per 
yeai as his wages Subsequently, when 
petitioner no 1 stopped working as goma- 
5_ta, he stopped payment of his remunera- 
tion On the date of occurrence, it is 
alleged that petitioner no. 1 along with 
his relations the other petitioners, tres- 
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passed into the disputed land which is a 
part of the jhankar lands in possession 
of the complainant, ploughed it and spread 
manure. Thereby they committed crimi- 
nal trespass. The defence is that com- 
plainant had given the disputed land to 
petitioner no. 1, while he was working 
as gomasta-jhankar and he has been in 
possession of the same. Being in posses- 
sion, he ploughed the -land and spread 
manure and has been falsely implicated. 
The other petitioners are his relations 
whose assi^ance he took in performing 
the ploughing operations. 

3. There is no dispute that the land in 
question is a part of the jhankar lands 
and that complainant is ex-jhankar. Tlhere 
is also no dispute that petitioner no. 1 
for 7 or 8 years worked on gomasta-jhan- 
kar being engaged by the complainant 
According to the complainant, for the 
service of petitioner no. 1, he had offered 
some land, but when the latter pleaded 
inability to cultivate, he gave him wages 
in the shape of five pudugs of paddy 
annually, while according to the defence, 
the land in question had been given to 
him and he was in • possession of it as 
gomasta-jhankar. The learned Magistrate, 
on a consideration of the evidence, ac- 
cepted the version of the complainant and 
convicted the petitioners. 

4. Learned counsel for petitioners 
assails the conviction only on one ground. 
He contends that to sustain a conviction 
u/s 447 1. P. C, it is incumbent on the 
prosecution to prove, and for the court 
to give a finding that the accused com- 
mitted trespass with one of the intents 
specified in section 441 I. P C , i e in- 
tent to insult, annoy, intimidate or com- 
mit an offence. 

In this case, all that has been proved 
by the complainant is that on the date 
of occuirence, petitioners ploughed the 
land and spread manure Accepting the 
complainant’s version that he was in pos- 
session of the disputed land, the learn- 
ed Magistrate has observed that the action 
of petitioners in the circumstances 
has definitely caused annoyance to the 
complainant who was in possession of the 
jhankar lands This being the finding of 
the learned Magistrate, it is argued by 
Mr. Rao, learned counsel for petitioners 
that the requisite intention to justify a 
conviction u/s 447 I. P. C. has not been 
proved and the mere fact that the action 
of petitioners resulted in annoyance to 
the complainant, even if true, cannot 
amount to criminal trespass. On the other 
hand, for the opposite party, it is con- 
tended that when the land in question 
was in possession of the complainant, the 
action of petitioners cannot but be con- 
strued as one done with intent to annoy 
him. 

5. The principle of law has been clear- 


ly explained by the Supreme Court in the 
decision reported in AIR 1964 SC 986, 
Smt, Mathii v. State of Punjab as fol- 
lows; 

“In order to establish that entry on the 
property was with intent to annoy, inti- 
midate or insult, it is necessary for the 
court to be satisfied that causing such 
annoyance, intimidation or insult was the 
aim of the entry; that it is not sufficient 
for that purpose to show merely that the 
natural consequence of the entry was 
likely to be annoyance, intimidation or 
insult, and that this likely consequence 
was known to the persons entering, that 
in deciding whether the aim of the entiy 
was the causing of such annoyance, inti- 
midation or in^t, the court has to con- 
Elder all the relevant circumstances, in- 
cluding the presence of knowledge that 
£ts natural consequences would be such 
annoyance, intimidation or insult and in- 
cluding also the probability of something 
else than the causmg of such intimida- 
tion, insult or annoyance, being the domi- 
nant intention which prompted the entry.’ 
All that the learned Magistrate has found 
was that the action of petitioners caus- 
ed annoyance to the complainant who was 
in possession of the disputed land He 
has failed to determine taking all cir- 
cumstances into consideration including 
the natural consequence of the act and 
the plea of the petitioners whether the 
dominant intention of the entry was to 
cause annoyance. 

In the present case, admittedly, peti- 
tioner no 1 was serving as gomasta-jhan- 
kar under the complainant for 7 or 8 
years and claims to have been given the 
piece of land in question towards his 
remuneration. While the complainant 
says that he was giving five pudugs of 
paddy every year as remuneration, there 
Is no clear finding whether the remime- 
ration consisted of paddy, as alleged by 
the complainant, or the land had been 
given as asserted by petitioner no 1. In 
the circumstances, when all that the peti- 
tioners did was to plough the land and 
spread manure asserting that petitioner 
no. 1 has been in possession of that land 
in lieu of his wages, it will not be reason 
able to conclude that the dominant inten 
tion of making the entry was to annoy 
the complainant. On the other hand, the 
dommant intention in all probability was 
to assert possession over the land. Mere 
ly because by such assertion annoyance 
resulted to the complainant, it cannot be 
said that the trespass amounted to crimi- 
nal trespass punishable u/s. 447 I. P. C, 

6. In the result, the revision is allow- 
ed, the conviction and sentence are set 
aside and the petitioners are acquitted. 

Revision allowed. 
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1970 CRI. L. J. 578 (Yol. 76, C. N. Ill) = 

AIR 1970 ORISSA 50 (V 57 C 23) 

B K. PATRA, J. 

Gopinath Das, Petitioner v. Alekh Sahu 
and others, Opposite Parties. 

Criminal Revn No 171 of 1967, D/- 
5-9-1969. against order of Judicial Magis- 
trate, Daspalla, Campnayagarh. D/- 12- 
12-1966 

(A) Criminal P.C. (1898), S. 439— Revi- 
sion against acquittal at instance of pri- 
vate party — Interference vidth finding 
of acquittal by Court when justifiable — 
Mere possibility of arriving at contrary 
conclusion on basis of evidence on record 
does not justify interference. 

It is true that it is open to the High 
Court in revision to set aside an order 
of acquittal even at the instance of pri- 
vate parties although the State might not 
have thought fit to appeal, this lurisdic- 
tion should be exercised by the High 
Court only in exceptional cases when 
there is some glaring defect in the pro- 
cedure or there is a mamfest error on a 
point of law and consequently there has 
been a flagrant miscarriage of justice No 
criteria has been laid down for determin- 
ing such exceptional cases which would 
cover all contingencies But some cases of 
this kind which would iustify the High 
Couit in interfering with the finding of 
acquittal in revision are (1) where the 
trial court has no lurisdiction to try the 
cases but has still acqmtted the accused, 
(2) where the trial court has wrongly 
shut out evidence which the prosecution 
wished to produce, (3) where the court 
of appeal has wrongly held evidence which 
was admitted by the trial Court to be 
inadmissible. (4) where material evidence 
has been overlooked either by the trial 
Court or by the appeal court and (5) 
where the acquittal is based on a com- 
pounding of the offence which is invalid 
under the law. AIR 1962 SC 1788, Foil. 

(Para 5) 

A meie possibility for another court to 
arrive at a contrary conclusion on the 
basis of evidence on record cannot by it- 
self be a reason to set aside the order of 
acquittal. (Para 5) 

(B) Penal Code (1860), S. 102 — Right 
of private defence — How long cont^ 
niies — Attempt to assault accused with 
weapon by the injured — Weapon snatch- 
ed away by accused — No evidence to show 
any attempt by injured to snatch back 
the weapon or to secure any other weapon 
— Inflicting of injuries by accused on 
the injured by the weapon held could 
not be in private defence. 

The right of private defence commen- 
ces as soon as a leasonable apprehension 
of danger to the body arises from an 
attempt or thr eat to commit the offence 
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although the offence might not have been 
committed, and it contmues as long as 
such apprehension of danger to the body 
continues. Whether a person claiming to 
exeruse right of private defence had any 
reasonable apprehension of danger or not 
depends on the state of his mind at thafi 
time and it is for him to say what dan- 
ger he apprehended Outsiders cannot 
divine what was passing in his mind. 

(Para 

Where the accused alleged that smce 
the imured person wanted to assault him 
with a tangia which he (iniured) was 
holding at the time of occurrence, the 
accused snatched away the weapon and 
assaulted him mth it till the injured feU 
down on the ground and there was no 
evidence or allegation by the accused 
himself that there was any attempt on 
the part of the injured person either to 
snatch back the weapon or to secure any 
weapon from elsewhere’ 

Held, that the accused had failed to 
establish that the right of private defence 
was available to him So long as Tangia 
was in the hands of the injured and the 
latter attempted to kill him, accused had 
every lustification to apprehend danger 
to his body and consequently he would 
have been lustified to inflict such injury 
as he would have considered necessary to 
save himself But once the Tangia was 
snatched aw'ay by accused from the in- 
jured, there could not have been any 
further apprehension in the mind of ac- 
cused If there was evidence to show 
that after the Tangia was seized from in- 
jured the latter was attempting to catch 
hold of some other weapon, that could 
have been a sufficient lustification for 
accused to exercise his right of private 
defence (Para 6ii 

Cases Referred: Chronological Paras 
(1962) AIR 1962 SC 1788 (V 49) = 

1963 (1) Cri LJ 8, K. Chinna- 

swamy Reddy v. State of A. P. 5 

Kanungo and R N. Mohanty, for Peti- 
tioner; R K. Kar and R Mohanty, for 
Opposite Parties 

ORDER: — This application in revisioii 
is directed against an order of the Magis- 
trate, First Class, Daspalla acqmtting the 
opposite parties, thirteen in number, who. 
were prosecuted on charges under Sec- 
tion 148/426 I P C and five of whom, 
namely, Denei Sahu, Mahaian Naik, Kir- 
tan Padhan, Mohan Naik and Udaya 
Sahu also imder Sections 326/324/323, 

I P C The case against them is that at 
about 6 A M on 28-3-1965 they formed' 
tliem.selves into an unlawful assembly and 
being armed with Katis Tangias. Farsa 
and Lathis restrained Lingaraj Das while 
he was proceeding on a cycle and dealt 
blows on him thereby causing simple and 
grievous hurt on his person. The opposite 
parties pleaded not guilty. Their case 
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is that there are two factions in the vil- 
lage for the last about 12 years, Lingaraj 
Das (injured) and Arakhit Barik are 
leaders of one faction while petitioners 
Alekh Sahu and Danei Sahu are leaders 
ot the other faction, and there was a 
number of cases between them Some- 
time previous to the occurrence, _ Linga- 
raj Das was convicted under Section 307 
I P. C for attempting to commit the 
murder of one Lokanath Misra and in 
that case some of the members of the 
opposite party were witnesses for the 
prosecution. Since then, Lingaraj Das 
used to move on cycle with a Farea for 
his personal safety. In mouza Kurum 
Bankatara where the occurrence took 
place and to which place all the parties 
belong, Dutikeshwar Mahadeb of which 
one Lokanath Misra was the Managing 
trustee owns some lands and opposite 
party no. 2 Mahajan Naik was cultivating 
some of the lands of the deity as a bhag 
tenant After Lokanath Misra. Durga 
Madhab Deo became the trustee of the 
temple and Lingarai Das as an agent of 
Durga Madhab Deo was looking after 
the affairs of the deity. On the_ date 
preceding the occurrence, Lingaraj Das 
wanted to dislodge Mahajan Naik from 
the land which he was cultivating On 
the date of occurrence when Lingarai Das 
was passing by the side of Mahajan’s 
house on a cycle, the latter questioned 
his as to why he was attempting to_ dis- 
possess him from the land. Lingarai got 
down from his cycle and taking up the 
Tangia which he was holding wanted to 
assault Mahajan with it. Mahajan there- 
upon snatched away the Tangia from 
Lingarai and assaulted him with it till 
Lingarai fell down on the ground. None 
of the other members of the opposite 
party was present by the time of the said 
occurrence. The essence of the defence 
therefore, is that while Mahajan admitt- 
ed having caused some injuries on Linga- 
rai but pleaded that he did so in exer- 
cise of his right of private defence, the 
other members of the opposite party denied 
having taken part in the occurrence. 

2. Lmgaraj Das examined as P. W. 1 
stated that on the date of occurrence 
when he was coming down from Kabel- 
pur bridge on a cycle, opposite party 
Alekh Sahu suddenly came _ from the 
house of Mahaian and stood in front of 
his cycle and catching hold of the han- 
't! p of hi'; cvcIp a.sked him as to whv he 
was creating trouble in the village. He 
therefore got down from the cycle. Im- 
mediately thereafter the other members 
of the opposite party who were various- 
ly armed with Katis and lathis gathered 
at the soot Danei Sahu attempted to 
give a blow on his neck with a Kati He 
tried to ward off the blow by his left 
hand and the Kati blow fell on his wrist. 
He then fell down. Then Mahajan Naik 


attcnapted to give a blow with his Kati 
on Ills neck and he again warded it off with 
Ins left hand and received an injury on the 
left upper arm. He then became uncon- 
scious and did not know who caused the 
several injuries on his person. The doctor 
examined as P. W 2 who had examined 
Lingaraj Das found as many as eleven 
injuries on the person of Lingaraj. These 
consisted of bleeding incised injuries on 
the left wrist, left humerus and the left 
rib; lacerated injuries on the left elbow, 
left humerus, left tibia, and compound 
fractures of the left ulna, left tibia; and 
abrasions on the fore-head and right arm. 
Some of the injuries were grievous in 
nature while the rest were simple. Five 
ether witnesses were examined on the 
prosecution side to prove the occurrence 
besides the investigating officer. The 
defence examined one witness to support 
the stand taken by Mahajan Naik and he 
stated inter alia that excepting Mahajan 
Naik. the other members of the opposite 
party were not present at the occurrence. 

3. The learned Magistrate considered 
tile evidence on record, disbelieved the 
prosecution case regarding participation 
of the members _ of the opposite party 
excepting Mahajan Naik in the occurr- 
ence and acquitted them. He accepted- 
the plea of Mahajan that he caused in- 
juries on Lingaraj Das in exercise of his 
right of private defence and also order- 
ed his acquittal. 

4. . Two contentions were advanced by 
Mr. Kanungo appearing for the petitioner 
the first being that the prosecution case 
disclosed the commission of an offence 
under Section 307. I. P. C. and that as 
such the Magistrate had no jurisdiction 
to decide the case finally but that he 
should have committed the opposite par- 
ties to the Court of Session and second- 
ly that on the evidence placed before thr^ 
Court, the acquittal of the opposite par- 
ties and at any rate that of Mahajan is 
unjustified and perverse. In the charge 
sheet that was laid by the Police before 
the Magistrate no mention was made that 
an offence under section 307 I P. C had- 
been committed. No exception was taken 
from any quarter when after perusing 
the papers placed before the Court under 
section 173 Cr. P C , the learned Magis- 
trate framed the charges which did not 
include one under section 307. I. P C 
In order no 23 dated 17-8-1966. the Magis- 
trate recorded that he had been approach- 
ed by the prosecution side. He therefore 
submitted the records before the S D. M.. 
Nayagarh stating that in the circum- 
stances he did not like to try the case The 
S D M sent back the records to him 
stating that he did not see any reason 
v/hy the learned Magistrate should not 
proceed with the trial of the case and 
that if he felt that his judicial functions 
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were in any way interfei'ed with he could 
draw up appropriate proceedings against 
the persons concerned. It is thereafter 
that the Court Sub Inspector filed an ap- 
plication before the Magistrate for fram- 
ing an additional charge under section 307 
I P. C which after due consideration was 
rejected by the learned Magistrate on the 
ground that the case diary did not dis- 
close any materials to warrant framing of 
such a charge The contention of Mr. 
Kanungo is that two blows with the Kati 
were aimed at the neck of Lingarai Das 
which fortunately he warded off and that 
this shows that the intention of opposite 
parties was to kill him But the further 
case of the prosecution is that after these 
two blows were given to Lingaraj he 
became unconscious and that thereafter 
the opposite party members dealt seve- 
ral other blows on the person of Lmgaraj 
If the intention of opposite parties was 
to kill him they could have easily done 
so after Lingarai fell down unconscious 
The fact that they did not do so shows 
that the intention of the assailant or 
assailants was not to cause his death. In 
the circumstances, the charges framed by 
the learned Magistrate were correct and 
he had lurisdiction to proceed with the 
•case. 

5. So far as his second contention Is 
concerned, it is true that it is open to 
the High Court in revision to set aside 
an order of acquittal even at the instance 
of private parties although the State 
might not have thought fit to appeal, but 
It is now well settled that this iurisdic- 
tion should be exercised by the High 
Court only in exceptional cases when 
there is some glaring defect in the pro- 
cedure or there is a manifest error on a 
point of law and consequently there has 
been a flagrant miscarriage of justice. No 
criteria has been laid down for determin- 
ing such exceptional cases which would 
cover all contingencies But some cases 
of this kind which would justify the High 
Court in interfering with the fmding of 
acquittal in revision have been mdicated 
by their Lordships of the Supreme Court 
in K. Chinnaswamy Reddy v State of 
Andhra Pradesh, AIR 1962 SC 1788 Ihe 
cases enumerated are (1) where the trial 
Court has no jurisdiction to try the cases 
but has still acquitted the accused. (2) 
where the trial court has wrongly .shut 
out evidence which the prosecution wish- 
ed to produce, f3) where the court of ap- 
peal has wronglv held _ evidence which 
was admitted by the trial court to be 
inadmissible, (4) where _ material evidence 
has been overlooked either by the trial 
Court or by the appeal court and (5) 
where the acquittal is based on a com- 
pounding of the offence which is invalid 
under the law. Here, the learned Magis- 
trate has duly considered the evidence 


let in on the _ prosecution side regarding 
the participation of the opposite parties 
in the occurrence and has given certain 
reasons in support of his finding that 
excepting opposite party Mahaian Naik, 
the others did not take any part in the 
occurrence It may be possible for 
another Court to arrive at a con- 
trary conclusion on the basis of evi- 
dence on record but this by itself cannot be 
a reason to set aside the order of acquit- 
tal Every aspect of the prosecution case 
has been considered by the learned Magis- 
trate and he has given reasons in support 
of his finding The order of acquittal of 
the opposite parties except Mahaian can- 
not be interfered with 

6. The case of Mahajan Naik however 
stands on a different footing Mahaian 
has admitted having caused certain in- 
juries with his Kati on Lingaraj Das But 
he pleaded that he did so in exercise of 
his right of private defence. If the esta- 
blishment of this plea involves the ap- 
preciation of evidence and circumstances 
and the learned Magistrate has appreciat- 
ed them in a particular manner, the High 
Court in revision would not substitute its 
own appraisement of the situation and set 
aside the order of acquittal But in this 
case I find that even if all that Mahajan 
has said in support of his defence 
is accepted in toto, his plea is not 
established He stated that Lingaraj Das 
attempted to kill him with his Tangia 
and therefore he (Mahajan) snatched the 
Tangia from Lingaraj and then inflicted 
the injuries on the latter with the sharp 
edge of the Tangia and also with its 
handle The right of private defence 
commences as soon as a reasonable ap- 
prehension of danger to the body arises 
from an attempt or threat to commit the 
offence although the offence might not 
have been committed, and it continues as 
long as such apprehension of danger to 
the body contmues So long as the Tan- 
gia was in the hands of Lingaraj and the 
latter attempted to loll him, Mahajan had 
every justification to apprehend danger 
to his body and consequently he would 
have been lustified to inflict such injury 
on Lingaraj as he would have considered 
necessary to save himself But once the 
Tangia was snatched away by Mahajan 
from Lingaraj, there could not have been 
any further aonrehension in the mind 
Mahajan In fact, Mahajan had not 
stated what further injury he apprehend- 
ed from Lingaraj If there was evidence 
to show that after the Tangia was seized 
from Lingaraj the latter was attemptinP 
to catch hold of some other weapon, that 
could have been a sufficient justification 
for Mahajan to exercise his right of pri- 
vate defence But that is not the case 
here _ IVhether a person claiming to 
exercise right of private defence had any 
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j reasonable apprehension oi danger or not 
{depends on the stale of his mind at that 
'time and it is for him to say what dan- 
ger he apprehended. Outsiders cannot 
dmne what was passing in his mind. 
When Mahajan himself had not chosen 
to speak out what danger he had at that 
moment expected from Lingaraj who was 
completely disarmed by him, and when 
he did not say that at that moment there 
was any attempt on the part of Linga- 
raj either to snatch back the Tangiafrom 
him or to secui'e any weapon from else- 
where, it is manifest that Mahajan has 
failed to establish that the right of pri- 
vate defence was available to him. The 
learned Magistrate has taken a wrong 
view of law while considering this aspect 
of the defence case. 

7. In the result, I would allow this 
application so far as it relates to opposite 
party No. 2 Mahajan Naik, set aside the 
order of acquittal passed against him and 
direct that the case be sent back to the 
learned Magistrate for disposal according 
to law. The order of acquittal in respect 
of the other opposite parties is maintain- 
ed. 

Order accordingly. 


1970 CRI. L. J. 481 (¥ol. 76, C. N. 112) = 
AIR 1970 PATNA 97 (V 57 C 13) 

G. N. PRASAD, J, 

Mithila Saran Singh and another. Peti- 
tioners V. Nihora Singh and others. Op- 
posite Parties 

Criminal Revn No 1649 of 1968, D/- 
23-1-1969, against order of 1st Class 
Magistrate, Dinapur, D/- 1-8-1968. 

(A) Criminal P. C. (1898), Ss. 146 (1) 
and 145 (4) — Incompetent reference by 
Magistrate — Civil Court is not clothed 
with any jurisdiction so that it can neither 
record any finding nor give directions to 
Magistrate as to what course he should 
adopt — Proper course for Civil Court 
is to return the reference — Magistrate, 
after return of reference proceeding under 
S. 145 (4) instead of making a proper refer- 
ence — Order cannot he said to he with- 
out jurisdiction. AIR 1965 Pat 411, Foil. 

(Paras 9 and 10) 

(B) Criminal P. C. (1898), S. 145 (4) — 
Competency of witnesses to speak ahout 
possession is no ground to rely upon them 

Magistrate refusing to rely upon such 
witnesses does not commit any error of 
law. (IJara 12) 

Cases Referred: Chronological Paras 
(1965) AIR 1965 Pat 411 (V 52) = 

1965 (2) Cn LJ 527, State of 

Bihar v Hari Mishra 7 


A. K. Roy, for Petitioners; Ram Saroop 
Sinha and B. N. Chatterji. for Opposite 
Parties. 

ORDER: — The petitioners were the 
first paity in a proceeding under S. 145 
of the Code of Criminal Procedure with 
respect to several plots of land appertain- 
ing to Khata numbers 44, 121 and 137 
and situated in village Makhdumpur, 
Police station Bihta, district Patna. They 
are aggiieved by the final order passed 
by the learned Magistrate declaring the 
second party in possession over the dis- 
puted lands, 

2. It is common ground that there 
were two brothers Triloki and Sheo 
Lochan. Tnloki had a son, Kuar Singii 
who died leaving behmd his widow Askueri 
Kuer. Kuar Singh had a son, Sundar 
Singh who died leaving behind his widow 
Oularo Kuer, opposite party no. 6. In 
the other branch. Hathi Ram was son of 
Sheo Lochan. Mithila Saran Singh, peti- 
tioner no. 1, is the son of Hathi Ram and 
Rajeshwar Singh, petitioner no. 2, is the 
surviving son of Mithila Saran Singh who 
had another son, Mahanand Singh who 
is dead. The parties are at variance 
with respect to the family of Rainu 
Singh, According to the first party, 
Rainu Singh was ftdl brother of Hathi 
Ram (father of petitioner no. 1). But 
according to the second party, Rainu 
Singh was not the second son of Sheo 
Lochan but the second son of Triloki 
Both the parties, however, are agreed 
that Rainu Singh had a daughter, Piyari 
Kuer, whose husband Nihora Singh is op- 
posite party no 1 in this Court Opposite 
party no 5, Sheo Prasad Singh, is son 
of Nihora Singh, Opposite party no. 1. 

3. It is also undisputed in this case 

that Nihora Singh, opposite party no. 1, 
and Dwarka Singh, opposite party no. 2, 
are full brothers. The case of the second 
party is that Kuar Singh had also left 
behind a daughter, named, Balo Kuer and 
this Balo Kuer was married to Dwarka 
Smgh, opposite party no. 2. According 
to the case of the first party, however, 
Kuar Singh had left behind no such 
daughter There is. however, no dispute 
that Upendra Singh and Bhupendra Singh, 
opposite party numbers 3 and 4 respec- 
tively, are sons of Dwarka Singh, Oppo- 
site party no. 2. . . i 

4. Briefly stated the case of the first 
party petitioners was that after the death 
of Sundar Singh, there was no male mem- 
ber to assist the two ladies, Askueri Kuer 
and Dularo Kuer (opposite Party no 6) 
in management of the lands left behind 
by Sundar Singh. Accordingly Mithi- 
la Saran Singh, petitioner no. 1, 
began to manage their properties and 
v/as virtually in possession over the dis- 
puted lands. However, on the 7th De- 
cember. 1961, Dularo Kuer. Opposite 
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party no 6, executed a deed of gift in res- 
pect of the entire disputed lands in favour 
of the two sons of Mithila Saran Singh, 
namely, Raieshwar (Petitioner no. D.and 
Mahanand (since deceased). Thus, the 
members of the first party were in actual 
possession over the entire disputed lands 
at the time when the present proceeding 
was drawn up under the orders of the 
court, dated the 31st March, 1962. 

5. The case of the second party was 
that Sundar Singh had predeceased his 
father Kuar Singh, and having none to 
assist him in his old age to manage his 
properties, he kept his son-in-law, Dwarka 
Singh, opposite party no. 2, with himself 
and thus, it was Dwarka Singh who was 
in possession over the lands of Kuar 
Singh. Kuar Singh had also surrender- 
ed his properties in favour of Dwarka 
Singh. Dwarka Singh, used to maintam 
Askueri Kuer and Dularo Kuer out of the 
income of the lands of Kuar Singh over 
which he was in possession. Somehow or 
the other, Dularo Kuer, opposite party 
no. 6 was brought in collusion of the first 
party who took a deed of gift from her 
on the 7th December. 1961 and raised a 
dispute as to possession, ultimately giv- 
ing rise to the present proceeding. 

6. It is hardly necessary to add that 
the learned enquiring Magistrate has ac- 
cepted the claim of possession over the 
disputed property put forward by the 
second party. 

7. Mr. A. K. Roy, appearing on behalf 
of the petitioners, has put forward the 
contention that the decision of the learn- 
ed Magistrate is without jurisdiction and, 
as such, it cannot be sustained. Learn- 
ed counsel pointed out that by an order, 
passed on the 30th December, 1963, the 
enquiring Magistrate had made a refer- 
ence to the civil Court under Section 146 
(1) of the Code of Criminal Procedur^ 
but the civil Court by its order, dated 
the 22nd February, 1964, retmned the 
records of the case to the Magistrate as 
the order of reference was not in ac- 
cordance with law. After that, me 
Magistrate instead of rectifying the de- 
fect in the order of reference to the ciwl 
Court took upon himself the responsibi- 
lity of deciding the proceeding. This, 
according to Mr. Roy. the Magistrate was 
not empowered to do The argument is 
that on receipt of the records from the 
civil Court in February, 1964, the only 
course open to the learned Magistr^e 
was to make a proper reference m the 

of tli6 obsGrvations contsincQ in 
order of the civil Court, dated the 22nd 
February, 1964 To illustrate his point, 
Mr Roy' has drawn my attention to a 
Bench decision of this Court in State of 
Bihar v Hari Mishra, AIR 1965 Patna 
411 to which I was a party. 

8. To appreciate the contention of Mr. 


Roy, It is necessary to keep in mind the 
precise circmnstances under which the 
records were returned by the Civil Court 
under its order, dated the 22nd Febru- 
ary, 1964. The order of the enquimifi 
Magistrate, dated the 30th December, 
1963 was in the following terms: 

"I have gone through the record. The 
possession of none has so far been found 
and it requires further enquiry which 
cannot be decided under section 145 Cr. 
P. C. As such the proceedings are con- 
verted to one under section 146 Cr. P. C. 
and a reference is made to competent 
civil court for deciding the claim accord- 
ing to law. Lands are attached under 
section 146. Send the record to Regis- 
trar, Civil Court for needful. Parties to 
appear before Registrar, Civil Court on 
1-2-64.” 

In the very next order, which is to be 
found in the order-sheet, the learned Mun- 
sif, 3rd Court, Patna, pointed out that the 
reference to the Civil Court had not been 
validly made inasmuch as the Magistrate 
had not drawn up a statement of the 
facts of the case and the order, dated 
the 30th December, 1963 also did not 
show what evidence, oral or documen- 
tary, on the point of possession had beer 
produced before the Magistrate. The 
learned Munsif emphasised that it was 
the duty of the Magistrate to draw uf 
a statement of the facts of the cases ol 
the parties and to deal with the evidence 
adduced by them in support of their res 
pective cases so that the Civil Cour 
might be in a position to apply its mine 
to the reference in question The learn- 
ed Munsif concluded his order, dated the 
22nd February, 1964, by observing a 
follows: 

. If the Act provides that a cer 
tain thing has to be done in a certaii 
way, that thing must be done m that ver 
way or it should not be done at all. A 
the law stands, a reference without draw 
ing up statement of the facts of thecas( 
is incomplete and improper. 

Therefore I have no option but to sent 
back the record of the case to the learn- 
ed Magistrate concerned who would pro 
ceed in accordance with law ” 

The point raised by Mr. Roy will hav( 
to be decided in the light of the effec 
of the order of the learned Munsif, datec 
the 22nd February, 1964 Mr Roy con 
tends that the direction of the learnec 
Munsif was that the Magistrate shoulc 
act in accordance with law by comply 
ing with the requirements of sub-sectior 
(1) of section 146 of the Code of Crimi- 
nal Procedure relating to making a refer 
ence of the matter to the Civil Court Ir 
support of his contention, Mr. Roy urged 
that the earlier order of the learned 
Magistrate, dated the 30th December, 
1963 was not incompetent but merely im' 
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proper and all that he was called upon 
to do by the order of the Civil Court 
was to remove the defect in the referr- 
ing order so that the reference might 
become a proper reference in the eye of 
law. The fallacy in the contention of 
Mr. Roy is that the Civil Court had no 
jurisdiction to make any direction to the 
learned Magistrate. The civil Court was 
not sitting in appeal over the Magistrate 
dealing with the proceeding. 

9. As pointed out in the Bench deci- 
sion relied upon by Mr. Roy, "the Civil 
Court, not being a court of appeal of the 
Magistrate's court, is not competent and 
has no jurisdiction to decide the propriety 
of any reference made by a magistrate 
under section 146 (1) of the Code of Cri- 
minal procedure. The question whether 
such a reference by the Magistrate is 
proper or improper has to be decided by 
a higher Court, having necessary juris- 
diction. The learned Munsif, therefore, 
adopted the right course to have brought 
this matter to the notice of the court al- 
though there is no provision in the Code 
of Criminal Procedure for making of any 
reference by a Munsif. . . .Although the 
civil Court is not competent to decide 
about the competence or otherwise of 
any reference by a judicial pronounce- 
ment, it can nevertheless bring to the 
notice of the Magistrate its opinion about 
the mcompetent nature of the reference 
by means of a letter and the Magistrate 
may recall such a reference, if he accepts 
the Munsif’s opinion. Such a course will 
save time and also the parties from un- 
necessary harassment in coming to the 
High Court.” 

It will thus appear that the civil Court 
in the present case purported to follow 
the second course indicated in the Bench 
decision aforesaid. In that very decision, 
it has been pointed out that the reference 
of the kind made in the present case was 
not merely irregular but incompetent and 
that if in such circumstances the civil 
Court would have proceeded to give its 
decision on the question of possession then 
that would have been without jurisdic- 
tion. In other words, in the present case, 
there was no valid reference to the civil 
Court at all so as to have clothed it with 
jurisdiction to give its finding on the 
question of possession. In the absence of 
jurisdiction having been conferred upon 
the civil Court in accordance with law, 
the learned Munsif could neither record 
his finding nor make any direction to the 
learned Magistrate as to what course he 
should adopt after the return of the 
records from the civil Court. 

To put it differently, the purported 
reference to the civil Court made under 
the order of the 30th December, 1963 was 
abortive and it wholly failed to deprive 
the learned Magistrate of his norm^ 


jurisdiction to decide the proceeding in 
accordance with section 145 (4), Crimi- 
nal Procedure Code and to transfer that 
jurisdiction to the civil Court under sec- 
tion 146 (1) of the Code. It is also well 
known that the primary jurisdiction in 
such matters is that of the Magistrate. 
That is why, even after the civil Court 
returns its finding to the Magistrate, it 
is the duty of the Magistrate to pass the 
final order in the proceeding in the light 
of the decision of the civil Court. There- 
fore, since the order of the 30th Decem- 
ber, 1963 could not validly confer any 
jurisdiction on the civil Court to record its 
decision, the conclusion must inevitably 
be that the jurisdiction over the proceed- 
ing continued in the Magistrate a# before. 
Therefore, after the receipt of the record 
from the civil court, it was for tbe Magis- 
trate to decide as to what course he ought 
to adopt, whether to make a proper refer- 
ence to the civil Court under section 146 
(1) of the Code or to proceed under sec- 
tion 145 (4). 

10. I anftmable to accept the conten- 
tion that by reason of the order of the 
Civil Court, the Magistrate was left with 
no option but to make a valid reference 
under section 146 (1) of the Code. I am, 
therefore, clearly of the opinion that the 
Bench decision of this Court, relied upon 
by Mr, Roy, is really of no avail to him, 
and in any event, the final order made 
by the learned Magistrate cannot be struck 
down as 'without jurisdiction’ on the 
ground urged by Mr. Roy. 

11. The next contention of Mr. Roy is 
that the decision of the learned Magis- 
trate is vitiated on account of failure to 
consider two of the documents filed 
before him on behalf of the petitioners, 
namely, (i) original summons or Mosanna 
in the name of Mithila Saran Singh in 
case no. 480 of 1938 and (li) certified 
copy of deposition of Moti Singh, dated 
the 18th August, 1948 in title suit no. 
9/3 of 1947-48. As regards item no fi), 
the contention of Mr. Roy is not correct 
since the learned Magistrate had made 
reference to it at page 9 of the certified 
copy of his judgment. Mr. Roy has right- 
ly contended that the deposition of Moti 
Singh in title suit no. 9/3 of 1947-48 has 
not been considered by the learned Magis- 
trate. On looking into the deposition, 
however, I do not find anything there 
which could be relevant for deciding the 
question of possession in the present pro- 
ceeding. The non-consideration of this 
document, therefore, is of no consequence 
at all. This branch of Mr. Roy’s argu- 
ment accordingly fails 

12. Mr. Roy has then made a grie- 
vance of the treatment of the affidavits 
of the witnesses of the petitioners made 
by the learned Magistrate. Mr. Roy con- 
tended that the first party had filed 



484 Mahendra Prasad 

eight such affidavits and not seven as 
shown in the impugned ords*'. The 
affidavit said to have been, left out of 
consideration is said to be of one Kapil- 
deo Singh and that is said to be relevant 
with respect to two of the disputed plots, 
241’ and 643. Mr. Ram Saroop Sinha 
appearing for the other side stated that 
there was no such affidavit on record. 
Thereupon a search for the alleged affi- 
davit of Kapildeo Singh was made bv 
Mr. Roy, but it was nowhere to be found 
on the records of the case. Evidently, no 
such affidavit was before the learned 
Magistrate requiring his consideration- 
Mr Roy then contended that the learn- 
ed Magistrate could have no lustification 
for not relying upon the affidavits of 
four of the witnesses of the first party, 
namely, Brahmadeo Singh, Baikunth 
Smgh, Mittnla Smgh and Ravildar Singh, 
when he had himself found that they 
held lands on the boundaries of the dis- 
puted plots 22, 1046 and 1054. This argu- 
ment does not appeal to me.^at all. The 
learned Magistrate was not ' hound to 
rely upon these witnesses merely because 
they appeared to be competent to speak 
about the possession of the petitioners 
over the three disputed plots. The learn- 
ed Magistrate had to decide whether they 
were truthful witnesses and not mere- 
ly competent witnesses The reason is 
that a competent witness is not necessari- 
ly a truthful witness No error of law 
can be said to have arisen merely because 
the learned Magistrate did not feel im- 
pressed with the evidence given on affi- 
davits on behalf of the first party, 

' 13. Lastly, Mr Roy pointed out that 

Dwarka Singh did not swear any affida- 
vit in this case although he was vitally 
interested in the dispute But, it is to be 
remembered that Dwarka Singh is op- 
posite party no 2 in this Court and his 
brother, Nihora Singh (opposite party 
no. 1) did swear an affidavit in support 
of the case of the second party ^ in the 
court below. It was not essential for 
each and every member of the second 
party to swear an affidavit in the pro- 
ceeding, Nothing material, therefore, 
turns upon the circumstance that Dwarka 
Singh did not swear any affidavit in the 
proceeding. 

14. In my opinion, no ground has been 
made out for interfering with the deci- 
sion of the learned Magistrate. The ap- 
plication fails and is, accordingly, dis- 
missed. 

Petition dismissed 


V. State (Verma J.) 1970 Ori. Ii. 

4970 CBI L. J. 484 (Yol. 76, C. N. 143)= 
AIR 1970 PATNA 102 (V 57 C 15) 

M. P. VERMA, J. 

Mahendra Prasad Singh and others, 
Petitioners v. State of Bihar and another, 
Opposite Party. 

Criminal Misc, No. 1742 of 1968, D/- 7- 
2-1969. 

(A) Penal Code (1860), S. 379 — Magis- 
trate making a prohibitory order in a 
jjroceeding under S. 144 Criminal P. C.— 
One party violating the order and har- 
vesting the crop — Opposite party com- 
plaining to the Magistrate about theft — 
Ileld, charge of theft would not lie — 
(Criminal P. C. (1898), Ss. 144 & 145). 

A _ prohibitory order was issued by a 
Magistrate in a proceeding under S, 144 
Criminal P. C. in respect of land in dis- 
pute restraining both the parties from 
going upon it. One party against the 
order entered upon the land and harvest- 
ed the crops. The other party filed a com- 
plaint of theft. The Magistrate took cog- 
nizance of the complaint. 

Held, (1) that the complainant could 
not be said to be m possession of the 
land in view of the prohibitory order 
and therefore the charge of theft was not 
maintainable (Para 3) 

and (2) that there was not much dis- 
tinction in the language of the provi- 
sion under Ss 144 and 145 of Criminal 
P, C. in the matter of prohibitory order 
When a particular party was restrained 
from emoying possession of the land, he 
must be taken to-be out of possession for 
that period. AIR 1949 Cal 632 Foil. 

(Para 3) 

(Note: — Contrary wew is taken in a 
case reported m 1963 B L J. R 211 but 
it seems the case was not cited at the Bar 
-- Ed.) 

(B) Criminal P. C. (1898), Ss. 144, 145 
and 195 (1) (a) — Prohibitory order under 
S. 144 or 145 — Violation of — Magis- 
trate to prefer complaint under S. 188 
Penal Code — Cognizance by himself not 
possible — (Penal Code (1860), S. 188). 

A violation of the prohibitory order 
passed under S 144 or 145 of Criminal 
F. C cannot be taken cognizance of by 
the Magistrate who passed it He has to 
prefer a complaint about it under S 188, 
Penal Code, as provided for under S. 195 
(1) (a) of Criminal P C Cn Revn No 398 
of 1967 (Pat), Rel on (Para 3) 

Cases Referred: Chronological Paras 
(1967) Cri Revn, No 398 of 1967 
(Pat) 2 

(1949) AIR 1949 Cal 632 (V 36) = 

61 Cri LJ 97, Osman Mistry v. 

Atul Krishna Ghosh 3 

IM/JM/D852/69/TVN/B 
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Lala Kailash Bihari Prasad, for State; 
Brajeshwar Prasad Sinha and Bhupendra 
Nath Sinha, for Petitioners; S. Anwar 
Ahmad, for Private Party. 

ORDER: This petition has been filed 
against the order of the learned Sub- 
divisional Magistrate, dated the 10th Sept- 
ember, 1968, by which he ousted the 
jurisdiction of the Gram Cutcherry and 
himself took cognizance of an offence 
under section 379 of the Indian Penal 
Code. The short facts leading to this 
petition may be summarised as under; 

2. The complainant filed a petition of 
complaint before the Sarpanch of the 
Gram Cutcherry on the 14th September. 
1966, alleging that these petitioners had 
forcibly cut away and removed Marua 
crops from some plots of Khata No. 233, 
situate in village Dihura, within the juris- 
dictioh of Tikari police-station in the dis- 
trict of Gaya The Sarpanch got the 
matter enquired into by the Mukhiya of 
the Gram Panchayat. After receipt of 
that report, the Sarpanch sent the peti- 
tion of complaint to the Sub-divisiopal 
Magistrate, Gaya The learned Subdivi- 
sional Magistrate then took cognizance 
under sections 147 and 379 of the Indian 
Penal Code, and transferred the case to 
the file of a Munsif-Magistrate for trial. 
As against that order of taking cogni- 
zance. these very petitioners had come up 
to this Court with the allegation that 
the lands in question were the subiect- 
matter of a proceeding under S. 144 of 
the Code of Criminal Procedure, and both 
the parties had been restrained from 
going upon the lands. The alleged cut- 
ting of the Marua crop by as many as 28 
persons was alleged to have been done 
within the period of 60 days from the 
date of issue of the prohibitory order 
under section 144 of the Code of Crimi- 
nal Procedure That matter was heard 
by this very Court in Criminal Revn. 
No. 398 of 1967 (Pat) and two observa- 
tions were made. The first was that, "if 
the learned Sub-divisional Magistrate 
wants to oust the jurisdiction of the Gram 
Cutcherry and direct that this case should 
be tried by a regular magistrate, he can 
do so after giving sufficient reasons for 
the same.” The second observation made 
was that in a case of this nature, where 
there had been violation of his prohibi- 
tory order, the learned Sub-divisional 
Magistrate should not have taken cogni- 
zance himself, but should have made a 
complaint against the alleged wrong- 
doers under section 188 of the Indian 
Penal Code As laid down under sec- 
tion 195 (1) (a) of the Code of Criminal 
Procedure, no Court could take cogni- 
zance of an offence like this, except on 
the complaint in writing of the public 


State (Verma J.) 

servant concerned, or of some other 
public servant to whom he is subordinate. 

3. The main point which has been argu- 
ed before me is that at the time of the 
harvesting of the Marua crops, the com- 
plainant could not be said to be in pos- 
session of the properly, as he as well as 
these accused persons had been restrain-; 
ed from going upon the land Learned 
State lawyer has tried to make a distinc- 
tion between the provisions of Section 144 
and Section 145 of the Code of Criminal 
Procedure as regarding the nature of cus- 
todia legis concerning the property in- 
volved in the proceeding According to 
him, under Section 145 (4) of the Code of 
Criminal Procedure, an attachment is 
effected and then only the property comes 
into the custody of the Court or the 
Magistrate: whereas under Section 144 of 
the Code, the possession still remains 
with the complainant, though he is asked 
not to go upon the land. In my opinion, 
there is not much distinction between the 
language used in Sections 144 and 145 
Wlitn a particular party is restrained from 
enjoying the possession of the land, he 
must be taken to be out of possession for 
that period. 

This view of mine finds support from 
a decision of the Calcutta High Court in 
Osman Mistry v, Atul Krishna Ghosh, 
AIR 1949 Cal 632 The facts of that case 
appear to be on all fours with the facts 
of the case in hand. There paddy had 
been harvested while a prohibitory order 
under section 144 of the Code of Crimi- 
nal Procedure was in force. It was point- 
ed out in that case that a charge of theft 
could not lie inasmuch as the paddy was 
then not in possession of the opposite par- 
ties by reason of the fact that there was 
an order under section 144 of the Code 
of Criminal Procedure prohibiting both 
parties from going on the land and exer- 
cising acts of possession thereon; and it 
was held that "At the time of the alleged 
cutting of the paddy, therefore, it can- 
not be said that it was in the possession 
of the opposite parties. An offence of 
theft cannot be committed unless the 
property is moved out of possession of a 
person On this ground also the charge 
of theft would not be maintainable.” 
Nothing has been shov/n to me against 
this view, or the view I had taken in 
the previous case I would, therefore, 
once again draw the attention of the 
learned Sub-divisional Magistrate to the 
legal position obtaining in this case If 
he thinks that his order has been violat- 
ed and injustice has been done to the 
complainant, he may file a complaint ac- 
cording to the legal procedure He him- 
self could not take cognizance in a case 
like this, and so his order of taking cog- 
nizance is quashed. 
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4. In the result, this petition succeeds 
and the impugned order of the learned 
Magistrate is quashed 

Petition dismissed, 

fc I 

1970 CRI. L. J, 486 (¥ol. 76, C. N. 114) = 

AIR 1970 RAJASTHAN 60 (V 57 C 11) 

D. M. BHANDARI G. J. AND 
S. N. MODI, J. 

Ram Kumar, Appellant v. State of Rajas- 
than, Respondent. 

Cnminal Appeal No. 685 of 1966, D/-23- 
4-1969, against judgment of Sessions J. Kota 
D/28-9-1966. 

(A) Evidence Act (1872), S. 32 — Dying 
declaration — Reliability — To pass the test 
*)f reliability dying declaration has to be 
subjected to very close scrutiny — Once Rie 
Court has come to conclusion that it was 
true, there is no question of further corrobo- 
ration. AIR 1958 SG 22, Rel. on. 

(Para 8) 

(B) Penal Code (1860), S. 300 — Inten- 
tion and knowledge — DiflFerence between 
— Knowledge is awareness of consequences 
— ■ Intention requires something more than 
mere awareness of consequences. 

The framers of the Code designedly used 
the words “intention” and "knowledge” in 
Section 300 They intended to draw a dis- 
tinction between these two expressions. The 
knowledge of the consequences which may 
result in the doing of an act is not the same 
thing as the intention that such consequences 
shomd ensue. Except in cases where mens 
rea is not required m order to prove that a 

E ersou had certain knowledge he must have 
een aware that certain specified harmful 
consequences would or could follow. This 
awareness is termed as knowledge. But if 
an act is done by a man with the knowledge 
that certain consequences may follow or will 
follow, it does not necessarily mean that he 
intended such consequences and acted with 
such intention. IntenPon requires something 
more than a mere foresight of the consequ- 
ences It requires a purposeful doing of a 
thing to achieve a particular end. (Para 10) 
The noun “intention” 'denotes the state of 
mind of a man who not only foresees but 
also desires the possible consequences of 
his conduct. (Para 10) 

For holding an offence of culpable homi- 
cide proved, it is necessary that specific 
intention must be proved But even when 
such intention is not proved, the offence will 
be culpable homicide if the doer of the act 
causes the death with the knowledge that 
he is hkelv by his such act to cause death. 

(Para 12) 

(C) Penal Code (1860), S. 300 — Inten- 
tion — Proof of — No presumption — Bur- 
den to prove intention — Extent of, stated — 
(Evidence Act (1872), Ss. 101-104 and 114). 

FM/GM/C645/69/HGP/B 


It is not correct to say that the intentioii 
of an accused is a subjective state of mind 
which cannot be positively proved in every 
case except by the accused himself stating 
either m evidence or in his explanation that 
such and such was his intention when he 
performed the act and that unless such an 
explanation is forthcoming from the accused 
and accepted by the Court, he must be pre- 
sumed to intend the natural consequences of 
his act. The presumption of intention is not 
a proposition of law but a proposition of 
ordinary good sense. The burden to prove 
intention is on prosecubon. In one way Sec- 
tion 300 I. P. C. makes the presumpbon 
that a person intends the natural and pro- 
bable consequence of his act irrebuttable to 
the extent that if it is proved that the parb- 
cular injury intended to be inflicted by the 
accused turned out objecbvely to be suffi- 
cient in the ordmary course of nature to 
' cause death, the accused cannot plead that 
be had not the intention of causmg a bodily 
injury sufficient in the ordinary course of 
nature to cause death. The subjecbve test is 
confined to proving that the accused intend- 
ed to cause such bodily injury as was likely 
to cause death and it is not necessary that it 
must further be proved by the prosecubon 
that the accused intended to inflict bodily 
injury sufficient in the ordinary course of 
nature to cause death. It is sufficient if it is 
proved that the parbcular bodily injury was 
sufficient in the ordmary course of nature to 
cause death for holding the accused guilty 
for the offence of murder. AIR 1962 SC 605 
and AIR 1964 SC 1563, Rel. on; AIR 1966 
SC 1 and AIR 1961 AC 290, Expl. 

(Para 20) 

(D) Penal Code (1860), Ss. 299, 300 and 
304 Part 2 — Intention — Absence^ of — 
Defence of accident under intoxication of 
Kquor — Plea not raised specifically — 
Court can still take into consideration circum- 
stances of case. 

In spite of the fact that the accused has 
not taken any definite plea of accident and 
that he has not explained why he fired the 
gun at the deceased, the Court may minutely 
examine all the circumstances on record and 
see whether the facts and circumstances 
pointed out that the appellant must have 
intended to cause the death or to cause such 
bodily injury as was hkely to cause death. 
Case law reviewed. (Para 22) 

The appellant and the deceased together 
had gone for a picnic and were engaged m 
merry-making They drank liquor and took 
their meals. The appellant had not taken 
any weapon with him but a gun was used 
by anotlier for shooting at sparrows before 
the incident. No motive or enmity between 
the appellant and tlie deceased was proved. 
The snoobng was performed in broad day 
bght without any attempt to hide it and was 
consistent with the fact that the appellant 
may have tried to handle the loaded gun 
recklessly . 

Held that no inference could be drawn 
that the appellant had either the intention of 
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killing die deceased or lliat he had the 
intention of causing him such bodily injury 
as was likely to cause his death. (Para 23) 
However, there was no room for doubt 
that the appellant must have had tlie know- 
ledge that he was doing an act which was 
likely to cause the dealli. He could, there- 
fore, be convicted under Sec. 304 Part 2 
instead of under S. 302 I. P. C. 

(Paras 24, 25) 

Cases Referred : Clironological Paras 

(1968) AIR 1968 SC 867 (V 55) = 

1968 Cri LT 1023, Harjmder Singh 
v. Delhi Aciministration 20 

(1966) AIR 1966 SC 1 (V 53) = 

1966 Cn LJ 63, Bhikari v. State of 
Uttar Pradesh 17 

(1966) AIR 1966 SC 148 tV 53) = 

1968 Cri LJ 171, Anda v. State of 
Rajasthan 20 

(1964) AIR 1964 SC 1563 (V 51) = 

1964 (2) Cri LJ 472, Daliyabhai v. 


State of Gujarat 16 

(1962) AIR 1962 SC 605 (V 49) = 

(1962) 1 Cri LJ 521, K. M. Nanawati v. 
State of Maharashtra 15 

(1961) 1961 AC 290 = 1960-3 \VLR 
546, Director of Public Prosecutions 
V. Smith 18 

(1958) AIR 1958 SC 22 (V 45) = 

1958 Cri LJ 106, Khushal Rao v. 

State of Bombay 8 

(1958) AIR 1958 SC 465 (V 45) = 

1958 Cri LJ 818, Virsa Singh v. 

State of Punjab 20 

(1942) 1942 AC 1 = 111 LJ KB 84, 
Mancmi v. Director of Pubhc Pro- 
secutions 21 

(1935) 1935 AC 462 = 104 LJ KB 
433, Woolmington v. Director of 
Public Prosecutions 14, 15 

(1915) 1915-2 KB 431 = 84 LJ KB 
1371, Rex v. Hopper 21 


O. C. Chatterji, for Appellant; B. C. 
Chatterji, Addl. Govt. Advocate, for the State 
of Rajasthan. 

BHANDARI C. J. : Ramkumar appellant 
and Ramsingh were tned by the Sessions 
Judge, Kota, for causing tlie murder of 
Yuvrajbingh. Ramkumar has been convicted 
for the offence of murder under Section 302 
of the Indian Penal Code and sentenced to 
imprisonment for life, while Ramsingh ac- 
cused has been acquitted. This appeal has 
been filed by Ramkumar challenging his con- 
viction. 

2. Briefly the prosecution case is that 
Ramsingh, Ramkumar and Yuvrajsingh went 
from Kota for a picnic on the morning of 
21st November, 1965 to a Talai near village 
Sakatnur. Ramsingh had a licence for a 
muzzle loading gun and he carried it with 
him. 

At the Talai they took liquor and then 
food was prepared by Prabhulal P. W. 10 
who also accompanied them and all of them 
had their lunch. Prabhulal P. W. 10 then 
left the place with the utensils, leaving Ram- 
siDgh, Ramkumar and Yuvraj at the Talai. 


At about 4 P. M. one gunshot was fired by 
Ramkumar appellant and it is alleged that 
it seriously injured Yuvrajsingh. The two ac- 
cused thereafter ran away witli the gun. Mst. 
Kishni P. W. 5 was near the Talai with her 
nephew Kanhaiyalal P. W. 6. On hearing tlie 
rcpoit of the gun she went to the place 
where lYwraisingli was lying in serious con- 
dition. Y'uvrajsingh requested Mst. Kishni to 
lake him to the hospital. Soon some otlier 
villagers assembled. Kanhaiyalal went to Uie 
office of Bundi Silika Company at Kunhari 
and asked Babu P. W. 9 to telephone the 
Police tliat a man had been shot at the Talai. 
Babu telephoned to the Police Station Bhim- 
ganjmandi. Vinod Dhane P. W, 11 Station 
House Offieer received the message at about 
4-30 P. M. On this message the first informa- 
tion report was prepared. 

In the first information report it is men- 
tioned that the name of the man who had 
received the gunshot was Y’uvrajsingh and 
that the person who had fired at him was 
Ramkumar. The name of tlie other com- 
panion was Ram Singh. Vinod Dhane went 
to the Talai. He found Yuvrajsingh seriously 
Injured on the road at about 150 feet away 
from the tank. Ho was taken to the M. B. S. 
Hospital at Kota. He was examined by Dr. 
Hukamchand Jain and admitted in the hos- 
pital. 

The doctor noted in the bed ticket Ex. 
D. 1 Uiat the person (injured) staled that he 
had been .shot at by his class mate Ram- 
kumar of Genta. Vinod Dliano, the Station 
Mouse Officer, himself recorded tlie d 5 dng 
declaration in the picsence of Dr. Hukam- 
chand. The dying declaration is Ex. P. 3. 
The gist of the dying declaration is that 
Yuvrajsingh, Ramsingh and Ramkumar had 
gone from Kota to have drinks. They had 
taken sufficient quantity of liquor which Ram- 
sing had brought. Ramsingh had also 
brought a gun for hunting. Ramkumar took 
the gun from Ramsingh and shot at him at 
the left hip of Y'uvraisingh. The gun was 
fired by Ramkumar. It was a double barrel 
muzzle loading gun. Thereafter both of 
them ran away with the gun. 

3. The injury report shows that the de- 
ceased had three pea size minshot wounds 
lacerated in nature on the left hypochond- 
num. They were skin deep and simple. 
Tliere was, one oval minshot wound in the 
left hypochondnum 3/4" x 1/2" going into 
the pentonal cavity and bowels were visible. 
This last injury was grievous. There was 
also fracture of the left 10th rib and a tear 
in the postenor wall of the stomach. Dr. 
N. K Sharma perfoimed the operation and 
removed a pea size stone (shot). Yuvrajsingh, 
however, did not survive and succumbed to 
the injuries on 22nd November, 1965, The 
post-mortem examination on the dead body 
of Yuvrajsingh was performed by Dr. R. K. 
Gupta. The cause of death was perforation 
of stomach leading to pentonitis and shock. 

4. Vinod Dhane arrested the accused 
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Ramsingh and Ramkumar and recovered a 
gun from Ramsmgh. 

5. Both the accused were challaned 
before the Additional Munsif Magistiate 
First Class, Court No. 2, Kota who commit- 
ted them for trial to the Sessions Judge, 
Kota. The accused denied to have committed 
the offence. Ramkumar in his statement 
under Section 342 Criminal P. C stated that 
they had gone to the Talai at village Sakat- 

E ur for a picnic party Yuvrajsingh forced 
im to take liquor and he became drunk. 
Thereafter he aid not know what happened. 
Two defence witnesses were produced to 
show that Ramkumar did not take hquor. 

The learned Sessions Judge held that the 
decease'd had made a dying declaration to 
Dr. Hukamchand Jam which was recorded 
in Ex. D. 1, that he made another dying 
declaration to the investigating officer in the 
presence of the said doctor and that was 
recorded in Ex. P. 3 and both these dying 
declarations were proved by their evidence. 
The learned Sessions Judge found corrobora- 
tion of these dying declarations from the 
other Giicumstances brought on record. He 
held that Ramkumar had shot Yuvrajsingh 
and Yuvrajsingh died on account of the gun- 
shot injuries thus inflicted He disbelieved 
the case put forward by the accused that 
he was made to drink forcibly and rejected 
the argument of the learned counsel for the 
defence that the accused Ramkumar was 
entitled to protection under Section 85 of 
the Indian Penal Code. Ramkumar was con- 
victed under Section 302 of the Indian Penal 
Code and sentenced to imprisonment for 
life. 

6. In this appeal, learned counsel for the 
appellant has challenged the dying declara- 
tions mainly on the ground that the dying 
declarations made at the hospital were not 
m conformity with the dying declaration 
made by the deceased to Kanhaiyalal P^W. 6 
and Mst Kishm P. W 5 as before these wit- 
nesses the deceased had named Ramsingh 
and Ramkumar as his assailants Kanhaiyalal 
has no doubt stated tliat Yuvrajsingh had 
named Ramsmg and Ramkumar as the per- 
sons who had shot at him He admitted in 
cross-examinabon that he had no talk with 
the injured, that it was his maternal aunt who 
had a talk with injured person and that on 
her enquiry, the injured had named Ramsmgh 
and Ramkumar He further stated that his 
maternal aunt had a talk with the injured 
person in his presence. He was standing 
about 15 paces away from tlie injured. 

Mst Kishni P. W. 5 has stated that on 
enquirj' the deceased told her that he was 
a resident of Genta and his name was Yuvraj- 
smgh and the deceased had named Ram- 
smgh and Ramkumar as the two persons who 
had come there She did not state that the 
deceased had named Ramsingh and Ram- 
kumar as Ins assailants Kanhaiyalal has also 
slated that he had conveyed on the tele- 
phone the names of Ramsmgh and Ramkumar 
as the assailants of the victim. Learned coun- 


sel has also relied on the statement of Babu 
P. W. 9 tliat he was informed by Yuvraj 
Singh when he was lying at the Talai where 
the witness went with the pohce that Ram- 
smgh and Ramkumar and some offier per- 
sons had shot him. 

_ 7. In our opinion, the trial Court has 
rightly held that the two dying declarations 
one contained in Ex. D. 1 and the other in 
Ex. P, 3 were made by the deceased when 
he was fully conscious and that they were 
consistent with each other and were not in 
any way in conflict with any other statement 
made by the deceased. Babu P. W. 9 has 
made a statement which was very vague. 
Kanhaiya Lai P. W. 6 had not himself mter- 
rogatea the deceased and he merely stated 
what the deceased is said to have stated to 
Mst. Kishni in hzs presence, Mst. Kishni has 
not stated that Yuvrajsingh had named both 
the accused as h2s assaiiaats. The evidence 
of these witnesses does not cast any doubt 
on the dymg declarations Ex. D. 1 and Ex. 
P. 3. 

8. Learned counsel for the appellant has 
argued that the appellant could not be con- 
victed solely on the basis of these dying 
declarations. The law on the subject has 
been laid down by their Lordships of the 
Supreme Court in Khushal Rao v. State of 
Bombay, AIR 1958 SC 22 (29) m the foUow- 
iD|_ passage ; 

“Hence, in order to pass the test of relia- 
bihty, a dying declaration has to be subject- 
ed to a very close scrutiny, keeping in view 
the fact that the statement has been made 
in the absence of the accused who had no 
opportunity of testing the veracity of the 
statement by cross-exammation. But once, 
the Court has come to the conclusion that 
the dying declaration was the truthful ver- 
sion as to the circumstances of the death and 
the assailants of the victim, there is no ques- 
tion of further corroboration ” 

9. The circumstances of the case show 
that Ramkumar and Ramsingh were both 
present near Yuvrajsingh at the time of the 
incident, and there is no reason whatsoever 
for Yuvrajsingh to falsely implicate his class 
mate Ramkumar Yuvrajsingh had also suffi- 
cient oppoitonity to see who had fired the 
gun. He has given consistently the name of 
Ramkumar as nis assailant in his dymg decla- 
rations. In Ex. P 3 he has amplified that 
Ramkumar had taken the gun from Ramsingh 
and had shot at lum and that it was Ram- 
kumar who had actually fired the gun. In 
our opinion, the dying declarations made by 
Yuvrajsingh were true On the strength of 
these dymg declarations it is proved beyond 
any manner of doubt that it was Ramkumar 
appellant who had fired die gun at Yuvxai- 
smgh. 

10. The important question which has 
engaged our careful attention in diis case is 
whether on the facts and in the circum- 
stances of lliis case, we should maintain the 
conviction of the appellant for the offence 
of murder. The Indian Penal Code defines 
in Section 299 the offence of culpable homi- 
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cide. Under this section it is to be proved 
that an accused has caused deatli of any per- 
son by an act and tlrat act was done (1) with 
the intention of causing death or (2) \yith 
tlie intention of causing such bodily injury 
as is likely to cause death or (3) with the 
knowledge lliat he is likely by such act to 
cause deatli. Section 300 of the Code lavs 
dowTi that except in cases falling within uie 
exceptions mentioned in that section, culpa- 
ble homicide would be murder if the act by 
which the death is caused is done with the 
intention or knowledge as specified in that 
section. 

Thus while defining the offence of culp- 
able homicide and murder, tlie framers of 
the Code laid down tliat requisite intention 
or knowledge must be imputed to tlie accus- 
ed when be committed the act wliich caused 
the death in order to hold him guilty for 
the offence of culpable homicide or murder 
as the case may be. The framers of the 
Code designedly used the two words "inten- 
tion” and “knowledge”, and it must be taken 
that the framers intended to draw a distinc- 
tion between these two expressions. The 
knowledge of the consequences wliich may 
result in the doing of an act is not tlie 
Isame thing as the intention that such con- 
sequences should ensue. Except in cases 
where mens rea is not required in order to 

E roye that a person had certain knowledge, 
e “must have been aware tliat certain speci- 
fied harmful consequences would or could 
follow.” (Russell on Crime, Twelfth Edition 
Volume 1 page 40). 

This awareness is termed as knowledge. 
But the knowledge that specified consequ- 
ences would result or could result by doing 
an act is not tlie same thing as tlie inten- 
tion that such consequences should ensue. If 
an act is done by a man with tlie knowledge 
that certain consequences may follow or xvill 
follow, it does not necessarily mean tliat ho 
intended such consequences and acted with 
such intention. Intention requires something 
more than a mere foresight of the conse- 
quences. It requires a purposeful doing of 
a thing to achieve a parbcular end. This we 
may make it clear by referring to two pass- 
ages from leading text-books on the subject. 
Kenny in his Outlines of Criminal Law, 17th 
Edition at Page 31 has observed: 

"To intend is to have in mind a fixed pur- 
pose to reach a desired objective, the noun 
‘intention’ in the present connexion is used 
to denote the state of mind of a man who 
not only foresees but also desires the possible 

consequences of his conduct It 

will be noted that there cannot be intention 
unless there is also foresight, since a man 
must decide to his own satisfaction, and ac- 
cordingly must foresee, that to which his ex- 
press purpose is directed . . Again, a man 
cannot intend to do a thing unless he desires 
to do it.” 

11. Russell on Cnme, Twelfth Edition 
Vol. 1st page 41 has observed : 

“In the present analysis of the mental ele- 


ment in crime tlie word "intention” is used 
to denote the mental attitude of a man who 
has tcsolvcd to bring about a certain result 
if he can possibly do so. He shapes his line 
of conduct so as to achieve a particular end 
at which he aims 

Differing from intention, yet closely re- 
sembling it, there are two other attitudes of 
mind, cither of which is sufficient to attract 
legal sanctions for harm resulting from action 
taken in obedience to its stimulus, but both 
of which can be denoted by the word “reck- 
lessness”. In each of these the man adopts 
a line of conduct with the intention of 
thereby attaining an end which he does 
desire, but at the same time realises that 
this conduct may also produce another re- 
sult which he does not desire. In this case he 
acts with full knowledge that he is taking 
the chance tliat tliis secondary result xvill 
folloxx'. Here, again, if this secondary result 
is one forbidden by law, then he will be 
criminally responsible for it if it occurs. His 
precise mental attitude will be one of txx'o 
kinds — (a) he would prefer that the harmful 
result .should not occur, or (b) he is indif- 
ferent as to whether it docs or does not 
occur.” 

12. The phraseolog)' of Sections 299 and 
300 of the Code leaves no manner of doubt 
that under these scebons when it is said 
that a particular act in order to be punish- 
able be done with such and such intention, 
tlio requisite intention must be proved by 
tlie prosecution. It must be proved that the 
accused aimed or desired that his act should 
lead to such and such consequences. For 
e.\ample, when under Sech'on 299 it is said 
“wlioever causes deatli by doin^ an act xvith 
the intention of causing death, it must be 
proved that the accusea by doing the act, 
intended to bnng about the particular con- 
■sequences, tliat is, causing of death. Similar- 
ly, when it is said that "whoever rauses 
deatli by doing an act xvith the intention of 
causing such bodily injury as is likely to 
cause death,” it must be proved that the 
accused had the aim of causing such bodily 
injury as was likely to cause deatli. 

Thus, in order tliat the requirements of 
laxv xxnth regard to intention may be satisfied 
for holding an offence of culpable homicide 
proved, it is necessary that any of the two 
specific intentions must be proved. But even 
xvhen such intention is not proved, the of- 
fence xvill be culpable homicide if the doer 
of the act causes the death xvith the know- 
ledge that he is likely by his such act to 
cause death, that is, xvith the knowledge 
that the result of his doing his act may be 
such as may result in death. 

13. Learned Additional Government Ad- 
vocate has laid much stress on the point that 
the intention of an accused is a subjective 
state of mind xvhich cannot be positively 

E roved^'in every case except by the accused 
imself stating either in evidence or in his 
explanation that such and such was his inten- 
tion when he performed the act and that 



490 Ram Kumar v. State (Bhandari C. J.) 1970 Cri. L J 


unless such an explanation is forthcoming 
from the accused and accepted by the Court, 
he must be presumed to intend the natural 
consequences of his act. He has relied on 
several cases on this point. But this maxim 
IS not a substantive principle of law. It is 
only a maxim of gieat evidentiary value. In 
this connection, we may refer to the follow- 
ing passage from Glanville L. Williams, 1953 
Edition, Article 27, page 81 : 

“It is now generally agreed, m conformity 
with this opinion, tliat the maxim does not 
represent a fixed principle of law, and that 
there is no equiparation between probability 
and intent. This was pointed out by Stephen, 
although his words for some time had little 
effect upon the language used by judges. 
Recently Denning L. J. said: “there is no 
‘must* about it; it is only ‘may’. The pre- 
sumption of intention is not a proposition of 
law but a proposition of ordmary good 
sense.” 

14. In the same book (Article 227) while 
discussing die burden of proof in homicide 
the learned author has observed : 

“Foster stated that every killing was pre- 
sumed to be murder until the contrary was 
shown, and this statement was unintelhgently 
copied from one textbook to another although 
it was. contrary to the fundamental presump- 
tion of innocence. The heresy was extirpat- 
ed by the House of Lords m Woolmington, 
1935 AC 462; which decided that there is 
no persuasive presumption of murderous 
malice, and that when a defence to a charge 
of murder is accident or provocation, the 
burden of satisfying the j'ury still rests on 
the prosecution. Lord Sankey said- “if the 
jury are left in reasonable doubt whether the 
act was unintentional or provoked, the 
prisoner is entitled to be acqmtted, i. e. of 
murder.” 

15. The Supreme Court referred to 
Woolmington’s case, 1935 AC 462 in K. M. 
Nanawati v State of .Maharashtra, AIR 1962 
SC 605, and observed as follows : 

“As in "England so m India, the prosecu- 
tion must prove the guilt or the accused, 
i. e. it must establish all the ingredients of 
the offence ’with which he is charged As in 
England so also in India, the general burden 
of proof is upon the prosecution, and if, on 
the basis of the evidence adduced by the 
prosecution or by the accused, there is a 
reasonable doubt whether the accused com- 
mitted the offence, he is entitled to tlie 
benefit of doubt.” 

16. Another case is Dahyabhai v. State 
of Gujarat, AIR 1964 SC 1563. It was a 
case in which tlie plea of insanity was under 
consideration. It was observed : 

“It is a fundamental principle of criminal 
jurisprudence that an accused is presumed to 
be innocent and, therefore, the burden lies 
on the prosecution to prove the guilt of the 
accused bej’ond reasonable doubt.. The pro- 
secution, therefore, in a case of homicide 
shall prove beyond reasonable doubt that 
,the accused caused death with the requisite 
■' ' ■■ described in Section 299 of the 


Penal Code. The general burden never shifts 
and it always rests on the prosecution.” 

17. Learned Additional Government Ad- 
vocate has relied on the following observa- 
tions of their Lordships of the Supreme 
Court in Bhikari v. State of Uttar Pradesh, 
AIR 1966 SC 1 (2) : 

“There is no doubt that the burden of 
proving an offence is always on the prosecu- 
tion and that it never shifts. It would, there- 
fore, be correct to say tliat intenhon, when 
it is an essential ingreaient of an offence, has 
also to be established by the prosecution. 
But tlie state of mind of a person can ordi- 
narily only be mferred from circumstances. 
Thus if a person dehberately strikes another 
with a deadly weapon, which according to 
the common experience of mankind is IDcely 
to cause an injury and sometimes even a 
fatal injury depending upon the quahty of 
the weapon and the part of the body on 
which it IS struck, it would be reasonable to 
infer that what the accused did was accom- 
panied by tlie intention to cause a kind of 
injury which in fact resulted from the act. 
In such a case the prosecution must be 
deemed to have discharged the burden 
which rested upon it to establish an essen- 
tial ingredient of the offence, namely the 
intention of the accused inflicting a blow 
with a deadly weapon. Section 84 of the 
Indian Penal Code can no doubt be invoked 
by a person for nullifying the evidence ad- 
duced by the prosecution by estabhshing 
that he was at the relevant fame, incapable 
of knowing the nature of the act or that 
what he was doing was either wrong or 
contrary to law. Now it is not for the pro- 
secution to establish that a person who 
strikes anotlier with a deadly weapon was 
incapable of knowmg the nature of the act 
or of knowmg that what he was doing was 
either wrong or contrary to law.” 

But in tliat very case tlieir Lordships have' 
pointed out that it is for the prosecution to 
prove beyond reasonable doubt that tlie ac- 
cused had committed the offence with the 
requisite mens rea and that if upon tlie 
evidence adduced in the case whether by the 
prosecution or by the accused a reasonable 
doubt IS created in the mind of the Court as 
regards one or more of the ingredients of 
the offence including mens rea of the ac- 
cused, he would be entitled to be acquitted. 

18. Learned Additional Goveiiiment Ad- 
vocate has further relied on the following 
observations in Director of Public Piosecu- 
faons v. Smith, 1961 AC 290 (331) : 

“Another ciiticism of the summing up and 
one which found favour m the Court of 
Criminal Appeal concerned the manner in 
which the Inal Judge dealt with the pie- 
sumption that a man intends the natural and 
probable consequences of his acts. I will cite 
the passage again: “the intention with which 
a man did something can usually be deter- 
mined by a jurj' only by inference from the 
surrounding circumstances including the pre- 
sumption of law that a man intends the 
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natural and probable conseq^uenccs of Ins 
acts.” II is said that the reference to tins 
being a presumption of law without e.xplain- 
ing dial it was rebuttable amounted to a mis- 
direction. Whether the presumption is one 
of law or of fact or, as has been said, of 
common sense, matters not for tin's purpose. 
Tlic real question is whether the jury should 
have been told that it was rebuttable. In 
tuith, however, as I see it, this is merely 
anotlier way of applying the test of the rea- 
sonable man. Piovided that the presumption 
is applied, once the accused’s knowledge of 
the ciicumstances and the nature of his acts 
has been ascertained, the only thing that 
could rebut llie presumption would be proof 
of incapacity to form an intent, insanity or 
diminished responsibihtyj In tlie present case, 
therefore, there was no need to explain to 
the jury that the presumption was rebut- 
table.” 

19. This case has been the subject-matter 
of great controversy and so far as \ye are 
concerned, it may be staled that in this very 
passage it has been mentioned in unmistak- 
able terms that the presumption arising tliat 
a man intends the natural and probable con- 
sequences of his act is rebuttable. In order 
to put the law beyond any controversy in 
England, the Parliament enacted section 8 
Criminal Justice Act, 1967 which runs as 
follows ; 

“A Court or jury, in determining whether 
a person has committed an offence, — 

(a) shall not be bound in law to infer 
that he intended or foresaw a result 
of his actions by reason only of its being 
a natural and probable consequence of those 
actionsj but, 

(b) shall decide whether he did intend or 
foresee that result by reference to all the 
evidence, drawing such inferences from the 
evidence as appears proper in the circum- 
stances.” 

The effect of this new scch'on Is that there 
is no room for doubt to interpret Smith’s case 
in the light that the presumphon that a 
person intends the natural consequences of 
his act will be irrebuttable. Now, under the 
English Law, the subjective intent to cause 
grievous bodily harm must be proved though 
it may be interred taking into account the 
totality of all the circumstances pertaining 
to the case. 

20. Under the Indian law, it has been 
enacted in Section 300 that “culpable homi- 
cide is murder, if the act by which the death 
IS caused is done with the intention of 
causing bodily injury to any person and the 
bodily injury intended to be inflicted is suffi- 
cient in the ordinary course of nature to 
cause death ” In one way this provision 
makes the piesumption that a person intends 
the natural and probable consequence of his 
act 11 rebuttable to the extent that if it is 
proved that the particular injury intended to 
be inflicted by the accused turned out objec- 
tively to be sufficient in the ordinary course 


of nature to cause death, the accused cannot 
plead that ho had not the intention of caus- 
ing a bodily injury' sufficient in the ordinary 
course of nature to cause death. The sub- 
jective test is confined to proving that the 
accused intended to cause such bodily injury 
as was likely to cause dealli and it is not 
necessary that it must further be proved by 
the prosecution that the accused intended to 
inflict bodily injury sufficient in the ordinary 
course of nature to cause death. It is suffi- 
cient if it is proved that the particular bodily 
injury was sufficient in the ordinary' course 
of nature to cause death for holding the ac- 
cused guiltv for the offence of murder. This 
law has been clarified in Virsa Singh v. State 
of Punjab, AIR 1958 SC 465, Anda v. State 
of Rajasthan, AIR 1966 SC 148, and Harjin- 
der Singh v. Delhi Administration, AIR 1968 
SC 867. Apart from this, tliere is no differ- 
ence between the Indian law and English 
law as clarified by the Criminal Justice Act, 
1967, on this point. 

21. It is, however, urged before us tliat 
at least in the case of gunfire it was for the 
accused to explai* that he was acting with- 
out any intention t» cause such bodily injury 
as was likely to cause death and that in the 
absence of any plea or evplanalion, the pre- 
sumption has remained unrcbulled. It is 
further pointed out that in this case Ram 
Kumar appellant took up the defence that 
ho acted under intoxication of liquor which 
was forcibly administered to him, and that 
this defence has been rejected by the trial 
Court. We accept that the trial Court was 
right in rejecting this plea. But we are of 
the view that if the circumstances of the 
case otherwise .show that the prosecution 
has failed to prove that the accused had 
the requisite intention required to be proved 
under Sections 299 and 300 I. P. C. we can 
rely on those circumstances in spite of the 
fact that lie Iiad not taken that plea or had 
not offered an e.xplanation suggesting such 
defence. In this connection we may quote 
the following passage from the speech of 
Viscount Simon L. C. in Mancini v. Director 
of Public Prosecutions, 1942 AC 1 (7) : 

“Altliougli the appellant’s case at the trial 
was in substance that he had been compelled 
to use ills weapon in necessary self-defence 
— a defence which, if it had been accepted 
by the jury, would have resulted in his com- 
plete acquittal — it was undoubtedly the duty 
of the Judge, in summing uja to the jury, to 
deal adequately with any otlier view of the 
facts which might reasonably arise out of the 
evidence given, and which would reduce 
the crime from murder to manslaughter. The 
fact that a defending counsel does not 
stress an alternative case before the jury 
(which he may well feel it difficult to do 
without prejudicing the mam defence) does 
not relieve the Judge from the duty of 
directing the jury to consider the alternative 
if there is material before the jury wiiich 
would justify a direction that they should 
consider it. Thus, in Rex v. Hopper, (1915) 
2 KB 431, at a Inal for murder the prisoner’s 
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counsel relied substantially on the defence 
that die killing was accidental, but Lord 
Reading C. J , in delivering the judgment of 
the Court of Criminal Appeal, said. ‘We do 
not assent to the suggestion that as the de- 
fence tlrroughout the trial was accident, the 
Judge was justified in not putting the ques- 
tion as to manslaughter. Whatever the line 
of defence adopted by counsel at the trial 
of a pnsoner, we are of opinion that it is for 
the Judge to put such questions as appear 
to him properly to arise upon the evidence, 
even altnough counsel may not have raised 
some question himself In this case it may 
be that the difficulty of presenting the alter- 
native defences of accident and manslaugh- 
ter may have actuated counsel in saymg very 
little about manslaughter, but if we come to 
the conclusion, as we do, that there was 
some evidence — we say no more tlian that — ■ 
upon which a question ought to have been 
left to the jury as to the ciime bemg man- 
slaughter only, we think tliat this verdict of 
murder cannot stand’.” 

22. Judged in the light of the aforesaid 

obseiwations, we are oi the view tliat in 
spite of the fact tliat tlie accused has not 
taken any definite plea of accident and that 
he has not explained why he fired the gun 
at the deceased, we may minutely examine 
all the circumstances on record and see 
whether the facts and circumstances pointed 
out that the appellant must have intended 
to cause the death of Yuvrajsmgh or to cause 
such bodily injury to him as was likely, to 
cause his death The circumstances of the 
case appear to us not to impute such inten- 
tion to the appellant for the followmg rea- 
sons ; ' 

(1) That the appellant Ramkumar and the 
deceased Yuvrajsmgh had gone for a picnic 
party to the tank at Sakatpur and whatever 
they did there all shows that they were 
engaged in merrj^ making. They drank liquor 
and took their meals. 

j (2) The appellant had not taken any 
weapon with bim as it is the prosecution 
levidence that tlie gun belonged to Ramsingh 
who had taken it witb him 
j (3) It is m tlie evidence of Mst. Kishni 
Ithat the gun was used by Ramsingh for 
shooting at sparrows before the incident 

(4) No motive or enmity has been proved 
y the prosecution which may have actuat- 
ed the appellant to commit the crime. 

(5) The shooting was performed in broad 
day light without any attempt to hide it and 
IS consistent with the fact that the appel- 
lant may have tried to handle the loaded gun 
recklessly. 

23. We are, theiefore, not inchned to 
draw the inference that tlie appellant had 
either the" intention of killing the deceased 
or that be had the intention of causing him 
such bodily injury as was likely to cause his 
death 

j 24. Even if we rule out any such inten- 
tion on the part of the .appellant, there is no 
'room for doubt that the appellant must have 
had the knowledge that he was doing an 


act which was likely to cause the death. 
There can be no doubt tliat the gun \vhen( 
the appellant took it from Ramsingh was 
loaded and tliat he must have had the know- 
ledge that if he pressed the trigger of such 
a gun aiming m the direction of the deceas- 
ed, it was likely to cause his death. The dis- 
tance from which the gun was filed was not 
more than 5 feet from the deceased accord- 
ing to the medical evidence and even if we 
do not impute to the appellant the know- 
ledge that his act was so immmently danger- 
ous that it must in all probability cause 
death or such bodily injury as was likely to 
cause death, yet we must impute to the ac- 
cused the knowledge that he was doing an 
act with the knowledge that he was likely 
by such act to cause death. We are, there- 
foie, of the view that tlie appellant’s convic- 
tion under Section 302 of the Indian Penal 
Code be set aside and he be convicted under 
Section 304 Part 2 of the Indian Penal Code 
25. We therefore set aside his convicbon 
under Section 802 I. P. C as also the 
sentence of imprisonment for life and instead 
convict him under Section 304 Part 2 of the 
Indian Penal Code and sentence him to' 
five years’ rigoious imprisonment. 

Order accordingly. 
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AIR 1970 SUPREME COURT 318 

(V 57 C 67) 

(From Allaliabad. AIR 1967 All 491) 

S. M. SIKRI, G K. MITTER 
AND K. S. HEGDE, JJ. 

Dhian Singh, Appellant v. Municipal 
Board, Saliaranpur and anotlier. Respon- 
dents. 

Criminal Appeal No. 122 of 1967, D/- 
31-7-1969. 

(A) Criminal P. C. (1898), Section 417(3) 
— Prevention of Food Adulteration Act 
(1954), Section 20 — Complaint for of- 
fence under the Act purported to have 
been filed by Mimicipal Board but signed | 
by its Food Inspector — Acquittal — 
Municipal Roar’d held competent to file 
appeal against acquittal — Municipal 
Board was competent to file complaint 
or to authorise its Food Inspector on its 
behalf. 

Wliere a complaint for an offence under 
the Prevention of Food Adulteration Act, 
was purported to have been filed by tlie 
Municipal Board but it u'as signed by 
its Food Inspector, the Municipal Board 
held, was competent to file appeal, under 
Section 417 (8) of Criminal P. C. against 
tlie acquittal of the accused (Para 6) 

LMZAN/D995/69/LGC/Q 
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The Municipal Board being a local 
authority was competent to file complaint 
in view of Section 20, Prevention of Food 
Adulteration Act. It was also competent 
for that Board to authorise some one else 
to file complaints under the Prevention 
of Food Adulteration Act on its behalf. 
It is tiue that the complaint was signed 
by the Food Inspector but it was compe- 
tent for the Municipal Board to autho- 
rise him to file the complaint. Criminal 
Appln. No. 100 of 1906, D/- 27-3-1969 
(SC), Relied on. (Paras 4, 5) 

(B) Prevention of Food Adulteration 

Act (1954), Section 13 — Report of Public 
Analyst — Need not contain mode or 
particulars of analysis nor the test ap- 
plied — But should contain result of ana- 
lysis namely, data from which it can be 
infereed whether the article of food was 
or was not adulterated — Relevant data 
given in report — Accused can be con- 
victed on basis of such report. AIR 1964 
All 270, Approved. (Para 7) 

(C) Constitution of India, Article 136 

— Proceedings under Prevention of Food 
Adulteration Act — Food Inspectors 
authority to file complaint on behalf of 
Municipal Board ncitlicr challenged be- 
fore ti-ial court nor before High Court in 
appeal — Accused cannot be permitted 
to tahe up contention for first time before 
the Supreme Court after disposal of ap- 
peal by the High Court. AIR 1966 SC 
128, Relied on. (Para 5) 

(D) Pi'evcntion of Food Adulteration 
Act (1954), Section 20 — Permission under 
— No question of applying one’s mind to 
the facts of case before institution of 
complaint arises — Authoilty under sec- 
tion can be conferred long before a paiii- 
cular offence takes place. 

Under Section 20 no question of apply- 
ing one’s mind to the facts of the case 
before the institution of the complaint 
arises as the authority to be conferred 
under that provision can be conferred 
long before a particular offence has taken 
place. It is a conferment of an autho- 
rity to institute a particular case or even 
a class of cases. That section merely 
prescribes that persons or authorities de- 
signated in that section are alone compe- 
tent to file complaints under the statute 
in question AIR 1948 PC 82 and AIR 
1954 SC 637, Disting, (Para 5) 

Cases Referred: Chronological Paras 
(1969) Cri. App. No. 100 of 1966, 

D/- 27-3-1969 (SC), K. C. Agarwal 
V. Delhi Administration 5 


(1967) 1967 AU WR (HC) 223 = 


1967 All Cri R. 172, Dhian Singh 
v. Municipal Board, Saharanpur 3 

966) AIR 1966 SC 128 (V 53) = 

1965-2 SCR 894 = 1966 Cri LJ 
106, Mangaldas Raghavji v. State 
of Maharashtra 5 

964) AIR 1964 All 270 (V 51) = 

1963 All LJ 765, Nagar Maha- 
palika of Kanpur v. Sri Ram 7 

954) AIR 1954 SC 637 (V 41) = 

1954 Cri LJ 1656, Madan Mohan 
Singh V. Stale of U. P. 5 

948) AIR 1948 PC 82 (V 35) = 

75 Ind App 30, Gokulchand 
Dwarkadas Morarka v. The King 5 


M/s. R. K. Garg and S, C. Agarwal, 
Advocates of M/s. Ramamucthi and Co., 
and Miss Sumitra Chakravarty and Mr. 
Uma Dutt, Advocates, for Appellant; Mr. 
O, P. Rana, Advocate, for Respondent No. 
2 , 

The following Judgment of the Court 
was delivered by 

HEGDE, J.; Two contentions advanced 
in this appeal by special leave are (1) 
that the appeal filed by tlie Municipal 
Board, Saharanpur before the High Court 
of Allahabad under Section 417 (3) of the 
Criminal Procedure Code was not main- 
tainable in law, and (2) the accused 
could not have been convicted on the 
strength of the certificate of the Public 
Analyst annexed to the complaint. The 
High Court rejected both these conten- 
tions. 

2. Tire material facts relating to this 
appeal are these; The accused in this case 
is the proprietor of Khalsa Tea Stall 
situated in Court Road, Saharanpur. 
Among other things, he was selling colour- 
ed sweets. On suspicion that the sweets 
sold by him were adulterated, the Food 
Inspector, Municipal Board, Saharanpur 
purchased from the accused for examina- 
tion some coloured sweets under a Yad- 
dasht on May 31, 1963 and sent a portion 
of the same to the Public Analyst of the 
Government of U. P. for examination. The 
Public Analyst submitted his report on 
June 24, 1963. It reads: 

"See Rule 7 (3) 

Report By The Public Analyst 
Report No. 11652 

I hereby certify that I, Dr. R. S. Sri- 
vastava. Public Analyst for Uttar Pradesh, 
duly appointed under the provisions of 
the Prevention of Food Adulteration Act, 
1954, received on the 4th day of June, 
1963, from the Food Inspector C/o Medi- 
cal Officer of Health, Municipal Board, 
Saharanpur, a sample of coloured sweet 
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(Patisa) prepared in Vanaspati No. 264 
for analysis, properly sealed and fasten- 
ed and that I found the seal intact and 
unbroken. 

I, further certify that I have caused to 
be analysed the aforementioned sample, 
and declare the result of the analysis to 
be as follows: — 

Test for the presence of coal-tar dye: — 
Positive. 

Coal-tar dye identified* — Metanil yel- 
low. (Colour Index No. 138). 

Analytical Data In Respect of 
Fat Or Oil Used In The Prepa- 
ration of the Sample 

1. Bltyro — refractometer reading at 
40°C:— 50 5. 

2. Melting point : — SSS^C. 

3. Baudouin’s test for the presence of 
Til oil: — ^Positive. 

4. Tintometer reading on Lovibond 
Scale 4.0 Red Units plus 0.1 yellow unit 
coloured ' with a coal-tar dye namely, 
Metanil Yellow (Colour Index No. 138) 
which is not one of the coal-tar dyes per- 
mitted for use in food-stuffs under rule 
No. 28 of the Prevention of Food Adul- 
teration Rules, 1955. 

No change had taken place in the con- 
stituents of the sample which would have 
interfered with analysis. 

Signed this 24th day of June, 1963. 

The sample belongs to: — 

S. Dhian Singh s/o 
Jiwan Singh. 

R. S. Srivastava, 
M.Sc., LLB. Ph.D (Lond.), 
P.R.L.C , 
Public Analyst to Govt. 

of U. P. 

. - Public Analyst, 

Uttar Pradesh, 
Lucknow. 

Sender’s address: 

The Food Inspector, C/o Medical Offi- 
cer of Health, Municipal Board, Saharan- 
pur.” 

3. On the basis of that certificate, a 
complaint was filed in the Court of City 
Magistrate, Saharanpur under Section 7 
read with Section 16 of the Prevention 
of Food Adulteration Act, 1954. It is 
purported to have been filed by the 
Municipal Board, Saharanpur but it was 
signed by its Food Inspector. Tlie ac- 
cused pleaded not guilty. Various con- 
tentions were taken by the accused in 
support of his defence. The trial court 
acquitted him taking the view that as the 
report of the analyst did not contain any 
data, no conviction could be founded on 
its basis and as the Yaddasht relating to 


the sale had not been attested as re- 
quired by law, the seizure in question 
must be held to be invalid. As against 
that decision, the Municipal Board of 
Saharanpur went up in appeal to the 
High Court under Section 417 (3), Cr. 
P. C. The High Court allowed tlie ap- 
peal disagreeing with the trial court on 
both the questions of law referred to 
earlier. It came to the conclusion that 
the analyst had given the necessary data 
and hence his report afforded sufficient 
basis for conviction. It further opined 
that the fact that the Yaddasht had not 
been attested by the witnesses of the loca- 
lity, did not vitiate the seizure made. 
At the hearing of the appeal, no objection 
about the maintainability of the appeal 
was taken. The judgment of the High 
Court was rendered on April 18, 1966. 
The High Court convicted the appellant 
and sentenced him to undergo ngorous 
imprisonment for two months and to pay 
a fine of Rs. 100/-, in default to undergo 
further imprisonment for a period of one 
month. On April 28, 1966, the accused 
filed an application for certificate under 
Article 134 of the Constitution. On May 
4, 1966, when the application filed under 
Article 134 of the Constitution for certi- 
ficate was still pending, the accused 
moved the High Court under Section 561 
(A), Cr. P. C. for reviewing its judgment 
of date April 18, 1966 principally on 
the ground that the appeal filed by the 
Municipal Board was not maintainable 
under Section 417 (3), Criminal Proce- 
dure Code as the complaint had been 
instituted by the Food Inspector and not 
by the Municipal Board. The applica- 
tion under Section 561 (A) was dismissed 
by the High Court as per its order of 
Mareh 16, 1967 reported in 1967 All WR 
(HC) 223 repelling the contention of the 
accused that the complaint had not been 
instituted by the Municipal Board. It 
further came to the conclusion that it had 
no power to review its own judgment. 
The certificate prayed for under Ait. 134 
of the Constitution was also refused by 
a separate order of the same date. There- 
after this appeal was brought after ob- 
taining special leave. 

4. Mr. Garg, learned Counsel for the 
appellant strenuously contended that the 
appeal filed by the Municipal Board of 
Saharanpur before the High Court under 
Section 417 (3), Cr. P. C. was not main- 
tainable as the complaint from which that 
appeal had arisen had been instituted by 
the Food_ Inspector. Section 417 (3) of 
the Criminal Procedure Code provides 
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that if an order of acquittal is passed in 
any case instituted upon complaint, the 
High Court may grant to the complainant 
special leave to appeal against the order 
of acquittal. It is clear from that section 
that special leave under that provision 
can only be granted to the complainant 
and to no one else. It may be noted 
that in this case no appeal against ac- 
quittal had been filed by the State. Hence 
the essential question for consideration is 
whetlier the complainant before the Magi- 
strate was the Municipal Board of Saha- 
ranpur? The complainant shown in the 
complaint is the Municipal Board of Saha- 
ranpur but the complaint was signed by 
the Food Inspector. Section 20 of the 
Prevention of Food Adulteration Act, 1954 
prescribes that no prosecution for an of- 
fence under that Act should be institu- 
ted except by, or with tlie written con- 
sent of, the Central Government or the 
State Government or a local authority or 
a person authorised in this behalf, by 
general or special order, by the Central 
Government or tlie State Government or 
a local authority. There is no dispute 
that the Municipal Board is a local autho- 
rity. Hence it was competent to file a 
complaint. It was also competent for 
that board to authorise someone else to 
file complaints under the Prevention of 
Food Adulteration Act on its behalf. As 
seen earlier, the complaint purports to 
have been filed by the Municipal Board. 
That Board could have authorised its 
Food Inspector to file the complaint on 
its behalf. Neither in the trial court, nor 
in the High Court at the stage of hear- 
ing of the appeal, any objection was taken 
by the accused as to the maintainability 
either of the complaint or of the appeal. 
Both these courts and the parties before 
it proceeded on the basis that the Muni- 
cipal Board, Saharanpur was the complain- 
ant and its Food Inspector had filed the 
complaint on its behalf. It is only after 
the disposal of the appeal, the accused for 
the first time took up the contention that 
the Municipal Board was not the real 
complainant. 

5. It is true that the complaint was 
signed by the Food Inspector. As seen 
earlier it was competent for the Muni- 
cipal Board to authorise him to file the 
complaint. The question whether he was 
authorised by the Municipal Board to file 
the complaint was never put into issue. 
Both the parties to the complaint 
proceeded on the basis that it was a 
validly instituted complaint. If the Muni- 
cipal Board had not authorised him to 
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file the complaint then the complaint it- 
self was not maintainable. If that is so, 
no question of the invalidity of the ap- 
peal arises for consideration. It was 
never the case of the accused that the 
complaint was invalid. In K. C. Aggarwal 
V. Dellii Administration, Criminal Appeal 
No, 100 of 1966 D/- 27-3-1969 tins Court 
has held that a complaint filed by one 
of the officers of a local authority at the 
instance of that authority is in law a 
complaint instituted by that loeal autho- 
rity. Therefore if the complaint with 
which we are concerned in this case had 
been filed by the Food Inspector on the 
authority of local board, the complaint 
must be held to have been instituted by 
the local board itself. The question whe- 
ther the Food Inspector had authority to 
file the complaint on behalf of the local 
board is a question of fact. Official acts 
must be deemed to have been done ac- 
cording to law. If the accused had challeng- 
ed the authority of tlie Food Inspector to 
file the complaint, the trial court would 
have gone into that question. The ac- 
cused cannot be permitted to take up 
that contention for the first tin?,e after 
the disposal of the appeal. This , Court 
refused to entertain for tlie first time an 
objection as regards the validity of a 
sanction granted in Mangaldas Raghavij 
V. State of Maharashtra, 1965-2 SCR 894 
= (AIR 1966 SC 128), Mr. Garg, learned 
Counsel for the accused urged that a per- 
mission under Section 20 of the Preven- 
tion of Food Adulteration Act, 1954 to 
file a complaint is a condition precedent 
for validly instituting a complaint under 
the provisions of that Act, The fulfil- 
ment of that condition must be satis- 
factorily proved by the complainant be- 
fore a court can entertain the complaint. 
Without such a proof, the court, will have 
no jurisdiction to try the case. In sup- 
port of that contention of his he sought 
to take assistance from the decision of the 
Judicial Committee in Gokulchand 
Dwarkadas Morarka v. The King, 75 Ind 
App 30 = AIR 1948 PC 82 and Madan 
Mohan Singh v. The State of U. P,, AIR 
1954 SC 637. Both those decisions deal 
with the question of the validity of sanc- 
tions given for the institution of certain 
criminal proceedings. The prowsions 
under which sanction was sought in those 
cases required the sanctioning authority 
to apply its mind and find out whether 
there was any justification for instituting 
the prosecutions. The Judicial Committee 
as well as this Court has laid down that 
in such cases, the court must be satisfied 
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1970 CRI. L. J. 496 (¥ol. 76, C. N. 116) = 
AIR 1970 SUPREME COURT 326 
(V 57 C 69) 

(From Patna}*' 

S. M. SIKRI, G. K. MITTER AND 
IC. S. HEGDE, JJ. 

Ram Prasad Sharma, Appellant v. The 
State of Bihar, Respondent. 

Criminal Appeal No. 208 of 1966, D/- 
30-7-1969. 

Penal Code (1860), Sections 302, 304 
— Accused charged tmder Section 302 for 
having shot down deceased with gun — 
Sessions Judge rejecting prosecution story 
on basis of entries in chaukidar s hath 
chitha which showed that deceased was 
dead prior to date of occurrence — Who 
made entry and whether it was made in 
discharge of official duly not proved >— 
Hath Chitha is not admissible — Convic- 
tion by High Court on basis of other evi- 
dence and F. I. R., held, justified — Evi- 
dence Act (1872), Section 35. 

Out of fourteen persons who were tried 
by Sessions Judge on various charges, 
one R was charged under Section 802, 
Penal Code, for having shot down with 
his gun one IC when he opened fire on 
the crowd of the villagers. The Sessions 
Judge rejected the version of the prose- 
cution regarding the shooting down of 
K mainly on the basis of entries in an 
attested copy of the Chaukidar’s hath 
chitha according to which the death of 
K took place three days prior to the oc- 
currence, The Sessions Judge also re- 
lied on the First Information Report in 
which the name of K did not find men- 
tion. There being no proof as to v/ho 
made the entry and whether the entry 
was made in the discharge of any official 
duty, the High Court held the hath chitha 
inadmissible but on other evidence on 
record it came to the conclusion that K 
vras actually shot down by R and convict- 
^ R. under Section 804, Penal Code. The 
High Court also accepted the explana- 
of prosecution witness who had made 
the F. I. R. that he had named one C as 
being the person shot and killed by R 
because he had heard a hulla that C had 
been murdered. 

• Higk Court was right 

m loldmg the hath chitha inadmissible 
in evidence. The reason why an entry 
made by a pubhc ser vant in a public or 

'(Criminal Appeal No. 530 of 1962 and 


eitlier from the order of sanction or from 
the other evidence that all the relevant 
facts had been placed before the sanc- 
tioning authonty and that authority had 
granted the sanction after applying its 
mind to those facts. The ratio of those 
decisions has no bearing on the facts of 
this case. Under Section 20 of the Pre- 
vention of Food Adulteration Act, 1954, 
no question of applying one’s mind to the 
facts of the case before the institution of 
the complaint arises as the authority to be 
conferred under that provision can be 
Jconferred long before a particular offence 
has taken place. It is a conferment of 
an authority to institute a particular case 
or even a class of cases. That section 
[merely prescribes that persons or autho- 
irities designated in that section are alone 
competent to file complaints under the 
[statute in question. 

6. For the reasons mentioned above, 
^we are unable to accept the contention of 
the accused that the Municipal Board of 
Saharanpur was not competent to file tlie 
appeal. 

7. The only other question canvassed 
[before us is that the report of the analyst 
could not have afforded a valid basis for 
founding the conviction as the data on 
[the basis of which the analyst had reach- 
ed his conclusion is not found in that 
report or otherwise made available to the 
Icourt. We are unable to accept this con- 
tention as well. It is not correct to say 
[that the report does not contain the data 
on the basis of which the analyst came 
to his conclusion. The relevant data is 
{given in the report. A report somewhat 
similar to the one before us was held 
by this Court to contain sufficient data in 
Mangaldas’s case referred to earlier. The 
correct view of the law on the subject is 
as stated in the decision of the Allahabad 
High Court in Nagar Mahapalika of 
Kanpur v. Sri Ram, 1963 All LJ 765 = 
(AIR 1964 All 270) wherein it is observed: 

“that the report of the public analyst 
under Section 13 of the Prevention of 
Food Adulteration Act, 1954, need not 
contain the mode or particulars of analy- 
sis nor the test applied but should contain 
the result of analysis namely, data from 
which it can be inferred whether the arti- 
cle of food was or was not adulterated as 
defined in Section 2 (1) of the Act” 

8. In the result the appeal fails and 
the same is dismissed. The appellant is 
on bail He should surrender to his bail 
and serve the sentence imposed on him. 

Appeal dismissed. 


Appeal No. 44 of 1962, D/- 22-2- 
1966-(Pat.).) ’ ‘ 
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other ofElcial book, register or record sta- 
ting a fact in issue or a relevant fact has 
been made relevant under Section 35 of 
Evidence Act is that when a pubhc ser- 
vant makes it himself in tlie discharge 
of his official duty, the probability of its 
being truly and correctly recorded is 
high. Inasmuch as there was no proof 
that the entry was made by a public ser- 
vant in the discharge of his official duties, 
the hath chitha was rightly held to be 
inadmissible. (Para 12) 

Held further that the High Court was 
right in accepting the explanation of pro- 
secution witness who had made the 
F. 1. R. AIR 1945 Pat 489 and AIR 1965 
SC 2S2, Rel. on; Cri. A. No. 530 of 1962 
and Govt. Appeal No. 44 of 1962, D/- 
22-2-1966 (Pat), Affirmed. (Para 13] 
Cases Referred; Clironological Paras 
(1965) AIR 1965 SC 282 (V 52) = 

1965-3 SCR 861, Brij Mohan 
Singh v. Priya Brat Narain Sinha 

11 , 12 

(1945) AIR 1945 Pat 489 (V 32) = ■ 

26 Pat LT 225, Sanatan Senapati 
v. Emperor 11 

M/s. A. S. R. Chari and M. K. Bama- 
murtlii. Senior Advocate (M/s. G. Rama- 
murthy and Vineet Kumar Advocates, 
with them), for Appellant, Mr. B. P. ]ha. 
Advocate, for Respondent. 

The following Judgment of the Court 
was delivered by 

SIKRI, J.: Fourteen persons were tried 
by the learned Second Additional Sessions 
Judge, Bhagalpur, on various charges. 
Out of these 14 persons Sheo Prasad 
Sharma and Ram Prasad Sharma were 
charged under Section 302, I. P. C. Sheo 
Prasad Sharma was charged under Sec- 
tion 302 for having intentionally caubed 
the death of Qudrat Mian by shooting 
him down with his gun whereas Ram 
Prasad Sharma was charged under this 
section for having shot down with his 
gun Kaleshwar Yadav and thus having 
caused the murder of this person. 

2. The Second Additional Sessions 
Judge, Bhagalpur convicted Sheo Prasad 
Sharma under Sections 304, 324/34, 201 
and 148 and sentenced him to seven years 
rigorous imprisonment. The appellant. 
Ram Prasad Sharma was convicted under 
Sections 326/149, 324/34, 201 and 148, 
I. P. C. and sentenced to four years rigor- 
ous imprisonment. Seven other accused 
were also convicted but it is not neces- 
sary to mention the sections under which 
they were convicted. Five of the ac- 
cused persons were acquitted by the 
1970 Cri.L.J. 32. 


learned Second Additional Sessions Judge. 

3. Two apiieals were filed before the 
High Couit, one by the State and the 
other by the nine convicted persons, in- 
cluding Ram Prasad Sharma. Both the 
appeals were heard together. The High 
Couit accepted the appeal of the State 
as far as Ram Prasad Sharma was con- 
cerned and convicted him under Sec- 
tion 304, I. P. C., in connection with the 
shooting and causing the death of Kale- 
shwar and sentenced him to rigorous im- 
prisonment for seven years. The convic- 
tions of seven others were altered from 
under Sections 326/149 to one under Sec- 
tions 304/149 but the sentence of four 
years rigorous impiisonment was main- 
tained. In other respects the convictions 
Were maintained. The High Court, how- 
ever, quashed tlie convictions under Sec- 
tion 201, 1. P. C. 

4. The nine convicted persons filed 
petition for special leave to appeal. This 
Court by its order dated October 4, 1966 
rejected tlie petition except as regards 
Ram Prasad Sharma and his appeal is now. 
before us. 

5. The prosecution case as accepted 
by the High Court was, in brief, as 
follows. On August 15, 1960, at about 
130 or 2 pm., by the side of a Danr 
(water channel) kmown as Chaksafia Danr 
at wllage Bindi about five miles away 
from police Station, Banka, a serious oc- 
currence took place. The Chaksafia 
Danr runs between village Bindi which 
is to its cast and Bank! which is to its 
west and then goes further north to 
village Bhadrar and other villages. 
Lands of several villages, namely, 
Bhadrar, Nayadih, Uprama, Basuara, 
Jitnagar, Majhiara, Banfo’, etc. are irrigat- 
ed from tlie water of this Danr and tliere 
are detailed entries regarding the res- 
pective rights of the different villages in 
the Fard Abpashi which was prepared at 
the time of the last survey. It appears 
that the villagers of different villages who 
enjoy the above rights go in a body every 
year during the rainy season for clear- 
ing this Danr in order that there may 
not be any obstniction in the flow of 
water therein. On the date of occur- 
rence, i. e. August 15, 1960, a number 
of persons of villages Bhadrar, Nayadih, 
Uprama, Basuara, Jitnagar and Bhatkunld 
went along with spades to clear this Danr 
in the usual course and some of them 
had lathis also with them. The total 
number of persons were estimated to vary 
from about 150 to about 400. When they 
reached the brick kiln, which exists in 
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Malmala Tikar they were confronted by 
a mob of 40 to 50 persons includmg all 
tlie convicted persons. Sheo Prasad 
Sharma and Ram Prasad Sharma were 
armed with guns and Fatal Thakur was 
armed with a pharsa and the remaining 
accused except Dhanusdhari Mehta were 
armed with bhalas. 

6. It may be mentioned \that in die 
First Information Report Dhanusdhari 
Mehta was alleged to have been armed 
with a pistol but this allegation was sub- 
sequently given up. Dhanusdliari Mehta 
was a retired Inspector of police; his son 
Ram Prasad Sharma was practising law- 
yer at Bhagalpur at the time of the oc- 
currence in question. 

7. On seemg this crowd of villagers, 
Sheo Prasad Sharma directed them to re- 
turn and threatened to shoot them if they 
faded to do so. There was some ex- 
change of hot words and brick-bats were 
thrown by both sides, Sheo Prasad 
Sharma thereafter fired one shot towards 
the sky but the villagers did not disperse. 
Then Dhanusdhari ordered his two sons 
Ram Prasad Sharma and Sheo Prasad 
Sharma to open fire on the villagers. On 
this both Ram Prasad Sharma and Sheo 
Prasad Sharma opened fire with their 
guns on the villagers. One shot fired by 
Sheo Prasad Sharma hit one Qudrat Mian 
and he fell down and died on the spot. 
One other villager was alleged to have 
been shot by Ram Prasad Sharma and he 
died on the spot. A number of villagers 
sustained gun shot injuries and as a re- 
sult of the firing by Sheo Prasad Sharma 
and Ram Prasad Sharma, who are esti- 
mated to have fired about 12 rounds, the 
villagers dispersed. Sobhan Mandal, one 
of the injured person went to the Police 
Station with three other injured persons, 
namely, Chotan Rai, P. W. 5, Jagdeo 
Choudhary, P. W. 8 and Kishori Prasad 
Singh, P. W. 12, who had also sustained 
gun shot injuries. 

8. The learned Additional Sessions 
Judge had rejected the prosecution story 
that Kaleshwar Yadav was shot and killed 
during the occurrence. He had come to 
the conclusion that Kaleshwar Yadav had 
died prior to the date of occurrence. The 
High Court has accepted the prosecution 
version and it is this finding which is be- 
ing seriously challenged by the learned 
counsel for Ram Prasad Sharma, ap- 
pellant. 

9. The learned Additional Sessions 
Judge had rejected the version of the 
piosecution regarding the shooting down 
of Kaleshwar Yadav mainly on the basis 
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of entries in an attested copy of the 
Chaukidar’s hath chitha (Ext. D) accord- 
ing to which the death of Kaleshwar took 
place in Gopalpur mauza on August 12, 
1960, that is, three days prior to the oc- 
currence, The learned Additional Ses- 
sions Judge had also relied on the First 
Information Report in which the name of 
Kaleshwar Yadav does not find mention. 

16. Two points arise before us, fust, 
whether the hatii chitha is admissible in 
evidence, and secondly, whether on the 
evidence on record it is otherwise prov- 
ed that Kaleshwar Yadav was shot do\ra 
by the appellant Ram Prasad Sharma, 

11. According to the entries in this 
document, Ext. D, Kaleshwar Yadav died 
on August 12, 1960, m Gopalpur Mauza 
and in the remarks column of diis register 
he is described as “Bahanoi (brother-in- 
law) of Asarfi Yadav.” We looked at the 
attested copy produced in Court and we 
were unable to ascertain the date on 
which the attested copy had been obtain- 
ed by the defence. The only dates this 
document bears are the date of attesta- 
tion (October 15, 1960) by the District 
Statistical Officer, the date September 22, 
1960, next to the signature of one 
Shukdeo Chowdhary, and the date of ad- 
mission by the Additional Sessions Judge 
(Jime 25, 1962). As rightly pointed out 
by the High Court the learned Sessions 
Judge took this copy on record in an 
extraordinary manner. The prosecution 
evidence closed on June 21, 1962 and on 
June 25, 1962, this attested copy was 
admitted in evidence without any proof. 
On the same day an order was passed 
calling for the original. On the very 
next ^ day the Public Prosecutor filed a 
petition objecting to the admission of this 
document and alleged that the document 
was bogus. The hearing of the argument 
thweafter proceeded on July 4, 1962. The 
Public Prosecutor again filed a petition 
that this document be not taken in evi- 
dence. The learned Addifaonal Sessions 
Judge disposed of this petition with the 
following order: 

“Let the petition be placed with the 
record. The original has once again 
been called for. The matter will be 'dis- 
cussed ill the Judgment” 

It is pointed out by the High Court that 
there is no further reference to the docu- 
ment in the order sheet. After the argu- 
ments concluded on July 7, 1962, the case 
was adjourned for judgment. The judg- 
ment of tile learned Additional Sessions 
Judge shows that die original was sub- 
sequently received by him with letter dated 
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July 10, 1962, and he observed that he 
was satisfied about its genuineness. The 
High Court rightly pointed out that the 
Additional Sessions Judge should have 
dealt with the question of tlie adrtiissibilty 
of the document. The High Court, fol- 
lowing Sanatan Senapati v. Emperor, AIR 
1945 Pat 489 and Brij Mohan Sinha v. 
Priya Brat Narain Sinha, 1968-3 SCR 861 
= (AIR 1965 SC 282) held that the docu- 
ment was inadmissible in evidence. 

12. We agree with the conclusion ar- 
rived at by the High Court. Section 35 
of the Evidence Act provides: 

“An entiy in any public or other oflRcial 
book, register or record, stating a fact 
in issue or relevant fact, and made by a 
public servant in die discharge of his 
official duty, or by any other person in 
performance of a duty specially enjoined 
by tlie law of the country in which such 
book, register or record is kept, is itself 
a relevant fact.” 

In tliis case it has not been proved that 
the entry in question was made by a 
public servant in the discharge of his 
official duties. As observed by this Court 
in 1965-3 SCR 861 at p. 864 = (AIR 1965 
SC 282 at p. 286) "the reason why an 
entry made by a public servant in a public 
or other official book, register, or 
record stating a fact in issue or a re- 
levant fact has been made relevant is that 
when a public servant makes it himself 
in the discharge of his official duty, the 
probability of its being truly and correct- 
ly recorded is high.” No proof has been 
led in this case as to who made the entry 
and whether the entry was made in the 
discharge of any official duty. In the 
result we must hold that Ex. D, the hath 
chitha, was rightly held by the High 
Court to be inadmissible. 

13. The High Court then dealt with 
the other evidence on the record and 
came to the conclusion that Kaleshwar 
was actually shot down by the appellant. 
Ram Prasad Sharma. The learned coun- 
sel for the appellant has tried to assail 
these findings but he has not been able 
to show in what way the High Court has 
gone wrong in coming to the conclusion. 
The High Court states that ten witnesses 
have named Kaleshwar being the second 
person who was shot. Further Kale- 
shwar’s son and widow, P. Ws. 24 and 
34, Chamak Lai Yadav and Karma Devi, 
deposed that on the day of occurrence 
Kaleshwar had left his house with a 
Kudal and had gone to Chaksafia Danr 
along with others. They further deposed 
that on the next day they learnt from 


Nandai Lai Singh, P. W. 17, that Kale- 
shwar had been killed. The High Court 
further accepted the explanation of P. W. 
1, who had made the F. I. R., that he 
had named Choltan as being the person 
shot and killed by Ram Prasad because 
he had heard a hulla that Choltan had 
been murdered. It seems to us that the 
High Court came to a correct conclu- 
sion and was right in accepting the expla- 
nation of P. W. 1. 

14. The learned counsel further con- 
tends that it was doubtful that 12 rounds 
would have been fired. He points out 
the number of injuries received by the 
villagers. But tliese injuries support the 
prosecution story. From the injuries on 
the various persons examined by Dwarka 
Nath Prasad, P. W. 41, apart from the 
persons who had died and whose bodies 
had been held to have been cremated 
by unidentified persons, it appears that 
20 persons had received gun shot injuries; 
one of them had as many as 14 lacerated 
wounds and another had 10 lacerated 
wounds. Apart from that there is no rea- 
son to doubt the oral evidence given in 
this case that a number of rounds were 
fired. 

15. In the result the appeal fails and 
is dismissed. 

Appeal dismissed. 


1970 CRI. L. J. 499 (Yol. 76, C. N. 117) = 
AIR 1970 SUPREME COURT 329 
(V 57 C 70) 

(From Goa, Daman and Diu J. C.’s Court 
— AIR 1968 Goa 17) 

M. HIDAYATULLAH C. J., S. M. SIKRI, 
R. S. BACHAWAT, G. K. MITTER AND 
K. S. HEGDE JJ. 

Rev. Mens. Sebastiao Francisco Xavier 
dos Remedies Monteiro, Appellant v. The 
State of Goa, Respondent. 

Criminal Appeal No. 50 of 1968, D/- 
26-3-1969. 

(A) Geneva Convenb'ons Act (1960) Sch. 
IV, A-ts. 6 and 47 — "Occupation ” — 
Meaning — In the case of annexation of 
Goa, the occupation was true annexation 
by subjugation and as such had ceased in 
the sense contemplated by Art. 47 — 
Terms "Annexation,” and “subjugation” — 
Meaning. 

The principle which is accepted is that 
the Occupying Power must apply the Con- 
ventions even when it claims, during con- 
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flict, to have annexed tlie occupied ter- 
ritory. However, when tlie conflict is 
over and there is no hostile army in the 
field, annexation has the effect of creat- 
ing a title to the territory. Article 6 
mentions a period of one year because 
if the occupied power turns victorious 
the land would be freed in one year and 
if the occupymg power remains victori- 
ous, as hostilities cease, strong measures 
against the civilian population are no 
longer necessary. In this, as in other 
laws, a line is drawn arbitrarily and it 
is at the end of one year. Otherwise 
also, occupation, which means belligerent 
occupation, comes to an end when 
hostilities cease and the territory be- 
comes a part of the occupying power. 
Annexation may sometimes be peaceful, 
or after war. If cession after defeat can 
create title, occupation combined with 
absence of opposition must lead to the 
same kind of title. In the case of mili- 
tary action m Goa the military engage- 
ment was only a few hour’s duration and 
diere was no resistance at all. The final 
annexation date was December 20, 1961 
when the entire government and admini- 
stration were taken over and there was no 
army in occupation and no army in op- 
position. The occupation on December 
20, 1961 was neither belligerent occupa- 
tion nor anticipated occupation, but true 
annexation by conquest and subjugation. 
Therefore since occupation in the sense 
used m Art. 47 had ceased, the protec- 
tion must cease also. 1953 ICJ 47, Ref. 

(Paras 26, 27 and 28) 
The definition of ‘occupation’ in the 
Hague Regulations has to be read since 
the Regulations are the original rules and 
the Conventions only supplement tlie 
Regulations. The definition in Art. 42 
of the Regulations shows that a territory 
is considered as occupied when it finds 
itself in fact placed under the authority 
of a hostile army. This means that oc- 
cupation is by military authorities. Thus 
as to whether occupation in Art. 47 is 
belligerent occujpation which continues 
after the total/ defeat of the enemy. 
Courts must t^ce the facts of State from 
the declarationiof state authorities. Mili- 
tary occupation is temporary de facto 
situation which '^oes not deprive the oc- 
cupied power of l^s sovereignty nor does 
it take away its statehood. All that hap- 
pens is that pro tempore the Occupied 
Power cannot exercise its rights. In 
other words beUigerent occupation means 
that the Government cannot function 
and authority is exercised by the occupy- 
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ing force. Annexation on the other 
hand, occurs when the Occupying Po- 
wer acquires and makes the occupied 
territory as its own. Annexation gives 
a de jure right to administer the terri- 
tory. Annexation means that there is not 
only possession but uncontested sover- 
eignty over the territory. There is how- 
ever a difference between true annexation 
on the one hand and premature annexation, 
or as it is sometimes called ‘anticipated an- 
nexation’ on the other. Jurists regard an- 
nexation as premature so long as hostili- 
ties are contmumg and there is an oppos- 
ing army in the field even if the Occupi- 
ed Power is wholly excluded from tiie 
territory. Anticipated annexation by 
unilateral action is not true annexation. 
True annexation is only so when the ter- 
ritory is conquered and subjugated. Sub- 
jugation puts an end to the state of war 
and destroys the source of authonty of 
the existing Government. In subjuga- 
tion, which is recognised as one of die 
modes of acquiring title, not only the de 
facto but also the de jure title passes to 
the conqueror. After subjugation the in- 
habitants must obey the laws such as are 
made and not resist them, 

(Paras 21 to 25) 

(B) Geneva Conventions Act (1960), 
Preamble — Act does not give special 
remedy but gives indirect protection by 
providing for breaches of Conventions. 

The Geneva Conventions Act by itself 
does not give any special remedy. It 
does give mdirect protection by provid- 
ing for breaches of conventions. The Con- 
ventions are not made enforceable by 
Government against itself nor does the 
Act give a cause of action to any party 
for the enforcement of Conventions. 
Thus there is only an obligation under- 
taken by the Government of India to res- 
pect the Conventions regarding the treat- 
ment of civilian population but there is 
no right created in favour of protected 
persons which the Court has been asked 
to enforce. If there is no provision of 
law which the courts can enforce the 
court may be powerless and the court 
may have to leave the matter as indigna- 
tion of mankind. (Para 15) 

(C) Constitution of India, Art. 51 — 
International Law — Reception and resi- 
dence of alien is discretionary with State. 

_ It cannot be doubted that the recep- 
tion and residence of an alien is a matter of 
discretion and every State has, by reason 
of its own territorial supremacy, not only 
the legal right but also the competence to 
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cxclmlc aliens from Uie wlinle or any part 
of its ti rriloiy. 'I'liis pnijmsilinn is so well 
pitniiulcd ia Inlcraalionnl Law lhal evcr>' 
(oiiatry has adopted the pa.sspnrt svstem, 
which doemm at cc'rtifics nationality and 
entry into any State is otdv possible with 
the toncnnence of lhal Slate. Auain a 
Stale e\ereises territorial .snpreinacy over 
persons in its territor>% whether its own 
.subjects or .'ihens and can ni.ike laws for 
ret'ul.ilin'l the entrv. residemi' and evution 
of' aliens’. IS'll AC 272, Hel. on. 

fbara G) 

C.nscs Kcfcrrcd: Chronolo,ttic.nl Pams 
(19 j 3) 1933 ICJ *17, Minguiers and 

Encicnos case 28 

(1891) 1891 AC 272 = 01 LT 878, 

Musgrovc V. Chun Toeong Tov G 

(1.3S1) ’8 Co. Rep. 7.a = TG'ER 637, 

Ileydnn’s e.ise 10 

Mr. halw.ird Gardner, O. C., M/s. A. 
Bruin Da Costa. M. Brnlo D.i Costa, P. C. 
Bhnrt.iri, Mrs. A. K. Varinri. Advocates 
and Mr. ]. B. D.adachnnji, Advocate of 
M/s. J. B. Dadachanji and Co., for Ap- 
pellanl. Mr, Kiren Do Attorney General 
for India and Mr. G. B. Bajaeopaul, Senior 
Advocate LM/s, J. M. Mul.hi and R, II. 
Dhcbar, .\dvocalcs with them), for Respon- 
clcnl. 

The following Judgment of the Court 
was delivered by 

IIIDAYATULL.MI, C. J. : The appellant 
(Rev. F.ithcr .Monleiro) is a resident of 
Goa. After the anne\alion of Goa by 
India, he had the choice of becoming an 
Indian national or retaining Portuguese 
nationality. He chose the latter and was 
registered as a foreigner. He .also ob- 
tained a temporary residcnti.d jiermit 
which .allowed him to stay on in India till 
November 13, 1961. The period of slay 
expired .and he did not ask for its exten- 
sion or renow’.al. lie was ordered to leave 
India by the Ll. Governor of Goa. The 
Ll. Governor is empowered by a notific.a- 
tion of the President of India issued under 
Art. 2-39 of the Constitution to clisch.argc 
the functions of the Central Govenunent 
and his order has the same force and vali- 
dity as if made by the Centra! Govern- 
ment. Rev. Father Monleiro disobeyed 
tlie order, and in consefiucncc waas prose- 
cuted under .S. II read with S. 3(2)(c) of 
the Foieigners Act. He was convicted 
and sentenced to 30 d.ays simple imprison- 
ment and a fine of Rs. ,30 for 5 day.s' fur- 
ther .simple imprisonment). lie .apjie.al- 
ed unsncecssfiilly to the Court of Session 
and his revision application to the Court 
of the Judicial Commissioner, Goa also 
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f.iiled. He now appe.als by .special leave 
of this Court ag.iinst the ortha of the Judi- 
cial Cominissinner, C.’o.i dated August 7, 
1967. 

2. The defence of Rev. F.ilher Mnn- 
teiro was that In* was {irotfeled by the 
Cenev.i Conventions Act. 1000, that the 
order of the Lt, Governor for his rloimr- 
lalion was ulti.i \ires the Act and that he 
bad committed no offence. 1 iu; jndici.i! 
Commissioner and the two eouits below 
have held, for different le.isons. dial the 
Geneva Conventions re.ased to apply afl'^'r 
Goa became a p.irt of Ituh'.'i and tiiat the 
Municip.il Courts in Indi.a c.in give him 
no redress ag.iinst an .Act of State. In the 
appeal before ns Mr. Edward Gardner 
Q, C. apiicnred for Rev, Father Monleiro 
with the le.ive of this Court. 

,3. To imdersl.mcl the c.ise, a brief liis- 
lory of the nnnevnlirm of Con and what 
happened thereafter is necess.iry. Go.i w.is 
a i’orlngncsc colony for aliont doO ye.m, 
h.e. ing been .seized hy force of arms. On 
Dccemhcr 19. I9GI Go.i W’as occupied by 
(he Indian ,'\nncd Forces follow'ing ;i 
.short military action. It then came under 
Indian Admiiiistr.alion from December 20, 
19C1 and was governed under tlic Goa, 
Daman and Din (Administratioid Ordin- 
ance I9C2 promulgated hy (lie President 
of India. Under the Ordinance all autho- 
rities were to eontimie performing their 
functions and all laws (with such adapta- 
tions ns were necessary) were to continue 
in force and pnw’cr was conferred on the 
Cenlr.il Government to extend to Goa 
other laws in force in India. The Ordin- 
ance was later replaced by .an Ael of 
P.irliaincnl beaiing the same title and num- 
bered as Act I of 1902 It w.is enacted 
on March 27, 1962 and came into force 
from M.areh 5, 1962. It rc-cnactccl the pro- 
visions of the Ordin.ance and in acldilion 
gave representation to Goa in Parli.aincnt 
amending for the purpose tie' Reprcsenla- 
lioii of the People Act. The same day 
(March 27, 1962), the Constitution (Twelfth 
Amendment) .Act, 1962 was enacted and 
was deemed to have come into force on 
December 20, 1961. By this nmciKhncnt 
Goa W’as inchidod in Union 3>rnlorics 
and a reference to Coa was inserted in 
Article 210 of (lie Conslitntioii. Many 
Acts in force in India were then extended 
to Goa and many Begnlalioiis and Orders 
W’cre promulgated. Amongst the Acts so 
cxlenclcd w’cre the Cili'/enship Act of 
1935, the Foreigners Act 1916 and the 
Bcgislialion of Foreigneis Ael, 1939. Tlie 
Central Goveinmcnl also promulgated 
under S. 7 of the Cilizcnsliip Act, 1955. 
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the Goa, Daman and Diu (Citizenship) 
Order 1962 and as it directly concerns 
the present matter we may reproduce the 
second paragraph of the Order (in so far 
as it IS material to our purpose) here: 

"2. Every person who or either of whose 
parents or any of whose grand-parents 
was bom before twentieth day of Decem- 
ber, 1961, in the territories now compris- 
ed in the Union Territory of Goa, Daman 
and Diu shall be deemed to have become 
a citizen of India on that day. 

Provided that any such person shall not 
be deemed to have become a citizen of 
India as aforesaid if within one month 
from the date of publication of this Order 
in die Official Gazette that person makes 
a declaration in writmg to the Administra- 
tor of Goa, Daman and Diu or any other 
authority specified by him in tliis behalf 
that he chooses to retain the citizenship 
or nationality which he had immediately 
before the twentieth day of December 
1961. 

Provided further 

4. Pursuant to this Order, on April 
27, 1962 Rev. Father Monteiro made 
his declaration of Poituguese nationa- 
lity and on August 14, 1964 applied for 
a residential permit. On his failure to 
apply for a renewal of the permit the 
order of the Lt. Governor was passed on 
June 19, 1965. Prosecution followed the 
disobedience of the order. 

5. At the outset it may be stated that 
Mr. Gardner concedes that he does not 
question the legality of the military 
action or the annexation. In fact, he is 
qmte clear that we may consider the 
annexation to be legal. His contention, 
in brief, is that the order of the Lt Gov- 
ernor is tantamount to deportation of Rev. 
Father Monteiro and the Geneva Gonven- 
tions Act gives protection against such 
deportation during occupation which has 
not validly come to an end, and, there- 
fore, no offence was committed by him. 

6. The argument overlooks one cardi- 
nal principle of International Law and it 
is this Rev. Father Monteiro by his 
declaration retained his Por^guese 
nationahty. His sojourn in India was 
subject to such laws as existed in India in 
general and in Goa in particular It can- 
not be doubted that the reception and 
residence of an alien is a matter of dis- 
cretion and every State has, by reason of 
its own territorial supremac)', not only 
the legal right but also the competence 
to exclude aliens from the whole or any 

L of its territory. This proposition is so 


well-grounded in International Law that 
every country has adopted the passport 
system, which document certifies nation- 
ality and entry into any State is only pos- 
sible with the concurrence of that State. 
Again a State exercises territorial supre- 
macy over persons m its territory, whether 
its own subjects or aliens and can make 
laws for regulating the entry, residence 
and eviction of aliens. Therefore, the ap- 
plication of tlie Foreigners Act, the Re- 
gistration of Foreigners Act and the 
Orders passed under them, to Rev. Father 
Monteiro was legally competent. A con- 
siderable body of writers on Interna- 
tional Law support the proposition and it 
is sufficient to refer only to Oppenheim 
(Vol. I) pp. 675/676 and Brierly Law of 
Nations p. 217, If authority were need- 
ed the proposition would be found sup- 
ported in the decision of the Privy Coun- 
cil in Musgrove v. Chun Teeong Toy 1891 
AC 272. The Lord Chancellor in tliat 
case denied that an alien excluded from 
British Territory could maintain an action 
in a British Court to enforce such a right. 

7. This proposition being settled, Mr. 
Gardner sought support for his plea from 
the provisions of the Geneva Conventions 
Act of 1960. That Act was passed to en- 
able effect to be given to the International 
Conventions done at Geneva in 1949 Both 
India and Portugal have signed and rati- 
fied the Conventions. Mr. Gardner relies 
on the provisions of the Fourth Schedule 
relative to the protection of certain per- 
sons in time of war. He refers in parti- 
cular to Articles 1, 2, 4, 6, 8, 47 and 49. 
By Articles 1 and 2 tliere is an under- 
taking to respect and ensure respect for 
the Conventions in all circumstances of 
declared war or of any other armed con- 
flict even if the state of war is not re- 
cognised by one of the parties and to all 
cases of partial or total occupation of the 
territoty of a High Contracting Paity 
even if the occupation meets with no 
armed resistance. Article 4 defines a 
protected person and the expression in- 
cludes those who at a given moment and 
in any _ manner whatsoever, find them- 
selves, in case of conflict or occupation, 
in the hands of a Party to the conflict 
or Occupying Power of which they are 
xmt nationals. Article 6 then lays down 
the beginnmg and end of application of 
the Convention. The Convention applies 
from the outset of any conflict or oc- 
cupation. In the territory of Parties to 
the conflict, the application of the Con- 
vention ceases on the general close of 
Military operation. In the occupied terri- 
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tor>' it ceases one year after the general 
close of military operations but me oc- 
cupying Power is bound for the duration 
of occupation, to tlie extent that such 
Power exercises the functions of Govern- 
ment in such territory, by Articles 1-12 
27, 29-34, 47, 49, 51, 52, 53, 59, 61-73 
and 143. 

8. We next come to Articles 47 and 
49 which are Gie crux of the matter and 
are relied upon for the protection. Mr. 
Gardner points out that under Article 48 
even protected persons may in no cir- 
cumstance renounce in part or in entirety 
the rights secured to them by the Con- 
ventions. The case, therefore, depends 
on whether Articles 47 and 49 apply here. 
We may now read Articles 47 and 49: 

“47. Protected persons who are in oc- 
cupied territory shall not be deprived, in 
any case or in any manner whatsoever, 
of the benefits of the present Convention 
by any change introduced, as the result of 
tire occupation of a territory, into the in- 
stitutions or Government of the said ter- 
ritory, nor by any agreement concluded 
between the authorities of the occupied 
territories and the Occupying Power, nor 
by any annexation by the latter of the 
whole or part of the occupied territory.” 

“49. Individual or mass forcible trans- 
fers, as well as deportation of protected 
persons from occupied territory to the 
terrifor}' of the Occupying Power or to 
that of any odicr country, occupied or not 
are prohibited, regardless of their motive. 

Nevertheless, the Occupying Power may 
undertake total or partial evacuation of a 
given area if tlie security of the popula- 
tion or imperative military reasons so de- 
mand. Such evacuation may not involve 
the displacement of protected persons 
outside the bounds of the occupied ter- 
ritory except when for material reasons 
it is impossible to avoid such displace- 
ment. Persons thus evaeuated shall be 
transferred back to tlieir homes as soon 
as hostilities in the area in question have 
ceased. 

The Occupying Powers undertaking 
such transfers or evacuations shall ensure, 
to the greatest practicable extent, that 
proper accommodation is provided to re- 
ceive the piotected persons, that the re- 
movals are effected in satisfactory condi- 
tions of hygiene, health, safety and nutri- 
tion, and that members of the same family 
are not separated. 

The Protecting Power .shall be inform- 
ed of any transfers and evacuations as 
soon as they have taken place. 


The Occupying Power shall not detain 
protected persons in an area particularly 
exposed to the dangers of war unless the 
security of the population or imperative 
military reasons so demand. 

The Occupying Power shall not deport 
or transfer parts of its own civilian popu- 
lation into the tcrritoiy' it occupies.” 

9. The point of difference between 
the parlies before us in relation to Arti- 
cle 47 is whether the occupation conti- 
nues, the annexation of the territory' not- 
withstanding, and in relation to Ait. 49 
whether the order of the Lt. Governor 
amounts to deportation of a protected 
person. 

10. Mr. Gardners submissions are: the 
order that has been made is a deporta- 
tion order and it is therefore ultra vires 
the Geneva Conventions. These Conven- 
tions create individual rights which 
cannot even be wai\cd. So long as oc- 
cupation continues these rights are avail- 
able and the Geneva Conventions must 
not be looked at in isolation but read in 
conjunction with International Law as 

art of the positive law. They should not 

e abandoned lightly. According to him, 
conquest was a method of acquiring ter- 
ritory' in the past but after the Covenant 
of the League of Nations, the Charter of 
the United Nations and the General 
Treaty for the Renunciation of War, the 
acquisition of territory in International 
Law by the use of force does not confer 
any title. Occupation, therefore, can only 
be of terra millius, not now possible. lie 
invokes the rule in Heydon’s case, 1.584-3 
Co. Rep. 7-a case and say's that the history' 
of the making of the Geneva Conventions 
shows that this was precisely the mis- 
chief sought to be met and the Conven- 
tions now become a part of the laws of 
India througli Parliamentary Legislation. 
He concedes that the war of liberation 
of Goa and the annexation were lawful 
but he contends that annexation does not 
deprive protected persons of the protec- 
tion. According to him, once there is 
military action and occupation, occupation 
cannot cease by a unilateral act of annexa- 
tion by incorporating the territories of 
Goa with India. If India did not eare to be 
bound by the Conventions, there was a 
method of denunciation in Article 158 but 
since the Convention is registered under 
Article, 159 even denunciation at a late 
stage was not possible He relies upon 
Article 77 and says that ‘Liberated’ means 
when the occupation comes to an end. 
Tlie amendment of tlie Constitution only 
legalises annexation so far as India is con- 
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cemed but m International Law tlie terri- 
tory remains occupied. The occupation 
is not at an end and it cannot be brought 
about unilaterally. The words of Aii. 47 
themselves are clear enough to establish 
this. In short, die contention is diat occu- 
pation does not come to end by annexa- 
tion and, therefore, the protection conti- 
nues till diere is eitiier cession of terri- 
tory or withdrawal of the Occupying 
Power from the territory, bodi of which 
events have not taken place. In support 
of his propositions he relies upon Dho- 
lakia (International Law) Pp. 180, 181, 
293, Oppenheim International Law (Vol. 
I) 7th Edn. Pp. 574 et seq; R. Y. Jennings. 
The Acquisition of Territories in Interna- 
tional Law Pp. 53-56, 67. 

11. The contention on behalf of the 
State is that by occupation is meant occu- 
pation by armed forces or belligerent 
occupation and occupation comes to an 
end by conquest followed by subjugation. 
Reference is made to many works on In- 
ternational Law. We have to decide be- 
tween these two submissions. 

12. This is the first case of this kind 
and we took time to consider our decision. 
We are of opinion that the pleas of Mr. 
Gardner that the Geneva Conventions 
Act makes dispunishable die conduct of 
Rev. Fadier Monteiro, must fail. 

IS. To begin with, the Geneva Con- 
ventions Act gives no specific right to 
any one to approach die Court. The Act 
was passed under Article 253 of the In- 
dian Constitution read with entries 13 and 
14 of the Union List in the Seventh Sche- 
dule to implement the agreement signed 
and merely provides for certain matters 
based on Geneva Conventions. Wliat 
method an aggrieved party must adopt to 
move die Municipal Court is not very clear 
but we need not consider the pomt be- 
cause of our conclusions on the other 
parts of die case. We shall consider the 
Conventions themselves. Before we con- 
sider the Geneva Conventions, which form 
Schedules to die Act, it is necessary to 
look at the Act itself to see what rights 
it confers in relation to the Conventions, 
and whether it gives a right to Rev. 
Father Monterio in the present circum- 
stances to invite the Court’s opinion. Be- 
ing a court of law, this Court must be 
satisfied about its own jurisdiction, die 
foundation for whicli must be in some 
enforceable law. 

14. Prior to the Gcnei'a Conventions 
Act of 1960 there were the Geneva Con- 
vention Act of 1911 and die Geneva Con- 
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ventions Implementing Act of 1936. We 
need not consider them because by the 
twentiedi section of die present Act, the 
former ceases to have effect as part of 
the law of India and the latter is repeal- 
ed. The Act is divided into five Chap- 
ters, Chapter I deals with the tide and 
extent and commencement of the Act and 
gives certain definitions. Of these, the 
important definition is that of ‘protected 
internee’ as a person protected by die 
Fourth Convention and interned in India. 
Chapter II then deals widi punishment 
of offenders against the Conventions and 
the jurisdiction of courts to deal with 
breaches by punishing them. Chapter III 
lays down the procedure for the trial of 
protected persons, for offences enabling 
a sentence of death or imprisonment for 
a term of two years or more to be im- 
posed and for appeals etc. Chapter IV 
prohibits the use of Red Cross and other 
emblems witiiout the approval of Central 
Government and provides for a penalty. 
Chapter V gives power to the Central 
Government to make rules. The Act then 
sets out the Conventions in its schedules 
and the Conventions which are four in 
number are set out in as many Schedules 
to the Act. 

15. It will thus be seen that the Act 
by itself does not give any special remedy. 
It does give indirect protection by provid- 
ing for breaches of Convention. The 
Conventions are not made enforceable by 
Government agamst itself nor does the 
Act give a cause of action to any party 
for the enforcement of Conventions. Thus 
there is only an obligation undertaken by 
the Goverment of India to respect the 
Conventions regarding the treatment of 
civilian population but there is no right 
created in favour of protected persons 
which the Court has been asked to en- 
force. If tliere is no provision of law 
which tlie courts can enforce the court 
may be powerless and the court may have 
to leave tlie matter to what Westlake 
aptly described as indignation of man- 
kmd. 

16. The appellant has, however, sought 
the aid of the Geneva Conventions to 
establish that he could not be compelled 
to leave Goa and thus committed no of- 
fence. We may, therefore, say a few 
words about tlie Genev'a Conventions, 
particularly Schedule IV, which deals 
with the protection of civilian persons in 
tmis of war. In the past protection of 
civilian^ population was inadequately pro- 
vided in Conventions and treaties. The 
four conventions earns f>t different times, 
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the oldest in 1864 and Uic last in 1919. 
Tlic Fourth Hague Convention of 1907 
contained Ai tides 42-36, but this protec- 
tion was icstiiclcd to occupation by an 
enemy army. The Ilcgulalions merely 
stated the principles and enjoined niain- 
Icnance of law and order and regard for 
family rights, lives of persons and private 
properly, and prohibited collective punish- 
ments. In effect, these were confined to 
tlic ‘forward areas ol w.ar and did not 
apply when ‘total war took place and the 
civilian population was as much expos- 
ed to the dangers of war as the military'. 
The example of the First World War 
showed that civilian population w.as ex- 
posed to exactions. At tlic time when 
the Hague Regulations were done, it was 
thought that such matters as non-inlcrn- 
ment of the nationals of the adversary 
would be obseia'cd. But the First World 
War proved to the conlran’. It was in 
1921 that the International Committee of 
the Red Cross produced a draft Conven- 
tion which among other things enjoined 
tliat the inhabitants of tlie occupied terri- 
tory should not be deported and civilians 
in enemy territory must be allowed to re- 
turn to their homes unless there were 
reasons of State security and the internees 
must receive the same treatment as pri- 
soners of war. The Diplomatic Confer- 
ence of 1929 and the Red Cross Confer- 
ence of 1934 made useful studies but ac- 
tion scheduled to take place in 1940 could 
not be implemented as tlie Second World 
War broke out. Although the belligerent 
countries had accepted that the 1929 Con- 
venhon regarding irrisoners of war was 
applicable to civalians, the lessons of the 
Second World War were different. We 
know the treatment of civilians by Ger- 
many and the horrid deaths and priva- 
tions inflicted on them. War, though 
outlawed, continues still and as President 
Max Huber said: — 

‘War, as it becomes more and more 
total, annuls the differences which for- 
merly existed between armies and civilian 
populations in regard to exposure to in- 
jury and danger.” 

17. At the termination of the last war 
the International Red Cross Conference 
at Stockholm prepared a draft in 1948, 
which became the basis of the delibera- 
tions of the Diplomatic Conference winch 
met at Geneva from April 21 to August 
12, 1949 and the present Convention was 
framed. Tlie Regulations were not revis- 
ed or incorporated The 1949 Conven- 
tions are additional to the Regulations 
and it is exnressly so laid down in Arti- 


cle 134 of the Geneva Conventions. 

IS, The Hague Regulations, Arts. 42 
— 36, contained some limited and gener.d 
rules for the prolcelinn of inh.ibilanls of 
occupied territory. Tlie Regulations are 
.supplementary, llcgulations 43 and .33 
which have no connteipart in the Genev'a 
Conventions must he lead. They are not 
relevant here. Similarly, as there is no 
definition of ‘occupation’ in the Geneva 
Conventions, Article 42 of the Regulation 
must he read as it contains a definition: 

■‘42. A territory is considered as oc- 
cupied when it finds itself in fact placed 
under the authority of hostile army”. 

19. Tlie Regulations fiuUicr charge the 
authority having power over tlic territory' 
to take all measures to establish and as- 
sure law and order. TIic Regulations 
generally charged the ocenjiying power 
to respect the persons and property of 
the inhabitants of the occupied territory. 
Tlicrc was no provision siiowing when 
occupation commenced and when it came 
to an end. It is because of this omi.ssion 
that it is claimed in this case that occupa- 
tion continues so long as there is no 
cession of the territory by the conquered 
or withdrawal by the conqueror and lliat 
till then the protection of tlic Geneva 
Conventions obtains. However, Article 6 
whicb provides about the beginning and 
end of the application of the Conventions 
throws some light on tin's mailer. 

20. The question lluis remains what 
is meant by occupation? This is, of 
course, not occupation of terra nullius but 
something else. Since there is no defini- 
tion of occupation in the Geneva Conven- 
tions, we have to turn to the definition 
in the Hague Regulations. Article 154 
of the 4lh Schedule reads: 

‘‘154. Relation with the Hague Conven- 
tions. — In the relations between the 
Powers who are bound by the Hague 
Conventions respecting the Laws and Cus- 
toms of War on Land, whetlicr tliat of 
29th July, 1899, or that of 18th October, 
1907, and who are parties to llie present 
Convention, this last Convention shall be 
supplemcntaiy to Sections II and III of 
the Regulations annexed to the above- 
mentioned Conventions of the Hague.” 

21. The definitions of ‘occupation’ in 
the Regulations must be read since the Re- 
gulations arc the original rules and the Con- 
ventions only supplement the Regulations. 
We have already quoted the definition 
and it shows that a leriilory is consider- 
ed as occupied when it finds itself in fact 
placed under the authority of a hostile 
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lanny. Tliis means that occupation is by 
military authorities. In the Justice case, 
(United States v. Attstoctcer, et al. (1947) 
U. S. Military Tribunal, Nuremberg L.R. 

3 T.N.C. vi 34) it was stated that the laws 
of belligerent occupation apply only to 
an occupation during the course of actual 
warfare and that once the enemy has 
been totally defeated those laws do not 
apply to the ensuing occupation. 

22. The question thus resolves itself 
into this. Is occupation in Article 47 
belligerent occupation or occupation 
which continues after the total defeat 
of the enemy? In this connection courts 
must take the Facts of State from the de- 
claration of State authorities. Military 
occupation is temporary de facto situation 
which doeS' not deprive the Occupied 
Power of its sovereignty nor does it take 
away its Statehood. All that happens is 
that pro tempore the Occupied Power 
cannot exercise its rights. In other words 
beUigererjt occupation means that the 
Government cannot function and autho- 
rity is exercised by the occupying force. 

23. Annexation, on the other hand, oc- 
curs when the Occupying Power acquires 
and makes the occupied territory as its 
own. Annexation gives a de jure right to 
administer the territory. Annexation means 
that there is not only possession but un- 
contested sovereignty over the territory 
As Greenspan — ^The Modern Law of Land 
Warfare put it (p. 215) military occupa- 
tion must be distinguished from subjuga- 
tion, where a territory is not only con- 
quered, but annexed by the conqueror. 

24. There is, however, a difference 
between true annexation on the one hand 
and premature annexation, or as it is 
sometimes called ‘anticipated annexation’, 
on the other. Jurists regard annexation 
as premature so long as hostilities are 
continuing and there is an opposing army 
in the field even if the Occupied Power 
is wholly excluded from the territory. 
Anticipated annexation by unilateral ac- 
tion is not true annexation True annexa- 
tion is only so when the territory is con- 
quered and subjugated. (See Oppenheim 
International Law (7tli Edn ) pp. 846-84'^ 
(Vol. I) 566 (Vol. I), pp. 448/52 (Vol. II), 
430-439 (Vol. II) and 599 et, seq. (Vol. 
II), Greenspan (ibid) pp 215 et seq. 600- 
603, Could Introduction to International 
Law pp. 652-656, 662-663, Brierly: Law 
of Nations p 155. 

25. The Conventions rightly lay down 
that annexation has no effect on the pro- 
tection. But they speak of premature or 
anticipated annexation. Premature or 
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anticipated annexation has no effect. Such 
a plea was negatived for the same reason 
by the Nuremberg Tribunal. In fact, 
when the Convention itself was being 
drafted the experts were half-inclined to 
add the word ‘alleged’ before ‘annexation 
in Article 47 to distinguish between an- 
nexation following conquest and subjuga- 
tion and annexation made while hostili- 
ties are going on. Subjugation puts an 
end to the State of war and destroys the 
source of authority of the existing Gov- 
ernment. In subjugation, which is re- 
cognised as one of the modes of acquir- 
ing title, not only the de facto but also 
the de jure title passes to the conqueror. 
After subjugation the inhabitants must 
obey the laws such as are made and not 
resist them. 

26. Thus the principle which is ac- 
cepted is that the Occupying Power must 
apply the Convention even when it claims 
during conflict to have annexed the occu- 
pied territory. However, when the con- 
flict is over and there is no hostile army 
in the field, annexation has the effect of 
creating a title to the territory. It may 
be asked why does Article 6 then mention 
a period of one year? The reason given 
is that if the Occupied Power turns vic- 
torious the land would be freed in one 
year and if the Occupying Power remains 
victorious, as hostilities cease, strong 
measures against the civilian population 
are no longer necessary. In this, as in 
other laws, a line is drawn arbitrarily and 
It is at the end of one year. Otherwise 
also, occupation, which means belligerent 
occupation, comes to an end when hosti- 
lities cease and the territory becomes a 
part of the Occupying Power. Annexation 
may sometimes be peaceful, as for exam- 
ple, Texas and Hawaiian Islands were 
peacefully annexed by the United States 
or after war, as the annexation of South 
Africa and Orange Free State by Britain. 

27. The question, when does title to 
the new teiritory begin, is not easy to 
answer. Some would make title depend 
upon recognition. Mr. Stimson’s doctrine 
of non-recognition in cases where a Stale 
of things has been brought about con- 
trary to the Pact of Pans was intended to 
deny root of title to conquest but when 
Italy conquered Abyssinia, the conquest 
Was recognised because it was thought 
that the state of affairs had come to stay. 
Thus, although the United Nations 
Charter includes the obligation tliat force 
would not be used against the teriitorial 
integrity of other States (Art 2 para 4), 
events after tlie Second World War have 
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shown lliat transfer of title to territory 
by conquest is still recognised. Prof. R. 
Y. Jennings poses the question: “What is 
the legal position where a conqueror 
having no title by conquest is never- 
theless in full possession of the territorial 
power, and not apparently to be ousted?” 
lie recommends Uie recognition of this 
fact between the two States. If cession 
after defeat can create title, occupation 
combined with absence of opposition 
must lead to the same kind of title. 

28. In the present case the facts are 
tliat the military engagement was only a 
few hours’ duration and then tlicre was 
no resistance at all. It is hardly necessary 
to try to establish title by history traced to 
the early days as was done in the Min- 
quiers and Encrenos case, 1933 SC] 47. 
Nor is there any room for the thesis of 
Dr. Schwarzenberger (A Manual of Inter- 
national Law, 5th Edn. p. 12) that title is 
relative and grows with recognition. 
True annexation followed here so close 
upon military occupation as to leave 
no real hiatus. We can only take the 
critical date of tnie and final annexation 
as December 20, 1961 when the entire gov- 
ernment and administration were taken 
over and there was no army in occupa- 
tion and no army in opposition. The oc- 
cupation on December 20, 1961 was 
neitlier belligerent occupation nor anti- 
cipated occupation, but true annexation 
by conquest and subjugation. It must be 
remembered that Mr. Gardiner concedes 
that the annexation was lawful. There- 
fore since occupation in the sense used 
in Article 47 had ceased, the protection 
must cease also. We arc, therefore, of 
opinion that in the present case there was 
no breach of the Geneva Conventions. 

29, We were invited to look at the 
matter from anoUier point of view, 
namely, even if the protection against de- 
portation envisaged by Arts, 47 and 49 
were taken to be continued, what is the 
remedy which the Municipal Courts can 
give? It was said, the act was an act of 
State. In view of what we have already 
held it is not necessary to pronounce our 
opinion on this argument. 

30. The national status of subjects of 
the subjugated State is a matter for the 
State, and courts of law can have no say 
in the matter. As Oppenheim (Vol. 1 p, 
573) puts it: 

“The subjugating State can, if it likes, 
allow them to emigrate, and to renounce 
their newly acquired citizenship, and its 
Municipal law can put them in any posi- 
tion it hkes, and can in particular grant 


Maharashtra (Bhargava J.) C07 

or refuse them the same rights as those 
which its citizens by birth enjoy.” 

Tlie Geneva Convention ceased to apply 
after, December 20, 1961. The Indian 
Government offered Rev. Father Monteiro 
Indian nationality and citizenship which 
he refused and retained his Portuguese 
nationality. As a Portuguese national he 
could only stay in India on taking out a 
permit. lie was, therefore, rightly pro- 
secuted under the law applicable to him. 
Since no complaint is made about tlie 
ti ial as such, the appeal must fail. It will 
be dismissed. 

Appeal dismissed. 
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AIR 1970 SUPREME COURT 83G 
(V .57 C 7G) 

(From: Boinbav) 

V. BHARGAVA AND K. S. IIEGDE, JJ. 

Jotiram La\man Suiangc. Appelkant v. 
State of Maharaslitra, Respondent, 

Criminal Appc.-il No, 181 of 1968, D/- 
8-I0-I9G9. 

Prevention of Comiplion Act (1947), 
Section 5 (1) (d) — Penal Code (I860), 
S. ICl — Secretary of Gram Panchnyat 
who was also T.nlati charged for offence 
of t.aking bribe — Pica of accused that 
he took money for purchasing small 
saving certificates for complainant and 
not for substituting his name in revenue 
records — Conviction under Section 5 (1) 
(d) and Section IGl held proper in view 
of circumstances found against him. 

Tlie accused, a secretary of a Gram Pan- 
chayat and also Talali was alleged to have 
taken a certain sum as bribe from the 
complainant for substituting the name of 
the complainant as the owner of certain 
plot of hand, in the revenue records. The 
accused raised the plea that the money, 
he took from the complainant was not by 
way of bribery but for purchasing the 
small savings certificates for the comi^lai- 
nant and that he was authorised to col- 
lect the money for llie purpose. 

Held, that the accused could be rightly 
convicted under Section 5 (1) (d) and 
Section 161 Penal Gode as the circum- 
stances found against the accused were 
(i) that he informed complainant that his 
name was entered in the records although 
be kept the entries open and his plea 
that he did so for demanding money for 
Small Savings Certificates was wrong, (ii) 
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No receipt was given by the accused to 
the complainant for the amount received 
(ill) along with tlie amount he did not 
ask for an application signed by the com- 
plainant for purchase of certificates which 
was an essential thing (iv) On the very 
first occasion when the accused was ask- 
ed by his superior authorities he did not 
put forward the explanation that the al- 
leged sum was received by him for pur- 
chase of certificates (v) the sum was ac- 
cepted not in the office or in the house 
of accused but at the house of a third 
person (vi) there was nothing on the 
record to show that there was any enmity 
between the accused and the complai- 
nant. (Para 6) 

The following Judgment of the Court 
was delivered by 

BHARGAVA, J.: — This appeal by spe- 
cial leave has been filed by Jotiram Lax- 
man Surange who was convicted by the 
High Court of Bombay for offences 
punishable under Section 5 (1) (d) of the 
Prevention of Corruption Act and Sec- 
tion 161 of the Indian Penal Code read 
with Section 5 (2) of the said Act in an 
appeal filled by the State Government 
against his acquittal by the trial Court. 

2. The prosecution case was that one 
Thakur was the Mukhtiar of a money- 
lender"' and landlord Shendure and used 
to look after his Court work also. In 
1946, Shendure had advanced money to 
one Shindgonda Desai and had obtained 
a mortgage of Survey Plot No. 78 in vil- 
lage Idarguchi with possession. On 25th 
June, 1960, Shendure purchased this plot 
in Court sale after obtammg decree on 
the basis of his mortgage. In August, 

1963, the appellant took charge of the post 
of Secretary of Gram Panchayat and of 
Talati of this village. On 9th January, 

1964, the appellant sent a letter to Thakur 
informing him tliat the entry against this 
land had been made in die name of his 
master Shendure. On tlie same day, one 
Dundappa presented an application to 
the appellant objecting to the entry of 
Shendure’s name in the record showing 
him in possession of this plot. Dundappa 
was claiming to be cultivating this plot 
on the basis of sharing of crop with 
Shendure. On 12th June, 1964, an appli- 
cation was made by Thakur on behalf of 
his master Shendure for investment of a 
sum of Rs. 50/- in small savings certifi- 
cates. because that amount had been paid 
by Thakur to the appellant for this pur- 
pose. There is some dispute as to the 
date when tliis sum of Rs. 50/- was paid. 
According to the prosecution the payment 
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was made in December, 1963, while, ac- 
cording to the appellant, it was made in 
June, 1964, shortly before tins applica- 
tion. In August, 1964, tlie application 
was returned by the Post Office refusing 
to issue small savings certificates on the 
ground that the application was signed by 
Thakur and not by Shendure in whose 
favour these certificates were to be issu- 
ed. These proceedmgs took place be- 
cause the appellant was also making col- 
lections for small savings certificates. 
About the same time, Shendure wanted 
that there should be a measurement and 
demarcation of his plot No. 78 and, for 
this purpose, he needed an extract of 
record of rights from the appellant. He 
directed Thakur to obtain die extract in 
view of the notice already received by 
Thakur from the appellant that Shen- 
dure’s name had been entered against 
this plot. On 3rd December, 1964, 
Thakur met the appellant in a witness 
shed in the Court compound and asked 
the appellant to issue the extract. The 
appellant demanded a bribe of Rs. 500/- 
by informing Thakur that Shendure’s 
name was not yet entered in the papers 
and tliat an objection had been filed by 
Dundappa on 9th January, 1964. The 
appellant promised to tear off the appli- 
cation of Dundappa if the bribe was paid 
to him. Ultimately, after negotiations, 
the amount of bribe was settled at 
Rs. 200/-. On 7th December, 1964, 
Thakur informed Shendure about this 
settlement with tlie appellant, whereupon 
Shendure asked Thakur to give informa- 
tion to the police. On 8di December, 
1964, Thakur lodged a complaint with 
the police, as a result of which a trap was 
laid on 10th December, 1964. A sum of 
Rs. 150/- in currency notes was marked 
by putting anthracene powder on them 
and Thakur was given tliese notes in 
order to hand them over to the appellant. 
The Inamdar was asked to send for the 
appellant who happened to be busy in 
some meeting. He met the appellant at 
about 10 45 a. m. Wlien the appellant 
came Thakur asked him whether he had 
brought the requisite register for issuing 
the extract of the record of rights. The 
appellant told Thakur that he had 
brought the extracts, though not the regis- 
ter. The extracts shown to Thakur were, 
however, undated. The appellant put 
the date in the presence of Thakmr on 
the extracts and gave the extracts to 
Thakur after acceptmg the payment of 
Rs. 150/-. The arrangement was that 
this sum of Rs. 150/- toeethei: with fhe 
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sum of Rs. 50/-, which was already with 
the appellant and which could not he 
spent tor purchase of small sSavings cciti- 
licalcs, would make up the full amount 
of bribe money of Rs. 200/- settled be- 
tween them. After the appellant had re- 
ceived the money, Thakur wont <lown 
from Inamdar’s house and informed the 
police and other s\ itncsscs who were wait- 
ing outside. As the appellant attempted 
to go out, he was stopped and the money 
was demanded from him. The ajipellanl 
produced the sum of Rs. 150/- in cur- 
rency notes which were attached under a 
Panchanama and, ultimately, a charge- 
sheet was filed against the appellant for 
acceptance of this bribe. 

3. The appellant admitted tlie receipt 
of both the sums of Rs. 50/- and Rs. 150/-, 
but his case was that both the amounts 
were given to him for purchase of small 
savings certificates and there was no 
question of payment of any bribe. He 
also admitted that the notes for Rs. 150/- 
were recovered from him after they had 
been handed over to him by Tiiakur, but 
his case was that he did not know that 
any trap was being laid in order to 
charge him with the offence of accepting 
a bribe. According to him, he liad liecn 
asked by his superior authorities to collect 
money for small savings certificates with 
a cautioning note that the efficiency of his 
work would be judged on the basis of 
success m making collections for the 
small savings. He accepted the ease of 
me prosecution that he iiad kept the en- 
tries against Siiivcy Plot No. 78 blank 
and had not entered the name of Shen- 
durc, but, according to him, the object 
Was not to accept the bribe but to bring 
pressure on Shendure to contribute to- 
wards the small savings drive. 

4. Tlie trial Court accepted the plea 
of the appellant and held that it was 
more likely that he accepted the money 
tor purchase of small savings certificates 
for Shendure and, though a trap was laid 
at the instance of Thakur, the appellant 
was innocent because he at least did not 
accept the money as a bribe. It was 
Thakur who had this trap laid in order 
to get the appellant involved in this cri- 
minal ease. The Pligh Court, on appeal 
by the Slate, differed from the trial Court 
and held that, on the facts and circum- 
stances of Ibis case, the finding given by 
the liial Court was entirely wrong and the 
acquittal of the appellant was totally un- 
justified. Consequently, the High Court 
allowed the appeal of the State and con- 


victed and sentenced the appellant as 
above. 

.5. In view of the ease pul fonvard by 
the piosceiilion and the appellant, men- 
tioned above, the only question that real- 
ly K'quites e.xaminulion is whether Tha- 
km’s ease that he paid this amount as a 
bribe to the appellant in order to obtain 
a copy of the extract and to ensure entry 
of Sheiuhiie's name against Plot No. 78 is 
collect, or whether he made out all this 
sloiy and, m fact, paid the sum of 
Rs. L50/- to the appellant in addition to 
the previous sum of Rs. 50/- for the pur- 
oliasc of small savings certificates for 
Shendure. Tlie evidence of Thakur has 
been given on oath in supfiort of the 
proseintion veision, while, on the other 
side, there is no evidence except that the 
appellant made his statement, under Sec- 
tion 312 of the Code of Criminal Proce- 
dinc, giving his version. The High Court 
believed the evidence of Thakur and, in 
our opinion, very rightly, because there 
were a number of circumstances which 
showed that his version must be correct, 
while the plea put forward by llie ap- 
pellant cannot bo true. 

C. The circumstances which corrobo- 
rate Thakur and show that his version 
must he correct arc: — 

(1) TIu: appellant, in January, 1964, in- 
formed Thakur that Shendure’s name had 
already been entered, but gave wrong in- 
formation to Tiiakur that the name had 
already been entered, while ho kept the 
anliios open by not entering Shenduure' 
name against Plot No. 78. Jlis plea that 
be kept the entries open for the purpose 
of demanding money for small savings 
.scheme from January, 1964, till Decem- 
ber, 1961, under the instructions from 
supciior authorities has been found to be 
entirely wrong. 

(2) No receipt was given by the appel- 
lant to Thakur wlien lie received the sum 
of Rs. 150/- from him. If llie monej 
was really received for purchase of small 
savings certificates, the appellant would 
surely have given a receipt to Tiiakur 
when he accepted this money for that pur- 
pose. The absence of the receipt is only 
consistent with the acceptance of this 
noney as a bribe. 

(3) When llie appellant obtained this 
sum of Rs. 150/- from Thakur, he did not 
ask Tlialcur to give an application signed 
by Shendure for purchase of small savings 
certificates. Earlier, the application for pur- 
chase of small savings certificates of the 
value of Rs. 50/- had already been return- 
ed by tlie Post Office on the ground that 
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it required the signature of Shendure. In 
case, the appellant was really talcing this 
sum of Rs. 150/- for purchase of small 
savings certificates, he, in the light of that 
earlier experience, would have certainly 
insisted on talcing a written application 
from Shendure for purchase of the certi- 
ficates, because, if no such application 
was given subsequently by Shendure, the 
appeUant would have been forced to 
return this money and would have failed 
to utilise it for the purpose of purchasing 
the certificates. If such application had 
been obtained, the appellant could have 
produced it as proof that the money was 
received not as a bnbe, but for the pur- 
pose mentioned by him. The absence of 
such an application is a very strong cir- 
cumstance showing that the sum was 
not received for purchase of certificates, 
but as a bribe as stated by Thakur. 

(4) On the very first occasion when the 
appellant was questioned by his superior 
authorities, he did not come forward with 
the explanation that the sum of Rs. 150/- 
was received by him for purchase of sm^ 
savings certificates; and this plea was 
taken only as an after-thought. 

(5) This sum of Rs. 150/- was accepted 
by the appellant not at his own house or 
office, but at the house of a third person, 
viz., the Inamdar. If the money was 
being received for small savings certifica- 
tes, he would have obviously accepted the 
money at his own place of work; and 

(6) Nothing has been established on the 
record to show that Shendure had any 
enmity with the appellant, so that he 
could have no motive to make out a false 
case of bribery against the appellant. 
Shendure, even according to the appel- 
lant, is a rich man and it cannot be ex- 
pected that he would try to make out a 
false case simply because a small sum of 
Rs. 200/- was demanded from him by the 
appellant for purchase of small savings 
certificates 

7. On the other hand, there are no 
circumstances established from the evi- 
dence on the record which are inconsis- 
tent with the prosecution case and which 
would show that this sum of Rs. 150/- 
could not have been paid as a part of the 
bribe of Rs. 200/- demanded by the ap- 
pellant. The appellant’s case that on the 
3rd December, 1964, when there were 
negotiations behveen him and Thakur, 
the meeting took place not in the witness 
shed of the Court but in the room of 
the Sheristedar has been rightly rejected 
by the High Court. The trial Court 
wrongly accepted this plea, purporting to 


rely on some admission made by Thakur 
-which was only to the effect that defence 
witness Kulkami used to sit in tire Shens- 
tedar’s room. There was no admission by 
Thakur indicating tliat the meeting be- 
Uveen him and the appellant took place 
in that room. There is the further cir- 
cumstance that the version of the talk 
put forward by the appellant in his state- 
ment under Section 342, Criminal Proce- 
dure Code, is different from the version 
given by the defence witness Kulkami in 
his evidence. Kulkami says that, in the 
talk in his presence the only question that 
arose was of the appellant giving an extract 
from the records to Thakur if Thakur 
paid the money for purchase of small 
savings certificates, while, according to 
the appellant, he had told Thakur on that 
very occasion that the entry had been 
kept blank and that Dundappa’s applica- 
tion had been received by him claiming 
that his name should be entered and not 
Shendure’s. 

8. In these circumstances, the High 
Court was quite right in holding that the 
trial Court went wrong in aecepting the 
plea of the defence and in rejecting the 
prosecution case. There is no reason for 
our mterference witli the judgment of the 
High Court. The appeal is dismissed. 

Appeal dismissed. 
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AIR 1970 SUPREME COURT 359 
(V 57 C 77) 

S. M. SIKRI AND P. JAGANMOHAN 
REDDY, JJ. 

Kantilal Chandulal Mehta, Appellant 
V. State of Maharashtra and another, Res- 
pondents. 

Criminal Appeal No. 260 of 1968, D/- 
10-10-1969. 

(A) Criminal P. C. (1898), Secs. 423 (1) 
(d), 535, 231 — Charge can be altered at 
appellate stage — Charge altered and 
case rernanded for fresh argument — Ac- 
cused given opportunity to adduce evi- 
dence — No new trial — No prejudice — 
Constitution of India, Article 136 — 
Supreme Court will not interfere with 
judicial exercise of discretion. 

The Criminal Procedure Code gives 
ample power to the Courts to alter or 
amend a charge whether by the Trial 
Court or by the appellate Court provided 
that the accused has not t o face a charge 
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for a new offence or is not prejudiced 
oillicr by keeping him in the dark about 
that chaigc or in not gi\ing a full oppor- 
tunity of meeting it and putting forward 
any defence open to him, on the charge 
finally preferred against him. 'I'he power 
of the appellate Court is set out in Sec- 
tion Criminal ProcTciure Code and 
invests it with very wide powers. A par- 
ticular reference may he made to Cl. (d) 
of sub-section (1) as empowering it even 
to make anv amendment or any conse- 
quential or incidental order that may he 
just or pioper. Apart from this power 
of the appellate Court to alter or amend 
a charge. Section Criminal Proce- 
duie Code furliier provides that no find- 
ing or sentence ptonoimced or passed 
sliall be deemed to be invalid merely on 
the ground that no charge has ficen 
framed nnless the Court of appeal or 
revision thinks that the omission to do so 
has occasioned failure of justice and if in 
the opinion of any of these Courts .a 
failure of justice has been occasioned by 
an omission to frame a charge, it shall 
order a charge to be framed and direct 
tluat the trial he recommenced from the 
point immediately after the fr.aming of 
the charge. AIR J9J3 PC 192, Rel. on. 

(Para 3) 

Held that what the appellate Court did 
"as (o amend llic charge and remand the 
oaso, but did not intend nor did it direct 
a new lii.d, hut only an opportunity 
Was given to the accused to .safeguard 
himself against any firejudice by giving 
him an opportunity to rcc.all any wit- 
nesses and adduce any evidence on his 
hehalf. The ofTcncc w’ilh which the ac- 
eused was charged nltcnialivcly was the 
same namely under Section ^06, Indian 
Penal Code. Tlie entire transaction wms 
one and indivisible inasmuch ns he urns 
not only required to answ'cr the charge 
of misappro 2 )rialion of money but in the 
alternative misajiprotirialion of goods 
'yhich the complainant contended became 
tneirs as soon as tlie accused purchased 
thein with tlie moneys it ndv.anced 
which w'crc alleged to have been misap- 
Pioiiriated. No prejudice could be said 
to liave been causcci or was likely to be 
caused to the accused by the amendment 
Or the charge, so as to include misappro- 
priation of goods, (Para 4) 

The Supreme Court would not inlcr- 
rpre with the jvidicial exercise of discre- 
tion of the Judge in framing the charge 
nnd in giving the accused an opportunity 
to recall any witnesses or adduce fresh 
evidence on his behalf. If no objection 


could be taken to the fri.al Court in fram- 
ing the original cliaigo it is difficult to 
see how an objecUon can be taken before 
(lie Suincmc Court to the fr.aming of an 
.allenialc chaige on the same alleg.alion 
in the complaint. (Para 5) 

(U) Conslilntion of India, Article 13G — 
No ground taken in .special leave petition 
■ — Cannot he .allowed to be raised in 
argument. (Para 5) 

Cases Refertvd: Clironologic.al Paras 
(1913) AIR 1913 PC 192 (V 30) = 

70 Ind App 193, Tlmkiir Shall v. 

Emperor 4 

The following Judgment of the Court 
was dcliveicd by 

r. JAGANMOIIAN REDDY, J.:— This 
appeal is by .special leave against llio 
order of the High Court of Roinbay dated 
(he ISlh October, 19GS, .allowing the oral 
application of the learned advocate for 
the respondent for the amendment of the 
charge in terms of the draft submitted 
by him and diicctmg the Chief Presidency 
Magistrate to assign the ease to some 
Court for holding a new' trial in respect 
of the amended charge. Tins order waas 
made in the following circumstances: 

The ni)pellant was one of the partners 
of a firm Chandiilal Eanji & Co. along 
willi his brother Chandulal K. Mehta. By 
and under an agreement called the Pack- 
ing Cicdil Agreement entered into be- 
tween the film and the second respon- 
dent, tlie Union Rank of India, the np- 
liellant obtained 75 per cent of the value 
of groundnut extraction to be purchased 
by (he firm and exported to the United 
Kingdom and other Emopc.an countries 
frorn the Bank on the condition that im- 
mediately after llic purchase of the goods 
and its cxpoit the shipping documents 
would be sent to it. This arrangement 
required the finn while sending a letter 
requesting the credit to be given to it, to 
enclose the conhact of sale of groundnut 
extraction entered into bctxvccn it and 
the foreign finn. On receipt of this let- 
ter and the agreement the bank W'ould 
advance 75 iicr cent of the money re- 
quired to 20 U 1 chase the gionndnut extrac- 
tion. After the amount w'as received, 
goods bad to be imrchascd from the mills 
and shipped for export and the shipping 
documents sent to the Bank within a 
month fiom the date of such advance. It 
appears that under this arrangement the 
second respondent Bank had advanced 
under the Cash Credit Agreement and the 
Pacldng Credit Agreement nearly rupees 
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4 lacs on several dates the first of which 
was March 27, 1965, which was for the 
pm chase of 200 tons of groundnut ex- 
traction and witli which we are now con- 
cerned, The Cash Credit Agreement, tlie 
Packing Credit Agreement and tlie letter 
requesting the advance of Rs. 60,000/- 
were all signed on the same date. The 
advance, as leqiiested, was also made on 
tlie 27th March, 1965. Goods were pur- 
chased but could not be sliipped witliin 
a month from tlie date of the advance 
because, as stated in tlie letter of the 
appellant dated the 27tli April, due to 
change in die schedule of departure of 
die ships it was not possible to export tiie 
goods on the 24th or 25th March as origi- 
nally planned as such he undertook to ship 
the goods within a week tliereafter. 
On the same day, die appellant further 
sent a declaration that the firm had 
purchased 300 tons from the advance 
made to it and is holding die stock. On 
the 6th May the Bank requested tiie 
firm to forward the shipping documents in 
respect of die seven agreements of whicn 
one related to the agreement of 27th 
March. Wlien die shipping documents 
were not sent to it in conformity with die 
seveial documents the bank made cer- 
tain enquiries from its branch in Vera- 
val, a port in Kathiawar and received 
certain infoimation as to die dates on 
which the various quantities were export- 
ed and die ships in which diey were sent. 
As the shipping documents were not sent 
to die second respondent as required 
under the agreements entered into widi 
it, it again cSled on die firm on die 24th 
May to hand over die documents to it in 
respect of die groundnut exported. When 
tiiis request was not complied with, it 
filed a complaint against die appellant 
who alone was the active partner of die 
firm, in die Court of the Presidency 
Magistrate on die 26th May, aUeging 
against him misappropriation of moneys 
and goods contrary to the agreement. In 
support of this complaint die manager of 
the Bank gave evidence and at die stage 
of framing die charge tiie Magistrate 
heard die lawy^ers for both sides. He 
framed only one charge against die ac- 
cused for misappropriation of the moneys 
under Section 406, Indian Penal Code 
advanced by the Bank in respect of which 
the Magistrate ultimately convicted him 
on 31st August, 1966 and sentenced him 
to IS months’ rigorous imprisonment. 
Against this conviction the appellant ap* 
pealed to the High Court and when the 
case came up for hearing and had been 


argued for a considerable length, the 
advocate for the complainant, die second 
respondent, ajipears to have made an oral 
application for amendmg tiie charge fram- 
ed by die Magistrate as per die draft 
handed over to the learned Judge wliidi 
was to be added as an alternative diarge 
to the chaige already framed. It was 
contended that the Magistrate had framed 
a charge merely in respect of die entrust- 
ment of die moneys that were advanced 
by die Bank to die appellant but even so 
the evidence had been led on behalf of 
die complainant at die trial to show that 
apart fiom die money witii whidi die ap- 
pellant was said to have been entrusted 
widi, even die goods tiiat were purchased 
by die appellant widi die moneys so ad- 
vanced had also been entrusted to him 
and which he had agreed to hold on ac- 
count of the Bank. This prayer was op- 
posed by the learned Advocate for the 
appellant who contended diat it was open 
to the complainant to have urged the 
Magistrate at the time when the charge 
was being framed to have an alternate 
charge similar to the one now required 
to be added. In fact it was stated by the 
learned advocate diat the charge was ac- 
tually framed by the Magistrate after 
substantial ewdence of tiie complainant 
had been recorded by him and after die 
complainant’s advocate in die lower Court 
had discussions on die question of the 
flaming of charge, but in spite of it only 
one charge was framed against die ap- 
pellant for breach of trust in respect of 
moneys said to have been entrusted to 
die appellant by the Bank. The charge 
relating to goods was omitted and not 
framed. It was also pointed out diat die 
altering or amending of charge at this 
stage would really amount to die framing 
of a totally new charge in regard to al- 
togedier a new subject-matter, namely, 
alleged entrustment of goods, which if 
peiTnitted u'ould prejudice the accused 
in his defence. The learned Judge, however, 
after hearing these arguments thought 
that a charge which vfould include entrust- 
ment of moneys as weU as entrustment of 
goods ought to 'have been framed by the 
Magistrate but liawng regard to die 
materials which have already been 
brought on record by the complainant at 
die trial he diought diat it was desirable 
in the interest of justice to allou' die 
amendment. The following directions 
given by the learned Judge are relevant 
for the determination of the contention 
urged before us: 
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'1 (Hrrtt that lilt’ clian;i’ ns‘ ft.utU'd t>y 
lie It’.uii' d Ma' 4 istr.\tf hr altfo il and 
.'liii'Jidt'd ill IriiiiN td tiif diafi amend- 
ment snlniiilti’fl and 'Mini tiir < a'-e h.i(K 
for a luw Iri.d mi lliis ainrndrd chait'e 
io as to niahlt* thr appi 11 mt to iiavo hill 
optYirtiiiiily to mrrt this (ase, till wliich 
lime tins appeal is kt pt peiidimt. 

1 (Iitcct that the papi rs ho •sr-nt to the 
loanied Cliief Presidem-y Mae.isirate 
fortlmitli and the h-ained (Ihief Prosi- 
tlcnty Magistrate is further rliri'ttil to 
.'■ssicn the ease to some famrt ftir hold- 
ing the new trial. I fmiher duett that 
the new tri.il should in- enp' .liliousiy etmi- 
phled and pieferahly within two months 
ho:n the receipt of the pipers hy the 
Court to which tlie t,is-r v. .mid h-- assutn- 
cd by tlie Ic’armd Chief Pr* sidenev 
Macislrnte. 


to this as'pecl of the oasc> before lie pci- 
mittid the lianiing ol additional charge 
.Hid diiec l(’d tile Magistrate to hold a new 
IjmI. In lact tli(' leaiiied advocate mged 
that htfoic’ the Mamslrale the ‘.econd rcs- 
p.nidenl’s acKoc.ile had .specifically .staled 
ih.it the tii.il .should jitocced only on one 
ch.uge rel.itiiig to cntinslmoiil ol moneys 
.IS a tt st ease ,iiul having takc'ii up this 
liositiun no pj.iyer for the addition of an- 
olla r charge e.in he made or oiiglil to 
have heeii gi.inlecl. Jhil Shri Taikundc 
app'-.inng on heluilf of llic second res- 
pondent denies tliat llierc was any such 
Mihmission and (onleiuls that m fact 
■rulAipnrk.ir, J., did not dnccl a new trial 
.IS suggested hv the acKocate on helialf 
of the apjirliaiil iiiongh llic use of the 
words "new trial" li.is’ unhappily^ given 
rise to such a contention. What in fact 


1110 Ollier two .appeals heing Crimiti.d 
AppMls- Nos. IK, 2 ,uu\ IU»5 of P]f/i 
Mioiild also he adjourned as jiart-he.ird 
iinllcrs and to he jmt up along with Cri- 
"■.iml Appe.d No. IIGI of PlGl aft. r the 
rwircl and the proceedings of the ru’W 
kiw is received hy this Court." 

Mr. Chart on In half of the apjiel- 
'‘‘il wiijlniing the' above order as a cince- 
jon for a new tri.il without dis'jmsing of 
>2 appo.il contends lint it is rmwarr.mt- 
i'’ 'ttifnir, inecpiil.ihle and tmsupjroili’d 
> •''iiy of {Ii(j provisions of ih'’ (.'ode of 
nmni.if Procedure. The leanifd advo- 
^ 0 further submits that it is grossly pre- 
, P’ die accused, for the prosC’eii- 
to w.rii jiH j],(, {},f. .,j,d 

sm" die (barge should he 

h It could h.uc e.isilv insisted 

tli'.i framing the cli.irge itself 

cd eh.uge sliouUI he fi. un- 
it f^''ii'^ pr.iyer was not aeeepled 

iirn-^*' .. eoim* in revision. The 

to n having let the trial proceed 

liomT "‘idioiil insisting on any addi- 

nelht fstunol now before an np- 

shonlr^* ,, ’’d •'•s'k for its amendment imr 
Sec 11 ^ said arnendinrml he pcrmillcd. 
Judge v’l •‘’"hmils that the learned 

Hier^il consider the question whe- 

case rif’l •'* IJiim.'* 

is ii,„ ^''Inislmcnl of goocls. In fact it 
effecl p'^'^lcntion that ihc’ cumulative 
lion bn, •ugreement and the tmnsac- 
appellant and the second 
docs not disclose cn- 
1 '^^'icys to sustain iho charge 
if there ' die appellant was conviclccl and 
'^istreenr^'^'c question of any cn- 

dierc can bn no cn- 
itisstar„, , goods. The learned Judge, 
15 , .d should Iiave adverted his mind 


the leariud Judge did was to .send the 
c.ise hack to thC iMagistrale to enable the 
.ijipf li.uit to have full opportunity to meet 
the c.ise and return the record to the 
Court to enable it to dispose of the ap- 
pc.d on both the cliargc.s. The learned 
adsoc.ite .submits that there is no illega- 
htv m the order of the learned Judge 
h(*i.ii!>e wh.il the appellate Court could 
h.’ve doin’ itself it is directing the Magis- 
It.ile to do, nainch. to give an opportu- 
tiilv to the accused to tall the prosecu- 
tion w itiicsscs if he .so desires, obtain Ins 
.sl.iteiuenl under Section >312 in respect of 
tlie addilioii.il thai.gc and to .allow lum to 
utord anv evidenec on his behalf d lo 
,v so (lesiioiis. It ajipcais to us Ih.at the 
(Oiiteiilioii of Sliri '1 arkiindc is amply 
lusiifii’d hy file following observations of 
the learned Judge allowing the - 

tioii for anieridiiH'iil made by Mr Patel 
on behalf of the second rcsponclcnt: 

•‘1 fiave therefore asked Mr. khambata 
as lo whcllier the appellant w'oiilcl like 
to have an opjiorlunily of a new’ iTial 
where he could meet this case and Mr. 
Kli.imbala lias slated that flic piopcr 
course foi the Court, after allowing 
amendmenl of the charge in the manner 
sought by llic complainant, would be to 
ordei .a new Inal. Mr. Patel for the com- 
phimant. liow’ovcr, has slated before me 
(bat even dm mg such imw' trial that 
would be ordered by the Com I, no fresh 
evidence w'oiild be led on behalf of the 
complainant and the complainant W'ould 
be I dying upon the .self-same mateiial 
that has already been brought on record 
by the complainant at the trial, which 

nhcadv concluded. 

Mr. Khambata also urged before me 
that if I inclined to allow the 
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application of Mr. Patel, I should dispose 
of the appeal which deals with the alleg- 
ed entrustment of the monies and either 
accept the findings or set aside the fmd- 
ings and thereafter order a new trial in 
regard to the alleged entrustment of the 
goods. I feel that it would be desirable 
and proper to keep this pending till the 
opportunity that is being given to the 
appellant-accused No. 2 to meet this new 
case is fully availed of by him and the 
record of such new trial is received by 
this Court. 

I accordingly allow the application of 
Mr Patel for amendment of the charge 
in terms of the draft submitted by him ” 
From the above observations it would be 
clear that the learned Judge did not in- 
tend that the trial should be a new trial 
in the sense that the Magistrate would 
record the evidence afresh, see whether 
there was a prima facie case for framing 
a charge and if there was, to frame 
a charge, then permit the complainant to 
lead evidence, record the statement of the 
accused under S. 342 and adduce evidence 
on his behalf after which he would pro- 
nounce judgment of conviction or ac- 
quittal. If he had so intended and had 
directed a totally new trial as is alleged, 
he could not have rejected the conten- 
tion of Shri Khambata for the appellant 
that he should dispose of the appeal and 
order a new trial on the additional charge 
nor would he have directed that the ap- 
peal should be kept pending till the re- 
cord of the new trial is received back in 
his Court which could only be after giv- 
ing the accused appellant an opportunity 
to meet the case on the additional charge 

3. On this interpretation of the order 
the question is whether what has been 
directed by the learned Judge is in con- 
formity with tlie provisions of the Code 
of Criminal Procedure. In our view the 
Criminal Procedure Code gives ample 
power to the Courts to alter or amend a 
charge whether by the trial Court or by 
the Appellate Court provided that the 
accused has not to face a charge for a 
new offence or is not prejudiced either 
by keeping him in the daik about that 
charge or in not giving a full opportunity 
of meeting it and putting forward any 
defence open to him, on the charge final- 
ly preferred against him. The power of 
the Appellate Court is set out in Sec- 
tion 423, Criminal Procedure Code and 
invests it with A'cry wide powers A parti- 
cular reference may be made to Cl. (d) 
3f sub-section (1) as empowering it even 


to make any amendment ' or any conse- 
quential or mcidental order that may be 
just or proper. Apart from this power of 
die Appellate Court to alter or amend a 
charge. Section 535, Ciiminal Proceduie 
Code further provides that no finding qj.| 
sentence pronounced or passed shall 1^-, 
deemed to be invalid merely on tlv ^ 
ground that no charge has been framf' 
unless the Court of appeal or revisic-; 
thinks that the omission to do so has c '’'j 
casioned failure of jusface and if m tl '-j 
opinion of any of these Courts a failu 'd 
of justice has been occasioned by ij/ie 
omission to frame a charge, it shall oidi, e- 
a charge to be framed and direct that t .’St. 
trial be recommenced from the point in’h 
mediately after the framing of the chargd^^ 
The wide and extensive power which aOj 
appellate or revisional Court can exer-' 
cise in this regard has also the support 
of the Privy Council. Lord Porter who 
delivered the opinion of the Judicial 
Committee m Thakur Shah v. Emperor, 
AIR 1943 PC 192 had occasion to point 
out that while the history of the growth 
of Criminal Law in England, its line of 
development and the technicalities con- 
sequent thereon would have made it 
more difficult, and may be impossible, to 
jusbfy a variation of the charge, Indian 
Law was subject to no such limitation 
but is governed solely by the Penal Code 
and Criminal Procedure Code. In that 
case the Privy Council was called on to 
decide whether the alteiation of tlie 
charge and the conviction from one of 
abetment of forgery by known person 
or persons to abetment of forgery by an 
unimown person or persons vitiated the 
conviction. It was held that it did not, be- 
cause an Appellate Court had wide powers 
conferred upon it by S. 423 and in parti- 
cular by sub-s. (1) (d) of that Sectioh. 
which is "always of course subject to/ 
the limitation that no course should bc-^! 
taken by reason of which the accuse*' 
may be prejudiced either because hn- 
is not fuUy aware of the charge made cie 
IS not given full opportunity of meetirhT 
it and putting forward any defence opg,*^ 
to him on the charge finally preferred.'’ ^ ' 
4. In this case Shri Chari conten . ' 
that (1) what the High Court should ha; ^ 
done, if it found that interest of ]ust■^ 
required it, either to have recorded tlie 
evidence itself or to have asked the 
trial Court to record it and send it 
back, but it cannot refuse to give a find- 
ing on the charge for which he was con- 
victed and (2) that the prosecution hav- 
ing proceeded with the trial on the charge 



1870 Cri. L. J. Ram Dayal v. Delhi Corporation (J. Reddy J.) 516 


framed and not liaving asked for an 
amendment at that stage cannot ask the 
apiDcllate Court to amend or add to the 
charge. It appeans to us that both these 
contentions arc based on a misreading of 
>hc Older of the High Couil. As already 
4‘iintcd out tlic learned Judge of tlic 
Migli Court did not intend nor did he 
irect a new trial in the sense that it is 
bntended lie had done. There was in 
act no retiial directed, but only an op- 
lortunity was given to the accused to 
aleguard himself against any prejudice 
ly giving him an opportunity to recall any 
vilncsses and adduce any evidence on his 
jchalf. The appellant has also under- 
stood the order not as a retrial is clear 
from ground (£) o£ the Special Leave 
Petition filed before us. It is therefore 
not necessary for us to evamine the scope 
and e,stent of the power or circumstan- 
ces in which a retrial should be ordered. 
The complainant’s Advocate Shri Tar- 
kundc in fact said and even now submits 
before us that he does not want to lead 
any evidence and would be satisfied on 
tlie same evidence to sustain a convic- 
tion on the amended charge, nor does the 
alternative charge now framed requires 
him to answer a charge against him of a 
new offence which would cause preju- 
dice, The offence with which he is now 
charged alternatively is the same namely 
under Section 406 but as the entire trans- 
action was one and indivisible he is not 
only required to answer the charge of 
misappropriation of money but in the 
alternahve misappropriation of goods 
which the complainant Bank contends be- 
came theirs as soon as the accused pur- 
chased them with the moneys it ad- 
vanced. In our view no prejudice is 
caused or is likely to be caused to the 
accused by the amendment of the charge 
as directed by the High Court. 

i s It was again contended that the 
tigh Court ought to have considered 
dielher there was a prim a facie case 
gainst the accused to justify the framing 
f the amended charge particularly when 
' took the view that the first charge could 
■ b(^)t be sustained. We do not think the 
, ’'hrned Judge expressed any view as to 
' maintainability or otherwise of llie 
conviction, but thought there .should have 
also been framed an alternate charge in 
respect of the goods. It is true that the 
Court did not give any reasons as to why 
it thinks, there was a prima facie case, 
but being an Appellate Court perhaps it 
was anxious to avoid giving an impres- 


sion that it has taken any particular view 
of the evidence. TJic accused laised no 
ground on this account in the Special 
Leave Petition, nor do we think on tliis 
account we should interfere with the 
judicial exercise of discretion of the learn- 
ed Judge in framing the charge and in 
giving tlic accused an opportunity to re- 
call any witnesses or adduce fresh evi- 
dence on his behalf. If no objection 
could be taken to the trial Court in fram- 
ing the original charge it is difficult to 
see now an objection can he taken at this 
stage to the iiaming of an alternate 
charge on the same allegation in the com- 
plaint. 

6. The appeal is accordingly dismiss- 
ed. 

Appeal dismissed. 


1970 CRI. L. J. 515 (ITol. 76, C. N. 120) = 

AIR 1970 SUPREME COURT 366 
(V 57 C 79) 

(From Delhi) 

S. M. SIKRI, G. K. MITTER AND 
JAGANMOHAN REDDY, JJ. 

Ram Dayal, Appellant v. Municipal 
Corporation of Delhi and another, Res- 
pondent. 

Criminal Appeal No, 80 of 1968, D/- 
7-10-1969. 

Prevention of Food Aclultcrah’on Act 
(1954), Section 13 — Criminal P. C. (1898), 
Sections 510 (2), 257 — Report of jPublic 
Analyst — Accused has right to call 
Public Analyst to be examined and cross- 
examined — The fact that certificate of 
Director of Central Laboratory supersedes 
leport of Public Analy.st and is conclusive 
and final docs not limit this right of 
accused. 

Where ceitificatcs are not made final 
and conclusive evidence of the facts sta- 
ted therein, it will be open to the party 
against whom certificates which are de- 
clared to be sufficient evidence, either 
to rebut the facts stated therein by his 
own or other evidence or to require the ex- 
pert to be produced for cross-examination 
which prayer the court is bound to consi- 
der on merits in granting or rejecting it. 
There is no piesumption that the con- 
tents are true or correct though such certi- 
ficate is evidence without formal proof. 
In any case wlieie there is evidence to 
the contra the court is bound to consider 
that evidence along w ith such a ceilifi- 

LM/LM/F160/69/RGD/P ' ' 
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cate with or without the evidence of the 
expert who gave it being called and come 
to its own conclusion. It is true that 
sub-section (2) of Section 13 of the Act 
has given a right both to the accused as 
well as the complainant on payment of tlie 
prescribed fee to apply to the Court after 
the prosecution has been instituted to 
send part of the sample preserved as re- 
quired under sub-clause (i) or sub-cl. (iii) 
of Clause (c) of sub-section (1) of Sec- 
tion 11 to the Director of the Central 
Laboratory for a certificate, and the 
Court is bound to send it under its seal 
to the said Director who has to submit 
a report within one month from the date 
of the receipt This certificate under 
sub-section (3) supersedes the Public Ana- 
lyst’s certificate and is conclusive and 
final under sub-section (5). But nothing 
contained in tliese sub-sections relating 
to certificate of the Director of the Cen- 
tral Food Laboratory in any way limits 
the right of the accused under Section 257 
of the Code of Criminal Piocedure to 
require the Public Analyst to be pro- 
duced. The court may, reject the prayer 
for good and sufficient reasons such as 
for instance where it is made for the 
purpose of ve.xation or dealy or for de- 
feating the ends of justice. AIR 1966 SC 
128 and Cri. Appeal No 161 of 1966, D/- 
3-5-1968 (SC), Relied on. (Para 4) 

Wliere the accused was prosecuted for 
selling Ladoos which were alleged to 
have been adulterated with unpermitted 
colour and the accused knew what colour 
he had added and could have easily said 
that the colour was the permitted one 
but did not say so in his examination 
under Section 342, Criminal P C. and 
he did not even make an application 
under Section 13 (a) calling for the re- 
port of the Director of Central Labora- 
tory, and did not make even before the 
Supreme Court any attempt why the evi- 
dence of the Public Analyst was required 
and what was the specific point which 
needed to be elucidated Held that the 
application for examination of the Public 
Analyst was made mere to delay the dis- 
posal of the case. (Para 7) 

Gases Refcned; Chronological Paras 

(196S) Cri Appeal No 161 of 1966, 

D/- 3-5-1968 (SC), Suklimal Gupta 
V. Corjioration of Calcutta 6 

(1966) AIR 1966 SC 128 (V 53) = 

1965-2 SCR 894 = 1966 Cri LJ 
106, Mangaldas Raghavji v. State 
of Maharashtra 5 


The following Judgment of the by con 
was delivered by V may 

JAGANMOHAN REDDY, J,: ThisV^er 
peal by ceitificate granted by tlie 
High Court under Article 134 (1) (c) o^^ 
the Constitution is against its judgmeu)^ 
which confirmed the conviction of tliV^ 
accused of an offence under Section 9 os ^ 
the Prevention of Food Adulteration AcA^ 
1954 (hereinafter referred to as the Actfsi 
and agamst the enhancement of the sen4< 
tence of imprisonment from the one till|f 
the rising of the court to six months R. 1.1^ 
which is tlie minimum prescribed undeil . 
the Act together with a fine of Rs l,000|t 
in default to undergo six months R. I. V 

2. The appellant is a sweetmeat seller. | 
It is alleged that on September 1, 1965, ' 
Shri B. S. Sethi, Food Inspector appoint- 
ed by the Central Government under Sec- 
tion 9 of the Act visited his shop and 
found that the appellant was selling 
coloured laddus. The Food Inspector 
purchased 1,500 grams of these laddus by 
way of a sample by paymg him Rs. 9 as 
the price thereof. This sample was sub- 
divided into three parts and was put into 
tliree separate bottles as required under 
Section 11 of the Act. One bottle was 
given to the accused, another was sent 
to the Public Analyst and the thud was 
retained by the Food Inspector. The 
sample sent to the Public Analyst was 
analysed and a repoit was received fiom 
him on September 10, 1965 to the effect 
that the laddus weie adulterated with 
unpermitted colour. Thereupon a com- 
plaint was filed agamst the accused and 
he was convicted by the Magistrate on 
October 17, 1966 and sentenced to im- 
prisonment till the rising of the court and 
to pay a fine of Rs 1,000, in default to 
undergo six montlis’ R I. It would ap- 
pear that the Municipal Corporation filed 
before the Sessions Judge a revision for^ 
the enhancement of the sentence becausej 
the accused having been found guilt^ 
under the provisions of Section 7 leac* 
with Section 16 of the Act should hav§ 
been awarded the minimum sentence oft 
six months and a fine of Rs 1,000 bi#’ 
instead he was sentenced to imprisonmeiM 
till the nsing of the court and a fine ^ ■ 
Rs 1,000 which was not in accordant ,, 
with the mandatory provisions of S. 1^ 
of the Act. The Sessions Judge, after 
hearing the parties accepted the conten- 
tion of the Municipality and referred tlie 
case to the High Court recommending 
that the accused having been found guilty 
under the provisions of Section 16 of 
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framci\^(>(- slmuld have been awarded a 
amciimum sentence of six months and a 
of Rs. 1,000/-. Before the High 
‘^"ourt several contentions were raised on 
^SJehalf of the accused one of which was 
.,^^hat as Ins request for summoning 
’\he Public Analyst for cross examination 
’Rhd not been acceded to, he had been 
I |-ejudiced, as such the entire pro- 
o^>edings against him were vitiated. The 
d^Iigh Court however rejected this conten- 
‘4,1on on the ground that Section 510 of 
l|!hc Code of Criminal Procedure had no 
Application in that it only dealt with 
jpliemical E.xaminer or an Assistant Che- 
wnical Examiner and other experts men- 
Itioned therein. It was also observ'cd that 
where the accused desired to challenge 
the report of the Public Analyst under 
the Act, he had to follow the procedure 
provided in Section 13 (2) for sending 
the sample to the Director of Central 
Food Laboratory' for his examination, be- 
cause any report given by him will super- 
sede the report of the Public Analyst 
and would be final and conclusive as to 
the facts stated therein. Before ns also 
a similar contention was urged by the 
learned Advocate for the accused Shri 
Ilardev Singh who had produced before 
us the application made on behalf of the 
accused under Section 510 (2) for calling 
the Public Analyst which was summarily 
rejected on 28th August 1966 Tliis con- 
tention urged before us has to be deter- 
mined in the light of the relevant provi- 
sions of the Act. 

3. It cannot be disputed that any per- 
son selling food with impermissible 
colouring matter contravenes the proxn- 
sions of Section 7 which jirohibits tlie 
selling of any adulterated food and would 
be punishable under Section 16 of tlie 
Act. Wiat is adulterated article of food ■ 
has been defined in Section 2 (i) and so 
far as it is related to colouring, sub-cl. (j) 
^;f Clause (i) of Section 2 provides that 
"n article of food shall be deemed to be 
“‘lulterated “if any colouring matter 
Pjher than that prescribed in respect 
;■ ereof and m amounts not within the 
, I'sscribed limits of variability is present 
the article” Rules 23 and 27 of the 
?’“wention of Food Adulteration Rules, 

' J'55 prohibit the addition of any colour- 
ing matter except permitted by the Rules, 
and of inorganic colouring matters and 
pigments to any article of food Wliat 
IS permitted and/ to what extent has been 
stated in Rules 24 to 26 and 28 to 31, 
but in so far as this case is concerned 
we may merely refer to Rules 26 and 28 


the former of which gives a list of natu- 
ral colouring matters that can be used 
and the latter with coal tar dyes. We 
are told that the Laddus which were be- 
ing sold by the accused had yellow colour. 
If so, item 2 of Rule 28 prescribes that 
the only permitted colours are Tarlrazine 
with colour index 640 belonging to Che- 
mical class of Xanthenc and Sunset 
Yellow FCF belonging to the chemical 
class Azo, and these alone can be 
used It will therefore be incumbent on 
the Public Analy’st to say whether the 
colour used is that which is permissible 
under any of the rules and if as in tlie 
report he has slated that the sample of 
the Laddus purchased by tlie Food In- 
spector was coloured with unpermilted 
colour, it would mean that the accused 
has not used any of the colours permitted 
under the rules The rexiorl of the 
Public Analyst is as follows: — 

“Biityro Refractometcr reading at 40°C 
ol the fat extracted from sweels-50-0 
Baudouin test of the extracted fat — 
Posithe Reichert \aliie of the extracted 
fat 7.59 Colour — unpermitted. 

Ill the same is adulterated due to 7.0 
excess m Butyro Refraclometer reading 
at 40® C of the fat extracted fiom 
sweets, 20.41 deficiency in Reichert value 
of the extracted fat, Baudouin test of 
e.xtracted fat being positive, and also 
coloured with unpermitted colour.” 

4. The learned Advocate for the ac- 
cused submits that the refusal of the 
court to grant the application of the ac- 
cused to call the Public Analyst Shri 
Sudhama Rao for cross-examination has 
greatly prejudiced him, as such the con- 
viction ought to be quashed. It is con- 
tended that the accused has a valuable 
right of cross-examination to test the con- 
tents of the report given by the Public 
Analyst and the court has to summon 
him if so desired. On the other hand it 
is contended both by Shri Bishan Narain 
for the Delhi Municipality as well as 
Dr. Singhvi for the Union of India that 
no such right has been conferred under 
the Act when the piovisions of S. 13 (5) 
have not only made the document signed 
by the Public Analyst to be used in evi- 
dence of the facts stated therein in any 
proceedings under the Act or under Sec- 
tions 272 to 276 of the Indian Penal Code 
but has given a right to the accused to 
have the sample sent to the Director of the 
Central Food Laboratories under S 13 (2) 
whose report supersedes that of the Public 
Analyst and is final and conclusive. In 



518 Ram Dayal v. Delhi Corporation (J. Reddy J.) 1970 Ori. L. 3. 


view of these provisions it is said that 
the legislature inferentially took away the 
right of the accused to summon the Public 
Analyst either for examination or cross 
examination, as such the analogy of Sec- 
tion 510 (2) of the Criminal Procedure 
Code which specifically gives a right to 
summon and examme tire chemical exa- 
miner and other experts therein stated, 
as to the subject matter of their respec- 
tive reports has no relevance. Dr. Singhvi 
further contends that there are a class 
of cases which permit of trials by certi- 
ficates where the general rule of evidence 
that every document in order to be ad- 
missible has to be proved by the person 
signing it has no application as the sta- 
tute permits it to be proved without call- 
ing the author of it. While it cannot be 
disputed that there are certain classes of 
cases where certificates have been treat- 
ed as conclusive evidence, there were 
yet others though admissible without 
calling the functionaries that gave them 
were none the less only prima facie evi- 
dence. In cases where the certificates 
are not to be treated as conclusive evi- 
dence and they are only prima facie evi- 
dence, the party against whom they are 
produced has a right to challenge the 
subject matter of the ceitificate. The sta- 
tutes have also in some cases recognised 
this right, such as for instance in sub- 
section (2) of Section 510 Criminal Pro- 
cedure Code in respect of reports given 
under the hand of several experts named 
m sub-section (1) notwithstanding the 
fact that they may be used in evidence 
in enquiry tiial or other proceedings 
under the Code. Sub -section (2) provi- 
des- "The court may if it thinks fit, and 
shall, on the application of the prosecu- 
tion or the accused, summon and examme 
any such person as to the subj’ect matter 
of the report” Similarly sub-section (1) 
of Section 110 of the English Food and 
Drugs Act, 1955 while providing tliat the 
production by one of the parties of the 
certificate of a Public Analyst in the form 
prescribed in Section 92 (5) or of a docu- 
ment supplied to him by the other party 
as being a copy of such certificate shall 
be sufficient evidence of the facts stated 
therein unless in the first mentioned case 
the other party requires that the analyst 
shall be called as a witness. Sub-sec- 
tion (2) of Section 110 also gives a like 
opportunity in the case of a certificate 
of an officer who took a sample of the 
milk It appears to us tliat where certi- 
ficates are not made final and conclusive 
eridence of the facts stated therein, it 


will be open to the party against whom 
certificates which are declared to be suf- 
ficient evidence either to rebut the facts 
stated therein by his own or other evi- 
dence or to require the expert to be pro- 
duced for cross-examination which pi aye* 
the court is bound to consider on mer™ 
in granting or rejecting it. There is 
presumption that that contents are tri® 
or correct though such a ceitificate is e\«^ 
dence without formal proof In any ca» 
where there is evidence to the contim 
the court is bound to consider that evi* 
dence along with such a certificate wit* 
or without the evidence of the experf 
who gave it being called and come toi 
its own conclusion. It is true that sub-1 
section (2) of Section 13 of the Act has ’ 
given a light both to the accused as well 
as the complainant on payment of the 
prescribed fee to apply to the court after 
the prosecution has been instituted to 
send part of the sample preserved as re- 
quired under sub-clause (1) or sub-cl. (lii) 
of Clause (c) of sub-section (1) of Sec- 
tion 11 to the Director of the Central 
Laboratory for a certificate, and the court 
is bound to send it under its seal to 
the said Director who has to sumbit a 
report within one month from the date 
of the receipt This certificate under 
sub-section (8) supersedes the Public Ana- 
lyst’s certificate and is conclusive and 
final under sub-section (5). But notliing 
contained in these sub-sections relating 
to certificate of the Director of the Cen- 
tral Food Laboiatory m any way limits 
the right of the accused under Section 257 
of the Code of Criminal Piocedure to 
require the Public Analyst to be pro- 
duced The court may, as we said ear- 
lier, reject the prayer for good and suf- 
ficient reasons such as for instance where 
it is made for the puqiose of vexation or 
delay or for defeating the ends of justice i 

5. In Mangaldas Raghavji v. State* 
1965-2 SCR 894 = (AIR 1966 SC 1281 
this Court held that where the accuse^ 
had not done anything to call the Publ^ 
Analyst the couit could legally act cB, 
the report of the Public Analyst. Mudh«‘ 
kar, J speaking for the court obsei\f« 
at^p. 900 (of SCR) = (at p. 132 of AIM : 

"It is tnie that the certificate of " 
Public Analyst is not made conclusiBt^ 
but this only means that the court of 
fact is free to act on the certificate or 
not as it thinks fit.” 

Again at p 902 (of SCR) = (at p. 132 
of Air) it was said, "As regards the fail- 
ure to examme the Public Analyst as a 
witness in the case no blame can be laid 



1070 Cri. L. J. Maclnn Raj v. State of Rajasllian (Hegde J.) 


519 


on the pio^cciition. TJic report of the 
Pn!)lic Analyst was there and if either 
ihc couit or the appellant wanted him 

10 be examined as a witness appropriate 
>teps would have been taken. The pro- 
Jccution cannot fail solely on the ground 
Jiat the Public Analyst had not been 
iulled in the case." 

r) 

6. In Sukhmal Gupta v. Corporation 

11 Calcutta (unreported, Criminal Appeal 
do. 161 of 1966, D/- 3-5-1968 (SC)) the 
Jssistant Public Analyst who had analy- 
s'd the sample was examined and was 
iross examined by the defence. It was 
pnlcndcd that the Public Analyst was 
'lot called. There does not appear to 
lave been any attempt to have him call- 
ed, nor was any prejudice showm. On 
Ihc other hand, the accused could have 
;n'ailcd of the valuable right given to 
him under Section 13 (2) but he did not 
do so, nor did he put any question in 
cross-examination that the tea was liable 
lo deterioration and could not be ana- 
lysed by the Director of Central Food 
Laboratory. In these circumstances tlie 
3vidence of the Assistant Public Analyst 
wd the report of the Public Analyst were 
iccepted in maintaining tlie conviction. 

7. In this case we would have re- 
Tiandcd it to give the accused an oppor- 
.nnily to examine the Public Analyst, but 
f appears to us that even before us no 
lUcmpt was made as to why the evi- 
dence was required and what is the spe- 
-•ific point which needs to be elucidated. 
The accused knows what colour he added, 
1 C could have easily said that that colour 
.vas one of the permitted colours, but 
1C did not say so in his examination 
inder Section 342, nor did he produce 
iny evidence of those whom he employed 
IS to the colour which was added. In 
lur view, the application was made mere 
.0 delay the disposal of the case other- 
vise he could have easily made an ap- 
ilicalion under Section 13 (a) as soon as 

complaint was lodged against him on 
9tli January 1966 which was within 3% 
nonths from tlie purchase of the sample 
cpd the leceipt of the report. There is 
nothing to show that either the Laddus 
jr the colour would have deteriorated 
even if he had made his application 
under Section 13 (2) when he made the 
application under Section 510 (2) on 29th 
\ugnsl 1966. 

8. In these circumstances, we do not 
consider this to be a fit case for inter- 


ference. The appeal is accoidingly dis- 
missed. 

Appeal dismissed. 
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HEGDE, J.: — The appellant’s convic- 
tion by the learned Additional Sessions 
Judge, Jodhpur under Section 314 lead 
with Section 109, Indian Penal Code, 
having been affirmed by the High Couit 
of Rajasthan, he appeals to this Couit 
after obtaining special leave. The charge 
on the basis of which he was tried was 
that some days prior to May 1, 1963, he 
abetted one Mst. Radha at Jodhpur to 
cause the miscarriage of one Miss Atoshi 
Dass alias Amola who as a result of ad- 
ministration of tablets and introducbon 
of "laminaria dento” by tlie said Mst. 
Radha, died on May 1, 1963. The case 
for the prosecution is that in about the 
year 1962-63, the appellant was the Presi- 
dent of Oramotthan Pratishthan at Jalore. 
Miss Atoshi Dass was a teacher working 
in Indra Bal Mandir, Tikhi, an institu- 
tion under the management of appellant 
She was young and unmarried. Illicit 
relationship developed between the afore- 
mentioned Atoshi Dass and the appellant 
as a result of which Miss Atoshi Dass 
became pregnant. With a view to cause 
abortion of the child in her womb, the 
appellant took Miss Dass to Jodhpur and 
there attempted to cause the miscarriage 
mentioned above tliiough one Mst. Radha. 
The attempt was not successful. The 
insertion of "laminaria dento” in the pri- 
vate parts of Miss Dass caused septicaem 
as a result of which she died in the 
hospital on May 1, 1963 

2. The appellant’s case is that he had 
no illicit relation with Miss Atoshi Dass 
nor did he abet the alleged abortion. He 
denies that Miss Atoshi Dass died as a 
result of any attempt at abortion 

3. As seen earlier the appellant was 
charged and tried for the offence of abet- 
ting Mst Radha to cause the miscarriage 
m question but he was ultimately convict- 
ed of tlie offence of abetting Miss Dass 
in the commission of the said offence. 

4. It may be stated at this stage that 
one Mst. Radha was tried along with the 
appellant m the trial Court but she was 
acquitted on the ground that there was no 
evidence to show that she had anything 
to do with the abortion complained of 

5. Despite the contentions of the ap- 
pellant to the contrary, we think there is 
satisfactory evidence to show that the 
death of Kliss Dass was due to seyilicaem 
resulting from the introduction of "lami- 
naria dento” into her private parts On 
this point we have the unimpeachable 
evidence of Dr. A. J. Abraham, P. W. 4. 

6. There is also satisfactory evidence 


to show that the appellant was in terms 
of illicit intimacy with Miss Dass. It is 
true that the principal witness on this 
point IS Miss Chhayadass, P. W. 6, the 
sister of the deceased, a witness who has 
given false evidence in several respects. 
But as regards die illicit relationship bed 
tween the appellant and Miss Atoshi DasJ 
her evidence receives material corrobor j 
tion from the evidence of P. W 7, M. ■ 
Sen and P. W. 5, Misn Lai Further ■ 
also accords with the probabilities of thl 
case. It is not necessary to go into th* 
question at length as we have come to thi 
conclusion that the appellant is entitle* 
to an acquittal for the reasons to be state* 
presently, V 

- 7. While we are of opinion that there^ 
was illicit mtimacy between the appel- 
lant and the deceased, we are unable to 
accept the assertion of Miss Chhayadass 
tliat the appellant was her only paramour. 
Exh. D 3 conclusively proves that the 
deceased had illicit relationship with one 
Sood at Delhi. In the committal Court 
Miss Chhayadass admitted that the ad- 
dress on Exh. D-S is in the handwriting 
of the deceased. In tliat Court she was 
positive about it; but in the trial Court 
she went back on that admission. In 
many other respects also she had deviat- 
ed fi om the evidence ^iven by her m die 
committal Court Hence we are unable 
to accept her statement in the trial Court 
tliat the address found on Exh. D-3, an 
inland letter is not in tlie handwriting of 
the deceased Exh. D-3, appears to be a 
self-addressed letter sent by the deceased 
to one Sood. The fact that the deceased 
had more than one^ paramour is not a 
material circumstance though it may indi- 
cate that the appellant could not have 
had any compelling motive to abet the 
abortion complained of The fact that 
the appellant was in terms of illicit mti- 
macy with the deceased, an unmarriei 
girl and that later became pregnan 
through him is without more, not suffl 
cient to connect the appellant with thi 
crime. 

8. From the evidence of Misrilal am 
Sengupta, it is clear that the appellant am 
the deceased had gone together to Jodh 
pur on April 24, 1963 But from the evL 
dence of Sengupta, it is also clear that‘s 
the deceased had some work to attend to 
at^ Jodhpur It is also clear from the 
evidence of Miss Chhayadass that the de- 
ceased and the appellant were going to- 
gether to Jodhpur and other places off 
and on. It may be noted tliat while re- 
turning from Jodlipur to his native place, 
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the appellant left the deceased with Mr, 
and Mis. Sengnpla. lienee the cireuni- 
;lancc llial the appellant and the dcccas- 
.'d went together to Jodhpur on April 24, 
I9G3, cannot he held to be an incriminal- 
ng circmnslancc. 

9. This leaves ns with the evidence 
'lelating to the actual abelinenl. On this 
Hiccl of the ease the only evidence 
/roughl to onr notice is the evidence of 
’jtiss Chhayadass and the letter Ev. P. 4. 
/liss Chhayadass reposed in the trial 
Com I that when the pregnancy of the dc- 
leascd became noticeable, the appellant 
pld the deceased in the inescnce of that 
tvilness that lie would get the child abort- 
ed through Mst. Radha. As mentioned 
earlier ^liss Chhayadass is a highly unre- 
liable witness. She had admitted in the 
committal Court that .she had been tutor- 
ed by the police to give evidence In 
fact she iiointcd out a police officer who 
was in the Court as the peison who had 
tutored her. In the trial Court she denied 
that fact. There is no gainsaying the fact 
that she was completely under llic thumb 
of the police. Siic deviated from most of 
the important admissions made by her 
during her cross-evammalion in the com- 
mittal Court. Coming to the question of 
the abetment referred to earlier, this is 
what she stated during her cross exami- 
nation in the committing Court; 

‘‘My sister did not tell Madan Raj 
about her illness (arising from her pregn- 
ancy) in my presence. On being enquir- 
ed by me about my sister at Jalore I was 
informed that my sister had gone to Mst. 
Radha Nayan in the hospital for treat- 
ment. No talks about it were held before 
me prior to my talk at Jalore (talks be- 
tween Madanraj and my sister about 
treatment).” 

10. According to the admissions made 
by her m the committal Court .she came 
to know for the first time about her 
sister’s intention to cause miscarriage only 
after her death. No reliance can be plac- 
ed on the evidence of such a witness. 

11. Now coming to Exh. P. 4, this is 
a letter said to have been written by the 
’^deceased sometime before her death .in- 
itcnding to send the same to the appellant 
Avhich in fact was not sent. It was found 
in her personal belongings after her 
death. There was some controversy 
before the Courts below whether the 
same is admissible under Section 32 (1) of 
the Evidence Act and whether it could 
be brought within the rule laid down by 
the Judicial Committee in Pakala Nara- 
yana Swami v. Emperor, AIR 1939 PC 47. 
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Wc have not thought it necessary to go 
into that question as in our opinon the 
contents of the said letter do not in any 
manner support the prosecution ease that 
the appellant instigated the deceased to 
cause miscarriage. The letter in ques- 
tion reads thus: 

“Shanli Bhawan 
28-4-63. 

I went witli your letter to the father. 
Since I could not get money from him, 
I dropped you a letter, I went to Mst. 
Radha and asked her to give me medi- 
cine. I further said that the money would 
be received. She gave me a tablet and 
told me that injection would be given on 
receipt of full payment. This tablet is 
causing unbearable pain and bleeding 
but the main trouble will not be remov- 
ed without the injection. How can I ex- 
plain but the pain is intoleiable. I have 
left Sen’s residence. lie and particularly 
neighbouring doctor would have come to 
know cvciy thing by my condition, which 
is too serious. (Mcri is halat se unaki 
vishesker pas me Daklarji ko sub kuch 
pala dial jati powon tak ulati ho jati). 
Firstly I intended to proceed to Jalore 
but on leaching the Station I could not 
dare to proceed. I feel that you are e.xpe- 
riencing uneasiness and trouble for me. I 
am causing monetary as well as mental 
worries to you. I have been feeling this 
for a considerable longer iieriod. Please 
do not be annoyed. 

It has become very difficult for me to 
slay alone for the last several days. 

Had you accepted me as your belter 
half you would have not left me alone in 
my such serious condition. You cannot 
know what sort of trouble I am expe- 
riencing. Had you been with me I would 
not have felt it so much. Please do not 
be annoyed. Perhaps no one has given 
you so much trouble. 

I will write all these facts to my mother. 

I will also write about our marriage. 
28-4-63. 

Today is Sunday. I cannot book a 
trunk call to you in the Court. Today I 
tried on the Phone number of Hazarimal 
but it was engaged, and later on it was 
cancelled. My Pranam. 

Yours Ritu. 

Today I have taken injection and have 
come from Shanti Bhawan”. 

12. No portion of that letter indicates 
that the appellant was in any manner 
responsible for the steps taken by the de- 
ceased for causing miscarriage. No other 
evidence has been relied upon eitlier by 
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the trial Court or by the High Court in 
support of the finding that the appellant 
was guilty of the offence of abetting the 
deceased to cause miscarriage. 

13. For the reasons mentioned above 
we are of the opinion that there is no 
legal basis for the conviction of die ap- 
pellant. 

14. The learned Counsel for the ap- 
pellant challenged the conviction of the 
appellant on yet another ground. As 
mentioned earlier he was charged and 
tried for the offence of abetting Mst. 
Radha to cause abortion of the child in 
the womb of the deceased but curiously 
enough he was convicted for abetting the 
deceased to cause miscarriage. Abet- 
ment as defined in Section 107 of the 
Indian Penal Code, can be by instigation, 
conspiracy or intentional aid. If the abet- 
ment was that of Mst Radha, it could 
have been only by instigation or conspi- 
racy but if it was an abetment of the de- 
ceased, it could either be by instigation 
or by conspiracy or by intentional aid. 
Throughout the trial the accused was ask- 
ed to defend himself against die charge 
on which he was tried. At no stage he 
was notified that he would be tried for 
the offence of having abetted the deceas- 
ed to cause miscarriage. It is now well 
settled that the absence of charge or an 
error or omission in it is not fatal to a 
trial unless prejudice is caused — see 
Willie (William) Slaney v The State of 
Madhya Piadesh, 1955-2 SCR 1140= (AIR 
1956 SC 116). Therefore the essential 
question is whether there is any reason- 
able likelihood of the accused having 
been prejudiced in view of the charge 
framed against him From what has been 
stated above one can reasonably come to 
the conclusion that the accused was likely 
to have been prejudiced by the charge on 
the basis of which he was tried. From 
the cross-examination of the prosecution 
witnesses, it is seen that the principal at- 
tempt made on behalf of the appellant 
was to show that he had nothing to do 
with the co-accused, Mst. Radlia He 
could not have been aware of the fact 
that he would be required to show that 
he did not in any manner abet the deceas- 
ed to cause miscarriage The facts of 
this case come witliin the rule laid down 
by this Court in Faguna Kanta Nath v. 
State of Assam, (1959) 2 Supp SCR 3 = 
(AIR 1959 SC 673). The case of Gallu 
Sah V. State of Bihar, 1959 SCR 861=(AIR 
1958 SG 813) relied on by the High Court 
is distinguishable. Therein Gallu Sah 
Was a member of an unlawful assembly. 


He was said to have abetted Budi to set 
fire to a house One of the members of 
the unlawful assembly had set file to the 
house in question though it was not prov- 
ed that Budi had set fire to the house. 
Under those circumstances this Court 
held that the offence with which Gallu 
Sah was charged was made out. As obserw 
ed by Calcutta High Court in Umadar 
Dasi V Emperor, ILR 52 Cal 112=(AI|r 
1924 Cal 1031) that as a general rule, lu 
charge of abetment fails when the suu 
stantive offence is not established agains 
the principal but there may be excej 
tions. Gallu’s case was one such excel 
tion. 

15. For the reasons mentioned above! 
we allow the appeal and acquit the ap- 
pellant. He IS on bail. His bail bonds 
stand cancelled. 

Appeal allowed. 


1970 CRI. L. J. 522 (Fol. 76, C. N. 122) = 
AIR 1970 SUPREME COURT 446 
(V 57 C 98) 

(From Delhi AIR 1969 Delhi 235) 

S. M SIKRI AND V. RAMASWAMI, JJ 

Nanak Chand, Appellant v. Chandra 
Kishore Aggarwal and others. Respon- 
dents. 

Criminal Appeal No. 6 of 1969, D/- 20- 
5-1969. 

(A) Ciiminal P. C. (1898), Section 488 
— Hindu Adoptions and Maintenance Act 
(1956), Section 4 (b) — Section 4 (b) of 
Maintenance Act does not repeal or affect 
in any manner the provisions of Sec. 488, 
Cr. P. C. 

Section 4 (b) of the Hindu Adoptions 
and Maintenance Act (1956), does not re- 
peal or affect in any manner the provi- 
sions of Section 488, Cr. P. C There is 
no inconsistency between the Mainte- 
nance Act and Section 488, Cr. P. C Both 
can stand together. The scope of the 
two laws is different The Maintenance 
Act is an Act to amend and codify the 
law relating to adoptions and maintenance j 
among Hindus Section 488, Cr P C.^ 
provides a summary remedy and is appli-) 
cable to all persons belonging to all reli-!,, 
gions and has no relationship with the 
]>ersonal law of the parties. AIR 1963 
All 355 & (1962) 2 Cr LJ 528 (Cal) & 
AIR 1965 Pat 442, Approved (Para 5) 

(B) Criminal P. C. (1898), Section 488 
(1) — “Child”, meaning of — Docs not 

LM/AN/D364/69/LGC/M 
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iTieati a minor .son or danRhtcr — Kcal 
h’milalion is contained in cvprcssion “an- 
.able to maintain ilscir*. AIU 1907 Mad 
77, Overruled. 

The word ‘‘child’* in Section 48S doc.s 
lot mean a minor son or daughter. The 
;eal limitation is conlaiticd in Jhc cxprc.s- 
^jou ‘‘unable to maintain itself.” (Para 12) 

> 

^ The word “child” is not defined in the 
tiirimin.d Pioccdnrc Code itself. Tliis 
fvord has different meaning in different 
Hmlevl. Where the w'ord “child” is used 

I I conjunction w'ith paienlagc, it is not 
onccniccl with age. In Section 488 of 
he Criminal Procedure Code the svord is 
used W'ith rcfoience to the fallicr. Tlierc 
is no qualification of age; the only quali- 
fication is that the child must be unable 
to maintain itself. There is no justifica- 
tion for saying that this section is confin- 
ed to childicn w'ho are under the age of 
majority. Case law' discussed. AIR 1943 
Bom 48, Foil.; AIR 1967 Mad 77, Over- 
ruled. (Para 7) 

(C) Ciiminal P. C. (1898),^ Section 488 
— Maintenance grant to child — Court 
held rightly taken into consideration the 
existing situation, such as that one of tlie 
child w’as a student of M.Com., and the 
other was of M.B.B.S. Course, at the time 
of passing order. (Para 13) 


Cases RefeiTcd: Chronological Paras 

(1967) AIR 1967 Mad 77 (V 54)= 

1967 Cri LJ 205, Amirithammal v. 
Marimuthu > 10 

(1965) AIR 1965 Pat 442 (V 52)= 

1965 (2) Cri LJ 530, Nalini Ranjan 
V. Kiran Rani 5 

(1963) AIR 1963 SC 1521 (V 50)= 

1964-2 SCR 73, Jagir Kaur v, Jas- 
want Singh 9 

(1963) AIR 1963 All 355 (V .50)= 

1963 (2) Cri LJ 117, Ram Singh 

V State 5 

(1962) 1962 (2) Cn LJ 528 (Cal), 

Mahabir Agarvvala v. Gita Roy 5 

(1950) AIR 1950 Cal 455 (V 37) = 

Smt Puranasashi Devi v. Nagendra 
I Nath 11 

'(1950) AIR 1950 Nag 231 (V 37)= 

ILR (1951) Nag 474, State v. 

Ishwar Lai 11 

(1943) AIR 1943 Bom 48 (V 30)= 

ILR (1943) Bom 38, Ahmed Shaikh 

V Bar Fatma 7 

(1910) 6 Ind Cas 960=11 Cri LJ 

427 (Punj), Bhagat Singh v. Emperor 9 

(1873) 5 NWPHCR 237, In the 
matter of W. B. Todd 9 


Mr. Sardar Bahadur Saharya and Miss 
Ynugindra Klnish.ilani, Advocates, for Ap- 
pell.ml; M/s. S. C. Ma/umdar and Yogcsli- 
w'ar Dayal, Ach’ocalcs, for Respondents. 

The following Judgment of the Court 
was delivered hy 

SIKRI, J.: — This appeal by ccitificatc 
of fitness gr.intcd by llic High Court of 
Delhi arises' out of an airplication under 
Section 488, Ciiminal Procedure Code, 
filed on Scplcinbcr 4, 1963, in the Court 
of Magistrate, 1st Cla.ss, Delhi, by four 
cbildreu of the respondent, Nanak Chand. 
The first applicant, Chandra Ki-shore, was 
boni on January 23, 1942, the second, 
Ravindra Kishore, w'as bom on September 
23, 1943, tlie third Shashi Prablia, was 
born on February 23, 1947, and the 
fourth, Rakesli Kumar, w'as bom on Sep- 
tember 21, 1948. The first two appli- 
cants w'ere thus majors at the time of the 
application, the third though a minor at 
the lime of the application w'as a major 
on the date of llic order passed by the 
Magistrate, i.c , on March 26, 1965. The 
learned Magistrate allowed the applica- 
tion and ordered the respondent, Nanak 
Chand, to pay Rs. 35/- p. m. to Chandra 
Kishore for four months only, Rs. 35/- 
p. m. to Ravindra Kishore for 3 years only 
in ease he continued his medicine studies, 
Rs. 45/- p. m, to Sliashi Prabha as her 
maintenance allowance and education e.x- 
penses and Rs. 45/- p. m. to Rakesh 
Kumar as his maintenance allowance and 
education e.\penses from March 26, 1965, 

2. Both the applicants and the respon- 
dent, Nanak Chand, filed revisions against 
the order of the Magistrate, to the Addi- 
tional Sessions Judge, w'ho dismissed the 
revision petition filed by the respondent, 
Nanak Chand, and accepted the revision 
petition of tlie applicants, Tlie Addi- 
tional Sessions Judge submitted the case 
to the High Court with the recommenda- 
Uon to enhance the maintenance allow- 
ance of the applicants in lems of the pro- 
posals made by him The Additional 
Sessions Judge observed that the main- 
tenance under Section 488 did not include 
the costs of college education, and there- 
fore he did not propose to allow Chandra 
Kishore and Ravindra Kishore the expen- 
ses of their college education. But tak- 
ing into consideration the income 
of the respondent and the status 
of the family, the Additional Ses- 
sions Judge proposed to allow Chandra 
Kishore and Ravindra Kishore Rs. 100 p. 
m. each as maintenance allowance until 
tliey finished their courses of M. Com. and 
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M. B. B. S , respectively. He furtlier pro- 
posed to allow to Rakeslr Kumar and 
Shashi Prabha each a monthly main- 
tenance allowance of Rs 50 until Shashi 
Probha was able to earn or was married, 
whichever was earliei, and until Rakesh 
Kumar was able to maintain himself 

3. The High Court accepted the 
reference made by the learned Additional 
Sessions Judge and dismissed the criminal 
revision filed by the respondent. The 
High Court granted the certificate under 
Article 134 (1) (c) of the Constitution be- 
cause there is conflict of opinion on tire 
question of the interpretation to be given 
to the word 'child’ in Section 488, Crimi- 
nal Procedure Code. 

4. The learned Counsel for Nanak 
Chand has raised thiee points before us. 
first, tliat Secbon 488, Criminal Procedure 
Code stands impliedly repealed by Sec- 
tion 4 of the Hindu Adoptions and Main- 
tenance Act, 1956 (78 of 1956) — herein- 
after referred to as the Maintenance Act 
— msofar as it is applicable to Hindus, 
secondly, that the word ‘child’ in Sec. 488 
means a mmor, and thirdly, that the main- 
tenance fixed foi Chandra Kishoie and 
Ravindra Kishore was based on wrong 
principles and was excessive inasmuch as 
expenses for education have been taken 
into consideration. 

5. Section 4 of the Maintenance Act 
reads- 

“4. Save as odierwise expiessly provid- 
ed in this Act, — 

(a) 

(b) any other law in force immediately 
before the commencement of this Act 
shall cease to apply to Hindus in so far as 
it is inconsistent with any of the provi- 
sions contained in tins Act.” 

The learned Counsel says that Sec. 488, 
Criminal Procedure Code, in so far as it 
provides for tlie grant of maintenance to 
a Hindu, is inconsistent with Chapter III 
of the Maintenance Act, and m particular, 
Section 20, which provides for mainte- 
nance to children We are unable to see 
any, inconsistency between the Mainte- 
nance Act and Section 488, Criminal Pro- 
cedure Code Both can stand together 
The Maintenance Act is an Act to amend 
and codify the law relating to adop- 
tions and maintenance among Hindus. 
The law was substantially similar 
before and nobody ever suggested that 
Hindu Law, as in force immediately 
before the commencement of this Act, in 
so far as it dealt with the maintenance 
of children was in any way inconsistent 
with Section 488, Crimimd Procedure 


Code. The scope of the two laws is 
different. Section 488 provides a sum- 
mary remedy and is applicable to all per- 
sons belonging to all religions and has 
no lelationship with the peisonal law of 
the parties Recently the question came 
before the Allaliabad High Court in Ranji 
Singh V, State, AIR 1963 All 355, befo® 
the Calcutta High Court in Mahabir Agi^ 
walla V. Gita Roy, 1962 (2) Cri LJ 5|tp 
(Cal), and before the Patna High Coiw^ 
in Nalini Raiqan v Kiran Rani, AIR 19® 
Pat 442. The tliree High Courts have, iK 
our view, correctly come to tlie conclusioi) 
that Section 4 (b) of tlie Mamtenance A(fc 
does not repeal or affect in any manned 
tlie piovisions contained in Section 488^ 
Criminal Procedure Code. 

6. On the second point tliere is sharp 
conflict of opinion amongst the High 
Court and indeed amongst the Judges of 
the same High Court. In view of this 
sharp conflict of opinion we must examine 
the terms of Section 488 ourselves. Sec- 
tion 488 (1) reads as follows- 

"488(1) — If any peison having sufficient 
means neglects or refuses to maintain his 
wife or Ins legibmate or illegitimate child 
unable to maintain itself, the District 
Magistrate, a Presidency Magistrate, a 
Sub-divisional Magistrate or a Magistrate 
of tlie first class may, upon proof of such 
neglect or refusal, order such person to 
make a montlily allowance for the main- 
tenance of his wife or such child, at such 
monthly rate, not exceeding five hundred 
rupees in tlie whole, as such Magistrate 
thmks fit, and to pay the same to such 
peison as tlie Magistrate from time to 
time directs” 

We may also set out sub-section (8) of 
Section 488 because some courts have 
placed reliance on it- 

“488(8). — Proceedings under tliis section 
may be taken against any person in any 
district wheie he resides or is, or where 
he last resided with Ins wife, or as the j 
case may be the mother of the illegiti- j 
mate child ” r 

7. The word 'Child’ is not defined in ) 
die Code itself This word has different! 
meanings in different contexts. When itfi 
is used in correlation with father or? 
parents, according to Shorter Oxford Die-* 
tionary it means. 

"As correlath'e to parent, 1. The off- 
spring, male or female, of human 
parents.” 

Beaumont, C J , in Shaikh Ahmed Shaikh 
Mahomed v Bai Fatma. ILR (1943) Bom 
38 at p. 40=(AIR 1943 Bom 48 at pp. 48, 
49) obsenmd; 
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“The word “child” according lo its use 
in Ihc English language has diflcient 
meanings, aceouhng lo iho contc\l. It 
used wilhoul icfeiencc lo parenlagc, il is 
gcnoially synonymous with the word ‘in- 
ianl’ and means a peuson who has not 

nllaincd Ihc age of majonly Where 

''he woid ’chiUl’ is used with icfcrcncc lo 
'^’'i outage, il means a descendant of the 
degree, a son or a daughter and has 
j I rclcreiice lo age. In ccilain contexts 
may include descendants of more re- 
“holc dcgioc, and bo equivalent lo “issue”. 
'®ut, at any lale, whcic the woul “child” 
used in conjunclion with x’‘''rcntagc, it 
not concerned with age. No one would 
iggcst that a gift “to all my children” 
ir ■ lo all the children of A” should be 
confined lo minor children. In Section 488 
of the Criminal Proccduic Code the word 
is used w'ith reference lo the father. 
jTherc is no qualification of age; the only 
qualification is that the child must be 
unable to maintain itself. In my oxnnion, 
there is no justification for saying that 
this section is confined to children who 
are under the age of majority.” 

S. We agree with these obsen-alions 
and it seems to us that there is no reason 
lo depart fiom the dictionary meaning of 
the word. 

9. As obseivcd by Subba Rao, J., as he 
then was, speaking for the Court in Jagir 
Kaur V Jasw'ant Singh, (1961) 2 SCR 73 
at p. 84 = (AIR 1963 SC 1521 at p. 1525), 
“Chapter XXXVI of the Code of Criminal 
Procedure providing for maintenance of 
w'ivcs and children intends to serve a so- 


cial purpose.” If the concept of majo- 
rity is imported into the section a major 
child w'lio is an imbecile or olhcnvise 
handicapped well fall outside the puix'icw'^ 
of this section. If this concept is not im- 
Xoorted, no harm is done for the section it- 
self provides a limitation by saying that 
, the child must be unable to maintain it- 
jself. The older a person becomes 
,,lhe more difficult it would be to 
'prove that he is unable lo maintain him- 
self. It is true that a son aged 77 may 
claim maintenance under the section from 
0 father who is 97. It is very unlikely 
happen but if it does happen and the 
father is able to maintain while the son is 
'unable to maintain himself no harm would 
be done by passing an appropiiate order 
under Section 488. We cannot view with 
equanimity the lot of helpless children 
who though major are unable to support 
themselves because of their imbecility or 
deformity or other handicaps, and it is 
not as if such cases have not arisen. As 


long .ago as 1873, Pcar.son, J., in the mal- 
lei of W. R. Todd, 1873-5 NWPIICR 237 
had lo deal with a majoi son wdio W'as 
deaf and dumb, and he had no hesitation 
m gi anting an older of maintenance. The 
same conclusion w’as arrived at by Chevis, 
J , in 1910 in Bhagat Singh v Emperor, 
(1910) 6 Ind Cas 960=(11 Cri LJ 427 
(Piinj) ) and he allow'cd maintenance lo a 
young man of about 20 wdio was very 
lame having a deformed fool. We have 
seen no case in wdiich a man of 77 has 
claimed maintenance and we think, w'ith 
respect, that unnecessary emxihasis has 
been laid on the fact that it might bo 
possible for a man of 77 lo claim main- 
tenance. 

10. Il is not necessary to icview' all the 
case lawx The latest judgment wdiich 
was brought lo our notice is that of the 
Madras High Court in Amirithammal v. 
Marimulhu, AIR 1967 Mad 77 in which 
Natesan J., has w'rilten a very elaborate 
judgment. He has referred to all the 
Indian cases and a number of Engh'sh 
cases and statutory provisions both in 
England and in India, We are unable to 
derive any assistance from the statutory 
piovisions referred to by him or from the 
English Law' on the point. He relied on 
the use of the word “itself’ in Section 488 
as show'ing that w’hat was meant w'as a 
minor child. We are unable to attach so 
much significance to this w'ord. Il may 
w’cll bo that it is simpler or more cor- 
iccl lo use the W'ord “itself’ rather than 
use the w'ords ‘ffiimself or herself’. 

11. We may mention that Das Gupta, 
J., in Sml. Puranasaslu Devi v. Nagendra 
Nath, AIR 1950 Cal 455, and Mudholkar, 
J., in Stale v. Islwvar Lai, ILR (1951) Nag 
474= (AIR 1950 Nag 231) came to the 
same conclusion as we have done. 

12. In view' of the reasons given above 
w'e must hold that the woid “child” in 
.Section 488 does not mean a minor son or 
daughter and the real limitation is con- 
tained in the expression “unable to main- 
tain itself. 

13. Coming to the third point raised 
by the learned counsel w'e are of the view' 
that the learned Additional Sessions 
Judge and the High Court were right in 
taking into consicleiation the existing, 
situation, the situation being that at the 
time the order was passed Chandra 
Kishore w'as a student of M. Com. and 
Ravindra Kishore was a student of M. 
B B. S course. We need not decide in 
this case whether ex-penses for education 
can be given under Section 488 because 
no such expenses have been taken into 
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consideration in fixing the maintenance 
in this case. It has not been shown to us 
that the amount fixed by the learned Ad- 
ditional Sessions Judge and confirmed by 
the High Court is in any way excessive 
or exorbitant. 

14. In the result the appeal fails and 
is dismissed. 

Appeal dismissed. 


1970 CRI. L. J. 526 (Yol. 76, C. N. 123) = 

AIR 1970 SUPREME COURT 450 
(V 57 C 99) 

(From: Punjab) 

M. HIDAYATULLAH. C. J. AND 
A. N. GROVER, J. 

Lachman Dass, Appellant v. State of 
Punjab, Respondent. 

Criminal Appeal No. 118 of 1968, D/- 
10-10-1969. 

(A) Criminal P. C. (1898), Section 423 

— Appeal to Supreme Court — Accused 
found guilty on facts by Courts below 
concurrently — No interference by 
Supreme Court ordinarily — High Court 
however, brushing aside entire defence 
veision briefly and failing to consider 
whether it is believable — Held, Supreme 
Court could appreciate evidence on facts 
to decide guilt or otherwise of accused. 

(Para 2) 

(B) Prevention of Corruption Act (1947), 
Section 5 (1) (d) read with Section 5 (2) 

— Penal Code (1860), Section 161 — Ac- 
cused charged for taking bribe — His 
conviction on uncorroborated statement 
of complainant — Circumstantial and 
documentary evidence, however, support- 
ing defence version — Conviction set 
aside — Decision of Punjab High Court, 
Reversed. 

Accused, an Accountant in Municipali- 
ty, was charged for receiving ten rupee 
note as bribe from a municipal contrac- 
tor. Accused, being entiusted with the 
work of scrutinising bills submitted by 
the contractor, had reduced the amounts 
of bills substantially. Case of the com- 
plainant 1 e.. Contractor, was that the 
accused demanded him 10 Rs. and threat- 
ened that on his failure to pay the 
amount, bills would be further scrutinised 
and reduced. The accused accepted re- 
ceipt of Rs 10/- but his defence was that 
he had actually deducted Rs. 8-12 p. for 
making good the over-payment already 
inade to the complainant and has rctum- 
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ed Rs. 1-88 p. to him. The record of the 
municipality as well as the evidence of 
three witnesses including the Executive 
Officer of the Municipality supported the 
defence case. The trial Court convicted 
the accused for taking bribe depending 
on the sole evidence of the complainantj 
and the High Court maintained the coi^ 
viction though the evidence of the Exec™ 
tive Officer was not disbelieved. w 

Held, as the conviction was based cM 
the sole evidence of the complainant who« 
had reason to harm the accused, havinM 
reduced the bills substantially, and ^ 
there was nothing to show why the ExJp* 
cutive officer should give false evidenc^ 
in order to extricate the accused, convicV 
tion of the accused should be set aside.* 
Circumstantial and documentary evidence 
created room for doubt that the defence 
version was probably true and the state- 
ment of the complainant could not be ac- 
cepted without corroboration. Decision 
of Punjab High Court, Reversed, (Para 8) 

The following Judgment of tlie Court 
was delivered by 

HIDAYATULLAH, C. J.:— The ap- 
pellant Lachman Dass who was an ac- 
countant of the Municipal Committee, 
Budhlada has been convicted under Sec- 
tion 5 (1) (d) read with Section 5 (2) of the 
Prevention of Corruption Act and Sec- 
tion 161 of the Indian Penal Code and 
sentenced to undergo rigorous imprison- 
ment for two years and to pay a fine of 
Rs. 250/- (in default to undergo rigorous 
imprisonment for six months). His ap- 
peal to the High Court faded and he now 
appeals to this Court by special leave 
granted by this Court. 

2. Ordinarily, this Court does not con- 
sider a case after the High Court and the 
Court below have concunently found the , 
accused guilty on facts In this case 1 
however, the judgment of the High Couri / 
merely brushes aside the entire defence 
version in one sentence which defence ir 
our opinion merited close consideration! 
with the prosecution case, to see whiclr 
was believable. The learned Judge m they 
High Court who heard the appeal mereW 
endorsed the findings of the Special 
Judge without attempting to weigh th(^ 
evidence as was necessary in the appeal ' 
We have accordingly allowed the appel- 
lant to read to us certain portions of the 
material evidence and have appraised it 
for ourselves. It is for these reasons that 
we shall narrate the facts a little more 
fully and then discuss the evidence in 
detail. 
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, The incident is said to liave taken 
ce on the 24lh March, 1964, at about 
A. M. The complainant in the case is 
le Kishori Lai who was a plumber work- 
ig m the Budhlada Municipality, For 
he wQik which he had done, he had sub- 
nitted bills which it was the duly of the 
appellant to check and verify and certify 
y payment. It appears that the appel- 
'tnt had strictly veriPicd these bills and 
'educed them from Rs. 93o/- to Rs, 683/- 
M odd. In fact a cheque in payment of 
ill the dues had been picpaicd and hand- 
k 1 over to the complainant as far back 
^ 16Lh jMarch, 1964. The case of the 
pmplainant was that the appellant had 
/laclc demands on him for bribe and had 
also told him that Rs. 10/- should be 
paid to him after the cheque had been 
encashed, threatening him at the same 
time that if the amount was not paid, 
the bills would be further scrutinised 
and reduced. This amount, it was stal- 
ed, was paid by the complainant on 24lh 
March in furtherance of this suggestion 
of the appellant and that is the founda- 
tion of the charge. 

4. Before this amount was paid, the 
complainant made his report to the Sub- 
Divisional Magistrate who asked a police 
officer to arrange for a trap. The usual 
procedure for such traps was followed, 
the cniicncy note of Rs. 10 which was 
the amount in demand M\as initialled by 
the Sub-Di\-isional Magistrate and the 
number of the note was taken down be- 
fore it was made over to the complain- 
ant for passing it to the appellant in 
furtherance of his demand for bribe. Tlie 
Sub-Inspector with the complainant, ac- 
companied by two witnesses, went to the 
office of the appellant. None of the wit- 
nesses entered the office of the appellant. 
The complainant alone entered it. After 
some time, the complainant came out and 
raised his turban which was llie signal 
that the amount had been paid. The raid 
ifollowed and the currency note was found 
iy the left hand pocket of the bush-sliirt 
I jf the appellant. He was thereupon ar- 
'Vested The two witnesses who accom- 
panied the Sub-Inspector stated that the 
’/ppellant had become pale and was tre- 
^'hbling and that he gave no explanation 
at that time. It is however not clear 
whether any opportunity was given to him 
to explain how this money came to be 
with him. 

5 . The appellant admitted receipt of 
Rs. 10 in one currency note from the 
complainant. His explanation was that 
the complainant had complained to his 


superior officer about the strict scrutiny 
of the bills by the appellant. The bills 
were ordered to be scrutinised again. 
The last bill was found to be correct, 
but in the previous bill the airpellant 
found an over-payment to the complain- 
ant of Rs, 8.12 p. Therefore the appel- 
lant was asked to recover this amount 
from the complainant or pay it himself. 
He thereupon sent a notice to the com- 
plainant to bring Rs. 8.12p, and pay it 
into the Municipal account. The com- 
plainant came and gave a currency note 
of Rs. 10. The apiicllant returned 
Rs. 1.88p. from the imprest with him 
and prepared a receipt for Rs. 8.12p. and 
gave to the complainant. This statement 
the appellant mentioned was borne out 
by numerous circumstances appearing in 
the evidence in the case. 

6. First, there were two witnesses who 
claimed to be present when the money 
was paid. They are, Chaman Lai (D. W. 
1) and Ambresh Narain (D, W, 2), Chaman 
Lai is the Municipal Commi.ssioncr of the 
Budhlada Municipality. He staled that 
he had gone to the office of the appellant 
on the morning of tlic 24lh March to en- 
quire from the appellant what rent was 
payable by his friend Hans Raj towards 
the 90 years lease of the site in front of 
his house. The appellant told him that 
the question could properly be answered 
only by Shri A. N. Dhanoka, Secretary 
of the Municipal Committee. He there- 
fore brought Shri Dhanoka to the office 
and at that time, one person whom he 
identified as Kishori Lai die complainant, 
came to the office and gave a currency 
note of Rs. 10 to the appellant. The ap- 
pellant then staited prcjiaring a receipt 
for him. This receipt according to the 
witness was given to Kishori Lai, This 
part of the statement of Chaman Lai was 
corioborated by the evidence of Ambresh 
Narain (D. W. 2). He is the Secretary 
of the Municipal Committee, Budhlada 
and he also staled that at that time, 
Kishori Lai came to the office and gave 
a currency note of Rs. 10 to the appel- 
lant saying that that was the amount 
which he had demanded through die 
lieon. The appellant look the currency 
note and issued a repeipt to Kishori Lai, 
Immediately afteiwards, a Sub-Inspector 
came and arrested the appellant and con- 
ducted his search. 

7, These two witnesses were disbelie- 
ved by the Special Judge who tried the 
case on the ground that the first witness 
— Chaman Lai seemed to be a chance 
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witness and the second witness — Am- 
biesli Narain Dhanuka need not have 
been called in, because the information 
could have been supplied by the appel- 
lant himself. There was no other reason 
assigned why these persons should have 
peijured themselves m support of the 
appellant. As we shall show presently, 
there is further corroboration of the testi- 
mony of these witnesses from quite an 
independent source and in documentary 
records of the Municipal Committees 
office. The next defence witness is Siri 
Pal Jam. He is the Executive Officer of 
the Municipal Committee. He proved 
that the appellant had checked the bills 
of the complainant and reduced it from 
Rs 935 to Rs 683 and odd. He proved 
Exs. DE/1 and DE/2 which were the 
bills and his endorsements. He also pro- 
ved that on 16th March, 1964 a cheque 
of about Rs 216 was given to the com- 
plainant in full and final settlement of 
his account. After this biR was given, 
says the witness, the two bills were again 
checked and the witness told the appel- 
lant that he should ascertain what was 
the amount due. The appellant then 
went to him at 3 30 P M. the same even- 
ing and told him that he had checked 
the account and that the second bill was 
correct, but that there ^^s ®ome over- 
payment in the first bill Ex DE The wib 
ness then asked him to make a report 
in writing and tlie report Ex DF was 
made to him that Rs. 8.12 p. had been 
nvpruaid The witness then passed an 
Older Ex DF/1 on 17-3-1964. Ex DF 
has been produced before us The en- 
dorsement of the Executive Officer on the 
report is. 

“This is certainly very bad. It shows 
the lack of proper care and diligence 
Either the recovery be made or deposit 
yourself.” 

As a result of this, the notice Ex DG/1 
was issued by the appellant. The wit- 
ness proved the signature of the appel- 
lant on Ex. DG/1. This notice demand- 
ed from the complainant the sum of 
Rs. 8 12p. as excess payment to him This 
notice had an endorsement on it of the 
office peon that the copy was attempted 
to be served upon Kishori Lai but he 
was not present m his house, that the 
peon met him in the Bazar but he refused 
to accept the notice and that the notice 
was pasted at his house. There was a 
cash receipt which was purported to be 
prepared on 24th March, 1964 Ex. DH 
on which the signature of the appellant 
was found. Tliis receipt was the counter- 


foil in the office of the Municipality and 
It boie the name of the contractor Kishori 
Lai and the fact that excess payment was 
made to him vide Entry No. 48 dated 
24-1-1964 and the amount shown was 
Rs. 8.12p. This was followed by a letter 
which Sin Pal Jain purports to have writ- 
ten to the appellant bringing to his iioticd 
that the amount of the cash was checkeJ 
against the cash book and it was founH 
by the Cashier that the receipt f<M 
Rs. 8.12p. existed but it had not beeS 
entered nor had the amount been del 
posited with the Cashier and what hiJ 
explanation was. This explanation wm 
given to the Executive Officer by tliR 
apipellant on 25th March, 1964 in wliic^ 
he stated that it was true that a receiptv 
No 31/34 had been issued in tlie name ^ 
of Kishori Lai for Rs. 8 12p. He also 
stated that he had been given Es. 10 
in currency note by Kishori Lai and he 
paid Rs. 188 p, as change to him from 
his imprest but that the Sub-Inspector 
immediately came and took away Rs. 10 
note from him and it could not be de- 
posited with the Cashier. All this evi- 
dence is certified to be existing by the 
Executive Officer The Executive Officer 
also staled that after the arrest of the 
appellant, he got the office locked and 
left the key with the peon. He had ques- 
tioned the peon if he had parted With 
the key to anybody else and the peon 
satisfied him that the key had not been 
handed over to anybody. All this evi- 
dence fitted in with the explanation of 
the appellant that be had received a 
Rs 10 note towards payment of Rs. 8 12p. 
which had been demanded from the con- 
tractor, that he had paid Rs l,88p. as 
change to him and that the entry could 
not be made because both the money and 
the appellant were taken away by the / 
police. There is evidence to show tliat I 
on the checking of the money on the/ 
26th March, 1964, there was a shortage/ 
of Rs 1 88p. between the amount in the/’ 
cash book and the amount found in thq 
imprest. This shortage clearly shovva 
that the amount of Rs. l,88p. had beem 
paid. I 

S. To tills explanation of the appe](^ 
lant and the evidence adduced by the 
defence witnesses, the comment of the 
Special Judge was that all these witnesses 
were falsely supporting the appellant and 
trying to shield him. Wc have not been 
able to find why three persons including 
the Executive Officer should go out of theiri 
way to shield the appellant. Nothing liasi 



9 


1970 Ori, L. J. N. Boy v. State (Tnlukdnr J.) 


been sui>:<4Cstocl bofoie ns wbicl) wonkl 
slum Ih.U llie Execnlnc Officer in parli- 
cnlai b:ui any nsison In forge docnmenls 
and to give false evidence (o eMricale 
the appellant. In fact the learned Judge 
in tlie High Court tiled more the case 
of the Executive Olficei than the case of 
the appellant and after reasoning it fully, 
^aneraled the Ex'ecutive Officer but 
•'"lintaincd the conviction of the appel- 
?"^t. If the Executive Officer is to be 
t iieved, it would be difficult to hold 
(|tt all this story about Rs. 8 12p. being 
Ifight to be recovered from the coni- 
*mant is entirely false. There is too 
■ell documentary evidence which lias 
support of the E\-ecuti\-e Olficers 
#10111 testimony to be brushed aside as 
I ie learned Judge in the High Court ha^ 
done. If that story is accepted and if 
wc compare it with the evidence of the 
Cashier that a sum of Rs. ],88p. was 
found short in the cash and that a receipt 
for Rs. 8.12p. had already been prepared, 
we reacli the conclusion that the expla- 
nation of the appellant is probably true. 
As against this, there is only the sworn 
testimony of Kishori Lai to compare, be- 
cause none of the witnesses for the raid 
ever lieard any conversation. Tlierc is 
no other witness to support Kishori Lai 
in what he says. Kishori Lai had reason 
to harm the appellant as he had twice 
reduced his bills substantially. There 
ought to be some other evidence before 
his word can be accepted with so much 
other evidence to contradict him. In 
trap cases at least some panchas over- 
hear the conversation or see something 
to which they can depose. In this case 
as against Kishori Lai’s evidence we have 
circumstantial and documentary evidence 
and the evidence of the Ex-eculivc Officer, 
of Cliaman Lai and of Ambresh Narain 
in whose presence the receipt was pre- 
pared and given to Kishori Lai. On the 

i whole, therefoie, we are satisfied that 
there is considerable room for doubt in 
diis case and that the statement of 
i'<ishori Lai which alone is the founda- 
^;'.ion of the charge against the appellant 
-'cannot be accepted without corroboration. 
(‘Nc are satisfied that his conviction and 
j'enlence should be set aside. We order 
' accordingly. The appellant is acquitted. 
The appellant is on bail. His bail bonds 
are cancelled. If the fine has been paid 
by the appellant, it shall be refunded to 
him. 

Appeal allowed. 
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(CALCUTTA HIGH COURT) 

R. N. DUTT AND N. C. TALUKDAR, JJ. 

Digcndra Nath Roy, Appellant v. The 
Slate, Respondent. 

Cnminal Appeal No. G24 of 1964, D/- 
28-11-1967. 

(A) Penal Code (18G0), S, 84 — Scope and 
object — Section deals with deficiency of 
will due to weak intellect — Onus of 
cstablishinK plea under S. 84 of Penal Code 
is on accused under S. 105 of Evidence 
Act — Accused must also show that un- 
soundness of mind was of degree and 
nature required by S. 84 — Merc lack of 
proof by prosecution, of motive for off- 
ence cannot be substitute for positive 
proof required of defence. 

Section 84 deals with the deficiency of 
will due to weak intellect. The concept 
incorpoiatcd in the said section is as old 
as the hills. Jurists have given various 
reasons for the exemption of lunatics or 
of pel sons of unsound mind from cri- 
minal icsponsibility. It has been said that 
a mad man is best punished by his own 
madness — Furiosus Furore Suo 
Punitur. 

It has further been laid down by the 
iurists that a mad man has no will — 
Furiosis Nulla Voluntas Est He is there- 
fore in all ages an object of commisera- 
tion. but as society has to be protected 
even against the attacks of a maniac, the 
Code of Cnminal Procedure provides for 
his detention to pi event mischief as in 
Sections 4G4 and 475 Cr. P. C. Such deten- 
tion, however, is not his sentence, 

(Para 8) 

The legal conception of insanity differs 
considerably from the medical conception 
It is not every form of insanity or mad- 
ness that IS recognised by law as a suffi- 
cient excuse English case law discussed 

(Para 9) 

Accoiding to illustration (a) of Section 
105 of the Evidence Act the onus of estab- 
hshing the plea under Section 84 I P C 
rests on the accused The burden of prov- 
ing the existence of circumstances bring- 
ing the case under Section 84 I P C is 
thrown on the accused and Section 105 
of the Evidence Act directs that "the Court 
shall presume the absence of such circum- 
stances”. Before the accused can be en- 
titled to the benefit of Section 84 I P, C, 
he must establish that at the time of com- 
mitting the act, he was Non Comnos Men- 
tis — not of sound mind If he does not 
succeed in his preliminaiy issue the plea 
must fail In the second place, even if, 
the accused was of unsound mind he must 
prove that the said unsoundness of mind 
was of a degree and nature to fulfil one 
of the tests as laid down in the said sec- 
t ion, namely, that by reason o f such un- 
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soundness of mind he was incapable of 
knowing the nature of the act or that he 
was doing what is either wrong or contrary 
to law AIR 1961 SC 998 and AIR 1964 
SC 1563 and AIR 1966 SC 1, Foil, AIR 
1967 Ker 92, Rel on (Paras 11, 13) 

Mere lack of proof by prosecution of 
a motiye for offence cannot be substitute 
for positive proof required of the defence, 
1960 AC 432 (442), Foil (Para 12) 

(B) Penal Code (1860) Ss. 300 and 302 — 
Intention and knowledge — Number of m- 
iuries found on neck of victim — From 
that fact alone it cannot be safely con- 
cluded that accused had requisite intention 
or knowledge in order to bring home 
charge under S. 302. (Para 19) 

Cased Referred: Chronological Paras 
(1967) AIR 1967 Ker 92 (V 54) = 


1967 Cri LJ 494, Kannakunnumal 
Ammed Koya v State of Kerala 12 

(1966) AIR 1966 SC 1 (V 53) = 1966 
Cri LJ 63, Bhikari v State of 
UP 11 

(1964) AIR 1964 SC 1563 (V 51) = 

1964 (2) Cn LJ 472, Dhyabhai 
Chhaganbhai Thakkar y State of 
Guirat 11 

(1961) AIR 1961 SC 998 (V 48) = 

1961 (2) Cn LJ 43, State of M P v 
Ahumudullah 11 

(1960) 1960 AC 432 = 1960-2 
WLR 588, Attorney General for 
State of South Australia v John 
Brown 12 

(1955) 1955 AC 206 = 1955-1 All ER 
266 (P(3), Chankau v Queen 10 

(1942) 1942 AC 1, Mancini V 
DPP 10 

(1935) 1935 AC 462 = 153 LT 232, 
Woolmmgton v Director of Public 
Prosecutions 10 

(1843) 8 ER 718 = 10 Cl and Fin 
198, Daniel M Naghten Case 10 


Amal Chandra Chatteriee, for Res- 
pondent 

N. C. TALUKDAR, J. ; This appeal is 
against an order dated the 31st July 1964 
passed by Shri B Basak, Addl Sessions 
Judge, Jalpaiguri, convicting the accused- 
appellant under Sections 302 and 307 of 
the Indian Penal Code and sentencing him 
under the former section to undergo im- 
prisonment for life and under the latter 
one to undergo rigorous imprisonment for 
five years, sentences to run concurrently 

2. The prosecution case unfolds a sad 
and sordid story of a father killing his 
child, an infant -in-arm and also attempting 
to kill his wife and another minor son 
Digendra alias Dwnendra Nath Roy is the 
son of one Kimsundar Roy (P W 11) He 
was living with his wife and two children 
in separate mess but in the same house 
with his father and step-mother at Madhya 
Nararthali On the 28th September 1963 
in the evening the accused-appellant re- 
turned home, took his meals and went out 
again towards the village Harimandir for 


participation in the distribution of prosad 
and thereafter spent the night at the house 
of a friend. Next rnornmg, namely, on 
the 29th September 1963 he came back 
home and after resting for some time he 
went to his father’s portion of the house 
at about 8 or 9 A M. when his parents 
were frying puffed rice m the kitchen' 
The accused pressed for the return of h]|| 
money which was given to his father m 
loan and when P W 11 refused the accip 
ed is stated to have enquired as to hc 
would he then feed his children To tig 
P W 9, Baharmam, who is the stefe 
mother, said that if he was unable to fe^^ 
his children, he should kill them and 
mg so told, the accused drew out a b® 
dao from the wall and started sharpef 
mg it At that time he asked his wii 
Fuleswari to take her bath and then boX 
the rice Fuleswari took her daughter) 
aged about 6 months on her lap and also 
her minor son by the hand and started 
proceeding towards the river for her bath 
The accused then called her back and 
when she came near him, he suddenly 
caught her and tried to assault her In 
her attempt to free herself from the 
clutches of the accused during this scuffle 
the baby daughter fell down and she was 
at once dealt with two murderous blows 
by the accused — one on the right cheek 
and another on the abdomen as a result 
whereof the baby died In the meanwhile, 
P W 1. Fuleswari having extricated 
herself from the clutches of the accused, 
started running towards the east — all 
the while being chased by the accused 
and when she came near a well, her son 
Paresh alias Kandura, who is aged about 
4 years and was standing over there, was 
struck on the neck by the appellant with 
the beki dao causing bleeding iniuries 
Fuleswari continued to run raising alarm 
when the accused succeeded in catching 
hold of her hair She extricated herself 
but the accused caught hold of her sari, 
which was the only thing she had on at 
that time Frightened of death she left 
the sari and started runmng stark naked 
The accused finding that she was going out I 
of his clutches, threw the beki dao to-J 
wards her and the same caused bleeding/, 
injuries on Fuleswari’s neck In the)/ 
meanwhile the alarm raised by P W ll 
had attracted the attention of a neigh-’ 
hour close by, namely, Dharani Thakui! 
(P W. 3) who came out of his house and- 
saw Fuleswari in that condition and ihf 
accused chasing her with a beki dao lA 
his hand Dharani cried out to Sushen' 
(P W 4), who was at the time living in 
the house of Bhaben (P W 14), a next 
door neighbour, to come out When 
Sushen opened the door Fuleswari man- 
aged to get in and the door was closed, 
thereby the accused could not enter 
therein Dharani found the injured boy 
running and crying and took him to 



1970 Cri. L. J, D- N. Eoy v. State (Talukdar J.) 531 


Bhabcn’s house. Bhaben’s wife Rave a 
cloth to Fuleswau to cover hei embairass- 
meut The accused m the meanwlule lied 
away towards the south due to the alaims 
laised BeinR attracted by the noise, one 
Sashi Mohan Roy (P. W. 12) and Subal 
Chandra Roy {P. W. 2), who is the son- 
n-law of P. W. 11 and who lodRed the 
irst information arrived at tlie place of 
iccurrence and Fuleswaii naiiated the 
■ncident to Bhaben’s wife and also to the 
Vbovemenlioned Susheii, Sashi Mohan, 
pubal and Dhaiani Thereafter, they 
oroceeded in a body to the house of the 
accused along with the boy whose iniuiy 
Lvas bandaged The boy was unfortunate- 
W still bleeding and thereupon he was 
I'ont to the house of P W. I’s uncle and 
iheiefrom to the hospital at Kamakshya- 
guri where Fuleswari as well as her son 
weie treated by the doctor The party 
upon entering the house of the accused- 
appellant found the baby daughter lying 
dead in the courtyard and further found 
that P. W. s 9 and 11, namely, Baharmani 
and Kimsundar, weie absent The 
chowkidar came and took charge of the 
dead body of the child and also the Anchal 
Pradhan: Subal left for the Kamakshya- 
guri police-station and lodged the first 
information there (Ext. 1). The accused 
was not found in the village then; but 
towards the evening he was appiehended 
near his house by Mahendra (P. W. 8) 
and others after being surrounded An 
A. S. I. of the Kamargram police-station 
came to the place of occurrence on the 
next morning and took charge of the ac- 
cused and the dead body. The accused 
made a statement to him and produced 
the beki dao. After an inquest, the dead 
body was sent to the Alipurduar hospital 
for post-mortem examination Upon com- 
pletion of the investigation, the charge- 
sheet was submitted against the accused 
under Section 302 of the Indian Penal 
Code on the 23rd March 19G4 The com- 
mitting Magistrate thereafter sent the ac- 
cused up to the court of session under Sec- 
tion 302 of the Indian Penal Code and 
there an additional charge under Section 
307 of the Indian Penal Code was framed 
and the accused stood his trial under both 
the charges, namely, Sections 302 and 307 
of the Indian Penal Code 

3. The defence case inter alia is that 
the accused-appellant is not guilty and he 
did not commit the murder The further 
defence as would appear from the accus- 
’ed’s statement under S 342, Cr P. C and 
also the trend of the cross-examination is 
that the accused suffers from epileptic 
fits and at the material time he had no 
sense and therefore he was incapable of 
knowing the nature of his act or that he 
was committing something which was 
wrong or contrary to law. 

4. Nobody has appeared on behalf of 
the accused-appellant 


5, Mr. Amal Chandra Chattel iee. Ad- 
vocate, appearing on behalf of the State, 
has talien us through the entire evidence 
and made his submission on the basis 
thereof. He has contended inter alia that 
the evidence on record is clear and cogent 
and establishes the oflence charged and 
the plea of unsoundness of mmd that has 
been laised under Section 84 of the Indian 
Penal Code has not been proved by the 
nature of the evidence on record in general 
and that of the medical evidence in parti- 
cular In any event, he has urged that 
the onus that was on the accused peison 
under Section lO.'i of the Indian Evidence 
Act, has not been discharged in order to 
bring the case of the accused within the 
ambit of Section 84 of the Indian Penal 
Code 

(After discussing evidence his Lordship 
proceeded). — 

7. Against the background of the 
evidence as traversed above, we will now 
proceed to examine the charges and find 
whether the same has been established 
beyond leasonable doubt But before we 
do the same we have to consider and 
determine the material point that has 
been laised on behalf of the defence as 
to whether in the facts and cii’cumstances 
of the case, the accused who was stated 
to be of unsound mind was protected 
under the provisions of Section 84 I.P,C 
It was uiged specifically by the defence 
that the accused was not a normal man 
and had often epileptic fits, that at the 
time of the occurrence he had no capa- 
city, because of his unsound mind, to dis- 
tinguish between right or wrong, and 
that his mental faculties were impaired 
to such an extent that he was unable to 
understand as to what he was doing. This 
is a point which goes to the very roots of 
the entire case and if it succeeds, it will 
be a sufiicient defence to both the charges 
under Sections 302 and 307 I.P C 

8. Section 84 I P C lays down that 
"nothing IS an offence which is done by 
a person who at the time of doing it, by 
reason of unsoundness of mind, is in- 
capable of knowing the nature of the 
act, or that he is doing what is either 
wrong or contrary to law”. It deals 
with the deficiency of will due to weak 
intellect The concept incorporated in 
the said section is as old as the hills 
Jurists have given various reasons for the 
exemption of lunatics or of persons of 
unsound mind from criminal responsibi- 
lity It has been said that a mad man is 
best punished by his own madness ■ — 
Furiosus Furore Suo Puniter. As has been 
observed by Blackslone "the second case 
of deficiency in will which excuses from 
the guilt of crimes arises also from a 
defective or vitiated understanding, 
namely, in an idiot or a lunatic, for the 
rule of the law, as to the latter, which 
may easily be adopted also to the former 
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is that Furiosus Furore Suo Pumter”. It 
has further been laid down by the lurist 
that a mad man has no will ■ — Furiosus 
Nulla Voluntus Est He is therefore in all 
ages an obiect of commiseration, but as 
society has to be protected even afiainst 
the attacks of a maniac, the Code of Cri- 
minal Procedure provides for his deten- 
tion to prevent mischief as in Sections 464 
and 475 Cr. P C Such detention, how- 
ever, IS not his sentence 

9. The legal conception of insanity 
differs considerably from the medical 
conception. It is not every form ot in- 
samty or madness that is recognised by 
law as a sufficient excuse 

10. The most elaborate and authorita- 

tive exposition of the Law of Insanity in 
common Law is embodied in Daniel M’ 
Naghten’s case, (18431 8 ER 718, in 

the answers of the fifteen judges given in 
June, 1843 to the questions put to them 
by the Lords, in consequence of the popu- 
lar alarm provided by the acquittal of 
Daniel M’ Naghten The answers given 
by the Judges in the said case have been 
taken, on all hands, to be an authorita- 
tive statement of the Law of England on 
the subiect of insanity as a bar to crimi- 
nal responsibility. At page 722, the learn- 
ed Judges laid down inter alia that "every 
man is to be presumed to be sane and 
to possess a sufficient degree of reason to 
be responsible for his crimes, until the 
contrary be proved to their (Jury’s) satis- 
faction, and that to establish a defence 
on the ground of insanity, it must be 
clearly proved that, at the time of com- 
mitting the act, the party accused was 
labouring under such a defect of reason, 
from disease of the mind, as not to know 
the nature and quality of the act he was 
doing, or, if he did know it, that he did 
not know he was doing what was wrong’’. 
Section 84 I P C has incorporated this 
definition of unsoundness of mind It is 
recognised on all hands as a good excuse 
A reference in this connection may also 
be made to the charge to the lury deli- 
vered by Mr. Justice M’ Cardie in the 
well-known trial of Ronald True at the 
Central Criminal Court, Old Bailey, in 
May, 1922 reported in the Notable British 
Trials, Volume on Trial of Ronald True 
at page 246 It has thrown some revealing 
light on the subiect and is inter aha as 
follows "The law assumes that a man is 
prima facie sane, he must satisfy you 
otherwise if he desires to escape the con- 
sequences of a serious crime The English 
lav/ is complex both in civil and criminal 

cases with regard to insanity 

The foreign codes are simpler The langU' 
age theie used is broader, wider discre- 
tion IS given to tribunals Here we are 
concerned with the Criminal Law of 
England by which you and I are bound 
It IS plain, in my opinion, that insanity 
from a medical point of view, is one 


thing, insanity from the pomt of view of 
criminal law is a different thing Doctors 
exist to cure physical' and mental ills 
Juries and ludges exist to guard the life 
and property and the welfare of society 
There are some things which plainly are 

not insanity Mere eccentricity is 

not of itself insanity At one time 

m the history of the criminal law in this 

country, insanity was no defence | 

The law, I am glad to think, has pro-J 
grossed since then, for all law must pro-| 
gress or it must perish in the esteem of| 
men We have now to ascertain the lawj 
as it stands today and that law was con-i, 
sidered eighty years ago by a great body^ 
of Judges in 1843 in a case M’ Naghten,® 
(1843) 8 ER 718 which has so often been^ 
mentioned before you in this court” As^ 
the presumption of sanity, rt has been 
observed in Halsbury’s Laws of England, 
3rd (Simonds) Edition, Vol-29, at p -419 
that "every man is presumed to be sane 
until the contrary is proved and this pre- 
sumption holds as well in civil as in 
criminal cases” As to insanity, it has 
further been observed in Halsbury’s Laws 
of England, 3rd (Simonds) Edition, Vol- 
10, at page 287 that "where it can be 
shown that a person at the time of his 
committing or omitting an act. the com- 
mission or omission of which would other- 
wise be criminal, was labouring under 
such a defect of reason, from disease of 
the mind, as not to know the nature and 
quality of the act or omission or as not 
to know that what he was doing was 
wrong then such a person is not in law 
responsible for his act” Regarding per- 
sons of unsound mind, the same principle 
has been reiterated after an appraisal of 
the abovementioned cases, as well as 
some others, in Russel on Crime, 11th 
Edn at page 109, that "all persons who 
have reached the age of discretion (four- 
teen years) are presumed to be sane, and 
criminally responsible and in cases where 
a person subiect to attacks of insanity has 
lucid intervals, the law presumes the 
offence of such persons to have been com- 
mitted in a lucid interval, unless it ap- 
pears to have been committed in the time 
of his distemper In the older cases it ( 
was stated that it lay on the accused to 
prove that he was insane at the time of ; 
commission of an offence so as not to be j 
liable to punishment as a sane person. ^ 
But the modern rule is not so strict since fj 
the case of 1935 AC 462, in 1935 and ( 
It is now established that the prisoner i; 
need do no more than adduce evidence 
which raises in the minds of the iury a 
reasonable doubt as to his sanity” In the 
well-known case of Woolmington v. 
Director of Public Prosecutions, 1935 
AC 462, at p 481 Lord Chancel- 
lor Viscount Sankey, in concurrence 
with the other Law Lords, said 
that "Throughout the web of the 
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Enclish Criminal Law, one golden thread 
is always to be seen, that it is the duty 
of the prosecution to prove the prisoner’s 
guilt subject to what I have already said 
as to the defence of insanity and subiect 
also to any statutory exception”. The 
Lord Chancellor proceeded to observe 
that "no matter what the charge or where 
the trial, the principle that the prosecu- 
tion must prove the guilt of the prisoner 
is part of the Common Law of England 
and no attempt to whittle it down can be 
entertained” The above observations 
appear to have been somewhat modi- 
fied in the case of Mancini v D. P P. re- 
ported in 1942 AC 1, wherein Loid Chan- 
cellor Viscount Simon observed inter alia 
that "Woolmington’s case Was one in 
which the defence to the charge of mur- 
der was that of pure accident in circum- 
stances not alleged to amount to criminal 
negligence. The prisoner gave evidence 
to that effect and my noble and learned 
friend Lord Sankey lays it down that if 
the jury are either satisfied with his ex- 
planation or upon a review of all the 
evidence, are left in reasonable doubt 
whether, even if his explanation be not 

accepted, the act was unintentional 

the prisoner is entitled to be ac- 
quitted” In the case of Chankau v Queen, 
1955 AC 206, the Judicial Committee ob- 
served that "in cases where the evidence 
discloses a possible defence of self- 
defence, the onus remains throughout on 
the prosecution to establish that the 
accused is guilty of the crime of murder 
and the onus is never upon the accused 
to establish his defence any more than 
it is for him to establish provocation or 
any other defence apart from insanity 

11, The same is substantially the prin- 
ciple underlying the Law in India on the 
subiect as embodied in Section 84 of the 
I P.C and Section 105 of the Indian Evi- 
dence Act According to illustration (a) 
of Section 105 of the Indian Evidence Act 
the onus of establishing the plea under 
Section 84 I P C rests on the accused 
The burden of proving the existence of 
circumstances bringing the case under 
Section 84 I P C is thrown on the accused 
and Section 105 of the Indian Evidence 
Act directs that "the court shall presume 
the absence of such circumstances”. In 
order that Section 84 I P C may come 
into play it is to be established that the 
accused is of unsound mind and his cogni- 
tive faculties are so impaired that he did 
not know the nature of the act done by 
him or that what he is doing is either 
wrong or contrary to law In this connec- 
tion it will be pertinent to consider the 
several decisions of the Supreme Court 
on this point In the case of State of 
Madhya Pradesh v Ahamadullah, report- 
ed in AIR 1961 S C 998, it has been ob- 
served that "the crucial point of time at 
which the unsoundness of mind as defined 


in Section 84 I.P C has to be established 

IS when the act was committed 

The burden of proof that the mental 
condition of the accused was, at the ciu- 
cial point of time, such as is described by 
Section 84 I P.C , lies on the accused who 
claims the benefit of this exemption”. 
This was also a case of epileptic insanity 
In the case of Dhyabhai Chhaganbhai 
Thakkar v. State of Gujarat, reported in 
AIR 1964 SC 1563, the Supreme Court 
has again observed that "it is funda- 
mental principle of criminal jurispru- 
dence that an accused is presumed to be 
innocent and, therefore, the burden lies 
on the prosecution to prove the guilt of 
the accused beyond reasonable doubt. 
The prosecution, therefore, in a case of 
homicide shall prove beyond reasonable 
doubt that the accused caused death with 
the requisite intention described in Sec- 
tion 299, of the Penal Code But under 
Section 105 of the Ewdence Act the bur- 
den of proving the existence of circum- 
stances bringing the case within the 
exception lies on the accused, and the 
court shall presume the absence of such 
circumstances Under Section 105 of the 
Evidence Act, read with the definition of 
'shall presume’ in Section 4 thereof, the 
Court shall regard the absence of such 
circumstances as proved unless, after 
considering the matters before it, it be- 
lieves that the said circumstances existed 
or their existence was so probable that a 
prudent rnan ought, under the circum- 
stances of the particular case, to act upon 
the supposition that they did exist” It 
has again been observed by the Supieme 
Court in the case of Bhilcari _ v 

State of Uttar Pradesh, reported ' in 
AIR 1966 SC 1, that "Section 84 

I P C can be invoked by the accused for 
nullifying the evidence produced by the 
prosecution This he can do by establish- 
ing that he was at the relevant time in- 
capable of knowing the nature of the act 
or that what he was doing was either 

wrong or contrary to law 

Every person is presumed to know the 
natural consequence of his act Similarly 
every person is also presumed to know 
the law The prosecution has not to esta- 
blish these facts It is for this reason that 
Section 105 of the Evidence Act placed 
upon the accused person the burden of 
proving the exception relied upon by 
him ” 

12. It has been contended in this con- 
nection by the defence that the prosecu- 
tion could not really prove any motive 
as to why the said offence was committed 
by the accused-appellant and as such it 
appears prima facie that the accused, 
unless he was of an unsound mind, could 
not hack down his own child and attemnt 
to kill his wife and the other son We 
must hold, however, that mere lack of 
proof by prosecution of a motive for 
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.offence cannot be substitute for positive 
proof required of the defence In this 
connection we refer to the case of Attor- 
ney General for the State of South 
Australia v John Brown reported in 1960 
A C 432, at p 442 of the said report, cer- 
tain passages in the summing up of Mr. 
Justice Abbot, the trial Judge, have been 
given as follows — "Gentlemen, through- 
out the centuries of civilisation crimes 
have repeatedly been committed without 
any apparent or discoverable motive 
That IS one of the reasons why, in our 
childhood, we were taught never to put 
temptation in anybody’s way and what 
would be temptation for another man, 
might be no temptation whatsoever to 
us. You may, perhaps, remember the 
words of Shakespeare — "How oft the 
sight of means to do ill deeds makes ill 
deeds done’’ Lord Tucker in delivering 
the opinion of the Priviy Council refused 
to accept the presumption of law indi- 
cated in the High Court’s ludgment that 
uncontrollable impulse is a symptom of 
insanity and observed as follows "But 
where the whole case for the defence is 
based upon the accused having a parti- 
cular form of mental disease such as 
schizophrenia, the nature and symptoms 
of which are known to psychiatrists but 
knowledge of which cannot be attributed 
to a lury, the law will not step in to 
instruct a lury in the absence of medical 
evidence as to the 'true operation of un- 
controllable impulse as a possible symp- 
tom of insanity of a required kind and 
degree’ ’’ We hold therefore, that the 
standard of proof required by the law of 
India under Section 84 I PC read along 
with the provisions of Section 105 of 
the Evidence Act, is not any the less, and 
that a mere lack of proof by the prosecu- 
tion of a motive for the offence cannot 
be a substitute for the positive proof re- 
quired oi the defence In the present case 
the evidence does not fulfill the onus 
which was on the accused to establish 
insanity We further refer to the recent 
case of Kannakunnummal Ammed Koya 
V. State of Kerala, AIR 1967 Ker 92, 
wherein _Mr Justice Anna Chandy and 
Mr Justice M Madhavan Nair. have held 
that to earn exemption under Section 84 
I P C defence has to prove insanity of 
accused at the time of the offending act 
and that fear complex, excitement or 
irresistible impulse with loss of self- 
control, even if proved in a case, affords 
no defence to a crime under the Indian 
Law They have further held that the 
burden of proving existence of circum- 
stances bringing case under Section 84 
I P C hes on the accused and the court 
must piesume absence of such circum- 
stances 

I i'h To put it m a short compass, the 
ingredients of Section 84 of the 
'Indian Penal Code. are in the first place 


with the accused Before he can be 
entitled to the benefit of Section 84 I P C 
he must establish that at the time of com- 
mitting the act, he was Non Compos 
Mentis — not of a sound mind If he 
does not succeed in this preliminary issue, 
the plea must fail In the second place, 
even if, the accused was of unsound mind 
he must prove that the said unsoundness 
of mind was of a degree and nature to 
fulfil one of the tests as laid down m the 
said section, namely, that by reason oi 
such unsoundness of mind he was incapa-| 
ble of knowing the nature of the act on 
that he was doing what is either wrong oi 
contrary to law Ij 

14. Let us now test the evidence onf 
the point in the light of the principle^,' 
mentioned by us above (His Lordship 
then discussed the evidence and pro- 
ceeded — ) 

15. In view of the said evidence, al- 
though in the first blush it may_ appear 
that a father would not kill his own 
daughter and iniure his wife and a son 
until he went berserk, but nonetheless 
first impressions alone will not do In order 
to get the benefit of Sec 84 of the Indian 
Penal Code the essential ingredients 
thereof must be satisfied and having 
traversed the evidence on record, we are 
of the opinion that it cannot be said that 
it is one of those cases which come clearly 
within the ambit of Section 84 I P C The 
evidence on record, fails not only to 
establish the most material point that the 
accused was insane or was of unsound 
mind at the time of committing the 
offence but, on the other hand, the body 
of evidence adduced in this behalf by the 
prosecution rules it out At best it esta- 
blishes that the accused-appellant is 
a diseased person and undergoes epileptic 
fits But It does not appear on the evi- 
dence on record that he had any such fit 
on that day immediately before or after 
the occurrence or during the period when 
he was absent from the place of occur- 
rence and before his arrest m the even- 
ing on the date in question It is also 
shrouded in darkness Therefore although 
one may have some sympathies for the 
accused, the same cannot however be sus- 
tained upon ultimate analysis It is said 
that law IS good but lustice is better But 
it is also true that lUstice must be in 
accordance with law Therefore although 
the incident may after all have been due 
to an outburst of the accumulated frustra- 
tion of an unfortunate person, who was 
dogged bv ill-luck at every step, we are 
constrained to hold that he is not entitled 
to the protection under Section 34 of the 
Indian Penal Code 

16. We will now enter into the merits 
of the case and talie up for our considera- 
tion the chaige under Section 302 I PC 
in the first instance In order to establish 
the same, the prosecution has got to prove 
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in the first place that the death of the 
child has taken place, secondly, that such 
death has been caused by or in conse- 
quence of the act of the accused-appel- 
lant, and thirdly, that the said act was 
done with the intention of causing death 
or It was done with the intention of 
causing such bodily injury as the accused 
\new that it was likely to cause death or 
■c IS sufficient in the oidinary course of 
,•5 lure to cause death oi it was so immi- 
j^'Jitly dangerous that it must, in all 
»ipbability, cause death, or such bodily 
®uiy as was likely to cause death 
llw7. As to the death of the infant 
«iehter of the accused-appellant, it is 
m challenged P W. 21 Kanti Ranjan 
rgs. A S.I. of Kumarj^ram Police Station, 
yoceeded to the place of occunence on 
^e mominjT followinir the 29th Septem- 
ber, lf)G3, and found the body of the dead 
eirl and held an inquest on it in presence 
of Dharani Chatterjee, Mutaru Roy, Har 
Kanta Roy 'and others on the identifica- 
tion by P.W. 1, the mother. He sent the 
dead body for post-mortem examination 
thioufih a constable (P W. 22) and the 
post-mortem examination was held by 
PW 5 The dead body was identified by 
PWs. 2, 3. 4. G. 7, 8, 9. 10, 11. 12. 14. 
15, 16. 19, 20 and 22 These witnesses, 
therefore, clearly prove the death of the 
infant daughter of the accused-appellant 
on the 29th September, 19G3. As to how 
she died, P.W. 5. who held the post- 
mortem examination on the dead body of 
the child, found several injuries 

1 4”xl”xbone deep incised wound 
on the right cheek 

2. 3” X 2” X cavity deep incised wound 
on the left side of the abdomen 

And on dissection he found the 9th and 
the 10th nbs cut along injury No 2 
Death, in his opinion, was due to shock 
as a result of the injuries which were 
homicidal and ante-mortem in nature In 
any event, the said evidence of P W 5 
establishes beyond reasonable doubt that 
the baby daughter of the accused-appel- 
lant died because of the injuries found 
on her person by the said witness The 
doctor further stated that those injuries, 
as found by him, were caused by a heavy 
and sharp-cutting weapon like a beki dao 
like Ext I The 'Corpus Delecti’ therefore 
IS well established 

18. The next point for determination 
IS as to who inflicted the said injurleo 
v/hich caused the death of the baby 
PW 1 Fulcswari, P.W 9 Baharmam and 
PW. 11, Kimsunder are the material wit- 
nesses on the point and they have unequi- 
vocally stated that it was the accused- 
appellant who inflicted the said injuries 
in the manner mentioned above There 
is no reason to disbelieve this body of 
evidence Some criticism was made that 
P.W 9 being the step-mother, may have 


been interested, but the same does not 
hold good so far as the evidence of 
P.Ws 1 and 11 is conceined They have 
not been even cross-examined on the 
point and theie is no reason as to \yhy 
their evidence should be brushed aside. 
As the doctor has held that the death of 
the baby was due to the injuries described 
above, it can be safely concluded that 
the death of the baby was caused by '"^e 
injuries inflicted on her by the accused- 
appellant as deposed to by P Ws, 1, 9 
and 11. 

1.9, The Question that now remains for 
consideration is whether the accused- 
appellant had any intention to cause the 
death of the infant daughter or had the 
intention of causing such bodily injury 
as the offender knew it to be likely to 
cause her death or that it was done witii 
the intention of causing bodily injury 
sufficient in the ordinary course of nattve 
to cause death or that the accused knew 
that It was so imminently dangeious that 
it must in all probability, cause death 
and committing such act without any 
excuse We have been taken through the 
evidence on record and it is difficult for 
us to hold, on the evidence on record and 
in the peculiai facts and circumstances of 
the case, that there was any such inten- 
tion or knowledge Undoubtedly, there 
was a number of injuries and the seat of 
the injuiies was on the neck, but it can- 
not from that alone be safely concluded, 
in view of the other circumstances on 
recoid, that the accused-appellant had 
such knowledge The learned Addl Ses- 
sions Judge in order to hold the accused- 
appellant guilty under Section 302 of the 
Indian Penal Code has concluded that he 
was so guilty because the nature of the 
injuries was such that it can be conclud- 
ed safely therefiom that the accused had 
either the intention to cause the death of 
the child or had the knowledge that 
death was the most likely result of such 
act There is no finding at all that the 
person committing the act knew that it 
was so imminently dangerous that ii 
must, in all piobability, cause death It 
was more so incumbent in view of the 
peculiar facts and circumstances of the 
case The accused was an epileptic patient 
Evidence further is that he was the 
head of a hungry family and was buffeted 
by misfortune P W 1 Fuleswan hersell 
in her evidence has unequivocally stated 
that the accused and the members of his 
family were passing their days in great 
difficulty due to want of money and that 
2 or 3 days before the occurrence they 
could not even have their normal meals 
She further stated that the accused could 
not feed them properly and he sometimes 
used to go off his head and during this 
period he himself could not eat and use 
to be silent Coupled with this is the evi- 
dence of P.Ws 9 and 11 that the step- 
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mother advised the son to kill his famil'y 
if he could not feed them properly and 
immediately thereupon the son, who 
the accused-appellant, brought out a 
beki dao and started assaulting the mem- 
bers of his family. It is difficult for us lu 
hold in the circumstances that the accus- 
ed had any such requisite intention or 
knowledge in order to bring home the 
charge under Section 302 of the Indian 
T.enal Code We find however that the 
evidence on record is sufficient enough tj 
establish a charge under Section SOd 
Part I of the Indian Penal Code. 

20. As to the next charge under Sec- 
tion 307 of the Indian Penal Code that on 
or about the same date and at the same 
time the accused caused hurt to his son 
and to his wife with such intention and 
knowledge and under such circumstances 
that if by those acts he had caused the 
death of those two persons, he would 
have been guilty of murder and thereby 
committed an offence under Section 307 of 
the Indian Penal Code, the evidence on 
the point can be put in a short compass 
The doctor (P W 17) has deposed that on 
the 29th September, 1963, he examined 
Paresh alias Kandura aged about 3 years 
and he found several iniunes which we 
have already discussed above According 
to him, the said imuries were caused oy 
a sharp-cutting weapon, as for example, 
a beki dao like Ext I and he further stag- 
ed that the neck is a vital part of tne 
body and had the blows been struck with 
greater intensity, they might have caused 
the death of the inpired P W 17 has not 
been cross-examined at all Coupled with 
this IS the evidence ofPWs 1, 2, 3, 4 and 
6, establishing the elements of the charge 
under Section 307 of the Indian Penal 
Code We have already discussed the 
evidence and hold that upon the same, 
the charge under Section 307 of the 
Indian Penal Code has been established 
beyond reasonable doubt Beki dao is a 
sharp weapon and as such a dangerous 
one and the neck is a vital part of the 
body The accused had not only struck 
his son Paresh but had further throvn 
the beki dao towards Fuleswari striking 
her on the neck The defence was, as we 
have already observed before, the plea 
of unsound mind under Section 84 of the 
Indian Penal Code We have already 
found that the exemption provided for 
under Section 84 of the Indian Penal 
Code is not available to the accused- 
appellant and, therefoie, we hold that the 
charge under Section 307 of the Indian 
Penal Code has been well established 
21. In \dew of our above findings, we 
conveit the order of conviction of the 
accused-appellapt from Section 302 of the 
niQian Penal Code to one under Sec 304 
e ^ of the Indian Penal Code and sent- 

nce him to undergo rigorous imprison- 
ment for 7 (seven) years. We uphold the 


order of conviction and sentence of the 
accused-appellant under Section 307 of 
the Indian Penal Code and direct that 
the sentences are to run concurrently. 
The appeal is disposed of accordingly. 

22. R. N. DDTT, J.; I agree 

Order accordingly 

I 
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T. V R. TATACHARI, J. | 

Devi Ram, Petitioner v State, Respoff 
dent f ’fl 

Criminal Revn Appln No. 66 of 19gV 
D/- 11-1-1968 M 

' (A) Criminal P.C. (1898), Ss. 244, 242, 34^ 
— Prosecution of accused for offence under 
S. 409, Penal Code (1860) — Accused deny- 
ing receipt of money and his signature on 
receipt — Request to get signature veri- 
fied by handwriting expert — Duty of 
prosecution — Conviction without getting 
expert’s opinion is illegal. 

Depending on the oral evidence of cer- 
tain witnesses, the accused was sentenced 
for offence under S 409, Penal Code {I860) 
though he denied twice in examination 
under Ss 242 and 342 that he had either 
received any amount or passed receipt 
therefor under his own signature He also 
stated that the concerned receipt be sent 
to handwiiting expert, but the Magistrate 
refused to do so on the ground that the 
accused had never applied 
Held, that it was the bounden duty of 
the prosecution to get the signature ex- 
amined by a handwriting expert m order 
to establish their case against the ac- 
cused, as it reflected to a considerable ex- 
tent on the credibility of the witnesses, on 
whose evidence the conviction was based 

(Para 17) 

(B) Criminal P, C. (1898), S. 342 — 
Exammation under — Failure of Magis- 
trate to make detailed reference to pro- 
secution evidence — Prejudicial to accus- 
ed — Contravenes S. 342 — Accused al-. 
ready knowing case against him — No 
ground to excuse such failure. 

The obiect of S 342 is to give oppor- 
tunity to the accused to answer each and 
every piece of evidence adduced and 
relied upon by the prosecution There- 
fore, it cannot be said that the accused 
IS not preiudiced by the absence of a de- 
tailed reference to the prosecution evi- 
dence in the examination under S 342. 
only because he knew the case againsi 
him Thus, putting a question to the 
accused in examination under S. 342, as 
to whether he heard and understood the 
statements of the prosecution witnesses 
who had appeared against h im a nd his 
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niv'v.ir in nflum.’itivf tht'U'fo, dnc. not 
.‘atirfs" th<' tefusin-'in* .nt of S. 8!'! A!H 

?c •sr-H air sc Foil 

{Fauo; I'K I!.'!) 

(C) Criminal W C. (1 888), S. -1119 - 
KeJrinl when irrnntcd — Conviction 
trial Court hn^cd on mirolinblc cvitlfnci 
oniv — Accused under trial for lon'^ 
period — Retrinl is not justifiable, 
t Whvje the tniiv t\inence on which coiv 
K'iction is bn^-ec! has to i>L‘ Jeitaideti as un 
(.liable and the same i'. e>:dudi(i anci 
';hcn‘ IS no otricr ('vid' ncs' .'Khiuced bv tlw 
mroscciilion which biiiur^ borne (he nuill 
\\f the aecu'-cd. it is unfaii to and ev( n an 
Hnra.'stnont of the accu'cd to leinnnd the 
IJate for fresh trial after the lap-e ol 
Ci<'avlv 4 Ycnrs from the date of .slleced 
mficneo and thereby enable the pio'ccu- 
tion to fill un the lacuna in their evi- 
dence AIR IPa.'i SC 7.^2. Foil 

(Para 24) 

Ca.scs Rctcrred: Chronolocicnl Paras 
(1035) AIR 1055 SC 702 (V 42)- 

1055 Cii LJ 1014. rdani hander v, 

Hyderabad Slate 22 

(1055) AIR 1955 SC 408 (V -lO)- 

1053 Cri LJ 1055. Hatlie Sine'b v. 

State of M. P. 21 

S Mnlhoti-a, for Petitioner. K. C Pan- 
dit, for State. 

ORDER: — This Revision has been filed 
acamst the ludcmcnt of Shii Rniinder 
Nath Anttai-wal. Se.ssions Judfje, Idahas-u 
dated 1G-0-10G7. in Criminal Appeal No 
35/M-)0 of 10G7, dismissint’ the appeal 
and upholdinc the older of conviction and 
sentence passed by Sbri Roop Smeh Nepi. 
Mamstralo, 1st Class. Jvibbal, dated 28-7- 
10G7. ajtainst Devi Ram. the petitioner 
herein 

2. The ca‘'e of the prosecution was a‘= 
follows — 

One Jhinu Ram had obtained a decree 
for Rs 1801 .50 pai.se aitainst one Bn Smith 
a resident of the villaije Kach The de- 
cree-holdei. in execution of the decree, 
col the pioporlv of the lurlKrnent-deblor 
attached On 8-1-10G4, the oxecutinn 
court issued a svarrnnt of sale which was 
made returnable on 27-2-1 004 The dale 
of sale was fixed as 18-2-1004 The 
warrant of sale that was iss'uod w'as for 
Rs, 1301.50 paise The said wairant wa‘ 
sent to the Teh.sildar Chopal, for execu- 
tion. and the said Teh.sildar cntuisled the 
warrant for execution to Devi Ram. the 
petitioner herein, who was a bailiff 

3, On 18-2-1 9G4, Devi Ram accompani- 
ed by a peon. Kundan Smith, and the 
deci ee-holder, .Ihinu Ram. svent to the 
villa f^a of the ludcment-debtor. Bir Smith 
Two pel sons, namely, Sunder Smith and 
Durita Smith, were summoned to the 
house of ludftmenl-debtor Devi Ram 
asked the iuditmenl-debtor whether he 
was willinit to pay the decretal amount 
and also told him that if he did not pay 


the amount, his properly v.mild be .'■old 
Tiie piditment-debloi expies'cci his wiil- 
inrtmv to pay the decretal amount. 

4. The nidnm?-nt-debtor liad picvimis- 
Iv paid Rs ROOD/- to the deer ee-l)older, 
and on I.';-2-i!tGl. only R,''. 801.50 _ parse 
lemained to be paid to the decree-holder 
Tne luditment-debtoi paid the 'aid sum 
of Rs OOl.nO parse to the bniliff. Devi 
Ram. towards the balance of the decretal 
amount Devi Ram executed a leceipl 
(Ex. P/S) on which the two per .sons men- 
tioiud aboci.-. Sunder Sineh and Duiita 
Sinch. atte.sfed a* vitnc'ses The decree- 
holder demanded the amount from Devi 
Ram. but was told bv Devi Ram tnal the 
amount would be sent to the court and 
lie could tab.o the money from the court 
But. on the wav. the bailiff. Devi Ram, 
told tlie dctrec-holdcr that lie would pay 
the money to tlie decree-holder, and that 
the latter .should nivc a receipt for the 
s.ome The decree-holder was acieeabic 
to jt. but the bailiff. Devi Ram, offered to 
liay only Rs. 'lOH/-. The decree-holdc! 
lefused tire .same and wati'ed the pay- 
ment of the full amount of Rs 801 50 pai* 
:-e Thereupon. Devi Ram told the de- 
cree-holder that he would have to wait 
for a year to cot the amount. In the 
re.sult, no amount was paid to the aecree- 
holdcr by Devi Ram 

n. On 27-2-10G5. the dccrcc-boldcr 
Jhmu Ram, appeared before the learned 
Subordinate Judi'o. Shir P. L Shni-ma, 
and was told by the leaimod Subordinate 
Judfze that noilhet the lepoil ol the 
bailiff had come nor the monev was le- 
ceived The dccice-holdei, Jhinu Ram, 
told the Subordinate Judsc that Rs. 801 
50 paise. the balance of the aecrelnl 
amount, had been paid bv the judi,menl- 
dcbtoi to the bailiff Thereupon, the 
learned Subordinate Judce sent a commu- 
nication to the Tchsildar. Chopal. askinp 
the latter to .send the rcpoit and the 
money to the Com I of the Suboichnatc 
Judqc. ThcoK The dcciee-holdei told 
the Tehsildai also that the uidKment- 
debtor had paid the amount of R.s 801- 
50 paise to the bailiff. Devi Ram The 
Tehsiidai .summoned the bailiff, and the 
bailiff told the Tchsildar that out of the 
amount of Rs 1500 50 paise menlicned in 
the warrant of sale, the decree-holdci 
had received Rs 500/- in lieu of the floods 
attached, that the judnmenl-debtor .slated 
that ho w'ould pay the balance of 
Rs 891 50 paise in the evenin", that the 
judgment-debtor did not, how'evci. pay 
the said amount in the evening, and that, 
therefore, the said amount w'as not re- 
ceived at all from the judgmenl-dobtor 

C. The Tchsildar conducted an enctuiiy 
and sent a report (Ex P/II) to the Sub- 
ordinate Judge, Thcog. foi fuithcr action 
The Suboidinale Judge, Thcog. sent Ihv 
report to the District and Sessions Judge, 
Mahasu, On a report by the leai'ncd 
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Sessions Judse, Mahasu, a case under 
Section 409, Indian Penal Code, was re- 
gistered against the bailiff, Devi Ram, 
the petitioner herein 

7. The prosecution examined 13 wit- 
nesses in support of its case Out of 
them, the material witnesses were P W 5 
Bir Singh (ludgment-debtor), P W. 6, 
Jhinu Ram (decree-holder), P W 7. Sun- 
der Singh (who attested as witness on 
the receipt, Ex P/S), and P W 8, Durga 
Singh (who also attested as witness on 
the receipt, Ex P/S) 

8. The accused, Devi Ram, was ex- 
amined on two occasions, once at the 
beginning of the trial, and then again on 
the conclusion of the prosecution evi- 
dence In the first examination, the 
accused admitted that he was entrusted 
with the warrant of sale, but denied hav- 
ing received the amount of Rs 891 50 par- 
se from the ludgment-debtor and execut- 
ed the receipt He also stated that the 
receipt was not in his hand and that it 
should be sent to an expert for his opi 
nion In his second examination, after 
the conclusion of the prosecution evi- 
dence, he stated that the witnesses made 
false statements, that he did not execute 
the receipt (Ex P/S), and that he wished 
to send it to a handwriting expert 

9. He also examined two witnesses, 
D W 1, Kundan Singh, and D W 2, 
Roshan Lai D W 1 stated that he knew 
the handwriting of the accused, and that 
the signature (Ex P W 7/A) on the receipt 
(Ex P/S), was not the signature of the 
accused, Devi Ram D W 2 stated that 
he had prepared a copy of the receipt 
(Ex P/S), at the time of the enquiry by 
the Tehsildar, and that in that copy, the 
word 'Na’ was left out by mistake 

10. The learned Magistrate by his 
iudgment, dated 28-7-1967, believed the 
evidence of the prosecution wntnesses 
and held that the accused, Devi Ram re- 
ceived the sum of Rs 891 50 parse from 
the rudgment-debtor, and did not pay the 
same either to the decree-holder or into 
the court, that he thus misappropriated 
the amount and committed the offence 
under Section 409, Indian Penal Code In 
the result the learned Magistrate con- 
victed the accused and sentenced him to 
rigorous imprisonment for one year and 
to pay a fine of Rs 500/- and m defauli 
of payment of the fine to further undergo 
rigorous imprisonment for 4 months 

11. Against that iudgment, the accus- 
ed preferred Criminal Appeal No 33- 
M/lO of 1967 to the Court of the Sessions 
Judge, Mahasu The learned Sessions 
Judge, by his iudgment, dated 16-9-1967, 
dismissed the appeal It is against that 
iudgment that the accused has preferred 
the Piesent Revision Application to this 
Court 

12. Shri S Maihotra. the learned 
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counsel for the petitioner, raised three 
contentions before me, viz — 

(1) that the lower courts committed 
an irregularity in not sending the leceioi 
(Ex P/S) for the opinion of a handwrit- 
ing expert, 

(2) that the evidence of the prosecu- 
tion witnesses regarding the payment oj 
the amount by the ludgment-debtor to 
the petitioner and his execution of the 
receipt (Ex P/S), should not have beer, 
accepted bv the lower courts, and 

(3) that the prosecution case was nc j 
put to the accused in detail in his examr 
nation under Section 342 of the Ciimina' 
Procedure Code, and that the pelition4,| 
was considerably preiudiced thereby 

13. The receipt (Ex P/S), which il 
alleged to have been executed by th^ 
petitioner, Devi Ram, is in Urdu, and the 
same was translated by the learned 
counsel for the petitioner as follows — 

"The occasion for writing that Rs 891 
50 paise, half of which are Rs 445 75 p 
were not received in the case of Jhinu 
Ram, decree-holder v Bir Singh, ludg- 
ment-debtor, from Shn Bir Singh, ludg- 
ment-debtor Hence this receipt dated 
18-2-1964 

Sd/- Devi Ram Bailiff 
18-2-64 

Sd/- Sunder Singh Sd/- Durga Singh 
Parwey Kedi 
18-2-64 

14. As already stated, the petitioner, 
Devi Ram, was examined on 11-6-1965, 
by the Magistrate, before the trial com- 
menced In that examination, he was 
put a question and he answered the same 
as follows — 

"Question Kaya Kuch Aur Bhi Kahena 
Chahate Ho’ (Do you want to say any- 
thing else’) 

Answer Men Rasid Yahe Nahm Hai 
Expert Ko Bheu Jave Yahe Mere Hath 
Ki Likhi Nahin 

(This IS not my receipt This should be 
sent to the handwriting expert This is 
not written m my hand) ” 

15. After the conclusion of the prose- 
cution evidence, the petitioner, De\i Ram, 
was examined under Section 342, Crimi- 
nal Procedure Code, on 8-11-1966 In 
this examination he was put only 4 ques- 
tions and he answered the same The 
questions and answers were in Hindi and 
they have been translated by the leained ' 
counsel for the petitioner as follow's — ^ 

"1 Question Have you heard and 
understood the statements of prosecution 
witnesses who appeared against vou’ 

Answer Yes 

2 Question Do you wish to say some- 
thing about the witnesses’ 

Answer Yes All the witnesses have 
made incorrect statements 

3 OuGfitinn Will -rmn looH 
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Anwei Yi.^ 

•!. Quc'iion: Do you v, rh to say 
Ihirm » !• ' ? 

Anavi.r. Vc'. Tiv' Kcc-int v. hich 
b<.<.n nioduced rr, ejt.up'-t me i-. iruoiacl 
I V. i;di to nr.ci it to the hendv.-iUint; c::- 
j>"rl for ttraiiunation ” 

IG. Tile contention of llio ienincd 
Yuur-cl for th'^ DYitinnM'’. i*' Ihtit t'ne 
,u;urid njiui- stvd that tlio i itjnab.tv tin 
;'l!c!:(d lecfipl flh: P/S) ihovdd ii- 
to a handy, ntint; c::p<‘ji f^- hia 
..|,nion. and that iho lower coiii.r. tnrd 
'Itnot <^epd;rf,' tiio raino to the hfodv. lit- 
•’.fe A Mniil.'i! ai t’.umfol^ waJ 

) /‘^ 5 e'''.ed before the learned Klaylsliate 
snii bru'hed it ntide hv ob-eivnu, 
tile accused rdatod in his sfateincnl 
yjer Section 312 tiiat— 

pT "he v.ants to send the icceipt (Er. Pi 
S) to the handvntine; ti.'fK rt hut lie never 
; tjphed to do th'* i .ame ’’ 

In t.pothcr part of tiie niditinent. the 
learned riatiirtiMle auain ob'^ervid as 
fot’ov S' — 

"He nl o denied ins .siitnatuie on this 
lecipl for v.hr.h in h'' ‘latenriu rdven 
by him under Section 312. Cr. P. C. he 
wanted to ' ' nd it to hnndw'ritinn mip-it 
which he faded to do to. and iie produc- 
ed Kundsn Sintth. DV.b 1. who .states tiiat 
the sitinatuies of Siiii Dcvi Ram. accured. 
do not tally with the .'^itjnatures of Ex. 
P\V. 7/A on K:: P/S." 

The leaiTicd Sc.'-cion'^ Judi'e dealt with a 
<^imi!ar art’umenl before him by observ- 
ing as folIow.s — 

"The wUne'ies foi the pro<-''-'CUtion have 
in clcai words stated tiiat the iitinaliire; 
at the place Ex P-7/A arc that of the 
accused. I have no rcamn to di. believe 
the statement', of prosecution witne.sscs 
in this respect I find it v.'ill reive no 
useful purpose to send the icceiol to 
handv’ntmK expcit for havinir Ins opi- 
lion ” 

17, The observation of the learned 
kagistrate that the accused wanted to 
knd the signature on the leccipt to the 
dandwntme expert but faded to do ro 
md never applied to do the 'amc, is 

I 'early an erroneous appioach to d’t 
'jG.stion. The accu.'^ed. even in his 
kammalion pnoi to the cxamm.ation of 
^le prosecution vitnorscs, .stated m cP-ai 
2 rms that the leceipl was not cwccutcd 
him and should be sent to a handwrit- 
nt; expert It is true that in his exami- 
nation under Section 342, Cnminal Pio- 
cedure Code, after the conclusion of the 
evidence of the pioseculion. he used the 
words that he wanted to send the sicna- 
lure on the icccipt to a h-andwiiting ex- 
pert Reading the two answens together, 
it is obvious that his mtenfion was that 
the court 'hould '•end the disputed ‘inna- 
ture on the receipt to a handv/rilina ex- 
pert Further, when the sifinatuie on 


the receipt was denied bv the accused. j{ 
was tile bounden duty of the prosecution 
In Cet tile MP'naluie examined by a Jiand- 
ehitinit expcit in older to estabh;-h their 
(vre auainst tiie accused. The learned 
Sessions Judi'e also cried in Ihinhmr; lhai 
no ireful purpose would be seried b't 
rcndine the alleited .'-icnatuie on the 
itceipl to a iiandv.ritinc expert Ho failed 
to ICC that if the .sitinaUne was found 
not to be the .siitnatuie of the pelitionei 
Dc-vi R.'im, It reflects to a consideiable 
extent on the ti edibility of tlie witnesses. 
P W.s ,3 and 8. w-iio deposed tiiat the peti- 
tioner, Devi Ram. executed tiie icceipt 
aftoi icceivun: (he money from the iudg- 
nient-debtor. It was, tliereforc, essen- 
tial that the' .sif>natiire on the receipt 
should have been .sent to a hnndwrilint; 
expert 

18. Both the lo'ver courts jelied upon 
the ceidence of P Ws "> to V, ir paidinit the 
s'iunrtutc of the petitioner, Devi Ram. on 
the leceint (Ex P/S). 

Iti. P \V. a, Bir Sin"h (iuditment-deb- 
lor) slated in his evidence — 

"1 cannot road the icceipf It v.'a.s 
written in Urdu It is Ex P/S" 

P.W. G. .Tliinu Ram. decree-holder, no 
doubt, stated in his chief-examination 
that the accused issued the receipt, but 
he nPo .staled as follow.s — 

"I identify (he paper of Ex P/S but 
I cannot identify the .si"nnluio on it." 

P \V 7. Sunder Smc’h. who is .said to have 
.MCned as a witncs.s on the receipt, staled 
as follow'G — 

"I have .seen Ex. P/S. It wac the same 
receipt whicii was written by Devi Ram 
It bears my .sutnnUire as also the si^tna- 
ture of Duirtn Sinnh 

X X X X 

Ex P-7/A is the signature of Devi Ram 
which was made in my presence ” 

PW 8, Durnn SinGb, who is said to have 
signed the receipt as a V'itno',s. slated as 
follows — 

"In my presence Devi Ram .signed re- 
ceipt Ex P/S" 

In the earlier part of the chief-examina- 
tion, he stated — 

"I have seen Ex P/S. on which mv 
'.iGnaliire appeals at Ex PW f’.'A which 
i', coi reel ” 

Thus, the evidence of P Ws 5 and 0 docs 
not cslablrh that the alleged .siGnatuio 
on the icceint (Ex P/S) was m f.ict. that 
of (he petitionei. Devi Ram The evi- 
dence of P tVs 7 and 8, howcvci . is. no 
doubt, to the cfTecI that the said .sienatuie 
was that of the petitioner, Dcvi Ram 
But. as alieady pointed out if on an 
examination by a handwntme expeit, the 
sicnature on the leceupt is found to bo 
not that of the potitionci, the statements 
of P Ws 7 and 8 'voukl not hn\e anv 
weiehl and indeed their credibilitv itself 
becomes doubtful The petitioner was 
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clearly preiudiced by the failure of the 
lower courts or the prosecution to send 
the signature on the receipt for an exami- 
nation by a handwriting expert, and the 
learned Sessions Judge was not right in 
statmg that no useful purpose would be 
served by sending the signature for the 
opimon of a handwriting expert In the 
circumstances, it was necessary in the 
interests of lustice to get the alleged 
signature of the petitioner on Ex P/S. 
examined by a handwriting expert As 
the alleged signature on the receipt wa' 
not got examined by a handwriting ex- 
pert, it IS not safe to rely upon it as evi- 
dence against the petitioner (accused) In 
this view, it IS not necessary to consider 
the effect of the alleged alteration m the 
language of the receipt by the interpola- 
tion of the word "Na”. 

20. As regards the second contention 
of Shri Malhotra, since the credibility of 
the prosecution witnesses, particularly 
P Ws 7 and 8, depends on the genuine- 
ness or otherwise of the alleged signature 
of the petitioner on the receipt (Ex P/S), 
and as the said signature was not got 
examined by a handwriting expert, it is 
not safe to rely on the bare oral state- 
ments of the witnesses, P Ws 5 to 8, 
when they are not supported by any con- 
temporaneous documental y evidence 

21. The third contention of the learn- 
ed counsel for the petitioner that the evi- 
dence of the prosecution witnesses was 
not put in detail to the accused in his 
examination under Section 342, and that 
he was preiudiced thereby, has. in my 
opinion, considerable force The four 
questions that were put to the accused 
and the answers given by him have al- 
ready been extracted above The evi- 
dence adduced and relied upon by the 
prosecution was not at all brougnt to 
the notice of the accused in the said ques- 
tions The learned Sessions Judge ob- 
served that the accused knew the case 
against him, and that, therefore, he was 
not preiudiced by the absence of a aetail- 
ed reference to the prosecution evidence 
in the examination under Section 342. 
Criminal Procedure Code The learned 
Sessions Judge clearly fell into an error 
in making the said observation The 
accused might know what the case against 
him was But the obiect of Sec 342 
Criminal Procedure Code, is to give an 
opportunity to the accused to answer each 
and every piece of evidence adduced and 
relied upon by the prosecution 

In Hathe Singh v State of Madhya 
Bharat, AIR 1953 SC 468, the Supreme 
Court observed as follows — 

"We have a further comment to make 
Both the Sessions Judge and the Hign 
Court have attached importance to the 
fact that both the accused absconded, but 
at no stage of the case have they been 



asked to explain this We have stressed 
before the importance of putting to the 
accused each material fact winch is 
intended to be used against him and of 
affording him a chance of explaining it 
it he can We regret to find that this 
rule is so often ignored ” 

22. Again, in Manchander v Hyderabad 
State, AIR 1955 SC 792, the Suprer^ 
Court observed as follows — r 

"This is another of those cases in wn 
courts are compelled to acquit becaj;^ 
Magistrates and Sessions Judges fail 
appreciate the importance of Section 
Criminal Procedure Code, and fail 
carry out the duty that is cast upon 
of questioning the accused properly 
fairly bringing home to his mind in 
and simple language the exact case 
has to meet and each material point tffi 
is sought to he made against him, and o\ 
affording him a chance to explain them 
if he can and so desires Had the Ses- 
sions Judge done that in this case, it is 
possible that we would not have been 
obliged to acquit ” 

The Supreme Court further observed — 
'"We were asked to reopen the question 
and, if necessary, to remand the case 
But we decline to do that Judges and 
Magistrates must realise the importance 
of the examination under Section 342, 
Criminal Procedure Code, and this Court 
has repeatedly warned them of the con- 
sequences that might ensue -in certain 
cases The appellant was arrested in 
December, 1950, and has been on his trial 
one way and another ever since, that is 
to say, for over 4i years We are not 
prepared to keep persons who aie on 
trial for their fives under indefinixe sus- 
pense because trial Judges omit to do 
their duty Justice is not one -sided It 
has many facets and we have to draw a 
mce balance between conflicting rights 
and duties While it is incumbent on us 
to see that the guilty do not escape, it is 
even more necessary to see that person^ 
accused of crime are not indefmitel/ j 
harassed They must be given a fair an. 
impartial trial and while every reasonabf j 
latitude must be given to those concerncK | 
with the detection of crime and entruac <' 
ed with the administration of lustiql 
limits must be placed on the lengths v 
which they may go H 

Except in clear cases of guilt, wher_ 
the error is purely technical, the force, 
that are arrayed against the accuse^ 
should no more be permitted in special 
appeal to repair the effects of their bungl- 
ing than an accused should be peimittec 
to repair gaps in his defence which he 
could and ought to have made good in the 
lower courts The scales of lustice must 
be kept on an even balance whether fo’ 
the accused or against him, whether ni 
favour of the State or not; and one broad 
rule must apply in all cases.” 
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2.3. In the pic.'^Gnl case, the prosecu- 
tion or. nl .any rate, tlie liial Court .should 
hav'c .sent the allcf^ed .su’natuie of tlie 
accused on the leceipt (Ex P/S) foi 
examination by and the opinion of a liand- 
v.ntinn cxpeit As alieady pointed out, 
the ci edibility of the witnc-'.sc.s. P W.s 
to 8. was dependent upon tlu* pemuneness 
the nlleccd .smnalure of the petitionei 
Ex. P/S When the piosocution fail- 
',;j to establish the cenuineness ot the 
i‘|naturc on Ex. P/S, it is not .safe, in my 
• .fenion. to rely upon the testimony of the 

! |)SCCution witnesses Nos o to !) to the 
;pcl that the iudnmenl-debtoi paid the 
,biint 111 question to the pctilioner, 
;,,|n it was nut suppoitcd by any coii- 
•j^ioraneous documentary evidence 
Ither, the omission on the pail of the 
/yol Couit to put to the accused every 
^aleiial fact in the evidence of t!u' pio- 
>pccuUon witnesses, souchl to be lelied 
uiKin by the prosecution apaiiv t the 
accused, and thus alToidinn him a chance 
to explain the .same, it he can and .so 
de.sircs. cannot but be said to have pie- 
iudiced the defence of the accused, be- 
cau-se, if all the mateiial facts deposed to 
by the prosecution witnc.sses had been 
pul to him clearly in his examination 
under Section 212, Ciiminal Piotcduie 
Code, he miKht have adduced such fui- 
ther evidence as minht have been avail- 
able to him The liisl quc'dion pat to 
him m the examination under Secticn 3-12 
was an omnibus question, wlieiein he was 
asked whether he heaid and undei. stood 
the statements of the piosecution wit- 
ncs.scs who liad appealed atiainsl him 
This docs not satisfy at all tlie iLCiiiiio- 
menl under Section 212. Ciiminal Procc- 
duie Code, as explained by the Supiemc 
Court in the above mentioned deci.-ions. 


24. Thus, when the leccipt (Ex P/S) 
as well as the evidence of P W.s. .2 to 11 
has to be icpaidcd as unichable .md the 
same is excluded, theie i^ no othci evi- 
r., donee adduced bv’ the piosecution which 
f. brinfjs home the Ruilt to the accused The 
oniudgments of the learned Mapisli.ite and 
isiihc leaincd Sessions JudRe aic vitiated 
rRov their omission to consider the above 
idenpoi tant aspects To icopen tlie case 
irecncl remand the .same to the tii.il Couit 
'hicjr fresh trial aftei the lapse of nearly 
ivv.j yeais fiom the date of the alleRcd 
atoffence, and thereby enable the piosccu- 
I'bion to fill up the lacuna in their evi- 
Ifi'yence, would be unfair to and even an 
‘^’ harassment of the acciuscd 


25. For the above reasons. I allow this 
revision application, .set aside the oidcrs 
of convdction and sentence passed bv the 
lower couits, and acquit the petitioner 
(accused). 

Revision allowed 
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SI I ELAT. .1. 

Kanaivalal Chimanlal Mody, Appellant 
V. The State of Guiaiat, Re.spondc.nl 
Ciiminal Appeal No, 622 of Iflti,'), D/- 
7-2-1967, aRainst oidei of City MaRisliate 
7lh Couit Ahmcdabad. D/- 20-7-PJor) 

(A) Essential Commodities Act (19.55), 
Ss. 7 (1) (a) (ii), 9 — Iron and .Steel (Con- 
trol) Order (195G), 11. 4 — Merc posscs- 
.sion of corruRated sheets is not olTcncc — 
Prosecution mii.sl prove fiistly that ac- 
cused had acquired (hem and secondly that 
he acquired them from producer or stock- 
holder or person IioldinR stock of iron and 
.steel — It IS after provinR these two re- 
quirements contemplated under K. 4 that 
burden would shift and accirscd would he 
required to .show that the corruRated 
.shect.s were obtained under pass or permit, 
etc. (Para 13) 

(H) Evidence Act (1872), S, 21 — Con- 
fession — Ilssentials of. 

A statement in older to bo a confession 
must be an admission in terms of the of- 
fence or at any rate .substantially of facts 
which constitute the offence An admi.s- 
‘•lon of a Rravcly inciiminatiiiR fact, even 
a conclu.sively inciiminatinR fact, is not 
of itself a confession If the statement 
of the accused is siiRRc.stinR infciencc that 
he committed a crime, it cannot by itself 
become a confession A statement that 
contains .self-cxculpatoiy mnttoi cannot 
amount to a confession, if the cxclupatoiy 
statement is of some fact, which if true, 
would ncRativc the ofTence allcRed to bo 
confessed. A statement which when lead 
as a whole is of an exculpatory chaiacler 
and m whicli the piisonei denies his Ruilt 
IS not a confession and cannot be used in 
evidence to prove his ruiU- AIR 1929 PC 
47. Foil (Para 1.5) 

Cases Referred: CiironoIoRic.al Paras 

(1905) Cn App No 82 of 19G3. D/- 
25-]-)9().5 (SC). Kamalo.shankar 

B Dave v State of Gujiat 1,5 

(19.52) AIR 1952 SC 251 (V 39) 

1952 Cl I LJ 154, Palvinder Kaur 
V Stale of Piiniab 1.5 

(19.50) 52 Bom LR 500 (PC). Ghulam 
Hussain v KinR 15 

(1929) AIR 1929 PC 47 (V 26) 

40 Cii LJ 364, Pakala Narayana 
Sw.uni V Empcioi ]5 

II. K Thakore. for Appellant: G T. 
Nanavaty Asst. Govt Pleader, for Res- 
pondent 

JUDGMENT: — This appe.il aiises out 
of an Older passed on 20-7-1965 bv Mr. 
C II Vasayda City MaRistiate. 7th Court 
Ahmcdabad, m Criminal Case No 1309 of 
1964 whereby the appellant-accused came 
to be convicted and sentenced to suffer 
riRoious impiisonmcnt for four months 
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and to pay a fine of Rs. 2000 or, in default, 
to suffer further rigorous imprisonment 
for three months for an offence under 
Section 7 ot the Essential Commodities Act 
read with Rule 4 of the Iron and Steel 
(Control) Order, 1956( hereinafter referred 
to as the 'Act’ and the 'Order’ respective- 
ly) 

2. On receipt ot some information 
from the Controller of the Iron, Steel and 
Cement Commodities for the Ahmedabad 
Region, Mr Ghatalia, the Assistant Con- 
troller accompanied by Mr Rawal, the 
Supervisor, working in that office, and 
two police constables went to Khamasa 
Gate, in Ahmedabad at about 3 p m on 
19-6-1964 They stopped their leep car and 
after taking the panchas with them,, they 
went to the shop of the accused The 
accused and his father Chimanlal were 
present there On questioning the accus- 
ed, Mr Raval was told that it was his 
shop and that the corrugated sheets which 
were lying in the shop belonged to him. 
"rhey were then taken to the godown 
from where 221 corrugated sheets were 
found They were all new sheets and 
had no holes On being asked if he had 
any pass or permit for possessing the 
same, the accused said that he had none 
He had, however, shown two bills A 
panchnama was then drawn up in res- 
pect of all the corrugated sheets found 
from that place Thereafter Mr Ghatalia 
recorded the statement of the accused, 
and after it was read over to him, he put 
his signature thereon A freeing ordei 
was then passed and given to the acirnsra 
The complaint was then lodged with the 
police After making the necessary in- 
vestigation, the charge-sheet against the 
accused was sent up to the Court of t e 
City Magistrate, for having acquired the 
corrugated sheets without any pass or 
permit and thereby committed a bre^ 
of R 4 of the Order and that way liable 
under Section 7 of the Act 

3, The accused denied to have com- 
mitted any offence whatever He filed his 
written statement Ex 2-A wherein he 
raised several contentions According o 
him, the attachment of goods from ms 
shop was illegal, and apart from not ad- 
mitting the contents of his statcmrat. 
since it was recorded by the police hnder 
threats and coercion, it was inadmissible 
in evidence in view of Ss 24, 25 & 29 oi 
the Indian Evidence Act He further statra 
that he was in no way connected with 13 
Girischandra & Co , and if at all ^y such 
company was in existence, his father who 
died on 27-11-1964, was managing the 
same The shop premises was taken on 
rent by his father from the authorities oi 
Mahipatram Rupram Ashram and he had 
nothing to do with the same _ Lastly he 
has stated that the evidence given by the 
witnesses was false and that, therefore, 
he should be acquitted 
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4. After considering the effect of the 
evidence adduced in the case, the learned 
Magistrate found that the accused was 
running the shop in the name of 
B Girischandra & Co and that he was 
the person who had acquired and has been 
that way in possession of the corrugated 
sheets attached from his shop on 19-6- 
1964 He also found that his statemen 
was admissible in evidence as it was xif 
hit by any of the provisions of the Indi| 
Evidence Act and that since he held 
pass or permit for acquiring and poss^ 
sing the same, he committed bieach 
Rule 4 of the 'Order’ and that way 
came to be convicted and sentenced! 
stated hereabove Feeling dissatisfied vft 
that order, the accused has come in 
peal before this Court. 

5. Under Section 3 of the Essent^ 
Commodities Act, 1955, if the Central 
Government is of opinion that it is neces- 
sary or expedient so to do for maintain- 
ing or increasing supplies of any essential 
commodity or for securing their equitable 
distribution and availability at fair prices, 
it may, by order, provide for regulating 
or prohibiting the production, supply and 
distribution thereof and trade and com- 
merce therein Then Cl (2) thereof pro- 
vides that an order made thereunder shall 
provide for regulating by licences, permits 
or otherwise, the production or manu- 
facture of any essential commodity as set 
out therein It is that way that the Iron 
and Steel (Control) Order, 1956 came to 
be passed for regulating the commodities 
set out in the Schedule given therebelow 

6. Now the term "essential commodity'’ 
as defined m Section 2 (a) of the Act means 
any of the classes of commodities set out 
therebelow and it includes at item No (vi) 
"iron and steel, including manufactured 
products of iron and steel ’’ If we then 
turn to the Schedule set out below the 
Order, we find a list of iron and steel 
materials to which Part II of the Older 
applies It includes "black sheets (Plain 
and corrugated) and Calvamsed sheets 
(Plain and corrugated)” Thus, the cor-i 
rugated sheets which are said to have beeh 
found fiom the shop and godown of th» 
accused are covered within the Schedul^ 
set out below the Order 


1 


7. Rule 4 of the Order relates to acquijj 
sition of any iron or steel. It provides aSj 
under ■ — 

"No person shall acquire or agree to 
acquire any iron or steel from a producer, 
a stockholder or a person holding stocks of 
iron and steel except under the authority 
of and in accordance with the conditions 
contained in a quota certificate or permit 
issued by the Controller or under the 
authority of and in accordance with the 
conditions contained or incorporated in a 
general or special written order of the 
Controller.” 
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The term ’’pioducci” and "stockholder” 
It foiled to in Ifiile 1 aie deiintd in Sec- 
tion 2 of the Older. The toun "producoi” 
IS dotined in Section 2 (/») a.s ineanina a 
pci son canyinu on the business of mnnu- 
facliuinfj iron and .steel The term "siock- 
holdei” IS delined in Section 2 (i) ns inean- 
111 " a pei.<-on lioldnic .stocks of non and 
steel for .‘^ale who is leijistcied a.s a .slocK- 
holdei by the Conti ollei, under .such Icinis 
ind coiidilion.s a.s he may pie.scribe from 
ime to time. The words "oi a poison 
loldinc stoclcs of iron and steel” in K 4 
.'.ere orn;ina!ly not there and they came 
o be added by an older piiblnshed in the 
'jazolte of India dated ftth May Any 

! ’c>nlr<ivention of tins Rule 4 of tlie Cider 
imniittod by any person is made punisha- 
'-0 under S. 7 (1) (a) (ii) of the Act. 

8. Kow. tile contention rai.scd by Mr. 
riiakore, the learned advocate foi tlie ap- 
pellant. was that what i.s prohibited under 
R. 4 of the Older i.s the acciuisition or 
^creoinR to acnuiie any .such iiori or steel 
products fioin "a producer, a stociiholdcr 
or a per'-on liokiinri s-tocl;.s of iion and 
stool.” and not meie possession tliercof 
That has been so olivious, as it may w'ell 
be that a person may possess such sheet.-, 
since before tile Order came to be passed 
in ItlaO. or tliat he may have Kot tiioni 
fiom any pci son who is niiilli"! a itoclc- 
holdor nor a pioducci, as defined in the 
Oidci, bcfoic lO.'in, 01 even fioin stiay 
pci'-ons at difleient intervals wiio cannot 
bo called petsoii.s holdinn stocks of non 
and steel even though that mnv be aftei 
lh.")0, when tho.so w’ords came to be in- 
troduced in Rule 4 of the Older. In other 
words, his contention was that the pro- 
secution mu.st establish in the fust place 
that the accused had possessed tiic coi- 
ruRated sheets in Question after they wcie 
acqiuied fiom any of those peisons ic- 
fcried to in Rule 4. nameh. "a pioducer, 
a stockholdci or a poi.son holciui!; .stock, 
of iron and steel”. It is only tiKicaflei 
that lie can be icouiicd to sliow that he 
had acquired the same iindei the authoiify 
of or in accoidance v.'ith tlie conditions 
contained m a quota cerlificalc or pcimit 
issued by the Controller etc He tlien 
.urKed tliat the prosecution lias led no 
independent evidence wdiatevci in that 
diieclion and the only evidence, if at all, 
which can be considered as admissible in 
law. is one contained in the retracted 
statement Ex G of tlie accused wdiicli came 
to bo rccoidcd by Mr Ghatalia on 10-G- 
19G4 at the time w'hen his shop and the 
(todown w'cre scaichcd and the coiiuKatod 
.sheets were seized 

9. This statement Ex. 6 wsns soucht 1o 
bo aHacked at first in the trial Court on 
the ba.sis that it was recorded in the pro- 
.sence of the police constables and that, 
Ihcrefoie, it was hit by reason of the pro- 
visions contained in Section 29 of the Evi- 
dence Act, That point has no substance 


for the simtilc leason that the Iw'o police 
ollicei.s w'ho wei'e theie were not for the 
puipose* of invc'i.tit'ation but foi meetimi 
any eventuality that may aiise as a con- 
sequence of tile .search to be cauied out 
by the oficcis of the Conlioller'.s office. 
Hor can it be .said lliat it v.sis a confees- 
I’-ional statement made to those police of- 
fiecKS as lequiiod under Section 2.9 of the 
Indian Eyidence Act Tiiat point has 
ntthtly been ipven a fio-by before this 
Court. This .statement w'a.s, how’ev'ei. 
s'outtht to be attacked on the ttiound at 
lust that It W'ns lecoidcd by the Assistant 
Controller by leas'on of his exeici.smc 
pow'Cis as that oi a pohee ofiicei in enter- 
ing and .scaichmri tlie piernises and .seizinR 
the pi Opel ty .and that, theiefore, it was 
hit by Section 2.9 of the Act In the 
allei native, it s.a.s said that it should be 
taken to have been obtained by induce- 
ment oi till cat and that way it was not 
admissible m evidence by reason of Sec- 
tion 24 of the Indian Evidence Act. The 
aij’ument of Mr. Thak.ore in that respect 
wsis that bv icason of the piovisions con- 
tained in Section •> ot the Act the accused 
would nalurally be under the apprehen- 
i.ion that if he t’.ive any infoim.ition W'hich 
was false m matciiaks pniticulai.s. he w'ould 
be liable to punishment with imprison- 
ment for a leim which inav extend to 
thiee veals oi fmi or both and that, thoie- 
foie. the .statement whicii came to bo ic- 
coidod can be s’aid to li.ivc been hit by 
Section 24 of the Act m the sense that 
he would be able to avoid any evil of a 
tempoial natuie m lefeionco to the pro- 
ceedinn.s a".anM him. We .shall consider 
those points heicafter and foi the piesont 
as even uiitcd by Mr Th.ikore. whether 
on the a.ssumpUon that this .statement is 
admissible, m evidence in law and that it 
can be used aj’amsi him, any oflenco as 
conlempkucd under Rule 4 has been esta- 
blished beyond any leasonablc doub‘ 
nitainst the acciiscd-.ippellanl m this case. 

I hat would no doubt also bo on the as- 
sumption that he was the owner and in 
chniue of the coriu"ated sheets found 
from his shop and Kodown on 19-0-1964 


10. Befoic w^c consider tlic effect ari-- 
inu fiom that .statement, it is essential lo 
w'hat it contains and wdiether on 
that bi'sis alone, it can be said to bo 
enouRh to iiold Inm liable for the offence 
m question This statement Ex G w-as le- 
coidcd by i.H C.hatalin. the AssislaiiL Con- 
troller on 19-G-1964 The fiusl part theieof 
relates to the picmises and the pei-son m 
chaiue of tho.so prcmi.ses A.s .stated Iheicin. 
tne business in tho.se pi cini.ses is i un in the 
name of B Ginschandra & Co of sXh 
he IS the sole pi opi letor Those pi cmises 
beloiiRed to Mahipalram Rupram Ashiam, 
and ho has described himself as a tenant 
thereof. Besides, the Eoods viz the cor- 
rugated sheets etc found therefiom are 
then said lo bo his and that in that shop 
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or godown there were no goods of any 
other person The second part of hrs 
statement relates to as to how and from 
where he got those corrugated sheets At 
the outset m that part of the statement, 
it IS stated that he did not have all the 
bills regarding the purchase of those sheets 
and that he has only one bill No US/4o 
dated 4-5-1964 for 3 85 tons 26 Gauge 
sheets That bill and one other bill of 
pressing and receipts of aniounts paid to- 
wards octroi duty attached to that bill 
were shown and handed over on demand 
to Mr Ghatalia These two bills have 
been exhibited at Exs 10 and 11 in the 
case It is the contention of Mr Thakore 
that they are wrongly admitted m evi- 
dence. In fact they are not proved by 
any othar evidence, and that it is not 
shown, that they relate to the sheets 
seized and attached from his shop We 
shall deal with that point hereafter after 
setting out the third part of the statement 
Then he has stated 

"I have no hills in respect of sheets 
other than those shown m the above hill 
These sheets are of Tata, Isco Company 
etc They are purchased piecemeal from 
persons who had come to sell them I do 
not know those persons nor have 1 any 
information in r6spect of them 

Then he has stated that he did not 
xam any account books in respect of such 
miscellaneous purchase and that he does 
not keep any note or account m respect 
of rmscellaneous purchase He has fur- 
ther stated that he kept those 
sale but he did not issue any bill or keep 
note account books etc in respect of 
sale ’ The last part of his statement shows 
the description of sheets found from t 
shop, as also from his godovm From the 
shop 71 sheets were seized, and tl^ re 
maimng 222 sheets were f ^ 

godown Now, I may the 

no independent evidence other than the 
(recitals contained in his staternent h-x , 
as to when and wherefrom the accused 
[had acquired those sheets. 

11. The attempt of Mr. Nanavati, the 
learned Assistant Government Pleader was 
Ito show that he was found in possession 
of the corrugated sheets and, therefore, 
he can be called a person having acqinred 
the same. If that is so, according to him, 
jhaving regard to Section 14 of fue Act 
the accused has to satisfy the Court, that 
he acquired them under a permit or licence 
etc , as required under Rule 4 of the 
Order Mr Nanavaty’s contention further 
is that though he cannot be said to have 
acquired the same from any producer or 
stock-holder as defined in Sec 2 (e), ana 
(i) lespectively of the Order, he can be 
easily said to have acquired the same from 
a person 'holding stocks of iron and steel 
and for that purpose his emphasis was on 
the second part of the statement referred 
to hereabove made bv the accused himself 


before Mr. Ghatalia in which he stated 
about his having purchased the same under 
one bill No US/43 dated 4-5-1964 Now 
if that part of the statement is read as a 
whole, it starts by saying that he does not 
possess all bills regarding the purchase of 
those goods but that he has only one bill 
which IS said to be Ex 11 In other 
words, out of the corrugated sheets seized 
from his shop and godown whatever sheets, 
can be spelled out to have been obtamecr 
under this bill Ex, 11, Mr Nanavaty’s con4i 
tention is that he must have purchaser 
them from a stock-holder lea person hold-| 
ing stocks of iron and steel and that, there J 
fore, in absence of his holding any pas® 
or permit, he can be held liable for tM 
offence in question Now if we turn p 
that bill Ex 11, It IS issued by one YoiV 
Steel Traders, Iron and Steel Merchant^ 
from Bombay The bill is addressed lo 
Messrs B Girishchandra and Co The 
quantity is described as 6 and the descrip- 
tion of the case has been given as sheets 
26 M/T 33850 The amount is shown as 
Rs 4812-50 Then it refers to it as second 
sale and delivered at Bombay. Now with 
regard to this bill, there is no evidence 
sought to be led by the prosecution either 
for proving that it was from Vora Steel 
Traders of Bombay who were either stock- 
holders or persons holding stocks of iron 
and steel, or with regard to the contents 
thereof so as to connect this bill with the 
corrugated sheets which came to be seized 
and attached from the shop and godown 
of the accused Now before it can be ad- 
mitted in evidence if a document is alleged 
to be signed or to have been written whol- 
ly or in part by any person, the signature 
or the handwriting of so much of the 
document as is alleged to be in that per- 
son’s handwriting must be proved to be 
in his handwriting under Section 67 of 
the Indian Evidence Act Thus, the proof 
about the bill having been written and 
signed by Vora Steel Traders has not been 
there The investigating officer could wilB 
have taken note of this bill and ex- 
amined any person from Vora Steel 
Traders if the prosecution wanted to have/ 
it admitted in evidence The attempt onj 
the part of Mr Nanavaty was to show* 
that the bill was adrmtted by the accused! 
in his statement Ex 6 and it can therefore,! 
be admitted in evidence even without anyi 
proof in respect thereof The accused has 
nowhere stated that he knows the hand- 
writing or signatures of the proprietois 
of the Vora Steel Traders and that the 
bill bears the signature of any of such 
persons Besides, he has resiled from his 
statement, and in his statement before 
Court, he has not admitted any part of it 
Anything said in his retracted statement 
and not admitted before the Court, can- 
not be enough to take the bill proved in 
accordance with law Not only that the 
bill was required to be proved but that 
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it was further required to be shown that 
Vora Steel Traders were either stock- 
holders or persons holding stocks of iron 
and steel, and further that the corrugated 
sheets seized from his shop were the same 
covered by that bill. There is no evidence 
led for any such purpose. This bill Ex. 11 
has. thus, been wrongly admitted in evi- 
dence, and it has, therefore, to be eliminat- 
ed fiom consideration of evidence in the 
case The other bill Ex. 10 is similarly 
inadmissible in evidence, and shall also 
be eliminated from consideration With 
all that, both the bills do not tend to con- 
firm in any manner that the muddamal 
sheets seized and attached were the very 
teheets referred to therein The learned 
|\lagistrate v.-as wrong in admitting the 
pills in evidence, and putting any leliance 
thereon in the circumstances of the case. 

12. Then with regard to the other 
sheets, there are no bills whatever and as 
stated by him, they were purchased 
piecemeal from the persons who had come 
to sell them. As to from whom they were 
purchased is not known It was the duty 
of the prosecution to find out as to the 
person from whom they were purchased, 
for, after all, the prosecution was lequired 
to show that they were purchased from a 
stockholder or a person holding stocks of 
iron and steel under Rule 4 of the Order. 
The statement of the accused was obtained 
for the purpose of having proper investi- 
gation carried out on the basis of the in- 
formation supplied by him. In the pre- 
sent case, however, no attempt has at all 
■been made to make any inquiries as to 
how and from where the accused had 
purchased those commodities and they 
have been content with some of the ad- 
missions made by the accused in his state- 
ment Ex 6 in the case Thus, the pro- 
secution has failed to establish that these 
•corrugated sheets which came to be seized 
ifrom the shop and godown of the accused 
were acquired by him from any of those 
persons such as a producer, stockholder or 
a person holding stock of iron and steel. 
In fact even the charge framed against 
the accused does not refer to that part of 
the Rule viz about his having acquired 
the same from any such persons referred 
to therein. 

13, It was, however, urged by Mr. 
Nanavaty that having regard to Sec 14 
■of the Act the burden of proof was on 
the accused himself no sooner he was 
shown to be in possession of the prohibit- 
■ed commodities such as corrugated sheets 
in question Section 14 of the Act runs 
-thus — 

"14. Where a person is prosecuted for 
contravening any order made under Sec- 
tion 3 which prohibits him from doing any 
act or being in possession of a thing 
without lawful authority or without a 
permit, licence or other document, the 
'burden of proving that he has such autho- 
1970 Cti.li.J. 35. 


rity, permit, licence or other document 
shall be on him,” 

Now it is in the first place obvious that 
second part of the section has no applica- 
tion here for the simple reason that mere 
possession of even such prohibited com- 
modities IS not an offence. What is pro- 
hibited IS an acquisition of such commodi- 
ties and that again, as I said above, from 
particular type of persons referred to in 
Rule 4 of the Order. In other woids, the 
act prohibited is not merely acquisition, 
nor merely possession of such commodi- 
ties. but the acquisition of those commodi- 
ties provided they are acquitted from "a 
producer, a stockholder or a person hold- 
ing stocks of iron and steel " Therefore, 
it would be incumbent on the prosecution 
to establish in the first instance that the 
accused has acquired the prohibited com- 
modities and secondly that he acquired 
them from a producer or stockholder or 
a person holding stock of iron and steel 
It is after proving these two requirements 
contemplated under Rule 4 that the burden 
of proof would no doubt shift and the ac- 
cused would then be required to show that 
they were obtained under a pass or permit 
or in accordance with some conditions 
contained in a quota certificate or so It 
IS. therefore, clear that on a mere fact 
of finding certain corrugated sheets even 
in large number and even though they 
are new, the liability for the prosecution 
to prove the first two essential ingiedients 
cannot go away. On the other hand, as 
already pointed out hereabove. the bill 
referred to m the statement which is said 
to I elate to .some of the sheets is in no 
way helpful — ^it being not admissible in 
evidence — and with regard to the other 
sheets, they are said to have been purchas- 
ed piecemeal by him from persons who 
had come to sell them, and when that is, 
so. such persons coming to sale in a 
piecemeal manner cannot be said to be 
persons holding stocks of iron and steel 
as contemplated under Rule 4 of the 
Order A person holding stocks of iron 
and steel may not be a registered stock- 
holder. but nevertheless, he must be a 
person who holds stocks of such iron and 
steel He must obviously be trading m 
respect of such commodities and not any 
person who does not deal in the same 
Beyond the retracted statement Ex 6 of 
the_ accused, there is no other evidence 
which connects him with the crime m 
question In this view of the matter, it 
cannot be said that he has committed 
breach of Rule 4 of the Order so as to 
make him liable under Section 7 of the 
Act. 

14. It may be stated that the statement 
was recorded by Mr Ghatalia by virtue 
of the power conferred on him under Sec- 
tion 9 of the Act. The accused was bound 
in law to furnish any Information requir- 
ed of him and in case he gave false infoi>^ 
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mation in material particulars knowing or 
having reason to believe it to be false, 
he would become liable for an offence in 
that respect The statement, however, was 
read out to him He had signed it There 
is nothing whatever to suggest much less 
show that it was obtained by threat, in- 
ducement or show of force, or promise 
that in case he gives out true facts or 
correct information, he would get some 
advantage or the like When such a state- 
ment IS recorded by an officer appointed 
under the provisions of the Act, it is not 
true to say that he was a police officer 
merely by reason of his having been given 
certain powers to enter, search and secure 
prohibited commodities from the premises, 
and gather information in respect thereof 
He was in no way an investigating officer 
as such. In ordinary parlance also he is 
never understood as one of the type of a 
police officer as is often said in respect 
of excise officers or the like 

15. Reading the entire statement, it is 
difficult to say that it is a confessional 
statement so as to attract any of the pro- 
visions of the Indian Evidence Act The 
statement in order to be a confession must 
be, as observed by the Privy Council in 
Pakala Narayana Swami v. Emperor, AIR 
1939 PC 47, an admission in terms of the 
offence or at any rate substantially of 
facts which constitute the offence An 
admission of a gravely incriminating fact, 
even a conclusively incriminating fact is 
not of itself a confession. If the state- 
ment of the accused is suggesting inference 
that he committed a crime, it cannot by 
itself become a confession A statement 
that contains self-exculpatory matter 
cannot amount to a confession, if the ex- 
culpatory statement is of some fact, which 
if true, would negative the offence alleged 
to be confessed A statement which when 
read as a whole is of an exculpatory 
character and in which the prisoner denies 
his guilt IS not a confession and cannot be 
used in evidence to prove his guilt In 
the present case, he does not in terms 
admit that he has purchased all these 
corrugated sheets in question either from 
any stockholder or from a producer or 
fiom a person holding stock of iron and 
steel That part of the ingredient is not 
admitted by him m the statement On 
the contrary he has chosen to state that 
he has purchased in a piecemeal manner 
from persons who had come to sell them 
and thereby trying to exculpate himself 
fiom the offence in question But a state- 
ment which may be inadmissible as con- 
fession. may well be admissible as admis- 
pon as laid down by the Privy Council 
in the case of Ghulam Hussain v King. 
(1950) 52 Bom LR 508 (PC) For taking 
them to be the admissions of the accused 
in respect of certain facts we may have 
to examine that those admissions were 
not obtained by threat, inducement or 


promise given by the person in authority 
in the circumstances of the case. While 
Mr. Ghatalia can be said to be a person' 
in authority, as already stated hereabove, 
there is no evidence whatever to suggest 
much less show that any threat, induce- 
ment etc was at all given to obtain any 
such statement from the accused Thus, 
It is a statement which contains admis- 
sions with regard to several facts though 
not a confession, and therefore, one has to 
take it as a whole In the case of Palvinder 
Kaur V State of Puniab, AIR 1952 SC 
354, it has been held that the Court is not 
competent to accept only the inculpatory i 
part while rejecting the exculpatory partj 
as inherently incredible. It must be eithen 
accepted as a whole or reiected as a 
whole In this view of the matter, there-i 
fore, the position comes to this As I said^ 
hereinabove, the bills Exs 10 and 11 have 
to be eliminated from consideration and 
then we have to look to the effect that 
would emerge out of the statement Ex 6 
read as a whole While we take this 
statement to be a statement which contains 
certain admissions of facts which help in 
determining the offence in question, before 
we can act upon it we require some sup- 
port from other evidence in the case In. 
Criminal Appeal No 83 of 1963 decided 
on 25th January 1965 by the Supreme 
Court of India, it has been observed that 
if the admission is supported by rehable 
evidence, it may undoubtedly lead to con- 
vict the accused But as observed further 
in that very case, there was no reliable 
evidence and consequently the mere state- 
ment was not considered to be so enough 
as to base the conviction of the accused 
In other words, there is no evidence off 
any kind whatever in the present case 
which can serve as a corroborative piece 
of evidence or as support to the admission, 
said to have been made by the accused in 
his statement Ex 6 for the purpose of‘ 
holding both the ingredients established 
viz about his having acquired the cor- 
rugated sheets and that again having 
acquired the same from a producer or a 
stockholder or a person holding stocks of 
iron and steel as required under Rule 4 
of the Order The admission in the state- 
ment Ex 6, therefore, merely shows that I 
he was in possession of the premises, that | 
he was the owner of the corrugated sheets ‘ 
attached from that place and that he had 
purchased them from some persons There 
IS no material to show that any of the 
goods attached were purchased from a 
producer or a stockholder or a person 
holding stocks of iron and steel as requir- 
ed under Rule 4 of the Order In those 
circumstances, the offence cannot be said 
to have been established against the ac- 
cused-appellant 

16. In the view that I have taken, it 
is not necessary to consider as to whether 
his father was in possession and in charge- 
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of the shop, or as to whether the state- 
ment was hit by reason of the prowsions 
contained in Sections 24 and 25 of the 
Indian Evidence Act I, therefore, dis- 
agree with the finding recoided by the 
learned Magistrate and hold that the 
ofTence against the accused-appellant is 
not proved beyond any reasonable doubt 
17. The appeal is allowed. The order 
of conviction and sentence passed against 
'.the accused-appellant is set aside He is 
tacquitted Fine, if paid, is directed to be 
refunded to him. 

1 Appeal allowed. 


4970 GRI. L. J. 547 (Vol. 76, G. N. 127) 
(MADRAS HIGH COURT) 
KRISHNASWAMY REDDY, J. 

In re, Kavundiappa Goundar. Appellant 

Criminal Appeal No. 1034 of 1966, D/- 
1-11-1968, against Judgment of Addl S J. 
Coimbatore. D/- 6-12-1966 

Penal Code (I860). Ss. 100, 302, 304 
Part II and 300, Exception 2 — Deceased 
drunk and in very aggressive mood indis- 
criminately throwing stones at house of 
accused and at accused — Accused receiv- 
ing iniurics and falling down — Deceased 
taking out knife to stab accused — Accus- 
ed snatching knife from hand of deceased 
and inflicting fatal injury with it on 
deceased — Trial Judge convicting accused 
under S. 304, Part II giving him benefit of 
S. 300, Exception 2 — Held, accused had 
complete right of private defence and was 
entitled to inflict injury on deceased to 
avoid further attack — Conviction set 
aside. (Paras 8, 9, 10 and 11) 

K. Ramaswami and R. Gandhi, for Ap- 
pellant: Asstt. Public Prosecutor for State. 

JUDGMENT: — The appellant, Kavundi- 
appa Goundar who was charged under 
Section 302, I P C , was convicted under 
Section 304 (Part II) I P C., and sen- 
tenced to undergo R I. for two years by 
the Additional Sessions Judge, Coimbatore 
|in Sessions Case No. 173 of 1966. 

2. The charge against him is that he 
committed the murder of one Nachimuthu 
founder by stabbing him with a knife at 

/about 4-30 P. M , on 31-7-1966 at Vellala- 
‘palayam 

3. The prosecution case is briefly this: 
Deceased Nachimuthu Gounder was resid- 
ing at Lekkapurampudur and one of his 
.sisters Pavavee was married to the appel- 
lant Another sister, Kannammal (P W. 
4) was married to one Athappan the son of 
the junior paternal uncle of the appellant. 
Athappan died about 1 or li months be- 
fore the occurrence The father-in-law 
and brother-in-law of P W 4 refused to 
give P W. 4 the share of her husband’s 

GM|5M|C?.^5;3HSJD 


properties to which she was entitled The 
appellant and Nachimuthu interceded on 
behalf of P. W. 4 and got her from her 
father-in-law li aci’es of land P W .4 
sold gold lewels of about 22 sovereigns in 
weight and also seven heads of cattle 
through the appellant and the deceased 
From out of the sale proceeds, some debts 
due by P. W. 4's husband were discharged 
and in respect of the balance of amount, 
the deceased wanted that P. W. 4 should 
lend it to persons named by him He also 
wanted that P W. 4 should lease out her 
lands to him for a period of seven years. 
P W. 4 refused to oblige the deceased 
saying that she intended doing personal 
cultivation of her lands In respect of the 
cash that she had, she lent it on pronotes 
to persons named by the appellant _ On 
this account there were misunderstau'diugs 
between the deceased and the appellant 

3. On the day of occurrence namely 
31-7-1966, at about 3 P. M , P. W. 4 and 
one Kasthuri, daughter of the appellant 
were talking with P. W. 5 Pavayee in her 
house At that time, the daughter of the 
deceased one Periammal came running to 
the house of P W, 5 and informed P W. 4 
that the deceased was coming to Vellala- 
palayam in order to finish P. W. 4, the 
appellant and his wife. Within a few 
minutes thereafter, the deceased came to 
the house of the appellant abusing him 
and then began to pelt stones at the house 
of the appellant The appellant came out 
of his house and asked the deceased not 
to pelt stones P. W. 7 Karuppanna 
Goundar, a lutka-driver of Lakkapuram- 
pudur, who happened to come to Vella- 
palayam at that time for taking a passenger 
to Erode Hospital, saw the appellant and 
the deceased catching hold of each other 
and quarrelling on the road. P W. 7 got 
down from his lutka, separated both of 
them and led away the deceased asking 
him as to why he should quarrel with his 
ovm brother-in-law. 

4. About half an hour or forty-five 
minutes later, the deceased once again 
returned to the house of the appellant and 
began to pelt stones and shout angrilv at 
the appellant On seeing this, P. W. 4 
and the daughter of the appellant took 
fright, got into the house of the appellant 
and bolted the door from inside P W 1 
Ammasai Gounder, junior paternal uncle 
of the deceased who was grazing goats at 
a field obout 75 yards from the house of 
the appellant and P. W 2 Komaraswami, 
the son of the deceased who was baling 
water in his land about 200 yards away 
from the house of the appellant, heard a 
noise from the house of the appellant and 
they rushed to the house of the appellant 
to see what the matter was When they 
came near the house of the appellant, they 
saw the appellant and the deceased catch- 
ing hold of each other and trying to push 
tac-h of.ti'eT:. 
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At that time, Pavayee, the wife of the 
appellant pulled the legs of the deceased 
and tripped him On the deceased falling 
down, the appellant took out a pen-knife 
(M O 1) from Ms waist and gave a stab 
to the deceased on the right side of his 
chest On receipt of the stab he died al- 
most instantaneously The appellant took 
his cycle (M O 2) from his house and 
left his house saying that he was going 
to the police station While going to the 
Police Station, the appellant told P W 6 
Ramanadham whom he met on the way 
that he stabbed his brother-in-law and 
that he was going to the Police Station 
The appellant informed P W 8 also about 
his going to the Police Station The ap- 
pellant told P. W 8 that when the deceas- 
ed came to beat him, he had finished him 
The appellant went to the house of P W 
3 Sadayappa Go under who was residing 
at Erode and told him that the deceased 
came to his house fully drunk and created 
panic and came again after he was speci- 
fied by the mediators and started quarrel- 
ling with him and that the (the appellant) 
stabbed him 

5. P W 3 and the appellant went to 
the Police Station at about 6 P M , on 
31-7-1966 and P W 3 gave a report (Ex 
P-1) to P W 13, the Inspector of Police 
P W 13 arrested the appellant and seized 
M. O 1 the knife and M O 3 dhoti 
P W 13 proceeded to the Village and 
held inquest over the dead body of the 
deceased and examined P Ws 1, 2, 4, 6, 8 
and others P W. 9, Dr. Nataraian of 
the Government Hospital, Erode, conduct- 
ed the post-mortem examination on the 
dead body of the deceased at 11-45 A M , 
on 1-8-1966 and found two iniuries, namely 
(1) an oblique, incised wound, I'^xi" bone 
deep, on the right shoulder blade, lust 
below the spine and 2" from its medial 
border, and (2) a penetrating wound, 
4"xi" starting lust below the middle of 
right collar bone, extending upto the 
middle of sternum at the level of the 2nd 
intercostal space, cutting the right side of 
the sternum, the right 1st and 2nd ribs 
and directed posteriorly increasing m depth 
1" in the lateral end and 4" at the medial 
end On dissection, underneath external 
imury No 2, P W. 9 found the right 
superior venacava to be cut completely 
He was of the opinion that the deceased 
would have died of shock and haemorrhage 
as a result of iniury No 2 and that the 
iniury was necessarily fatal The appel- 
lant also had three iniuries on his person, 
(1) and abrasion 2" x 2" on the back of 
left elbow, (2) an abrasion, 2" x 1" on the 
back of right elbow, and (3) a slight con- 
tusion on the left of the upper lip 

6. The appellant, when questioned 
under Section 342. Criminal P C both m 
the committal Court and in the Sessions 
Court staled that the deceased came twice 
to the house of the appellant and pelted 


stones at his house, hit him with stones 
and when the appellant fell down on the 
ground, the deceased took out a knife 
from Ms waist to stab him and as he ap- 
prehended danger to his life, he snatched 
the knife from the hands of the deceased 
and when the deceased took a big stone 
to beat Mm on Ms head, he (the appellant) 
stabbed him once. Thus the appellant has 
set up a right of private defence of person./ 

7. There cannot be any doubt in this, 
case that the deceased died as a result of j 
the imury inflicted by the appellant with 
a knife. The appellant admitted that he ' 
stabbed the deceased The mam point toJ 
be considered is whether the circums^ 
tances under which the appellant stabbe^ 
the deceased were such that the appellJ 
lant could not have avoided danger to hiO 
life without stabbing the deceased. Th^ 
learned Sessions Judge has come to the^ 
conclusion on the evidence that the ap- 
pellant had right of private defence, but 
had exceeded his right in causing the 
death of the deceased by stabbing him, 
and, therefore, he convicted the appellant 
under Section 304 (Part 11) I P C , giving 
the benefit of Exception (2) to Sec 300 
I P C. The learned Sessions Judge has 
refected the direct evidence of P. Ws 1 
and 2 as they were interested P. W. 1 
IS the junior paternal uncle of the deceased 
and P W. 2 IS the son of the deceased 
Their evidence is undoubtely interested 
and they have not come forward with the 
entire facts in respect of the offence. We 
have the evidence of P Ws 6 and 8 to 
whom the appellant was alleged to have 
told about his having stabbed the deceased 
and we have also the first information 
given by P W 3 and the statements made 
by the appellant under Section 342. Cri- 
minal P C 

As the direct evidence has been reject- 
ed, we have to necessarily depend upon 
the statements of the appellant for con- 
sidering whether he would be entitled to 
the right of private defence The learned 
Sessions Judge has been very much in- 
fluenced by the fact that the appellant 
did not tell P. Ws 6 and 8 whom he met. 
on the way the entire circumstances under 
which he stabbed, as stated by the ap- 1 
pellant in Ms statements under Sec 342. * 
Criminal P. C , and, therefore, he felt that ' 
the appellant would not be entitled to thei 
right of private defence. One cannot ex-' 
pect the Appellant to have stated, in the 
circumstances, the entire facts to the per- 
sons whom he met casually on the way 
when he was in an agitated mind, deter- 
mined to go to the Police Station and 
inform the police. The first information 
in this case was given by P. W 3 In the 
first information Ex. P. 1, it is stated as 
follows by P. W. 3 

"He (the appellant) said 'Brother-in-law 
Nachimuthu trespassed into (my) 
house and came to quarrel. He took 
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stone and pelted. The stone hit fell on 
(me). Pushing (him) down and taking 
the knife that was in his waist, I stabbed 
twice on the chest and back Life be- 
came extinct due to chest-stab”. 

8. We cannot give much weight to this 
statement as it was made by P.W. 3 and 
this was what he heard from the appel- 
lant So, finally we are left with the 
statements made by the appellant under 
Sec. 342, Cr. P. C. I am of the view that 
the statements made by him, if accepted, 
would entitle him to claim a complete 
right of private defence. I am inclined 
to accept the statements as there were 
several arcumstances from which it could 
be inferred that at the time when the 

I appellant stabbed, he apprehended dan- 
ger to his life from the deceased. 

9. The circumstances are these: — 
The deceased was drunk. He came to 
the house of the appellant and picked up 
quarrel He pelted stones at the house 
of the appellant P.W. 7 and others 
pacified him and sent him away. With- 
in a few minutes, the deceased came .again 
to the house of the appellant and began 
to pelt stones The deceased was having 
a knife in his waist The appellant sus- 
tained three iniuries on his person as a 
result of the deceased beating him, 

10. From the above facts, it is clear 
that the deceased was in an aggressive 
mood and using stones indiscnminately 
after having got drunk, on the appellant 
and at the house of the appellant. If the 
knife was in the waist of the deceased 
and, as stated by the appellant, if he took 
out the knife to stab him, the appellant 
would be iustified m snatching the knife 
and in that state of mind to inflict iniury 
on the deceased to avoid further attack 
by the deceased. It must have been very 
difficult for the appellant in that state of 
circumstances to escape by running away 
with the knife as it would be possible 
that the deceased might over-power and 
attack the appellant again. Taking an 
all round view of the entire circumstances 
of the case, I am of opinion that the appel- 
lant was entitled to right of private 
defence and he is, therefore acquitted. 

11. The conviction and sentence are 
I set aside and the appeal is allowed The 
' bail bonds of appellant shall stand can- 
celled. 

Appeal allowed. 


1970 CRI. L. J. 549 (¥ol, 76. C. N. 128) 
(MANIPUR J. C.’S COURT) 

R S. BINDRA. J C 
The State, Petitioner v. Tomeiren 
Maringni, Respondent 
Criminal Ref. No 6 of 1969 and Crimi- 
nal Appeal No 3 of 1969. D/- 1-11-1969, 
Ref made by S, J., Manipur, D/- 21-1- 
! 1969. 

LM/BN/F861/69/HGP/P 


(A) Evidence Act (1872), S. 24 — Cri- 

minal P, C, (1898), S, 287 — Confessional 
statement — Correctness of, affirmed be- 
fore committing Magistrate — Subsequent 
retraction in Sessions trial held will not 
carry any weight. AIR 1955 Pat 428, 
Rel. on. (Para 9) 

(B) Evidence Act (1872), S. 24— Extra- 

judicial confession — Accused narrating 
incident to her husband — Such confes- 
sion held was corroborative piece of evi- 
dence in the case. (Paro 10) 

(C) Criminal P. C. (1898), S. 3G7 — 
Benefit of doubt in matter of sentence. 

An accused person is entitled to the 
benefit of doubt in the matter of sentence 
as in the matter of conviction. AIR 1924 
Rang 179, Rel on (Para 11) 

(D) Criminal P, C. (1898), Ss. 32 and 
491 — Murder case — Exact circumstan- 
ces which led to murder not clear — Lesser 
sentence of life imprisonment can be 
given — (Penal Code (1860), S. 302.) 

It IS impossible to lay down any general 
rule defining the classes of cases in which 
the lesser sentence may be imposed 
Where the exact circumstances under 
which the life of the victim was taken are 
not clear then the lesser sentence of life 
imprisonment should be imposed. AIR 
1924 Rang 179 & AIR 1936 Rang 71 & 
AIR 1953 Trav Co 561, Rel on 

(Para 11) 

Cases Referred: Chronological Paras 


(1955) AIR 1955 Pat 428 (V 42) = 

1955 Cri LJ 1380, Andu Mushar 
V. State 9 

(1953) AIR 1953 SC 468 (V 40) = 

1953 Cri LJ 1933, Hate Singh v. 

State of Madhya Bharat 9 

(1953) AIR 1953 Trav Co 561 (V 42) = 

1953 Cn LJ 1803, Ouseph v. 

State 11 

(1948) AIR 1948 Lab 58 (V 35) = 

49 Cri LJ 26, Gurdev Singh v. 
Emperor 11 

(1936) AIR 1936 Rang 71 (V 23) = 

37 Cn LJ 463, Nga Kan v. Em- 
peror 11 

(1924) AIR 1924 Rang 179 (V 11) = 

25 Cn LJ 1121, Mi She Yi v. 
Emperor 11 


N Benoy Singh, for the Accused. 
Munindrakumar Singh, Asst. Public Pro- 
secutor. for the State 

JUDGMENT: — By iudgment dated 21st 
of January 1969 the Sessions Judge, Jlani- 
pur, convicted Tomeiren Maringni wife of 
Modun Maring (P. W. 1) under Section 302 
I P. C for the murder of her mother-in- 
law Tongdar Maringni on the morning of 
24-11-1967 in the village Koiiam Khunou, 
and sentenced her to death He has made 
a reference to this Court under Section 
374 Cr. P, C for confirmation of death 
sentence The convict has also come up 
in appeal challenging the correctness of 
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her conviction and sentence This ludg- 
ment will dispose of both the matters 

2. The case of prosecution rests on 
confessions, ludicial as well extra-iudicial, 
made by the accused and on circumstan- 
tial evidence There was no eye-witness 
of the occurrence. 

3. It was at about 6-00 am on 24-11- 
1967, according to the prosecution story, 
that Tongdar left her house with a bas- 
ket for Koiiam Konnn hill in the village 
for collecting vegetables, and a short while 
thereafter the accused Tomeiren also went 
from the house m the same direction About 
an hour after his mother had gone to 
the hill, Modun Manng IP W 1) went 
towards his paddy field in the valley 
While he was proceeding to the field, he 
saw his wife Tomeiren coming from the 
direction of the aforesaid hill carrying 
a sickle stained with blood Tomeiren 
told Modun that she had killed his mother. 
Modun instantly snatched the sickle from 
Tomeiren’s hand and simultaneously wail- 
ed over the loss of his mother His 
distressing cry attracted a number of his 
relations and co-villagers to the spot 
Modun and those people then left for 
Koiiam Konim hill and found Tongdar 
lying dead in a pool of blood with a stab 
imury in the region of her belly The 
dead body was carried to the house of 
Modun Thereafter, Modun and the 
village Chief, Mom Manng fPW 4), 
made for the Police station Thoubal 
where the former lodged the FIR 
Ext P/1 

4. Shn B Sen Sarma (P W 9), the 
Officer -m-charge of the Police station, 
Thoubal, left for the house of Modun 
where he prepared the inquest report 
and the imury statement respecting the 
deceased Tongdar Modun Manng pro- 
duced the sickle MO 1 before the In- 
vestigating Officer and the latter made 
the same into a sealed parcel though he 
saw no stain of blood on the weapon It 
is part of the prosecution story that the 
weapon had been washed clean of blood 
by the time it was made over to the In- 
vestigating Officer From the house of 
Modun, the Investigating Officer went 
to the place of occurrence That place 
was also found to have been washed with 
water Thereafter, the Investigating 
Officer returned to the Police station, 
having brought the dead body with him. 
On the next morning, the dead body was 
sent to Imphal for post-mortem examina- 
tion Before returnmg to the Police 
station, the Investigating Officer happen- 
ed to arrest the accused from the house 
of her husband Modun 

5- The post-mortem examination was 
Doctor A Jugeswor Singh 
fPW. 5) at 11-00 am on 25-11-1967 He 
noticed 3 incised wounds on the hands, 
one_ incised wound in the right lumber 
region, one irregular wound li" x 1 " 


peritoneum deep in the epigastrium on 
external examination Internally, ne 
noticed two peritoneum wounds through 
the entire thickness of the liver The 
portal vein of the liver had also been 
cut The witness testified that the cause 
of death was shock born of puncture of 
liver and cutting of the portal vein The 
abdominal iniury puncturing the liver, 
the witness affirmed, was enough to cause 
death in a matter of few minutes All 
the iniuries, he added, had been caused 
by some sharp edged weapon like the 
sickle MO 1. The iniuries other than 
those in the liver were of minor conse- 
quence 

6. The accused was sent to the Judi-/ 
cial Magistrate Shn L R Singh on 25-/ 
11-1967 for recording her confessional 
statement The Magistrate deemed id 
prudent to give her two full days for' 
reflection and so he sent her to Judicial 
lock-up On the 27th, she was again 
brought before him when he again took 
the precautionary measure of giving her 
an hour to think over the advisability of 
making the confession The accused 
exhibited willingness to make the confes- 
sion, and after the Magistrate felt satis- 
fied that she was out to make confession 
without any pressure, threat or induce- 
ment, he proceeded to record the _ same 
She affirmed that she was putting up 
with her husband and the latter’s mother 
Tongdar in the same house Therg had 
developed some ill-feehng between her 
and her mother-in-law a few days before. 
On Friday (24-11-1967), her mother-in- 
law went to the hill Koiiam Konim carry- 
ing a basket for collecting vegetables 
After a while she (accused) armed herself 
with an old sickle and went near her 
mother-in-law The latter was then 
busy collecting vegetables She killed 
her mother-m-law by stabbing her with 
sickle and then set out homeward She 
told her husband on meeting him on the 
wav that she had killed his mother Her 
husband then left, m company with some 
other persons, for the hill from where 
they brought the dead body of Tongdar 

7. On conclusion of the investigations, 

Shn Sen Sarma (PW 9) submitted the 
charge-sheet to the Magistrate, who after 
holding the inquiry committed Tomeiren 
to stand trial on the charge under Sec- i 
tion 302 I,P C Tomeiren entered the 

plea of not guilty She however did not 
examine any witness in defence 

8. The learned Sessions Judge found, 
on the basis of the material on recoid, 
that it was the accused who had stabbed 
Tongdar to death with the sickle MO 1 
He believed Modun on the point that his 
vufe had confessed the guilt before him 
The Sessions Judge was also of the opi- 
nion that the confession recorded in 
Ex P/7 had been voluntarily made by the 
accused and that what she had stated 
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therein represented a truthful picture of 
how Tongdar had been murdered He, 
therefore, convicted Tomeiren under Sec- 
tion 302, I.P C. and sentenced her to 
death on holding that the murder was 
■deliberate as well as brutal. 

9. The outstanding _ piece of evidence 
against the accused is her own confes- 
sional statement Ext. P/7. It is correct 
that she retracted that confes.sion at the 
trial This retraction came so belatedly 
that no importance can be attached to 
that circumstance It has to be empha- 
sised that during inquiry before the Com- 
mitting Magistrate the accused admitted 
unequivocally that she has made the con- 
fessional statement. She also happened 
‘co admit before that Magistrate that her 
irnother-in-law had gone to the hill at 
6-00 a. m for collecting vegetables, that 
an hour thereafter when her husband 
went to his paddy field she met hirn on 
the way armed with a blood stained 
sickle, that she told her husband that she 
had killed his mother, that her husband 
snatched the sickle from her hand and 
raised hue and ciy, that some peisons 
collected at the spot, and that they all 
■went to the place of occurrence and from 
there brought the dead body of Tongdar. 
The statement made by the accused be- 
fore the Committing Magistrate was ten- 
dered by the prosecutor at the trial, and 
according to Section 287 it has to be read 
■as evidence. 

The Supreme Court held in the case oi 
Hate Singh v State of Madhya Bharat. 
AIR 1953 SC 468, while interpreting that 
section, that the statement made by the 
accused before the Committing Magis- 
trate must be treated like any other piece 
of evidence coming from the mouth of 
a witness, and matters in favour of the 
accused must be viewed with as much 
■deference and given as much weight as 
matters which tell against him AIR 
1955 Patna 428, Andu Mushar v. The 
State, is an authority for the proposition 
that Section 287 does not impose any 
quahfication with regard to the word 
"evidence”, and it is difficult to interpret 
the section to mean that such statement 
should only be weighed to find if it is 
consistent with the innocence of the accus- 
ed There appears to be no scope, it 
was observed further, for putting a res- 
tricted meaning on the word "evidence” 
used in Section 287, and so it is open to 
the Court to make use of such statement 
as it does with any other evidence either 
for or against the accused. 

In view of such interpretation of Sec- 
tion 287, the statement made by the 
accused before the Committing Magis- 
trate affirming not only the correctness of 
the confessional statement Ext P/7 but 
also of the rest of the prosecution evi- 
dence, her stand at the trial that 
she had not made the confession recorded 
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in Ext. P/7 does not carry any weight. ( 
The testimony of Shri L R. Singh (P W. 
6), who recorded the confession, shows 
that he was extra-cautious in warning 
the accused about the consequences flow- 
ing from the confessional statement, that 
he took all conceivable steps to find out 
if the accused weie out to make a volun- 
tary confession, and that he proceeded to 
record her confession only after he felt 
satisfied that it was voluntary That con- 
fessional statement coupled with the ad- 
missions made by the accused before the 
Committing Magistrate leaves no scope 
for doubt that it was she and none else 
who was the murderer of Tongdar. 

10. Modun Maring (P.W. 1), the hus- 
band of the accused, deposed at the trial 
that when he was nroceeding to his field 
he saw his wife coming from the side of 
Koijam Komin hill, that she carried a 
blood-stained sickle in her hand, and that 
she told him on her own that she had 
killed his mother with that sickle at Koi- 
lam Komin hill. The exammation-m- 
chief of Modun was done on 28th October 
1968 and it having gone late in the even- 
ing the case was adiourned to the next 
day for cross-examination On the latter 
day. he went back on his statement made 
in examination-m-chief by deposing that 
what he had stated on the 28th was false 
At that stage he was declared hostile at 
the instance of the Prosecutor and the 
latter happened to cross-examine him. 
During the course of that cross-examina- 
tion he re-affirmed all that he had men- 
tioned in his examination-in-chief. Signi- 
ficantly enough, no cross-examination 
was done on him thereafter by the defence 
counsel 

The Sessions Judge also brought on 
his record the statement made by Modun 
before the Committing Magistrate. This 
was done in terms of Section 288 Cr P C 
which provides that the evidence of a 
witness duly recorded in the presence of 
the accused under Chapter _ XVIII may, in 
the discretion of the Presiding Judge, if 
such witness is produced and examined, 
be treated as evidence in the case for all 
purposes subiect to the provisions of the 
Indian Evidence Act The statement 
made before the Committing Magistrate 
by the witness corresponds with what he 
deposed at the trial during examination- 
in-chief and during cross-examination by 
the Prosecutor Therefore, I have no 
doubt that what he affirmed before the 
Committing Magistrate was a truthful 
version of the occurrence He put the 
matter beyond controversy by affirming 
at the trial during cross-examination by 
the Prosecutor that he had wavered dur- 
ing cross-examination by the defence 
counsel because he "wanted to save the 
life of his wife if he could” He admitted 
that after the accused had been released 
on bail she had been living with him. In 
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such circumstances, it was not abnormal 
for him to yield to the entreaties of his 
wife who was clearly apprehended that 
she may have to mount the gallows for 
the heinous offence committed by her. 
The statement of Modun that when he 
snatched the sickle M.O. 1 from the hand 
of the accused it was stained with blood, 
constitute enough of corroboration of 
the confessional statement made by the 
accused. The extra-iudicial confession 
made by Tomeiren to her husband is 
another corroborative piece of evidence 
Taking all the circumstances into consi- 
deration, I feel no doubt in my mind that 
it was accused who had murdered Tong- 
dar I would, therefore, confirm her 
conviction under Section 302 I P C 
11. The only serious question debated 
in this Court related to the appropriate 
sentence that should be awarded to To- 
meiren It was urged by Shri Benoy 
Singh that since there is no motive assign- 
ed to Tomeiren for committing the mur- 
der, it IS conceivable that some conflict 
between the two women arose at the spot 
and Tomeiren committed the murder of 
her mother-in-law on spur of the mo- 
ment having been provoked by some act 
on the part of the latter Shri Munindra- 
kumar Singh submitted, on the other 
hand, that motive for the murder is 
plainly deducible from the confessional 
statement Ext P/7 wherein it is men- 
tioned that some ill-feeling had develop- 
ed between Tomeiren and her mother- 
in-law a few days before the fateful 
occurrence, and that in consequence it is 
a case where capital sentence is clearly 
called for It is correct that in the con- 
fessional statement Tomeiren happened to 
affirm that ill-feeling had been created 
between her and her mother-in-law since 
a few days before 24-11-1967 However, 
corroboration of that fact is not available 
from any other evidence on the record 
Modun, the husband of the appellant, spe- 
cifically denied that there was any ill- 
feelmg between his wife and his mother 
None of the other witnesses examined by 
the prosecution referred to this aspect of 
the case Therefore, it is not possible 
to record a firm conclusion that what 
weighed with Tomeiren in murdering her 
mother-in-law was ill-feeling that had 
cropped up, according to the recitals in 
Ext P/7, between her and the deceased 

It was held in the case of Mi She Yi v 
mperor, AIR 1924 Rang 179, that an 
ccused person is entitled to the benefit 
doubt in the matter of sentence as in 
le matter of conviction, AIR 1936 Rang 
i. Nga Kan v Emperor, is an authority 
tor the proposition that where there is 
considerable doubt about the cause of the 
quarrel v/hich resulted in the murder, 
the extreme penalty of the law is not 
called for In this Rangoon case, the 
High Court was unable to make up its 


mind as to what had led to the fight be- 
tween the appellant and the deceased and 
for that reason, coupled with the fact that 
the appellant was a young person of 17 or 
18 years, the sentence of death was re- 
duced to one of transportation for life 

In the case of Ouseph v State, AIR 1953 
Trav Co 561, the proposition enunciated 
was that in the absence of evidence as to 
the exact circumstances under which th( 
assault commenced, it would not bf 
safe to impose the extreme penalt’^ 
of law What was proved in thii 
case was that the culprit had developec 
intimacy with a woman although hii 
wife was alive and he had three children 
On the night of occurrence the convie 
came to the house of his wife and aftei 
he had shared the bed with her for some- 
time he took her out in the compound anc 
there opened the assault on her with £ 
penknife. The victim yelled for help anc 
two of her children rushed to the place 
They found that their mother was lying 
on her back while the father was sitting 
on her chest and cutting her throat The 
children raised an outcry and that made 
the culprit take to heels The Sessions 
Judge imposed on the convict the lesser 
penalty for the reason that there was lack 
of evidence to establish the exact circum- 
stances under which the assault had start- 
ed The High Court agreed with that 
view of the Sessions Judge and happened 
to observe 

"No doubt the nature of the imuries 
speaks volumes about the intention of the 
culprit but an accused person is entitled 
to the benefit of doubt even in the matter 
of sentence ’’ 

Two clear propositions appear to 
emerge from this case, they being that if 
the exact circumstances under which 
the hfe of the victim was taken are not 
clear then the lesser sentence of life im- 
prisonment should be imposed, and that 
the principle of benefit of doubt is avail- 
able to the accused not only in the matter 
of conviction but also in the matter of 
sentence In the case of Gurdev Singh 
V. Emperor, AIR 1948 Lah 58, it was ob- 
served that there are well recogmzed 
grounds on proof of which the Judge 
would be lustified in withholding the 
capital sentence It was stated further 
that it IS impossible to lay down any 
general rule defining the classes of cases 
in which the lesser sentence may be im- 
posed though from time to time certain 
circumstances have been recognized by 
the Judges who had to consider this ques- 
tion as valid grounds for imposing such 
sentence I think the rule laid down in 
the two Rangoon cases and in the Travan- 
core Cochin case cited above furnishes 
sufiiaent guidance for the puipose of the 
case in hand. As held above, it cannot 
ue stated with definiteness what led to 
the murder of Tongdar. Hence, givinR 
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the_ accused the benefit of doubt I have 
decided to reduce her sentence to one of 
life imprisonment. Reference made by 
the learned Sessions JudRe for confirma- 
tion of sentence of death is consequently 
reiected. I confiim the conviction of 
Tomeiren under Section 302 I.P.C but 
m accepting her appeal _ pailly. i educe 
he sentence to that of life impiisonment 

Order accordniRly. 


1970 CRI. L. J. 553 (¥ol. 76, C. N. 129) 
PUNJAB & HARYANA HIGH COURT) 
RNDRA LAL AND A D. KOSHAL, JJ. 
IMunicipal Committee, Amutsar, thiouRh 
Executive Officer, Appellant v. Shri 
jpbhu Ram and others, Respondents. 
"Ciiminal Appeal No. 1028 of 19G6, D/- 
5-5-1969, aRainst Order of MaRistrate 1st 
21ass Amritsar, D/- 18-12-1963. 

(A) Criminal P. C. (1898), Ss. 173 (4). 
251-A (1), 204 (l-B) and 4 (1) (h) — Case 
instituted upon complaint — Documents 
appended to complaint or relied in sup- 
port thereof — Complainant not bound to 
furnish accused with copies of such docu- 
ments. 

In a case instituted upon a complaint it 
is not bindinR on the complainant to furnish 
the accused with documents appended to 
complaint or relied upon in support theie- 
of. An order of Court, therefore, direct- 
inR complainant to furnish copies of the 
documents is wtiated by serious error of 
law. (Paras 8 & 9) 

The Code makes a distinction betv/een 
cases instituted upon police reports and 
those instituted upon complaints in the 
matter of supply of copies of documents 
relied upon by the prosecution and that 
such documents cannot be considered part 
of the complaint in cases of the latter 
type. (Para 6) 

In respect of a case instituted upon a 
Dolice report the special provisions have 
aeen made in Section 173 (4) and 251-A 
(1) for furnishinR conies of such docu- 
ments to the accused, by the Code of Cri- 
minal Procedure (Amendment) Act 1955 
jmt a similar provision was not enacted 
n respect of documents appended to a 
complaint or relied upon in support there- 
af by the complainant Had the Lcris- 
[ature intended to treat a comnlaint at par 
with a police report in this behalf, there 
is no reason why similar provisions should 
not have been specifically made part of 
the Code with reRard to cases instituted 
an complaints. (Para 7) 

It is true that in a proceedinR instituted 
on a complaint m writinR. a copy of such 
complaint has to accompany the summons 
or warrant issued to the accused with a 
view to enfo rce his appearance in Court 
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but then it cannot be said that a com- 
plainant is bound either by virtue of an 
express provision of law or by necessary 
implication to furnish to the accused 
copies of documents produced by him 
alonR with the complaint or relied by him 
in support thereof (Para 7) 

(B) Criminal P. C. (1898), S. 245 — Of- 

fence under S. 78 of Puniab Municipal 
Act (1911) and R. V. G5 of Punjab Ac- 
counts Code — Triable as summons case 
— There can be no order of discharRc — 
Order of discharRc, however, cannot be set 
aside on that Rround alone — Order of 
discharRc may be treated as an order of 
acquittal. (Para 5) 

(C) Criminal P. C. (1898), S. 423 — Ap- 
peal aRainst acquittal — Power to order 
retrial — Order of acquittal vitiated b.v 
serious error of law — ProceedinRs aRainst 
accused continued for ten years keepinR 
accused in suspense — Retrial not order- 
ed as fresh trial will not be conducive to 
justice. AIR 1955 SC 792, Foil, 

(Para 9) 

Cases Referred: ChronoloRical Paras 
(1958) AIR 1958 Andh Pra 568 
(V 45) = 1958 Cri LJ 1117. Thota 
RamalinReswara Rao v. State of 


Andhra Pradesh 4- 

(1958) AIR 1958 Punj 172 (V 45) = 

1958 Cri LJ 683, Ram Krishna 
Dalmia v. State 4' 

(1957) AIR 1957 Mad 508 (V 44) = 

1957 Cri LJ 866, In re, RanRa- 
.swami Goundan 4 

(1956) AIR 1956 Madh Bha 17 
(V 43) = 1956 Cri LJ 66, Hariram 
V. State 8 

(1955) AIR 1955 SC 792 (V 42) = 

1955 Cri LJ 1644, Machander v. 

State of Hyderabad 9 

(1947) AIR 1947 PC 67 (V 34) = 

48 Cri LJ 533, Pulukuri Kottaya 
V. Emperor 4 


J. S. Shahpuri, \vith M S. Chadha, for 
Appellant: Root) Chand with S S Maha- 
jan, for Respondent No 1; Sardul SinRh, 
for Respondents Nos 2 and 3. 

A. D. KOSHAL, J. : — By this judRment 
we shall dispose of fourteen appeals (Cri- 
minal Appeals Nos 1028 to 1041 of 1966) 
which are directed aRainst a similar 
number of orders, all dated the 18th of 
December, 1963, passed by Shri N K. 
Jain, MaRistrate 1st Class, Amritsar, in 
the same number of complaints instituted 
by the Municipal Committee, Amritsar 
(hereinafter to be referred to as the Com- 
mittee), each for an offence under Sec- 
tion 78 of the Puniab Municipal Act. 1911, 
and R V 65 of the Puniab Municipal Ac- 
count Code, the order in each case beinR 
that the accused persons concerned be 
"discharRed”. 

2, The alleRations made in the com- 
plaints mentioned above were identical 
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•except for the number and names of the 
accused persons in each of them and may 
be stated thus In demi-offical letter 
No XIII {39)-Vol III/722 dated the 8th 
•of April, 1959, addressed to the Executive 
'Officer of the Committee, Shri Lakhi 
'Singh, Examiner, Local Fund Accounts, 
Pumab, Jullundur, stated that considera- 
ble quantities of sugar had been imported 
into the Amritsar municipal limits with- 
out payment of octroi duty. The Com- 
mittee passed resolution No 52 dated the 
‘9th of April, 1959, in pursuance of which 
the matter was reported to the police who 
"held investigations and informed the 
‘Committee by means of a letter dated the 
19th of July, 1961, that an offence under 
‘Section 78 of the Puniab Municipal Act 
had been committed by the persons ac- 
•cused in each of the complaints mentioned 
above but that it was a non-cognisable 
’Offence, ludicial action in regard to which 
could be taken only on a complaint filed 
by the Committee before the Court 
having lurisdiction This letter was based 
on the report prepared by the police (as 
a result of the investigation) in which the 
•details of the consignments of sugar im- 
ported into the Amritsar municipal limits 
as also of the octroi duty evaded on various 
occasions were given Accused No 1 
(who IS a different person or firm in each 
of the 14 cases) was the person or firm, 
according to the findings of the police, who 
had bought sugar from various mills and 
had brought the same to the Bhagtanwala 
Railway Station. Amritsar, under different 
railway receipts, the details whereof ap- 
peared in the police report He deputed 
Sant Singh, a Station Broker working at 
the Bhagtanwala Railway Station (who 
figures as respondent No 3 in Appeals 
Nos 1028 to 1033 and 1039 to 1041, as res- 
pondent No 6 in Appeal No 1034, as res- 
pondent No 8 in Appeal No 1035, as res- 
pondent No 4 in Appeal No 1036 and as 
respondent No 5 in Appeals Nos 1037 and 
1038) to take delivery of the sugar so im- 
ported which was intended for consump- 
tion, use or sale within the said municipal 
limits Sant Singh was bound under 
Rules V 23 and V 24 of the Municipal Ac- 
count Code to present the railway receipts 
in question at the railway barrier and to 
make payment of the octroi duty due on 
the goods covered by them before taking 
delivery thereof but he obtained such deli- 
very without doing any such thing so that 
accused No 1 and Sant Singh were guilty 
of offences under Rule V 65 of the Muni- 
cipal Account Code Besides, accused 
No 1, Sant Singh accused and the other 
accused had imported sugar within the 
octori boundary of the Amritsar Munici- 
pality without payment of octroi duty and 
with the intention of defrauding the Com- 
mittee and all of them had, therefore, 
committed an offence under Section 78 of 
the Puniab Municipal Act as per informa- 


tion given by the police in their letter 
dated the 19th of July, 1961, above men- 
tioned 

3. A list of documents accompanied 
each of the fourteen complaints. The 
documents mentioned included the demi- 
official letter addressed by the Examiner, 
Local Fund Account, Puniab, to the Ex- 
ecutive Officer of the Committee, resolu- 
tion No 52 dated the 9th of April, 1959, 
passed by the Committee, the first inforn 
mation report made by the committee tcj 
the police, the report prepared by tha 
police after investigation, the police infl 
vestigation file, the records of the sugajf 
nulls concerned, the delivery registe// 
paaintained at the Bhagtanwala Railwa/r^ 
Station and the railway receipts mentioiw 
ed in the police report 

4. Some of the accused persons in L 
few of the complaints came to a settle-' 
rnent with the Committee and were acquit- 
ted Some others could not be served and 
separate proceedings were directed to be 
taken against them On behalf of the 
other accused a request was made by their 
counsel that copies of all the documents 
mentioned m the list appended to the 
complaints be made available to him This 
request was accepted by the trial Court 
and an order in accordance therewith was 
passed Later on, an obiection was raised 
by the Committee that it was not bound 
to supply the copies but the trial Court 
did not vary its order and adiourned the 
cases a number of times in order to enable 
the Committee to supply the copies Ulti- 
mately, the trial Court held in the impugn- 
ed orders that the Committee had no 
desire to prosecute the accused persons 
inasmuch as it had failed to supply the 
copies which it was its duty to supply for 
the following reasons — 

(1) Under Section 204 (1-B) of the Code 

of Criminal Procedure accused persons 
are entitled to copies of the complaint and 
documents attached to a complaint are 
part thereof / 

(2) Documents relied upon by the pro-i^ 
secution, especially in cases investigated! 
by the police are part of the complaint J 

(3) Section 173 of the Code of Criminan 
Procedure provides for the supply of docu-i ' 
ments to accused persons in cases investi-iu 
gated by police officers See also Ranw 
Krishna Dalmia v State, AIR 1958 Puni\| 
172, Thota Ramalingeswara Rao v State ' 
of Andhra Pradesh, AIR 1958 Andh Pra 
568, In re Rangaswami Goundan, AIR 
1957 Mad 508, and Pulukuii Kottaya v 
Emperor, AIR 1947 PC 67 

(4) The Committee had failed to furnish 
the copies in spite of a direction by the 
Court to obey which it had sufficient op- 
portunity and to have which set aside in 
appeal it took no steps 

In this view of the matter the trial 
Court held that the sole purpose of the 
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orosecution appeared to be to cause 
harassment to the accused persons whom 
it, therefore, "discharced”. 

5. The first point raised by learned 
counsel for the Committee was that all the 
14 cases fell within the category of sum- 
mons-cases in relation to which the Code 
of Criminal Proceduie does not envisage 
an order of discharge in any event and 
that the impugned oiders were liable to 
be set aside on that account alone. To 
‘the first part of this contention no ex- 
ception can be taken as Chapter XX of 
Ihe Code, which deals with the trial of 
Uummons-cases, does not talk of an order 
Ilf discharge at all On the other hand, 

is clear from the provisions theieof that 
||e proceedings against an accused per- 
Kn in a summons-case can end only m 
^.*0 ways, i e , either in his conviction or 
fiis acouiltal The second part of the con- 
tention, however, does not commend it- 
self to us as it IS well lecogmsed that an 
order of "discharge” passed in such cii- 
cumstances would amoimt to one of 
acquittal and may be tieatcd as such. 
The contention, therefore, does not help 
the Committee in any way 

G. Learned counsel for the Committee 
then challenged the impugned orders with 
the contention that the cases dealt with 
by the trial Court were summons-cases 
instituted on complaints, that the provi- 
sions of Section 173 of the Code of Cri- 
minal Procedure were wholly inapplica- 
ble to such cases, that the Code made a 
distinction between cases instituted upon 
police reports and those instituted upon 
complaints m the matter of supply of 
copies of documents relied upon by the 
prosecution and that such documents could 
not be considered part of the complaint 
in cases of the latter type With this 
■contention we find ourselves in full agree- 
ment and for the reasons hereafter ap- 
pearing have no hesitation in holding that 
the trial Court fell into a serious error of 
law in dismissing the complaints with an 
.order of "discharge”, 
i 7. The provisions of Sections 4 (1) (h), 
073 (4), 204 fl-B), 251 and 251-A (1) of 
SLe Code of Criminal Procedure are re- 
' want and may be quoted here for faci- 
ic'ty of reference. 

"4 (1) (h) 'complaint' means the allega- 
%on made orally or in writing to a Magis- 
trate, with a view to his taking action 
under this Code, that some person whe- 
ther known or unknown, has committed 
an offence, but it does not include the re- 
port of a police-officer ” 

"173 (4) After forwarding a report 
under tins section, the officer in charge 
of the police station shall, before the com- 
mencement of the inquiry or trial, 
furnish or cause to be furnished to the 
accused, free of cost, a copy of the report 
forwarded under sub-section (1) and of 


the first information report recorded under 
Section 154 and of all other documents or 
relevant extracts thereof, on which the 
prosecution proposes to rely, including 
the statements and confessions, if any, 
recorded under Section 164 and the state- 
ments recorded under sub-section (3) of 
Section 161 of all the persons whom the 
prosecution proposes to examine as its 
witnesses ” 

"204 (IB) In a proceeding instituted 
upon a complaint made in writing every 
summons or warrant issued under sub- 
section (1) shall be accompanied by a 
copy of such complaint,” 

"251 In the trial of warrant cases by 
Magistrates, the Magistrate shall, — 

(a) in any case instituted on a police 
report, follow the procedure specified in 
Section 251-A, and 

(b) in any other case, follow the pro- 
cedure specified in the other piovisions of 
this Chapter.” 

"251-A (1) When, in any case instituted 
on a police report, the accused appears 
or IS brought before a Magistrate at the 
commencement of the tiial, such Magis- 
trate shall satisfy himself that the docu- 
ments referred to in Section 173 have 
been furnished to the accused, and if he 
finds that the accused has not been 
furnished with such documents or any 
of them, he shall cause them to be so 
furnished.” 

A perusal of these provisions leaves no 
room for doubt that a police leport re- 
questing a Magistrate to take cognisance 
of an offence under the Code of Criminal 
Procedure is treated as something apait 
from the documents on which that repoit 
may be based or which may have been 
relied upon by the police in support there- 
of and that special provisions have been 
made in Sections 173 (4) and 251-A (1) 
for furnishing copies of such documents 
to the accused These provisions weie 
introduced by the Code of Criminal Pro- 
cedure (Amendment) Act, 1955 but a 
similar provision was not enacted in res- 
pect of documents appended to a com- 
plaint or relied upon in support thereof 
by the complainant Had the Legislature 
intended to treat a complaint at par with 
a police report in this behalf, there is no 
reason why similar provisions should not 
have been specifically made part of the 
Code with regard to cases instituted on 
complaints 

It IS true that in a proceeding instituted 
on a complaint in writing, a copy of such 
complaint has to accompany the summons 
or warrant issued to the accused With a 
view to enforce his appeal ance in Court 
but then it cannot be said that a complai- 
nant is bound either by virtue of an ex- 
press provision of law or by necessary 
implication to furnish to the accused 
copies of documents produced by him along 
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with the comolaint or relied by him in 
support thereof. The assumption made 
by the learned trial Magistrate that such 
documents are part of the complaint ap- 
pears to us to be without justification 
in view of the definition of "complaint” ap- 
pearmg m Section 4 (1) (h). For a docu- 
ment to come withm the arnbit of that 
section only the following three (four?) 
conditions have to be satisfied — 

(i) It must be made to a Magistrate, 

(li) it must be made with a view to his 
taking action under the Code; 

(iii) it must contain an allegation that 
some person whether known or unknown 
has_ committed an offence; and 

(iv) it must not be the report of a 
police officer. 

Each one of these conditions is fulfilled in 
the case of every one of the 14 com- 
plaints in question and the first two of 
them are not satisfied in the case of the 
documents relied upon by the Committee 
even though such documents may be. con- 
taining important details of the manner 
in which the offences complained of were 
committed and in spite of the fact that 
a reference to some of those documents 
appears in the complaint itself 

8. The authorities relied on by the 
trial Magistrate are wholly inapplicable 
to the facts of the cases before us The 
first three of them covered cases institut- 
ed on police reports and no question arose 
therein of the applicability or the adop- 
tion of the procedure provided , for in 
Section 173 to or in cases instituted upon 
complaints The Privy Council autho- 
rity cited related to a case in which 
copies of statements made by prosecution 
witnesses to the Investigating Officer 
were not furnished to the accused Their 
Lordships held that Section 162 of the Code 
of Criminal Procedure gave to the accused 
a right to have such copies and that such 
right was a very valuable one Everyone 
of these authorities, therefore, is irrele- 
vant for the purpose of the decision of the 
question before us inasmuch as Sections 
162(251-A?) and 173 of the Code specifi- 
cally give the accused a right to have 
copies of certain documents m cases insti- 
tuted upon police reports while the situa- 
tion, as we have already seen, is entirely 
different in cases instituted upon com- 
plaints Learned counsel for the respon- 
dents did not seek to justify the reliance 
placed by the trial Court on the four 
authorities lUst discussed but urged that it 
had rightly held the documents in ques- 
tion to be part of the complaints fan argu- 
ment which we have already repelled) and 
that the trial Court must in any case be 
held to have exercised its inherent powers 
of Passing of such orders as may be neces- 
sary for advancing the cause of justice. 
He has relied upon Hariram v State. 
AIR 1956 Madh Bha 17, for the proposi- 


tion that in spite of the fact that Section 
561-A of the Code of Crimmal Procedure 


saves the inherent powers of the High 
Courts alone. Courts subordinate to th& 
High Courts cannot be deemed to have 
been divested of those powers by reason 
of the fact that no similar provision exists i 
in their case In these proceedings, how-l 
ever, we need not go into the question 
decided in the authority iust mentioned as 


we were clearly of the opinion that the 
trial Court had no inherent power to di^ 
rect the Committee to furnish copies o| 
the documents relied upon by it to th| 
accused It is true that there is no express 
prohibition in the Code in the matter ai 
supply of copies in complaint cases bir 
then such a prohibition must be held 
have been necessarily mtended by tl° 
Legislature by reason of the introduction 
1956 of the provisions of Sections 173 ( 1 ?, 
and 251A (1) and of the absence of similan 


provisions in relation to cases instituted on 
complaints 


9. For the reasons stated, we hold that 
the impugned orders are vitiated by a 
serious error of law Ordinarily we 
would set them aside and order a retrial 
but the adoption of such a course does 
not appear to be appropriate because of 
the circumstance that since the cases- 
were made over to the police by the 
Committee in 1959 the proceedings against 
the respondents have gone on for about 
10 years during which period the respon- 
dents have suffered from suspense and 
It would not be conducive to justice if 
the proceedings are started afresh In 
this connection we may refer with ad- 
vantage to the following observations of 
their Lordships of the Supreme Court in 
Machander v State of Hyderabad, AIR 


1955 SC 792 — 

"Justice is not one-sided It has many 
facets and we have to draw a nice balance 
between conflicting rights and duties 
While it is incumbent on us to see that 
the guilty do not escape it is even more 
necessary to see that persons accused ofi 
crime are not indefimtely harassed Theyg 
must be given a fair and impartial trialh 
and while every reasonable latitude mUj^A 
be given to those concerned with tlsLj 
detection of crime and entrusted 'wing 
the administration of justice, limits muff, 
be placed on the lengths to which theSt 
may go V 

Except in clear cases of guilt, where\ 
the error is purely technical, the forces 
that are arrayed against the accused 
should no more be permitted in special 
appeal to repair the effects of their 
bungling than an accused should be per- 
mitted to repair gaps in his defence 
which he could and ought to have made 
good in the lower Courts The scales of 


justice must be kept on an even balance 
whether for the accused or against him, 
whether in favour of the State or not 
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and one broad rule must apply in all 
•cases.” 

The accused in that case whose trial 
for murder was held to have been vitiat- 
ed by reason of material circumstances 
appearing in the evidence against him not 
having been put to him under Section 342 
of the Code of Criminal Procedure was 
acquitted, their Loidships not being pre- 
pared to order retrial in view of the fact 
[that the proceedings had continued al- 
ready for 4i years 

i 10. In view of what we have said, we 
|iold the impugned orders to be vitiated 
•y a serious error of law but refuse to 
fct them aside In consequence, all the 
Jurteen appeals are dismissed 

f 11. JINDR.A. LAL, J. I agree. 

Appeals dismissed. 
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Sri Nagappa Dattatraya Ankolekar, 
.Accused-Petitioner v. State of Mysore, 
■Complainant-Respondent 

Criminal Revn. Petn No 228 of 1969, 
D/- 27-11-1969. against judgment of 1st 
Addl. S. J.. Dharwar, D/- 27-3-1969. 

Prevention of Food Adulteration Act 
<1954), Ss. 7, 2(v) — Adulteration in long 
bason — Long bason not being used for 
human consumption, adulteration is not 
an offence under Section 7. 

Section 7 punishes adulteration of food 
as defined in S 2fv) and not the adultera- 
tion of other substances Unless the 
substance which is adulterated is a sub- 
stance used as food or drink for human 
consumption, the adulteration is not an 
offence under S. 7, (Paras 3, 4) 

\ Where the accused was charged for 
jjdulteration in long bason, which is not 
''ood used for human consumption and is 
a substance used in the place of soap or 
soap nut powder or as cattle feed, the 
adulteration was not an offence within 
meamng of S 7. (Paras 5, 6) 

A. K Lakshmeswar, for Petitioner; 
L G Havanoor H C Govt Pleader and 
State Public Prosecutor, for Respondent. 

ORDER: — The charge against the ac- 
cused was that he had adulterated an 
article of food and so committed an 
offence punishable under Section 7(1) of 
the Prevention of Food Adulteration Act, 
1954, which reads: 


"7. No person shall himself or by any 
person on his behalf manufacture lor sale, 
or store, sell, or distribute — 

(i) any adulterated food; 

XX X xx” 

2. P.W. 1 Shivappa gave evidence that 
he purchased 600 gms. of a substance 
called long bason from the accused and 
that its analysis revealed that the sub- 
stance so purchased was an admixture of 
long bason and Kesari Dal. The report 
of the analyst establishes beyond doubt 
that what was sold by the accused to 
P.W. 1 was adulterated long bason. 

3. But Section 7 of the Prevention of 
Food Adulteration Act pumshes adultera- 
tion of food and not the adulteration of 
other substances and food is defined by 
Section 2(v) of the Act thus- 

"(v) ’food’ means any article used as 
food or drink for human consumption 
other than drugs and water and includes-- 

(a) any article which ordinarily enter- 
ed into, or is used in the composition or 
preparation of human food, and 

(b) any flavouring matter or condi- 
ments”. 

4. So. unless the substance which is 
adulterated is a substance used as food 
or drink for human consumption, the 
adulteration is not an offence under Sec- 
tion 7 of the Act. 

5 . P.W. 1 admitted that long bason is 
used for the .same purpose for which 
soap-nut powder was used and that it 
was also used as cattle feed. He gave 
no evidence that long bason is used for 
human consumption. That being so, the 
essential ingredient, the establishment of 
which is imperative under Section 7 of 
the Act, did not exist in the present case 

C. Moreover, the evidence of P. W. 2 
Patii makes it clear that when P.W 1 
purchased long bason from the accused, 
he did not purchase what was sold by the 
accused as an article of food, and that 
being so, if long bason is not food used 
for human consumption and is a sub- 
stance used in the place of soap or soap- 
nut powder or as cattle feed, the adulte- 
ration is not an offence under Section 7 
of the Act. It is on this short ground 
that I allow this revision petition and set 
aside the conviction of the petitioner and 
the sentence imposed on him The fine 
if paid will be refunded. 

Revision allov/ed- 
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State, Petitioner v. Sardara Singh and 
others, Respondents 

Criminal Appeal No, 459 of 1965, D/- 
1-3-1968, against Judgment of S, J„ Gan- 
ganagar, D/- 16-4-1965 

(A) Evidence Act (1872), S. 3 — Cri- 
minal P. C. (1898), Ss. 162, 367 — Appre- 
ciation of evidence — Contradictory state- 
ments if not explained may be ignored. 

Contradictory statements at various 
stages of the case not only affect reliabi- 
lity but also create (serious difficulties for 
the court to arrive) at the truth If the 
contradictory statements are not explain- 
ed in a reasonable manner and have been 
made deliberately and motivated by im- 
proper and ulterior consideration, they 
run the risk of being completely ignored 

(Para 7) 

(B) Criminal P. C. (1898), S. 367 — 
Appreciation of evidence — Suspicion, 
however strong cannot replace proof — 
Evidence Act (1872), S. 3. 

Unless there is a definite, positive, legal, 
unimpeachable and reliable evidence, the 
accused, in a serious case cannot be con- 
victed In a criminal case, mere suspi- 
cion, however, strong, cannot take the 
place of proof (Para 7) 

(C) Criminal P. C. (1898), Ss. 173 (4), 
161, 162, 207-A (3) — Copies of statements 
and reports', to be supplied to accused — 
Object is to keep accused fully informed 
— Failure to supply copies is fatal to pro- 
secution — Witnesses’ statements record- 
ed by two officers — Copies of both must 
be supplied. 

The provisions relating to recording of 
statement of .vitnesses and supplying of 
the copies provide a valuable safeguard 
to the accused, so that they may be uti- 
lised at the trial for preparing effective 
defence Such a request cannot be nor- 
mally whittled down Where the cir- 
cumstances are such that the court may 
reasonably infer that preiudice has result- 
ed to the accused from the failure of 
supplying of the copies of the statements 
recorded under S 161, Cr P. C the court 
is lustified in directing that the convic- 
tion should be set aside. The obi'ect of 
Ss 162, 173(4) and 207-A(3). Cr P C is 
to enable the accused to obtain a clear 
picture of the case against him The sec- 
tions impose an obligation upon the pro- 
secution agency to supply copies of the 
statements of witnesses who are intended 
to be examined at the trial to enable the 
accused to utilise them m the course of 
cross-examination to establish such de- 
fence as may be desired to put up and 
also to shake the testimony of the wit- 
nesses if jn a case statements of wi t- 
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nesses were first recorded by the investi- 
gating officer and again by a senior officer, 
copies of both should be supplied to the 
accused AIR 1964 SC 286, Rel on 

(Para 8) 

(D) Criminal P. C. (1898), S. 367 — 
Appreciation of evidence — Recovery of 
blood-stained clothes from accused does 
not prove case against him. It has only 
corroborative value — ^Evidence Act (1872),, 
Ss. 3, 114. 

The recovery of the blood-stained arti-| 
cles from an accused can be used to cor-| 
roborate other evidence It cannot b-^ 
itself prove the case of the prosecutioi:^ 
It IS possible to imagine on many an occs p 
Sion where the mere discovery of a bloo ^ 
stained article is due to something othefti 
than murder, for instance, concealing thS 
dead body or receiving from the reai^ 
murderer a blood stained article and so 
on It is, therefore, impossible, to say 
that mere recovery of a blood stained 
article is enough by itself to lustify a con- 
viction for murder (Para 9) 

(E) Criminal P. C. (1898), Ss. 342, 537 
— Examination of an accused is to afford 
opportunity to explain evidence against 
him — Test of fair examination e.vplaincd 
— ■ Duty of counsel to satisfy court that 
improper examination has resulted in mis- 
carriage of justice. 

The examination of the accused person 
under S 342 Cr P C is intended to give 
him opportunity to explain any circum- 
stances appearing in the evidence against 
him The ultimate test in determining: 
whether or not the accused has been fair- 
ly examined onder S 342 Cr P C is to- 
infer whether, having regard to all the 
questions put to him, he had had an op- 
portunity to say what he wanted to say 
m respect of the prosecution case against 
him Where the accused is represented' 
by a counsel at the trial and m an appeal, 
it is upto the accused or his counsel in.- 
such cases to satisfy the court that such- 
inadequate examination has resulted in 
the miscarriage of lustice. If the coun-/ 
sel is unable to say how his client hag 
been prejudiced and if all that he coula) 
urge IS that there was a possibility ol 
prejudice having been caused to hia 
client, that alone is not enough. It cannot) 
be said as a matter of law that the non-j 
examination or inadequate examination 
under S 342, Cr P C must be presumed 
to have caused prejudice. The question 
of preiudice is a matter of inference based 
on facts and the surrounding circumstan- 
ces in each case AIR 1956 SC 536, Rel 
on. (Para 10) 

(F) Criminal P. C. (1898), Ss. 252, 286' 

— ^ Evidence in murder case — All eye- 
witnesses should be examined by prose- 
cution — • Deliberately withholding mate- 
rial witnesses Is a serious infirmity* ■ — 
Evidence Act (1872), S. 114. 
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In a murder case, the prosecutor is ex- 
pected to act fairly and honestly and must 
not withhold material witnesses simply 
for the reason Uiat their evidence is likely 
to go acainst him. It is no doubt open 
to the prosecutor not to examine wit- 
nesses who, in his opinion, have not wit- 
lessed the incident, but normally he has 
Lo examine all the eve- witnesses in sup- 
oort of his case Where it is disclosed 
that material witnesses have been delibe- 
rately withheld, the couit is lustified in 
drawing an inference against the prosecu- 
don and may. hold that omission to cxa- 
liine such witnesses constitutes a serious 
fbfirmity. AIR 1965 SC 328, Rel on, 

■ (Para 11) 

|{G) Criminal P. C. (1898), Ss. 417, 423 

|p — 

possibility of High Court taking a diffe- 
rent view of evidence is not enough — 
Compelling reasons to hold that acquittal 
was wrong must be there — Factors to 
he construed in favour of accused ex- 
plained. 

In an appeal by the State Government 
under S. 417 Cr P. C , against the acquit- 
tal, it is not enough for the High Court 
to take a diffei-ent view of the evidence 
There must also be substantial and com- 
pelling reasons for holding that the find- 
ing of the trial Court was not sound If 
it is found that the trial Court adopted a 
reasonable course and took plausible view 
of the matter, interfeience under S 417, 
Cr. P. C.. is not iustifiable The reason 
is manifest There are two important 
factors in every criminal case which have 
to be kept in view in favour of an accus- 
ed person; one is that the accused can 
always claim benefit of reasonable doubt 
and the other is that when an accused 
person offers a reasonable explanation of 
his conduct, then, even though his defence 
is not satisfactorily proved, it ought to be 
normally accented unless circumstances 
/arrant that it is false (Para 12) 

’ases Referred: Chronological Paras 
1965) AIR 1955 SC 328 (V 52) = 

, 1965 (1) Cri LJ 350, Darya Singh 
\v State of Pumab 11 

1964) AIR 1964 SC 286 (V 51) = 

11964- (1) Cri LJ 167, Noor Khan v. 

•( State of Rdiasthan 8 

1956) AIR 1936 SC 536 (V 43) = 
i 1956 Cri LJ 940, Moseb Kaka 
Chowdhary v State of W B 10 

Govindmal Mehta, Dy Govt Advocate, 
for Petitioner; S R Singh and Dayal 
Singh, for Respondents 

L. S. MEHTA, J.: — There is a -village 
Jagtewala, Chak No 27 H in Tehsil 
Karanpur, District Ganganagar, In this 
village the accused Sardara Singh, Kela 
Singh, Jaila Singh and Pal Singh possess- 
ed certain M irrabas of land. Lai Singh 
and his son. lagtac Singh, deceased also 
owned certain Murrabas there. All the 


accused were the real brothers of Lai 
Singh deceased. Their lands were, how- 
ever, partitioned a few years back. Some 
litigation had been going on between 
Sardara Singh, Kela Singh, Jaila Singh 
and Pal Singh on the one hand and LaL 
Singh on the otner about water. On June 
17, 1964, at !1 a.m , when Mst. Pumab- 
Kaur, wife of deceased Lai Singh, was 
coming with her son, Mukhtiar Singh, 
fiom her fields, Sardara Singh gave her 
a lathi blow on her leg at a distance of 
about 8 furlongs from the village Jagte- 
wala, Mst, Punjab Kaur made a report of 
this happening (Ex. P-19) at the Police 
Station, Keshrisinghpura, that very day 
at 7-30 a m. Next day, i e.. on June 18. 
1964, Lai Singh had to take water fi'om 
the canal for irrigating his land. He 
accompanied by his sons. Jagtar Singh, 
aged 17 years, and Mukhtiar Singh, aged 
14 years, went to his field early in the 
morning i e„ ,m hour before sun rise, 
Sardara Singh had already diverted water 
to his own land 5 minutes prior to the 
ariival of Lai Singh on his field Lai 
Singh objected to it. Thereupon Sardara 
Singh and Jaila Singh beat him with 
Kassis Kela Singh and Pal Singh alse 
inflicted iniu.ies to Jagtar Singh with. 
Kassis Sardara Singh gave one Kassr 
blow with Its handle to Mukhtiar Singh, 

In the meantime Mst Punjab Kaur 
reached there. It is said that she brought 
tea from her house for her husband She 
is alleged to have witnessed the occur- 
rence. As soon as Mst Punjab Kaur 
reached the place, she raised hue and cry 
as a result of which Kela Singh and Pal 
Singh ran away across the railway line 
and Jaila Singh and Sardara Singh took 
to their heels '•'owards the village Jagte- 
wala Injured Lai Singh had already 
been thrown into a 'Khala’ (water chan- 
nel) by the accused His body was taken 
out of the Khila’ by Mst Puniab Kaur, 
Mulvhtiar Singh and others Jagtar Singh 
was lying outside the 'Khala’ Mukhtiar 
Singh then A'ent to Dalpatsinghpura to 
inform the Patwari of the village, but 
he was not available there Mukhtiar 
Singh apprised Mehar Singh, a resident 
of Dalpatsinghpura, DW 1, of the hap- 
pening. Soon after Mehar Singh rushed 
up to the spot. Mukhtiar Singh brought 
a cart from ):is house. The dead bodies 
of Lai Singh and Jagtar Singh were load- 
ed on the cart and then they were taken 
to their house m the village Jagtewala. 
Mst Pumab Kaur went to the Police 
Station, Keshrisinghpura, to lodge a re- 
port Ariun Singh accompanied her up- 
to the Police Station. 

The Station House Officer. Shankerlal, 
P.W. 5, recorded the first information re- 
port Ex P-1 on June 18, 1964, at 11-15 
am. Later on the SHO, Shankerlal 
went to the seet He ’p-rey-ered the in- 
quest report Ex. P-3, seizure memos of 



'560 


State V. Sardara Singh (L. S. Mehta J.) 1970 Ori. L. J. 


•the blood-stained clothes of Lai Singh and 
Jagtar Singh, Exs P-5 and P-6 respec- 
tively He collected sand, stained with 
blood, from the spot under memo Ex P-7. 
He also prepared the site plan Ex P-8 
Blood-stained shirt Ex 1 and Gamcha 
Ex 2 were recovered from the possession 
-of Sardara Singh under the memo Ex 
P-9, on June 18, 1964 These clothes 
were duly sealed They were sent to the 
'Chemical Examiner, Government of Raias- 
than, Jaipur The Chemical Examiner 
(vide Ex P-26) reported that these clothes 
were positive for blood Cuttings of the 
-articles were then sent to the Serologist 
and the Chemical Examiner to the Gov- 
■ernment of India, Calcutta, who reported 
that they were stained with human blood, 
vide Ex P-27 

The dead bodies of Lai Singh and Jag- 
tar Singh were sent for post-mortem exa- 
mination to the Medical Officer, 1/C Gov- 
ernment Dispensary, Gulabewala Dr 
'G S Grewal, P W 2 conducted the post- 
mortem examination of the dead body of 
Lai Singh He found the following in- 
juries’ — 

(1) Incised wound 2^" x 1" x cavity deep 
tappermg at the edge on the left fore- 
head Its anterior end was at the inner 
end of the left eye-brow. 

(2) Incised wounds 4" x^"x cavity deep 
on the left side of the scalp • parietal re- 
-gion Its anterior end was reaching the 
frontal region and posterior end was 
reaching the middle line 

(3) Incised wound 3" x i" x cavity deep 
on the top of the skull left side IH' from 
the middle line and parallel to it 

(4) Incised wound l" x 1/8" on the left 
■cheek bone 

(5) Incised wound l\" x i" x bone deep 
on the dorsum of the left wrist ulnar side 
below the medial epicondyle It was 
transverse. 

(6) Incised wound I" x x 1/8” trans- 
verse 1” in front of the left ear 
According to ■'■he Doctor, cause of death 
■of Lai Singh was severe imuries inflicted 
on the vital -argan of the brain, which 
W'as damaged badly. 

He also performed the autopsy of the 
dead body of Jagtar Singh He noticed 
the following imuries on his person — 

(1) Incised wound lj"xj" ca-vity deep 
on the left side of occipital region 

(2) Incised wound 2^' xi"x ca'vity deep 
on the right parietal bone, its inner end 
was reaching the middle line 

(3) Incised wound 3"xi"x cavity deep 
on the right parietal bone parallel to the 
middle line. 

(4) Incised wound l'’xi"x ca-vity deep 
at right angle to im'ury No. 3 at its lower 
end. 

(5) Incised wound ?"xi"x cavity deep 
on the right parietal bone jUst below the 
parietal emin 2 nce. 


According to the Doctor cause of death 
of Jagtar Singh was severe injuries to the 
brain, which was damaged very badly. 

2. After necessary investigation, the 
Police put up a challan in the court of 
learned Sub-Divisional Magistrate, Ka- 
ranpur. District Ganganagar. The said 
Magistrate made requisite inquiry and 
committed the case to the Court of learn- 
ed Sessions Judge, Ganganagar, for trialV 
All the 4 accused, namely Sardara SinghP 
Kalla Singh, Jaila Singh and Pal SingE' 
were charged under S 302, I.P C , on. 
February 15, 1965, to which they pleade|4 
not guilty In support of its case ttf’’ 
prosecution examined 6 witnesses, namT’' 
ly, Kartar Singh (Motbir) PW 1, Iw-; 
Puniab Kaur (eye-witness) P W. 2, D 
G S Grewal, P W 3, Mukhtiar Sin^ 
(eye-witness) P W 4, S H O Shankeii^,. 
P W. 5, and Patwari Sohanlal, P W 6 Im 
his statement recorded under S. 342, Cr 
P. C , Sardara Singh said that he had 
diver-ted water to his field at 5-30 a m , 
on the date of the occurrence He arriv- 
ed there 15 minutes before the scheduled 
time He had found Jagtar Singh and 
Lai Singh dead Thereupon, he went to 
Mst Pumab Kaur and Mukhtiar Singh 
and informed them of the happening 
Later he went to the Police Station, Ke- 
sarsinghpura, and lodged report Ex P-19 
that very day 

The rest of the accused pleaded alibi. 
In their defence, the accused examined 
D W 1 Mehar_ Singh and D W 2 Mukha 
Singh The tiial Court held that the two 
eye-witnesses, Mst Punjab Kaur P W 2, 
and her son Mukhtiar Singh, P W 4, 
reached the spot after the occur- 
rence and were not present there 
at the time of the actual commis- 
sion of the crime and, therefore, then 
testimony could not be said to be reliable 
in so far as complicity of the accused is 
concerned. The trial Court further held 
that mere production of Sardara Singh’s 
blood-stained shirt Ex 1 and Gamcha Ex / 
2 was not sufficient to link him with the’ 
crime There being no other evidence/ 
the court below acquitted all the 4 acciu 
ed for offence under S 302, I P.C hi 

3. Aggrieved against the above judv' 
ment, the State Government has filed tn 
present appeal Before the case was pu. 
up for hearing, Jaffa Singh died It wa/ 
therefore, ordered that the appeal against 
the accused Jaffa Singh stood abated We 
are now concerned only with the appeal 
filed against Saradara Singh, Kela Singh 
and Pal Singh 

4. Contention of learned Deputy Gov- 
ernment Advocate is that the trial Court 
went wrong in not relying upon the eye- 
witness account, furnished by Mst Punjab 
Kaur, P W 2, and Mukhtiar Singh, P W. 

4 Learned counsel for the State has 
further argued that the recovery of blood- 
stained shirt Ex. 1 and ^ 
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SUBJECT INDEX 


BOMBAY POLICE ACT, 1951 (22 of 1931) 

S. 64 — Duties of Police Officers — No autho- 
rity to obtain or to record statements — “Informa- 
tion” meaning of Guj 1359D (C N 360) 

BOMBAY PRIMARY EDUCATION RULES(1949) 
See under Education. 

BOMBAY PROBATION OF OFFENDERS ACT 
(19 of 1938) 

S. 5 (1) — “Offence not punishable with death 

or transportation for life” — Under S. 53-A, Penal 
Code transportation for life means imprisonment 
for life — Accused convicted under S. 326, Penal 
Code cannot be given benefit of S. 5 (1) 

Gui 1351A (C N 359) 
— — 'S. 7 (2) — Accused released on probation — 
Appellate Court in revision can set aside order of 
probation and pass sentence in lieu thereof not 
greater than that which trial Court could have 
awarded — Not necessary to remand case for 
passing sentence — High Court is not restricted to 
passing non. appealable sentence 

Guj 1351 C (C N 359) 
BOMBAY PROVINCIAL MUNICIPAL CORPO- 
RATIONS ACT (59 of 1949) 

See under Municipalities. 

(October) 1970 Cri.L.J. Inaesco 1/(1). , 


CIVIL PROCEDURE CODE (5 of 19t'S) 

Pre. — Interpretation of Statutes — Retrospec- 
tive operation -Procedural matter amended during 
pendency of appeal — Procedural amendment 
operates retiospectively but in cases instituted 
under old procedure and still pending when amend- 
ment came into force, 'old procedure applies 

S C 1396B (C N 370) 
——Pre. — Interpretation of Statutes — Power 
given to do a certain thing in certain way — Other 
methods cannot be adopted 

Manipur 1372C (C N 363) 

S. 100 — Finding of fact — Interference with 

Delhi 1346A (C N 356) 

O. 17, R. 1 — Affidavits filed by parties take 

place of evidence — Order must indicate 6n the 
face of it the consideration of affidavits — Mere 
statement that they were considered, is not enough 
- See Criminal P. C. (1898), S. 145'(4) 

Cal 1298C (C N 337) 
CONSTITUTION (APPLICATION TO JAMMU 
AND KASHMIR) ORDERS, 1959 AND 1904 
Jammu and Kashmir preventive laws— Immu- 
nity to, from Fundamental Rights granted under 
Art. 35 (c). Constitution of India — Period of 
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CONSTITUTION 

(could ) 

immunity extended under the Orders, 1459 and 
1964 — No infringement of Fimdanienlal Rights 
in Art. 22 - (Cdnstitution of India, Aits. 35 (c) and 
22) . J and K 1365B (C N 361) 

CONSTITUTION OF INDIA 

Alt. 22 — Constitution (Application to Jammu 

and Kashmir) Orders, 1959 and 1984 — Jammu 
and Kashmir preventive laws — Immunity to, 
from Fundamental Rights granted, under Art. 35 
(c), Constitution' of India — Period of immunity 
extended under the Orders 1959 and 1984 — No 
• infringement of fundamental rights in Art. 22 — 
See Constitution (Application to Jammu and Kash- 
mir) Orders, 1959 and 1964 

J and K 1365B (C N 301) 

Art. 22 (1) — Conviction for offence under' 

S. 123 of Motor Vehicles Act — Provisions of 
Ss. 191 and 556 of Criminal P. C. nOt complied 
with— Accused held was deprived of his privileges 
under Art. 22 (1) Tripura 1386G (C N 367) 

— Art. 35 (c) — Application of Provisions of Con- 
stitution to Jammu and Kashmir under Art. 370 

(1) — Power of President to make modifications — 
Power includes power to vary modifications — , 
Modifications in Art. 35 (c) valid — See Constitu- 
tion of India, Art. 370 (1) (c) (d) 

J and K 1365A (C N 361) 

Art. 35 (e) — Constitution (Application to 

Jammu and Kashmir) Orders, 1959 and 1964 — 
Jammu and Kashmir preventiye laws — Immunity 
to, from Fundame'ntal Rights granted under Art. 35 
(c). Constitution of India - Period of immunity 
extended under the Orders 1959 and 1984' — No 
infringement of fundamental rights , m Art. 22 — > 
(Constitution of India, Arts. 35 (c) and 22) — See 
Constitution (Application to Jammu and Kashmir) 
Orders, 1959 and 1964 J and K 1365B (C N 361) 
——Art. 136 — Supreme Court when will review 
evidence S C 1391B (C N 369) 

Art. 136 — Appraisal of evidence by Supreme 
Court — Evidence believed by High Court — Sup- 
reme Court will not ordinarily examine evidence— 
Onginal document missing from record — Case 
being of a serious nature Supreme Court undertook 
to examine evidence in respect of the document 

S C 1415C (C N 374) 

Art. 227 — High Court can exercise its powers 

suo motu provided there is error apparent on face 
of record — Illegal direction to police under S 142 

(2) , Criminal P C. — Order set aside 

Tripura 1324D (C N 349) 
—Arts. 370 (1) (c) (d), and 35 (c) — Application 
of Constitutional provisions to Jammu and Kashmir 

— Power of the President to make modifications , 

— Power includes power to vary modifications — 
Section 21, Geneial Clauses Act, applies — Modi- 
fications in Art 35 (c) — Valid 

J and K 1365A (G N 361) 
CONTEMPT OF COURTS ACT (32 of 1932) 

S. 1 — Proceedings cannot be said to be immi- 
nent only xx hen F. I. R. is filed but accused are 
not arrested — Statement published after arrest of 
accused is publication when proceedings are immi- 
nent, AIR 1968 Ker 301, Reversed 

S C 1407 (C N 373) 

S. 3 — Article in newspaper referring to pend. 

mg case under S. 3 (7), Essential Commodities Act 
(1955) and S. 465, Penal Code (1860) — Article 
clearly staling that ration cards recovered from 
possession of accused were forgtd - Held, imputa- ' 
lion amounted to contempt All 1283A (G N 329) 

S. 3 -■ Publication of article, forming subject- 

matter of contempt of Court, in newspaper — . 
V liter, editor and publisher are guilty 

All 12838 (C N 329) 


1898) 

. of 

CN351) 
les Act 
■ • (1) of 


CONTEMPT OF COURTS ACT (contd.) 

— -S. 3 — Objectionable reference p 
m newspaper — Proceedings not ad'” 1 y penu ^ 6 
in a Court at time cf publication — Conternpt . 
Court is not committed Ajl R’ G (C N 3 ) 

CRIMINAL PROCEDURE CODE (5 

Ss. 1 (2) and 5 (2) - Combined ^ 

Bom 1330 

S. 1 (2) — Special law - Motor V 

(1939) IS special law — Provisions or S. 
that Act apply in tnal under S. 123 ^ Act 

Tripura 13800 N 367) 

— S. 117 (3) — Inquiry in security prc dings — 
Order of Magistrate directing to execa interim 

bond without recording reasons— Order is al le to 

be quashed Orissa 1378A ( N 365 

S 117 (3) — Inquiry in security , eding® 

— Order directing to execute interim bond vVhen 
can be made — Expression “pending ■ i etion 
of inqniry under sub-s. (1)” — Meaning 

Orissa 1378B (C N 36 i 

Ss; 133 and 139-A— Procedure — Person serv 

ed with order under S, 133 denying existence of 
public right — Enquiry under S. 139-A — Reliable 
evidence in support of denial not produced— Only 
further enquiry that can be made is whether ob- 
struction relates to public path or not 

Assam 1292 (C N 333) 
-^S. 1S9-A — Procedure — Person served with 
Order under S. 133 denying existence of public 
right — Enquiry .under S. 139-A — Reliable evi- 
dence in support of denial not produced— Only, 
further enquiry that can be made is whether pm 
struction relates to public path or not— See Crimi- 
nal P. C. (1898), S. 133 Assam 1292 (C N 333) 

S. 139-A (1) — Questioning about existence of 

public right mandatory — Adjourment of proceed- 
ing from time tO time xvithout questioning person 
proceeded against — No infringement of S. 139-A 
(1) ' Tripura 1324A (C N 349) 

-S. 142 — Action under S. 142 (2) - cannot be 

taken before issuing injunction under S. 142 (1) lo< 
person concerned — Magistrate directing police to 
remove, obstruction to pathway while passing 
conditional order under S. 133 -Direction to police 
is illegal Tripura 1324B (C N 349) 

S. 144— Proceeding under— Sufficient material 

for apprehension of breach of peace should exist— 
Petition containing apprehension neither sworn 
nor stamped - No inquiry into allegations to avoid 
delay — Magistrate relying on report imprevious 
enquires'- Report in previous inquiries not expres- 
sing apprehension of breach of '.peace — Held there 
was no sufficient material for apprehending breach 
of peace Cal 1298A (C N 337) 

S. 144- Successive Orders under S 144 depre- 
cated Cal 1298B (C N 337) 

— S. 145- Order under — Pendency of civil suit 
between parties over disputed land — Issuance of 
an order of injunction by civil Court is sufficient 
step to prevent breach of [peace — Simultaneous 
proceedings under S. 145 may induce conflict of 
juiisdiction and of decisions which is undesirable 

— Proceeding under S. 145 quashed 

Cal 1298E (C N.337) 

S. 145 (2), (8) — Dispute concerning “land or 

water" — Dispute over crop or produce divorced 
from land or xvaler not covered 

c Cal 1298D (C N 337) 

5. 145 (4) — Order as to possession — Magis- 

Irate is duty bound not only to peruse all evidence 
led by both parties but also assess its value by pro- 
per apphc.ation of mind and then come to a find, 
ing as regards possession — Failure to peruse 
aflidavits of one of the parties and his witnesses 
vitiates the order Bom 1 294A (C N 835) 
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S. 145 (4) (as substituted by Act 20 of 1950) — 

Proceeding under— Rules of evidence 

Bom 1294B (C N 335) 
— — S. 145 (4) — Affidavits field by parties take 
place of evidence— Order must indicate on tlie face 
consideration of affidavits — More statement that 
they were considered, is not enough — (Civil P.'C. 
(1908), O 17, R. 1) Cal 1298C (C N 337) 

S. 146 -’-Dispute as to right of user of land — 

Proceedings uncl^er the section— Section 140 is not 
applicable f to them — See Criminal P. C. (1898), 
S, 147 , All 1285A (C N 330) 

— S. 147' —Dispute as to right of user of land — 
Proccedir.l'gs under the section — Section 146 is not 
appheablje to tliem — (Criminal P. C. (1898), S. 140), 
AIR 19h^8 All 105 and AIR 1959 Manipur 29 and 
, AIR lorjl Pat 369, Rel on All 1285A (C N 330) 
/— -S. ■■■‘ 154 — First information reports— Anonymous 
tclep'.ione message that firing took place at a tavi 
stavad— Mere fact that this information was first in 
^'.jint of time ' does not by itself clothe it with 
^character of first information report 

, S C 141dA (C N 374) 

S. 154 -First information can be used only for 

purpose of contradiction Orissa 1322A (C N 347) 

S. 156 — Information of cognizable offence — 

State law in action — Entitles Police Officer to in- 
vestigate Guj 1359A (CN 360) 

— S. 157— Investigation — What amounts to 

Guj 1359B (C N 360) 
S, 162 (2) -Dying declaration is outside prohi- 
bition in S. 162 (1) and is relevant 

S C 1415B (C N 374) 
S. 164 — Power to record statements and con- 
fessions— Magistrate conducting identification pro. 
ceedings — Duty of SC 1422A (C N 375) 

— S, 182 — Place of trial— Determination — Mis. 
appropriation or breach of trust case 

Andii Pra 1290 (C N 332) 

S. 191 — Offence under S. 123, Motor Vehicles 

Act — Police detecting offence on rpad where 
magistrate was holding mobile Court and taking 
accused to magistrate — Magistrate not complying 
with provisions of Ss. 191 and 550 and convicting 
accused on his admission — Conviction held was 
illegal Tripura 1380E (C N 387) 

S 197— Sanction to prosecute public servant 

— Emphasis is on ‘act’ and not 'duty' — Section not 
to be interpreted too widely or too narrowly 

- S C 1401 (C N 371) 

S. 222 — Charge under S. 5(2), Prevention of 

Corruption Act, should contain particulars of 
amounts taken as bribes and persons frorp whom 
they were taken — Absence of these particulars 
does not, however, invalidate charge but entitles 
accused to ask for better particulars 

S C 1396E (C N 370) 

Ss. 236, 237 and 342— Accused charged under 

S. 301, Penal Code for kidnapping — Facts disclos- 
ed he could also be charged under S, 360, Penal 
Code — Explanation under S. 342, Criminal P C. 
also sought in connection with facts constituting 
offence under S, 366, Penal Code — Age of victim, 
not being proved, accused could ;be convicted for' 
abduction under S. 366 Guj 1348B (C N 357) 

S. 237-See Criminal P. C. (5 of 1898), S. 236 

Guj 1348B (C N 357) 
— — S. 243 — Conviction on admission — Accused 
while pleading guilty also setting forth circum- 
stances tending to exonerate him — Statement not' 
an unqalified admission of guilt — Conviction on 
such statement is illegal Delhi 1303A (C N 339) 

S. 251 — Procedure in warrant cases — Pio. 

spculion under S. 7 (1) (a) ( 11 ) read with S. 3 (2) (d) 
of Essential Commodities Act — Imprisonment 
provided therefor being three years and fine, case 


criminal P. C. (contd.) 

is warrant case within S. 4 (1) (w) of Criminal 
P. C. — Magistrate 'following procedure of sum- 
mons cases vitiates trial Delhi 1303B'(C N 339) 

S, 342 — Sec Criminal Procedure Code (5 6f 

-1898), S. 236 , Guj 1318B (C N 357) 

S. 342A — Duty of .Court in the matter of ap- 
preciating evidence pointed out ' * 

S C 1391C (C N 309) 

S. 345 — Compounding offences — Scheme 

of section is that offences not specified in sub- 
sections (1) and (2) cannot be compounded in view 
of sub-section (7) of Section 345 ' 

Bom 1330D (C N 351) 

S. 401 (3) — Remission of sentence on bond 

for good behaviour with secunty — Breach of 
bond — Government’s opinion is not binding in a 
civil suit for bond amount — Independent proof is 
necessary , Delhi lo48B (C N 356) 

S. 411 — Order under S. 3 or S. 4 of the 

Probation of Offenders Act (1958) — Appeal lies 
notwithstanding S., 411 —SeeProbation of Offen- 
ders Act (1958), S. 11 Cal 1341D (C N p54) 

- — Ss. 417, 423 — Appe.al against acquittal — As- 
sessment of evidence — Scope 
, Orissa 1322D (CN 347) 

5. 417 (3) — Bencli gianting leave presurhably 

on being satisfied that suc'ccssor-in-olfice was 
complainant — Iss'uc cannot be re-opened 

Cal 1334B (C N 3q2) 

S. 417 (3) — ‘Complainant’ — Meaning of ~ 

Succcssor-in-officc is ‘complainant’— Criminal Ap- 
peal No. 779 of 1965 (Cal), Dissented, 

, ' Cal 1334C (C N 352) 

S. 423 — Appeal from acquittal -Appreciation 

of evidence Cal 1334A (C N 352) 

S. 423 — Appeal against acquittal — Assess- 
ment of evidence — Scope — See Criminal P C 
(1898), S. 417 Otissa 1322D (C N 347) 

S, 430 — Finality of Orders — Order passed 

in revision — No finality attaches to it — It does 
not prevent High Court from exercising inherent 
'powers under S. 561-.4 r— Criminal P. C. (1898), 
S, 561.A All 1285B (C N 330) 

S. 439— Revisional jurisdiction of High 'Court 

— Public servant refusing to lodge complaint 
under S, 195 (1) (a) — Order is administrative — 
Not rcvisable by High Court 

Assam 1293 (C N 334) 
— S. 439 — Order under S. 5 or S. 4 of the -Pro- 
bation of Offenders Act (1958) — Appeal lies 
notwithstanding S. 411, Criminal P. C. — Revisions 
against these orders are incompetent — See Pro- 
bation of Offenders Act (1958), S. 11 

Cal 134 ID (CN 354) 
— -S. 439 — Powers of High Court in revision — 
Conx’iction of accused under S, 7 read with S. 3 
of Essential Commodities Act— On appeal Sessions 
Judge findjng conviction and trial to be. illegal but 
not diiccting retrial— Revision by State — Accused 
faced trial in three cases and suffered heavy losses 
because of deterioration ot foodgrains — Absence 
of mens rea — Order of Sessions Jndge not tnter- 
fered with in revision Delhi 1303C (C N 339) 

S. 439 -Application for revision against order 

under Ss 133 and 142, Criminal P. C. hjed beyond 
90 days prescnbsd by Art. 13 1, Limitation Act — 
Application has to be dismissed undei S 3 (1), 
Limitation Act— See Limitation Act (1963), S. 3 (1) 
Tripura 1324C (C N 349) 

S. 439 (0) — Right of accused "to show cause 

against enhancement of sentence’’ — Notice why 
order of illegal release on probation should not be 
set aside and pass sentence in lieu of it— Not a case 
of enhancement - Accused has no right to be 
heard in regard tooiderof conviction against him, 
since there was no sentence awaided cithei undei 



Subject Index, Cri. L. J, 1970 October 


CRIMINAL P. C. (conidj ' ■ ' 

S, 439 (6) or under S. 7 (1), Bombay Probation ot 
Offenders Act, '(1949) 2 Sau L R 48„observations 
in, Dissented from ' Gu] 1351B (C N 859) 

S. 488 - Words “in any district where he 

resides or is or where he last resided with his 
-wife” in S. 488 (8) — Contemplate the district in 
winch they last resided — They do not rewr to 
any place so as to ' give jurisdiction to the Court 
within which that place is situated 

^ Guj 1308A (C,N 341) 

S. '488 — Wife’s right to refuse to live with 

husband and claim maintenance — Deliberate, 
false attribution of immorality to wife — She is 
entitled to live separately and claim maintenance 

Gu) 1308B (C N 341) 

$.488(6) -Ex parte Ordei — Setting aside 

of — Aggneved paity can apply to get it set aside 
beyohd three' months on good cause being shown. 
1962(2) CriL J 581 (Punj) and AIR 1950 Mad 153,' 
Dissented Delhi 1302 (C N 338) 

— 2i-S. 539-B— Local inspection— Failure to make 
memorandum and keep, it on record of case— Trial 
' or proceeding is not vitiated unless it has, resulted 
in failure of justice or caused prejudice to accused 
in his defence ^ ' Guj 1350 (C N 358) 

_J s. 536 — Offence under S. 123 Motor Vehicles 

Act — Police detecting offence on road where 
magistrate was holding mobile Court and accused 
taken to him — Provisions of Ss. 191 and 556 not 
complied with — Conviction held was illegal. 

' Tripuia 1386F (C N 367) 

S.'561.A — Finality of orders — Order passed 

in revision — No finality attaches to it — It does 
not' prevent High Court from exercising inherent 
powers under S. 561-A — See Criminal P. C. 
(1898), S. 430 ' All 1285B (C N 330) 

S. 561-A~Saving of inherent powers of High 

Court * Proceedings under S. 147, Criminal P. C.— 
Order of reference by Magistrate and decision of 
Civil Court were without jurisdiction — Order 
that might be passed by Magistrate in conformity 
with decision of MunsilF would be an illegality — 
High Court quashed ordei of reference and 
decision of Munsilf to prevent abuse of process of 
•Court All 1285C (C N 330) 

Sch 11, second part — Offences against laws 

other than Penal Code — Aie non-compoundable 

Bom 1330B (C N 351) 
CUSTOMS ACT (52 of 1962) 

S 123 (1) and (2) -Presumption under — Gold 

must have Iieen seized under the Act — Seizure of 
gold first by police— Subsequent transfer of gold 
and panchanama to Customs authorities — Gold 
cannot be said to be seized under the Act — No 
presumption arises Guj 1305A (C N 340) 

— S, 123 (1) and (2)— Presumption under Exist- 
ence of foreign marting connot lead to such pre- 
sumption— Such marks are hearsay evidence 

Guj 1305B (C N 340) 
— S. 135 — Accused sentenced under S. 135 — 
Accused also to lie sentenced under R. 126P of 
Defence of India Rules tl962) - See Defence of 
India Rules (1962), R 12fa.P Cal 1341B (C N 354) 

DEFENCE OF INDIA RULES (19G2) 

R. 126.P Accused sentenced undei S. 135 of 

Customs Act- Accused also to be sentenced under 
R. 126-P of Defence of India Rules — No provision 
of the General Clauses Act bars ■tuch sentence — 
(Customs Act (1962), S 135)— (General Clauses Act 
tl897), S 26) Cal 1341B (C N 354) 

n 126.P Gold to be declaied under R. 126.P 

legil |>okl not smuggled gold — Declaration of 
sum^glj il gold nntantemled liy legislature — l'’aiiure 
u '•'Toggled gold not jiunisablo under 

Cil n41F(CN 354) 


DEFENCE OF INDIA RULES /'could. J , . 

R. 126.P— Declaiation of possession of 

gled gold does not protect the soruggler or r 
gold - They can be dealt with under the Custom 
Act Cal 1341G (G N 354) 

R. 126-P (2) Minimum sentence is imprison- 
ment for SIX months and also line — This sentence 
cannot be substituted by a sentence of fine 

.Cal 1341A(CNS54) 

-R.' 126-P (2) 'Offenders under the ^lule cap be 

dealt with under S. 3' or S, 4 , of Probation or 
Offenders Act - (Probation of OffendersvAct (1958), 
.Ss. 3 and 4) Cal 134 Ui (C N 354) 

EASTERN BENGAL AND ASSAM EXCUSE ACT 
(ASSAM ACT 1 of i910) \ - 

- — ^S. 3 (9) -^'Police sub-inspector notj invested, 
with powers under S 8 is not Excise Offic^ , witbm 
S. 3 (9) — See Eastern Bengal and Ass ■ Excise 
Act (1 of 1910), S 65 Mampui 1372A ( N 363) 

■ S' 8— Police sub-inspector not investeu with. 

poweis under S. 8 is not Excise Officer — See 
Eastern Bengal and Assam Excise Act (1 of 191 '), 

S. 85 Manipur 1372A (C N 3oo ' 

S. 8 - Order dated 4-5-1959 of Chief Commis- 
sioner, Manipur — Police Sub-Inspector authorised 
to exercise powers under S. 65 without investing 
him with powers undei S. S— Order is invalid — 
See Eastern Bengal and Assam Excise Act (1 of 
1910), S 65 Manipur 13726 (C N 363) 

- — S. 53— Police sub-inspector not invested with 
powers under S. 8 - Has no authority under S, 65 
to launcli prosecution under S 53 — See Eastern 
Bengal and Assam Excise Act (1 of 1910), S. 65 ^ 
Manipur 1372A (C N 363) 

Ss. 65. 3 (9), 8 and 53 — Police aub-inspector 

not invested xvith powers under S 8 is not excise 
Officer — Has no authonty under S. 65 to launch 
prosecution under S 53 Manipur 1372A (C N 363) 
Ss. 65, 8— Older dated 4-5-1959 of Chief Com- 
missioner, Manipur — Police Sub-Inspector autho 
rised to exercise powers under S. 65 without 
investing him with powers under S 8— Order is 
invalid ^ Mampui 1372B (C N 363) 

EDUCATION 

-BOMBAY PRIMARY EDUCATION RULES 
(1949) 

«— R 129— Entiy of date of birth of pupils in 
school — Entiy adrmssiblp under S 35 'of Evi- 
dence Act even in the case of a non.government 
school — See Evidence act (1872), S. 35 

Guj 1348A (G N 357) 

R. 130 Rules enjoin making of entry of date 

of birth of pupils Entiy admissible undei S. 35 
of Evidence Act even in the case of a non.govcrn- 
ment school — See Evidence Act (1872), S. 35 

Guj 1348A (C N 357) 


EVIDENCE ACT (1 of 1872) , 

S. 3- Presumption under - Existence of foreign 

marking cannot lead to such presumption — Sucli 
marks are hearsay evidence — See Customs Act 
(1962), S. 123 (1) and (2) Gnj 1305B (C N 340) 
S .3 - Relationslup how fai ground for discard- 
ing evidence of witness Oussa 1322C (C N 347) 

4 -Presumption undei Existence of foreign 

marking cannot lead to such presumption — Such 
marks are heaisay evidence - Sie Customs Act 
(1962), S. 123 (1) and (2) Cuj 1305B (C N 340) 
b ^ Credihilifv of witnesses — WUnesso** 
liying to imphcite iiL’isOns in a seiiovis charge of 
iniiftler IS imieli ibic Assam i:327B (G N 350) 

a, 9 -fdciitifiL.itioii p.iiades-Roiisons foi and 

scope of — Stated SCI I22B (C N 375) 



SoB.TEcr Indexi Cri. 

EVIDENCE -ACT (conld.) 

S. 32— Dying declaration — Admissibility— Duty 

of Court— Conviction on its basis 

S C 141 oD (C N 374) 

S. 32 — Dying declaration — Recording of — 

Correct mode - It must be recorded in tlic e\act 
words of declarant — It need not lie in the form 
of questions and answers — Further, it may be open 
to objection if information is elicited by putting 
leading questions Assam 1327A (C N 350) 

S. 33 Witness dying before Sessions trial 

began — I/icld, his 'evidence in committing Court 
was admis’sible under S. 33 

Orissa 1322B (C N 347) 

S. 35’— Entry of birth date in School’s Register 

under Sjlalutorj’ Rules — Admissible under S. 35 — 
Its evicjentirry value depends on other factors — 
Kidnajjjping case — Parents of girl not examined 
as te'r her age — Entry held could not be held to 
haw'l! proved the age Guj 1348A (C N 357) 

— r S. 45 — Kidnapping or abducting a female — 
Aigc of girl — Proof — Entry in school certificate 
' not reliable with implicit faith as against medical 
evidence — Test of epiphyses on basis of fu‘-ion 
being scientific test would be acceptable If. there 
be conflicting evidence as to age, benefit of uncer- 
tainty as to age of the girl should be given < to 
accused— See Penal Code (18G0), S 360 

Pnnil333B(CN366) 

S. 101 — Burden of proof — Charge of criminal 

misappropriatinn undci Prevention of Corruption 
Act — Nature of burden of proof on prosecution, 
negative — Burden can be discharged by circum- 
stantial evidence — Duty of Court under S. 342-A, 
Criminal P. C. pointed out S C 139IA (C N 369) 

S. 145 -First information can be used onlv for 

purpose of contradiction — See Criminal P. C. 
(1898), S, 154 Orissa" 1322A (C N 347) 

S. 155 — First information can be used onK’ 

for purpose of contradiction - See Criminal P. C. 
(1898), S, 154 Orissa 1322A (C N 347) 

ESSENTIAL COMMODITIES ACT (10 of 1955) 

S. 7 — Penalties — Mens rea is an essential 

ingredient of offence under S, 7 

Delhi 1303D (C N 339) 

S. 7 (i) (a) (ii) — Penalties — Maharashtra 

Scheduled Foodgrains (Stocks Declaration and 
Procurement and Disposal, Acquisition, Transport 
and Price Coiitiol) Order (I960), Cl. 12 — Prosccu. 
tion of accused under S. 7 (i) (a) (li) read with 
Cl. 12 of the Order — Accused found to_ be trans- 
porting rice from Belgaum to place within Ratna- 
giri District — Held there was no contravention of 
Cl. 12 - Unless lioth termini were within the State, 
Cl. 12 would not operate Bom 1290 (C N 336) 

GENERAL CLAUSES ACT (10 of 1897) 

— S. 6 — Change in procedural law during pen- 
dency of cases instituted under old procedural law 

— Old procedur< applies S C 139GC (C N 370) 

S. 21— Constitution of India — Application to 

Jammu and Kashmir Power of -President to make 
modifications under Alt 370 (1) (d) — Power in- 
cludes poiver to vary modifications — Section 21, 
General Clauses Act, applies - See Constitution of 
India, Art 370 (1) (c) (d) J & K 1365A (C iN 301) 

S. 26— Accused sentenced under S 135 of the 

Customs Act (1962) — Accused also to be sen- 
tenced under R I26P of the Defence of India 
Rules — No provision of the General Clauses Act 
bars such stntence-See Defence of India Rules 
(1962), R. 126P Cal 1341B (C N 354) 

GOA, DAMAN AND DID (LAWS) REGULATION 
(12 of 1962) 

— S. 8 - Order No. G. A. D. 74/03/25007 D/- 
0-11-1903 ol Lt. Govenioi is not ultra vires 

S C 1309 (C N 362) 


L. J. 1970 OCIOEER 5 

JAMMU AND KASHMIR PREVENTIVE DETEN- 
TION ACT (13 of 1964) 

Sec undei Public Safety. ■ ■■ 

LIMITATION ACT (36 of 1963) 

S, 3 (1) and Art. 131— Application for revision 

against order under Ss. 133 and 142, Criminal 
P. C, filed beyond 90 days prescribed by Art. 131 
— Apphcatioh lias to be dismissed under S. 3 (1) 

' _ Tripura 1324C (C N 349) 

Art 115 — Sixty days for appeal under Crimi- 
nal P. C. — Right of appeal under S 11 of Proba- 
tion ol Oilendcrs Act is not governed by this 
Article - Appeal must, however, he filed within 
rc.asonable time — Revision, which is iiicompeicnt 
filed 70 davs after order Resision entertained as 
an appeal ' Cal 1341E (C N 354) 

Art. 131 — Application for revision against 

order under Ss. 133 and 142, Criminal P. C. filed 
beyond 90 days prescribed by Art. 131 -Applica- 
tion lias to bo dismissed under S. 3 (1) — See Limi- 
tation Act (1903), S, 3(1) Tripura 1324C (CN 349) 
MAHARASHTRA SCHEDULED FOODGRAINS 
(STOCKS DECLARATION AND PROCURE- 
MENT AND DISPOSAL, ACQUISITION, TRAS- 
PORT AND PRICE CONTROL) ORDER, (1966) 

Cl. ]2-Sec Essential Commodities Act (1955), 

S. 7 (i) (a) K' (ii) Bom 1296 (C N 336) 

MOTOR VEHICLES ACT (4 of 1939) 

S. 123 Offence under — Section 130 (1) 

applies and not Criminal P. C, ' 

Tripura 1380D (G N 367) 
— S. 123 — Ollcnce under— Provisions of Ss. 191 
and 556, Cniiiinal P.' C. not complied with , — 
Accused deprived of his privilege under Art. 22(1) 
of the Constiturion — Trial lield viliated : 

Tripura 13&6II (C N 367) 

S. 130 (1) (as amended hy Amending Act of 

1956),— Summary disposal of cases- Word “shall” 
IS mandatory — Infraction of provisions invali- 
dates trial Tripura J380A ,C N 367) 

S 130 (1) — Summary disposal — Oifence 

under S. 123 of Act — Issue of summons — Motor 
Vehicles Act being special law within S. 1 (2) of 
Criminal P. C., provisions ol S. 130 (1) apply in 
trial of oifence under the Act 

Tripura 1380B (C N 367) 

f 

MUNIGIPfililTIES 

-BOMBAY PROVINCIAL MUNICIPAL CORPO- 
RATIONS ACT (59 of 1949) 

S. 393 - Section has nothing to do with com- 
position of offences under Act— Question of com- _ 
pounding of offence has to be decided by reference ’ 
to S. 481 (1) (b) Bom 1330E (C N 351) 

S. 48l(l) (b) Power of Municipal Commis- 
sioner to compound offences under the Act — . 
Extent or Bom 1330C (C N 351) 

Sch. Chap Virr, R. 29 (1) (d) - Offence of 

importing goods without paying ociroi duty — 
Municipal Commissioner lias no power to com- 
pound offence either under Criminal Procedure 
Code or under the Act Bom 1330A (C N 351) 


PENAL CODE (45 of IS60) 

— S. 147— Rioting -Punishment for -Accused 
member of unlawful assembly — Overt acts alleged 
against him not proved -No automatic acquittal 
under this section where overt acts by others in 
common intention proved Mad 1316 (C N 344) 

— .S. 149- Every meinhei of unlawful assembly 
guilty ol oifonce comim tec] in prosecution of 
common object - Common object and not common 
intention essential _ SC 1389 (C N 368) 
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PENAL 'CODE (conii.) 

— — S. lS2~InformaUon — Must be one falling 
Under'S. 154— Subsequent statement during inquiry 
or investigation cannot be basis oLoEFence under^- 
S. 182 , ' Guj 1359C (C N 360) 

— *5, 294- Sentence — Accused under twenty- 
one years of age teasing a girl going to school— Ut- 
terance “Ban Than Ke Kahan Ja rahi ho,’’ Come 
on my cycle, I shall reach you to school," held 
within S. 294— Case not fit for exercising powers 
under S. 6, Probation of Offenders Act — Imposi- 
tion ot substantive sentence held correct 

Pat 1323 (C N 348) 
—S. 302 — Sentence — Offence committed deli- 
berately and pre-planned -Capital sentence held 
not excessive SC 1415E (C N 374) 

—S. 326 -In considering sentence to be passed, 

’ nature of injury, weapon used and part of body on 
which injury was caused are important factors to 
be considered Guj 1351D (C N 359) 

— S, 361— Accused charged under 351— Ac- 
cused could also be charged for abduction — Ex- 
planation under S. 342, Criminal P. C., sought — 
Age df victim not being proved, accused could be 
cOnvjhted for abduction under S 366 of Penal 
Code -See Criminal P, C. (1898), S. 236 

Guj 1348B (C N 357) 
— -S. 361— Expression 'takes out of the keeping 
of the lawful guardian of such minor* — Meaning 
of ^ Mys 1318 (C N 345) 

•— S. 368— Entry of birth date in non-Goverii- 
ment School’s General Register ‘admissible under 
S. 35— Evidentiary value depends on other factors 
—Parents of victim not examined as to her age— 
Entry held could not be held to have proved the 
age— See Evidence Act (18721, S. 35 , 

^ ^ Gu) 1348A (C N 357) 

- — S, 366— Accused charged under S. 361, Penal 
Code for kidnapping -Accused also could have been 
charged under S, 368, ori same facts — Age of 
victim not being pioved, accused could be con- 
victed for abduction under S. 366 See Criminal 
P. C. (1898), S. 236 Guj 1348B (C N 857) 

— —S. 366 -Kidnapping Or abducting a female — 
Taking away must be against her will 

Pun) 13S3A (CTN 366) 
— S. 366— Kidnapingior abducting a female — 
Age of girl Proof— ^Entry in school certificate 
not reliable with implicit faith as against medical 
evidence —Test of -epiphyses on basis of fusion 
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PKEVENTIONOF CORRUPTION ACT (2 of 
1947) 

S. 5— Misappropriation — Negative 

prosecution can be discharged by citcutnstan 
evidence SC 1391 D (C N 369) 

S.5 (2) Charge, 'not disclosing ^mounts 

taken as bribes and bribe-givers — Th|s 
invalidate the charge though it may b ft gto 
for asking for better .particulars — Cj 
ever, should have contained better 
enable accused to prove his case 

SC 139t 

S. 5 (3) — Appeal against conv' ■ 

S.‘5 (2) —Pending appeal sub-s, (3) rei 
peallate Couit can invoke-presump ion u 

(3) SC 139GA {« 

PKEVENTION OF FOOD ADUL 
ACT (37 of 1954) ’ ‘ 

^Ss. 7 and 10— Compulsory sale to Food 

pector— Sale does not bring the accused wR 
clutches of Ss. 7 and 16 All 1289 (C N 33 

S. 10 {!)- Enumeration m S. 10 'of circums- 
tances under which sample can be taken is not 
exhaustive -Seller leaving the shop on the ap- 
ptoach of Food Inspector— Shop'under watch ny 
Police -Sample taken in the absence or seller 
from shop and godown of seller but following the 
prescribed procedure -Sample does not cea^ to oe 
one within the meaning of S. 10 (1) and 5. ^ 
because there was none to accept price — ohop 
continued to be in seller’s possession though jnn , 
police guard - Sample found adulterated — aelisi 
» punishable n«d« Ss. 7 and W ^ ^ 

S, 10 (7)— Powers of Food Inspectors — Cotn- 

pliftnce with provisions Kei 1314 (C N 34o) 
—-S. 16— Compulsory sale to Food Inspector 
Sale docs not bring the accused' within clutches 
offSs. 7 and 16 -See Prevention of Food Adultera- 
tion Act (1954), S. 7 All 1289 (C N 331) 

IS. 19 (2) -Defence of Wananty-Wheu avail- 
able to Vendor , Cal 1344A (G N S55) 

S. 19 (3) -Piosecution for adulteration -Ven- 

dor pleading Warranty-Prosecution disputing the 
same -Vendor not bound to examine mm ai de- 
fence witness Cal 1344B (C N 355) 

PREVENTIVE DETENTION ACT (4 of 1950) 

' See under Public Safety. 


■“ns- 

•xvn 


eviuence— jesi oi epipnyses on oasis Ot rusion . r^r.T-c-Mr»TPT,c aot run IQ=:R1 

being scientific test would be acceptable -If there ^ on P Defence of 

be eonflicting evidence as to age, benefit ot un-' — T^’r? 7” xirUli’iinrlpr S 3 — 

certainty as to age of the girl should be given to India Buies (1902), can Jbe^dealt unt^i tm 

accused— (Evidence Act (1872). S. 45) 

Punj 1383B (C N 366) 

— — -S. 403 —Dishonest misappropriation of proper- 
W —Place of trial— Determination — See Criminal 
P. C. (1898), S. 182 Anclh Pra 1290 (G N 332) 

S. 405— Breach of trust — Place of ,tnal — 

Determination— See CnimnallP C (1898), S. 182 
Andh Pra 1290 (G N 332) 

S. 493 -Scope — Section is not intended to 

punish one for contracting marriage which turns 
out to be illegal —It only punishes man for obtain- 
ing body of woman by deceitfully assunng her 
that ho had acquired that tho right by jus mariti 

Mad 1321 (C N 346) 

S. 499 — Defamation — Publication oi — It 

implies communication to at least one persou 
other than person defamed Ker 1311 A (C N 542) 

S. 499, Excep 9 — Defamation — Benefit of 

Kxcep. 0-hfcrely showing possibility of some 
imputations being true Is not enough - Benefit of 
Excep 9 of S. 499 cannot be availed 

Ker 13111) (CN 342) 


Sec Defcnceof India 

S, 3 — Order under, is appealable — Not 

,ev,j.blc - of Ofend.« Aa M|8), 

s 4 — Offenders under the Defence of India 

Rulcs'(l902) can be dealt with under S. 4 — See 
Defence of India Rules (1962), R. 126-P (2) 

Cal 1341C,(C.N 354) 

S. 4 — Order under, is appealable— Not revis- 

nble — See Probation of Offenders Act (1958), 
S.Il CalJL341D (CN 354) 

■ — -S. 6 — Sentence — Accused under twcnlyone 
years of age teasing a girl going to school— Utter- 
ance "Ban Than ke Kahan Ja rani ho" come on my 
cycle, I shall reach you to school, held within 
S. 294 — Case not fit for exercising poxvers under 
S. 6, Probation of Offenders Act — Imposition of 
substantive sentence hold correct — See Penal 
Code (1860), S. 294 Pat 1323 (C N 348) 

-- — Ss. 11, 3 and 4 — Order under S. 3 oi S 4 of 
the Act — Appeal lies notwithstanding S. 411 


Subject Index, Obi. h. J. 1)370 October 


7 


PROBATION OF OFFEN-DERS ACT fcontd.) 
Criminal P, C. ~ Revisions against tnoso orders 
are incompetent — (Criminal' P. C. (1898), Ss, 411, 
439) Cal I341D (CN 354) 

S. 11 — Appeal — SiKty clays’ penocl of limita- 
tion under Art. 115 of the Limitalion Act not 
applicable — Sec Limitation Act (1963), Art. 115 
'Cal 134IE (C N 354) 

I PUBLIC SAFETY 

-JAMMU ('and kashmir PREVENTIVE DE- 
TENTrO;N ACT (13 of 19C4) 

S. 3 -- Detention order under under S. 3 — 

Revocatio ,i of, under S. 14 (2) — Revocation for 
technical, ^defect included — No fresh facts arising 
after revfjcation — Fresh order of detention under 
S. 3 no)(' valid — See Public Safety — • Jammu and 
Kashijiir Preventive Detention Act (13 of 1964), 
S, 14 ‘ J and K 13650 (C N 361) 

— '-Ss. 14 and 3 — Detention order under S. 3 — 
B.evocation of, under S. 14 (2) — Revocation for 
Technical defect included — No fresh facts arising 


PUPLIC SAFETY-J. & K. PREVENTIVE DE- 
TENTION ACr CconldJ 

after revocation — Fresh order of detention under 
S. 3 not valid J and K 1365C (C N 361 ) 

- PREVENTIVE DETENTION ACT (4 of 1950) 

S. 3 — Activities prejudicial to maintenance 

of public order — Connotation and test of 

Orissa 1374 (C N 384) 

S. 13 (2) — Fresh order of detention after 

expiry of previous order, served on day of expiry 
must disclose fresh grounds arising after expiry of 
previous detention — That detenu who was in jail 
maintained' links, with his associates who had 
gone underground, during period of his detention, 
is not such fresh ground S C 1404 (C N 372) 


SEA CUSTOMS ACT (8 of 1878) 

S. 187 (81)— Punishment -Watches smuggled 

in India secretly under wooden plank of record 
player — Deterrent punishment is necessary 

Call334D (C N 352) 


SUBJECTWISE LIST OF CASES OVERRULED, REVERSED ETC. 

DlSS.=Dlss 0 nted from in; Rcvcr».=ReversBd in. 


CONTEMPT OF COURTS ACT (32 of 1952) 

S. 1 — AIR 1968 Ker 301 - REVERS. 1970 

Cri L J 1407 (C N 373) (S C). 

CRIMINAL PROCEDURE CODE (5 of 1898) 

S 417 (3) — (’65) Criminal Appeal No. 779 

of 1965 (Cal) - DISS. 1970 Cri L J 1334G 
(C N 352) (Cal). ' 


S. 439 (6) -{19491 2 Sau L R 48 — DISS. 1970 

Cri L J 13528 (C N 359) (Guj), 

S. 488 (6) — AIR 1950 Mad 153 — DISS, 1970 

Cri L J 1302 (C N 338) (Delhi). , 

S. 488 (6) -1962 (2) Cii L J 581 (Punj) DISS. 

1970 Cri L J 1302 (C N 338) (Delhi), 
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recording of reasons for -proceeding witli- 
out obtaining the search warrant might 
not be done, which was a mailer of dis- 
nrelion, so far as the requisition of the 
services of the respectable inhabitants was 
concenied the direction was mandatory 
and the. legislature by insisting on the 
presence ol one woman mediator at the 
time of search had undoubtedly cliosen 
to safej^hiard the interests of the persons 
with wPiom llie Act was intended to deal. 
In that; case the ser\’icGS of a woman 
mediatcor had not been requisitioned at 
all, T’ne search was held to be altogether 
illegp'l with the result that the accused 
perslon in that case was acquitted and his 
acquittal was upheld by the High Court. 
>''4. In the piesent case Iavo main de- 
■!fccts have been pointed out in the matter 
of search; one is that the special police 
officer Shii Mankad has been found both 
by the Magistrate and the High Court to 
have prepaied the document Evt. S/A 
long after the search As found by the 
High Court this document conl.ained 
reproduction of Section 15 (1) and it hard- 
ly contained any ground on which the 
police officer had formed the belief willi 
regard to the matters stated in sub-sec- 
tion (1). The other point which has been 
pressed on behalf of the appellant relates 
to contravention of sub-section (2) inas- 
much as the panch witnesses werej not in- 
habitants of the localitv m which the ap- 
pellant’s house was situate. The High 
Court was of the view that power to con- 
duct the seaich was derii'ed from the sta- 
tute and not from llic recording of rea- 
sons and therefore the search was not 
rendered illegal, in the present case, on 
account of contravention of Section 1.5 (D 
of the Act_ On the second point it was 
held that there was no proMsion in law 
which rendered the evidence of the jianch 
Avitnesses inadmissible even though Sec- 
tion 15 (2) had been contiavcned The 
High Court did not agree with tlie deci- 
sion of the Andhra Piadesh High Court 
that the directions -contained in sub-sec- 
tion (2) weie of a mandatory natuie 
5. Our attention has been drawn to 
State of Rajasthan aa Rchman, fl960) 1 
SCR 991= (AIR 3960 SC 210) in which 
a Deputy Superintendent of Central Ex- 
cise who had received information that 
the respondent in that case had cultivated 
tobacco but had not paid the excise duty, 
went to search his house. He was obs- 
tructed, while making the search with the 
result that he fell down and was injured. 
The respondent was prosecuted under 
Section '353, Indian Penal Code. It was 
1970 Cri.L.J. 81. 


held that Section 165 of the Code of Cri- 
minal Proceduie was applicable to 
.such a search and the search being in 
contravention of that section it was il- 
legal. Tlie respondent theiefore had been 
lightly acquitted. In this case, however, 
it was obseh'ed that the recording of rea- 
sons under Section 165 did not confer on 
the officer juiisdiction to make search 
though it is a necessary, condition for 
doing so. Jurisdiction or power to make 
a .search was confeired by the statute and 
not derived from the recording of rea- 
sons. These obseivations arc sufficient to 
dispose of the fiist point which has been 
pressed about the omission to record the 
rc.isons befoic the search or even {here- 
after in a proper way. This case cannot 
be of much assistance to the appellant 
because no question is involved in the 
jiresent case of any public servant hav- 
ing been obstructed in the course of a 
seaich conducted under Section 165 of the 
Criminal Pioccdurc Code The trial of 
the appellant was for contravention of 
certain provisions of the Act and the 
seaich was made in lespect of those 
offences. The trial having taken place the 
question of the applicability of Sec. 537 
of the Criminal Procedure Code will at 
once arise. If the non-obsen'ance of the 
proA’isions of Section 15 (2; is not an jlle- 
galitA"^ but is a mere irregularitA' then the 
sentence cannot be set aside unless it can 
be .shown that such iriegularity has caus- 
ed failure of j'ustice. As will be presentlv 
seen we aie of the opinion that non-com- 
pliance with the directions contained in 
Section 15 (2) in the matter of search 
would only be an irregularity and not 
such an illegality which will .vitiate the 
Inal. The decision in Delhi Administra- 
tion V, Ram Singh, (1962) 2 SCR 694 = 
(AIR 1962 SC 63) which concerned 
offences committed under the .Act and 
on which leliance has been placed on 
behalf of the aj^pellant involved a different 
point. There the police officer who had 
entered the premises where the offences 
were alleged to be committed was not a 
special police officer who alone is autho- 
iised to do the various things mentioned 
in the piovisions of the Act. It was ob- 
seived that the Act created new offences 
and provided foi the forum before which 
they would be tiied. Necessary jirovi- 
sions of the Code of Criminal Procedure 
had been adopted fully or with modifica- 
tion. As the Act provided machinery to 
deal with the offences created, the neces- 
sary implication must be that the new 
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llOIOCn-B. 


was to deal w/tli (liosc ofu-na'S 
ill aiTorcf.UH'f- witli tlio prOM'sioiw of tlio 
sjn’ciiil Aft. The entire; police woil: m 
coiiiu'ctio!) v.'ith the puiposrs of the Act 
v.ithiti ;t (cit.un area Itad been P"t bj 
(he eh.us'e of a «.])f'Cial jwliec oincer. Ac- 
couhni; to the joajoiity jiiflirmeiit in 
c.ise, only (h(‘ sjredar police oilieer was 
(Oinpetf’nt to invesliitate atul as the in- 
vestigation li.ul lu'en tontiucied bv n 


submit fed a char^c-sltcct. / The respon- 
dc-jil ju that c-ase 'wan tt!cd\ and convict- 

...» I... f'" /.T» ~l . TU 

A,ct. 


t'd iincJei .Serf ion o (2) of thiU' 


It was 


iK'lfl by (his Court (by tbo that 

w,)-. ii contraveijfion of See. 5 ./e 


there 
of tlu 


V»/S CU/iiiiiV » .• 

Prevention of Corniptiori V, 


Act at 


the first slauc of investigation w t , ‘ 

j,. — ..r, — IW" P . 


lecnnsite permission of the magisti^Jt Vorl 
not been obtained but after . 


sion Jiad been given theie was pr; (C 
a do not'o investigation. Thcrcfcl'op' 


jauon. incrcic^on jl^g 
accused not liaving licen pre|udf4, ^ i i,y 


lar ]K)!icc oilieer who did not come v'ui>- 

in the caleuoiv of a sjicc.a! police ofneer acc.seu nui navmy oeen prejuai*.-^- ^ 
the Older of the M.wivtuHf Munshmg the he illegality committed by the I ' 

, — (],g conviction could not be set asiV ,^i^',^ 

the ground of mere irregularity or?!i^ ' 
g.ility in the matter of investigation. \ 
following p.assagc at p 84 (of SCRwiVn"^ 

Ott Tl. of ni;n' ho u^ofnllv rr>\ c 


chaige-shoet was upheld, iiu's case ccr- 
tainiv Mippml-s one part of the submis- 
sion ‘of the counsel foi llic appellant tliat 
the Acl IS a coini>Jelc Code witli respect 
to viiat has to he done under it. In 
tiuil .sense it would he legitimate to sav 
tliat a ..search which is to be conducted 
imdci’ the Act must complv witli the i^ro- 
visions. contained m .Section 15. but if 
cannot be held that if a .se.neh is not 
oairicd onl strictly m accoidancc with 
the piovisions of dial section the trial is 
icndercd illegal. There is hardly any 
p.nallcl between an ofTiccr conducting a 
search w’ho has no aulhonlN under the law 
and a search having been made which 
docs not sh icily conlorm to the provisions 
of Section 15 of the Act. The principles 
which have been settled with icgarcl to 
the effect of an iiicgidar search made in 
evcrcisc of the powers under Section 165 
of the Code of Criminal rrocediirc would 
be fully applicable e\*cn to a case under 
die Act where the search has not been 
made m strict compliance with its provi- 
sions. It is significant that there is no 
provision in the Act according to w'hich 
any search earned out in contra^entlon of 
Section 15 w'ould render the trial illeg.al 
In the absence of such a piovision we' 
must apply the law' wdiich has been laid 
dowm with regard to searches made under 
the provisions of the Criminal Procedure 
Co'de. 


6. Now in Slate of Uttar Pradesh v. 
Bhagwati Kishore Joshi, (1984) 3 SCR 71= 
(AIR 1964 SC 221} tins Court had to deal 
W'ith a case wdiere a booking clerk W'as 
stated to have committed an offence of 
criminal breach of trust A Sub-Inspector 
of police made some investigation and 
submitted a report but this W'as done 
without obtaining tlie order of a Magis- 
rtate. Subsequently the permission of the 
Magistrate w'as obtained to investigate 
into tire case as required by. Section 5-A 
of the Prevention of Corruption Act. 
After makmg further investigation he 


(at p. 226 of AIR) may be usefully 
pioduced; 

'Tlic Iligli Court set aside the convic- 
tion on thy ground that thcie rvas a 
breach of tlie mandatoiy' safeguanls of 
(be .Act in lli.it the first stage of the m- 
restigatioii w’.is contrary to the prorisfons 
of the Act. But it did not consider the- 
othcr question whether tlie said bre.ach 
cMtiscd prqnchcc to the accused in tlie 
matlei of Ins Inal In doing so. the High 
Court Ignored the provisions of Sec. 537 
of the Code of Crinimal Procedure. Hav- 
ing c.irefnlly gone through the record for 
the jc.isons afoiesaid, we are satisfied that 
no such prejudice has been caused to the- 
accused. He had a fair tiinl and had his 
full say." 

It IS abundantly clear tliat Section 537 ofj 
the Cummal Procedure Code would be! 
applicable to tlie proceedings in the pre- 
sent case Section 3 (2) of the Code pro- 
vides that all offences under the Indian 
Penal Code shall be invesbgated, inquir- 
ed into, tiied and otherwise dealt with 
according to the provisions of the Crimi- 
nal Procedure Code. Xll offences under 
any othei law shall be similarly investi- 
gated etc , according to the same provi- 
sions but subject to any enactment regu- 
lating the manner or place of ini'estigat- 
ing, inquiring into, trying or otherwise 
dealing with such offences. -Accoidmg 
to Section 22 no Court inferior to that of 
a Magistrate as defined in clause (c) of 
Section 2 shall try any offence under Sec- 
tions 3 to 8 of the Act. 


. 7. Thus all proceedings including in- 
vestigation had to be conducted in ac- 
cordance with tlie jirocedure laid dowai 
in the Criminal Procedure Code e.vcepl 
to.,tIie e.vtent of the specific provisions 
contained in tlie Act No- such provision 
has been brought to our notice nor in- 
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deed lias it been contended Ibat Sec- 
tion 537 of the Code of Criminal Proce- 
dure would not govern tlie investigation, 
inquiry or tnal of the oSences with \vhich 
the appellant was charged. The ratio of 
the decision in the case of Bhagwati 
Kishore Joshi, (1964) 3 SCR 71= (AIR 
1964 SC 221) must be’ followed and in 
the absence of any prejudice having 
been ^^lown by non-compliancc with the 
provisfons of sub-sections (1) and (2) of 
Sectro>ii 15 of 'the Act, the order of the 
High 3 Court must be upheld. 

8. In conclusion it may be observed 
that/ the investigating agencies cannot 
an^'ought not to show complete disregard 

such provisions as are contained in 
/sub-sections (1) and (2) of Section 15 of 
the Act. The legislature in its wisdom 
provided special safeguards owing to. the 
mature of the premises which have to be 
searched involving inroads on the privacy 
of citizens and handling of delicate situa- 
tions in respect of females. But the en- 
tire proceedings and the trial do not be- 
come illegal and vitiated owing to the 
non-observance of or non-compliance with 
the directions contained in the aforesaid 
provisions. The Court, however, has to 
be very careful and circumspect in weigh- 
. ing the evidence where there has been 
such a failure on the part of the investi- 
gating agency but unless and until some 
prejudice is shown to have been caused 
to the accused person or persons the con- 
viction and the sentence cannot be set 
aside. It may not' be out of place to re- 
iterate what was said in H. N Rishbud 
and Inder Singh v State of Delhi, (1955^ 
1 SCR 1150= (AIR 1955 SC 196), that a 
defect or an illegality in the investigation, 
however serious, has no direct bearing on 
the competency or tlie procedure relating 
to cognizance or trial of an offence and 
that whenever such a situation arises. Sec- 
tion 537 of the Code of Criminal Proce- 
dure is attracted and unless the irregula- 
rity or the illegality m the investigation 
or trial can be shown to have brought 
about a miscarriage of justice, the result 
is not affected. 

9. For the above reasons this appeal 
fails and it is dismissed. 

Appeal dismissed. 
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(ALLAHABAD HIGH COURT) 

S. N. Katju, J. 

State, Applicant v. Kamla Ram Nautiyal 
and others, (jppo. Parties. 

Criminal Miec (Contempt) Case No. 50 ' of 
1968, D/- 10-9-1968. 

(A) Contempt of Courts Act (1952), 
S. 3 — Article in newspaper referring to 
pending case under S, 3 (7), Essential 
Commodities Act (1955) and S. 465, Penal 
Code {i860) — Article -clearly stating that 
ration cards recovered from possession 
of accused were for,ged ‘ — Held, imputa- 
tion amounted to contempt. 

An accuse^ person has to be presumed inno- 
cent until be is declared guilty by a Court of 
law. It is not open to anyone to pronounce 
. the guilt of an accused person in advance. If 
that is done in any spoken or written com- 
ment it would clearly amount to interference 
in the course of justice and amount to pre- 
judicing the mind of the Court against the 
accused. Where ah article published in a 
newspaper referred to a case under S. 3 (7) of 
the Essential Commodities Act and under 
S. 465, Penal Code, which was pending in the 
Court of the Magistrate, and, it was clearly 
said in the article that the ration cards which 
had beep recovered from the possession of the 
accused were forged, and a demand had also 
been made that he should be suspended and 
prosecuted, the imputation clearly amounted 
to contempt of Court. (Para 5) 

(B) Contempt of Courts Act (1952), S. 3 

— Publication of article, forming subject- 

matter of contempt of Courtj in news- 
paper — Writer, editor and publisher are 
guilty. (Para 6) 

(C) Contempt of Courts Act (1952), S.3 

— Objectionable reference to proceedings ' 
in newspaper — Proceedings not actually 
pending in a Court at time of publication 

— Contempt of Court is not committed, 

AIR 1953 All 600, Rel. on. (Para 4) 
Cases Ref. : Chronological Paras 

(1953) AIR 1953 All 600(V40)=1953 

Cri L J 1337, Dwarka Prasad v, 

Krishna Chandra 4 

Govt. Advocate, for Applicant; K. G, Dhulyia, 
S, N. Doval, M. A, Ansari, and B 8. Bhatnagar, 
for Opp, Parties. 

ORDER : — Notices were issued to Kamla 
Ram Nautiyal Advocate, Vidya Sagar Nautiyal, 
Maya Ram Ratauri, Udel, a communist M L.A. • 
of Banaras, Yogendra Sharma, editor, Jan.- 
yug, New Delhi, Eamesh Sinha, Publisfapr, 
Janyug, New Delhi and Eadha Krishna Kuk! 


BM/OM/A621/69/GDR/B 
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decision of Munsiff to prevent abuse > : 
process of Court. (Paras 24 to 28) 

Cases Referred : Chronological Paras 

(19G1) AIR 19G1 Pat 3G9 (V 48) = 

19bl (2) Gri L J 871, Eamesbwar 
Bai V. Ragbu Kabar Id 

(1960) AIR 19G0 .1 and E GG (V 47) = 

19G0 On h J 582, Kara Lai v. 
Cbunilal 14 

(1959) AlB 1959 All 815 (Y 4G) = 

1959 Cri L J 5J3 (PB), Ra] Naram 
V. State 21 

(1959) AIR 1959Mj^nipur 29 (V 4G)= 

1959 Cri L J 748, Tbounaojam 
Ringol Indrani T)qvi v. Gunmiayum 
Nmgol Maimi Devi - 14 

(1948) AIR 1948 All 105 (V :55) = 49 
Cn -L .1 48i Chandra Bnllnbb v. 
Emperor 18 


Mool Bebari Snxona, for Applicants; G. A. 
Kesho Sabai, for Opposite Party. 


SINH&, J. ; — This is an application undot 
S, 5 g 1.A, Criminal P. 0. 

2. The fads leading to tbia application can 
briefly be stated as under : 

•On the basis of a report submitted by 
Station Officer, P. S. Dilan of district Morada. 
bad proceedings under S. 147, Criminal P. 0. 
■were instituted before the S. D. XI. The learn* 
ed 8 D. M. found bimself unable to arrive at a 
definite conclusion as to which party bad the 
right of user over the land in dispute. Tbero- 
fore, by bis order dated Ist November, 19GB, 
be made a reference to the Sessions Judge of 
Moradabad for sendiug the file to a civil court 
of competent jurisdiction for deciding ns to 
which party bad the right to use the land. 

3. Against this order, the present appli- 
cants went up in revision before the Sessions 
Judge of XIoradabad. The Sessions Judge by 
hia order dated 7th January, 1969, rejected 


State (Sinba J.) ’ 1970 

a so anJ cannot bo mvde use of by 
cd Magistrate. ^fconvicl- 

6. According to S, 14G (IB), CrimijL n was 

after tlie finding of tlio Civil Court ih that 
by a Magistiato, bo has no option but 5 .^^ 

ccod to dispose of the proceedings in at 

mity with the decision of the Civil 

The noce.=sity of moving the present i ate-had 

tion has arisen because the Xlagistrab permis* 
bnvc no option except to pass art order Vdically 
foimily tvilb the finding of the U)i-e, the 
Munsif. Vecl by 

7. Tbo application first camo up befapolice, 
icarned Single Judge of this Court Ho fMe on 
that tboiigli tbo griovanco of the applicat, dle- 
naoioly, that no roforenco under S. l4CThe 
Oriminal P. 0. could bo made to a civit'^ 
court m proceedings under 8. 147, Criminal 
P. 0. carried substanco, there appeared to exist 
an obataclo in tbo way of the applicants 
in getting tbo reference order quashed. The 
applicants bad filed a revision before the 
Sessions Judge assailing tbo order of the 
S. D. XI. making a reference to tbo civil court. 
The revision was dismissed by tbo learned 
Sessions Judge. The applicants did not come 
up in revision before this court to assail the 
orders passed by the Sessions Judge and that 
of the S. D. XI. It was. tUorofore, argued on 
the one band before tbo learned Single Judge 
that tbo order of tbo Xlagistrate bad become 
final between tbo parties. On tbo other side, 

it was argued that the order did not have the 
effect of res judicata and that if tbo court is 
convinced that the order of the .Magistrate 
making reference to tbo civil court is illegal, 
it can act under S 5C1.A, Criminal P 0. 
to quash that order. The learned Single 
Judge felt it constituted a question of law of 
considerable importance and be, therefore, 
directed that since the matter involved a ques- 
tion of law of considerable importance, the 


the revision The refetenoo made to the Civil 
Court has also since been disposed of by the 
Xiunsif, Moradabad, through his finding dated 
25th Xlay, 1969. The Munsif sent back the 
file to the Magistrate along with bis finding 
and directed the parties to appear before the 
S. D. M. on 31st Xlay, 1969. 

4; On 13tb August, 19G9, the applicants 
moved the present application in this Court 
for the proceedings pending 'before the Xlagis- 
trale being quashed under S. 561.A, Criminal 

p. c; 

5 . The principal ground on which the prayer 
for the proceedings being quashed is based is 
that.B. 146, Criminal P. 0. is not applicable 
to proceedings under S. 147, Criminal P C. 
and, consequently, not only the order of the 
S. D XI making reference to the Civil Court 
was illegal but that the finding given by the 
learned Magistrate is also inapplicable to the 


papers may be placed before the Hon’ble the 
Chief Justice so that the matter may be 
decided by a larger Bench. It is thus that it 
has come before us 

8. Three questions arise for consideration 
in this case : 

(1) Whether S. 146, Criminal P. C. is 

applicable to proceedings under 
8 . 147, Criminal P. G 5 > 

(2) Whether because of the applicants 

not having filed a revision against 
the order of the Sessions Judge 
dated 7th January, 1969, the order 
of the Sessions Judge has become 
final and resort cannot be had to 
S. 5G l-A, Criminal P. C. to grant 
any relief to the applicants ? 

(3) Whether this is a fit case in which 

this Court should exercise its dis- 
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deed bn o cretion to grant relief to the appli- 
tion cantg under B. 561. A, Criminal P. 0,? 
dure wtbr'iing up the first point, a perusal of 
inquiry I’i Criminal P.' 0. would show that all 
the app permits is that in the matter' of making 
the depfiniry m the respective claims of the 
{jshorGS regarding the exercise of the impugned 
1964 S> Magistrate can resort to the provi- 
the ab‘ Criminal P C. so far as they 

been sf°® .iipphcable in the case of such enquiry, 
prowsid reference of 8. 146, Criminal P. C. 
Sectro' 'hejre in S. 147, Criminal P. C. A reference 
High J Criminal P. 0. would show that it also 
§_ .cair^as no provision for a reference being made 
that'™'',b civil Court. It is in section 146, Criminal 
an/’ ^bat the Magistrate making an enquiry 

g o a dispute under S. 145, Criminal P. C. is 
en the option to refer the matter to the 
il Court if he is not able to arrive at a 
conclusion himself. If the Legislature had 
intended that in proceedings under S, 147, 
Criminal P. C. also, it should remain open to 
the Magistrate to make a reference to the 
civil Court if he is not able to decide as to 
whether the claimants before him had the 
right to exercise the impugned right, refer. 
rence of S. 146, Criminal P. C. could be ex. 
plicitly made in S. 147, Criminal P. C. as 
well 

10.“ There are other reasons too which lend 
support to the conclusion that S. 146, Cri- 
minal P. C has no correlation with S. 147, 
•Criminal P. C. According to S, 146, Cri- 
minal P. C. reference can be made to the 
civil Court if the Magistrate is unable to de. 
•cide as to which of the rival claimants was in 
possession of the immovable property. Again, 
when the reference is received by the civil 
Court, all that it can enquire into is as to 
which of the parties was in possession of the 
subject of dispute on the date of the preli- 
minary order. A perusal of S. 147, Crimmal 
P. 0 would show that it does not relate to a 
dispute regarding possession of an immovable 
property. It relates to a dispute regarding 
exercise of a right. The exercise of a right 
IS not always dependent on the possession of 
Hhe property. A person may not be in physical 
possession of a property and yet he -may have 
a right of some sort over that ^property, such 
as an easementary right. There is a specific 
mention of the easementary right in S. 147, 
Criminal P. 0. The question that then arises, 
IS if S. 146, Criminal P. C. is applicable to 
proceedings under S. 147, Criminal P. 0. 
what shall be the terms of reference to be 
made by a Magistrate and what shall be the 
scope of an enquiry before the civil Court. 
Obviously, in view of the language contained 
in S. 147, Criminal P. C. the Magistrate 
seized of the proceedings under that section 
’cannot make a reference to the Munsif to 
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make an enquiry on the-_point 0 i possession of 
immovable property nor can the civil Court 
make an enquiry into that point for, such an 
enquiry is neither warranted by S. 147 nor 
can it bo relevant to the point in issue in the 
proceedings under S. 147, Criminal P. C. 

11. Again, a perusal of S. 145, Criminal 
P. C, would show tba't under that section, a 
Magistrate can call for the parties to file 
documents and to adduce, by putting in affida- 
vits, the evidence of such persons as may be 
relied upon by them in support of the respec- 
tive claims. The Magistrate acting under 
S. 145, Criminal P. C.- has to act only on 
those documents and those affidavits. Ho 
can, in the alternative, call for and examine 
only such of the persons who may have filed 
affidavits. Persons other than those who have 
filed affidavits are not to be generally exa- 
mined in proceedings under S. 145, Criminal 
P, C. The jurisdiction of a Magistrate under 
S 147, Criminal P. C. is, however, wider as 
would appear on a perusal of sub-section (lA) 
of S. 147, Criminal P, C, Under that provi. 
sion of lawi the Magistrate can peruse the 
statements put in, can receive all such evi. 
dence as may be produced by the parties and 
can take such further evidence as he may 
consider necessary. In other words, in pro. 
eeedings under S, 147, Criminal P. C. it is 
open to the claimants to adduce oral evidence 
before the Magistrate by examining the wit- 
nesses, and, it is open to the Magistrate to 
take such further evidence as he may consider 
necessary. Obviously, this wider jurisdiction 
has been conferred on a Magistrate under 
S. 147, Criminal P. C, because in proceedings 
ufader the said section, he does not have the 
advantage to refer the matter to a civil Court 
for adjudication, 

12. There is yet another reason in support 
of the view that S. 146, Cr. P. C., is not 
applicable to the proceedings under S, 147, 
Or. P. 0. In sub-s. (IE) of S. 146, Cr. P. C., 
it is said that an order under this section shall 
be subject to any subsequent decision of a 
Court of competent jurisdiction. No analog, 
ous provision is contained in S. 145, Or. P. C. 
In S. 147 (4), Cr. P. 0,., however, an express 
provision has been incorporated to say that an 
order passed by a Magistrate under that sec. 
tion shall be subject to a subsequent decision 
of a civil court of competent jurisdiction. 
It 8. 146, Or. P. 0., was applicable to pro. 
eeedings under S. 147, Or. P. C., it was not 
necessary to incorporate sub-s. (4) in 8. 147, 
Cr, P. 0. 

13. Therefore, on a bare perusal of Ss 145, 
146 afad 147, Or. P. C., we are of the opinion 
that 8. 146, Or. P. C., does not apply to pro- 
ceedings under 8. 147, Or. P. 0. Learned 
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counEol for the opposite party has not been 
able to pi'ocliico before us a siuKlo decision in 
wbicb a contrary view may have been ox- 
ptessed. On ibo contrary! learned counsel for 
tbo applicants has retorted m to tho case 
Chandra Ballabh v. Emperor, A I R lOiS All 
105. It was observed in this case : 

“I am inclined to accept bis view tbnt Ibc 
way S. l‘](5 is worded it is probably not appli- 
cablo to a dispute relating to ‘a right ol user 
of immovable property, liut I do not see why 
the learned Jlngistrato could not pass a suii. 
able order under sub.e (8) of S. 147.” 

14, Hotorenco lias also been made 6n belialf 
of tbo applicants to the case Ram Lai v. Clnini 
Lnl, AIR liJt)0 J & K GG, to tbo case Tliouna. 
ojam Ningol Indrani Devi v. Gurumayum 
Riugol Mainii Devi, A I R IG.'iG Manipur Uu 
as also to tbo case Rninosbwar Bni v. Ragbii 
Kahar, AIR 19G1 Pat GGd. In uU tbo three 
cases, it has boon observed that S. IIG, Cr. 
P. 0., does not relate to procoedinga under 
S. 147, Or. P. C. 

15. Much stress was laid on behalf of tbo 
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.under S. 107, Cr. P. 0. Therefore mer'^J^^ 
for the reason that tbo words “if possiU- 
occurtad in S. 147 (lA), Or, P. C., w'O car 
load ourselves to the conclusion that Sj. 0. 

Cr P. C., is applicable to procoedingr 
S. 147, Or. P. C. .0 ' 

18. Our ansa’cr on tbo first paint flcon'*', 

is that S. 14G, Or, P. G„ is not applm Con':,', 
proceedings under S. 147, Cr. P. 0, ■ ' 

19. This fal.es US to tho second poin*,<; 

latod earlier in this judgment. M ' '','3 

tion that has been raised on bcbalB'*^ 
opposite party is that the a.pplicn.n(s^L 
lovision application in tho Court of ^ 

Jndgo assailing tbo order of flic iifngisTfc.')'"''! 
making a reference to tbo civil Court v-'slfc 


revision v/as dismissed by tbo Rr=sioD.= .lud^k 
and, tboreafter, the applicant: did not file an^ 
revision in Ibis Court with tho icsult that the 
order of tbo Sessions Judge has upcou'c, final 
and it is no more open to the applicants to 
invoke the aid of S. jG1-.V, Cr, P. for 
getting the proceedings before tho Mngis' rate 
quashed. 


opposite party on tho words “if possible” 20. The simple point wbicb j=», tberrforo, 

occurring in 8ub.s. (lA) of S. 1 17, Cr. P. C., to bo considered in Ibis connection is v, bother 

Learned counsel for tbo opposite iiartios con- finality attaches to the order passed hy the 
tended that those words indicate that in cases Sessions Judge in exorcise of his loviaional 
in which It is not possible for a Magistrate to jurisdiction. For this reference is necessary 
come to a conclusion himself, ho can refer tho to S. 480, Cr P C., which reads ns follows' — 

mattfir to the Civil Court. It was contended ‘*480 .Tudgraents and orders passed In* n« 

by the learned counsel that proceedings under Appellate Court upon appeal shall be final 
S. 147, Cr. P. C,, are initiated when there is except in tbo cases provided for in S .417 and 
an apprehension of breach of peace and, con. Chapter XXXII.” 

sequently, tho matter cannot be left at that 21. Provisions relating to reference and re. 
stage by the Magistrate but that bo has to visions are contained in Chapter XXXII. Cri. 
give a decision. , mmal P. 0, S. 480, Criminal P. C. therefore, 

16. Having given our careful tbouglit to leads to this that no finality attaches to orders 
this contention, wo do not find much force in passed in roviaional jurisdiction. Tuero are a 
it. There can be three different situations in number of decisions on this point, but it would 
proceedings under S. 147, Cr. P. C., namely — sufiico to make jv reference to the case Raj 

(1) yhere the Magistrate, on enquiry comes Narain v. State, AIR 1959 All 815 (FB). 
to the conclusion that the applicant before Almost the entire law has been examined in 
him IS entitled to exercise the impugned right, this case and the Pull bench held that finality 

(2) where the Magistrate finds that no such does not attach to orders passed in revision 

right, as claimed', exists, and, ' and that this Court has power to revoke, 

(3) wh^re the Magistrate is not able to con. review', lecall or alter its decision passed in a 

dude as to whether any tight as claimed by criminal revision and oan re-bear the same, 
the applicant does or does not exist. 22. In view of tbo above, we have no difli- 

17. In the first situation, the Magistrate cuUy in concluding that the decision of the 
■will act under sub.s. (2) of 8. 147, Cr. P. 0., Sessions Judge in the instant case does not 
and there can be no difficulty about it. In prevent tfie applicant from invoking tbe aid 
the second situation, the Magistrate can pass of S. 5G1-A, Criminal P, 0. nor does it prevent 
an order under aub-s. (3; of S. 147, Cp. P. 0. "s to exercise our discretion under the said 
In the third situation, all that the Magistrate provision of law. 

has to do is to dismiss the application on the 23. The last point for consideration is whe- 
ground that the applicants are not able to ther this is a fit case in which jurisdiction 
aubstantiatG that they are entitled to exercise should be exercised under S. 561.A, Criminal 
the impugned right. If the Magistrate feels P. 0. to grant any relief to the present appli- 
that any apprehension of breach, of peace is cants. Section oGl-A, Criminal P. C. reads as 
likely, ne can have resort to the proceedings follows: 
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"561.A. Nothing in this Code, shall be 
deemed to limit or atfect the inherent power 
of the High Court to make such orders as may 
he necessary to give effect to any order under 
this Code, or to prevent abuse of the process 
of any court or otherwise to "secure the ends 
of justice.” 

24. A |parusal of the above would ^how 
that j'urirsdiction can be exercised under 
S. 561-4i, Criminal P. C. in either of the 
folloffinj^’ three situations. 

, (1) 'W'’hen it is necessary to give effect' to 
iny ord.;fer under this Code. 

(2) "JAYhen it is necessary to prevent abuse 
)f thej process of any Court. 

i^j) When it is otherwise necessary to secure 
rlyS ends of'j'ustice. 

^ 25. We have already concluded earlier that 
S. 146, Criminal P. C. is not applicable to 
proceedings under S. 147, Criminal P. C. It 
would mean that the reference made by the 
S. D M. to the civil court and the decision of 
the Civil court on that reference are without 
jurisdiction. If no relief is granted to the 
applicants in the present proceedings, it will 
lead to this that the Magistrate shall have to 
pass an order in conformity with the decision 
of the civil court which shall again be an 
illegality, 'fherefore, if m the instant case, 
we exercise jurisdiction under S. 561-A, Cri- 
minal P. C we shall be doing so jn order to 
give effect to the provisions contained in the 
Criminal Procedure Code and to prevent 
abuse of the process of the Court. 

26. Learned. Counsel for the opposite parties 
contended before us that S. 561.A. Criminal 
P. C. confers extraordinary jurisdiction on 
this Court and. it should not be resorted to if 
.the party coming before this Court has any 
other remedy available to it. Even accepting 
this contention, we find'that no remedy under 
the ordinary law is available to the applK 
cants "to prevent the Magistrate from passing 
the final order in proceedings under S. 147, 
Criminal Pr G. which, in the absence of any 
intervention by us, will be in conformity with 
the decision of the civil court. It may be pos- 
sible for the applicants to file a civil suit for 
adjudication of rights with regard to the right 
of user but no such suit can be filed to prevent 
the Magistrate from passing the order. We do 
not, therefore, think that any remedy is open 
to the applicants to prevent the Magistrate 
from passing the order. 

27. Once it has come to our notice in the 
present proceedings that if we do not interfere, 
an illegal order is likely to be passed by the 
Magistrate who is seized of the proceedings 
under S. 147, Criminal P. 0 , we think it 
desirable that we shopld interfere. 


28. In the above view of the matter, the 
present application is allowed. The order of 
the S. D. M. dated Ist November, 1968, by 
yvhich he referred the matter to the civil 
court, and the finding of the Munsif ' dated 
3ist May, 1969, are quashed. It will be open 
to the Magistrate to proceed in accordance 
with law, as contained in Section 147, Cri- 
minal P. 0. and in the light of the observa- 
tions contained in the body of the judgment. 

, Application allowed. . 


• 1970 GRL L. J. 1289 (¥ol. 76, C. N. 331) 

{ALLAHABAD HIGH COURT) 

V G. Oak, 0. J. 

Asgar, Applicant v. State, Opposite Party. 

Criminal Revn. No. 1891 of 1967, D/- 1-1. 
1969, against judgment of lat. Temp Civil 
and S. J., Bulandshahr, D/. 16-10-1967. 

Prevention of Food Adulteration Act 
(1954), Ss. 7 and 16~Compulsory sale to 
Food Inspector — Sale does not bring the 
accused within clutches of Ss. 7 and 16. 

Compulsory sale of an article of food to 
Pood Inspector would not constitute a sale 
for purposes of Ss. 7 and 16 of tho Preven. 
tion of Pood Adulteration Act, and such a sale, 
in the absence of proof that food was meant" 
for sale, .would not’ bring the accused under 
Ss. 7 and 16 of the Act. Under S. 40 (l) (a) (ii) 
the Pood Inspector is entitled to collect a 
sample' from a person even if he is carrying 
it not for sale but for his own use. Section 10" 
(3) directs the Inspector to pay the price of 
the article to its owner. A ptirchase made 
under such circumstances cannot by considered 
a voluntary sale. (Paras 6 and 7) 

M. K. Saraswat, for Applicant. G. A., for 
Opposite Party. 

ORDER. — This criminal revision arises out- 
of a prosecution under the Prevention of 
Pood Adulteration Act. According to the pro- 
secution, Asgar accused was carrying two 
drums containing adulterated milk. He was 
stopped by R. D Sharma, Pood Inspector He 
purchased samples of milk, which the accused 
was carrying One sample was sent to the 
Public Analyst. It was reported that the 
sample was deficient m non-fatty solids. The 
accused was, therefore, prosecuted under 
S. 7/16, Prevention of Pood Adulteration Act, 
for selling adulterated milk. The accused 
conceded that he was checked by the Inspec- 
tor. But it was denied that any money was 
paid to the accused. The trial Court was 
satisfied that the accused was selling adulte- 
rated milk. He was, therefore, convicted under 

GM/IM/G7B5/69/TVN/P 
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F, in. rit'Vmiion of Pood Adultt ration Act, 
’'nd ‘cniAnrcl to r ji’or/nM if»})rj«o»jnf»nl 
fo! ■■■'. Tnooi) 1 ft Ono of H'- l,o00. .\pt;ar*8 
ft'na .I'ltniP'' <1 >>>' Pjft Toirtporniy Sc?. 
•M'uni BoiArnl-diiihr. A‘-’:ar Ln'’, tlioro. 

n.rft, conu'. to this Court in rovio'ion. 

2. It is cotnmaa i;roimt1 timt H. J). Sharrnn. 
Pucd IiiEiM’ctur too!- a i-ainjilo of Jii'llr from 
t!io iiccuEOd. Tho main (luoation for consiilo- 
rfiion i? whether tlio nnih. which iho accused 
wn? cvrrying, wioj meant for sale Throo 
wuno^’cs were r-xariuned for tho prosecution, 
r. \V' 1 la R, D. Sharma. Food Inspector, Ho 
stated that the necused carried .some 3,3 sooig 
of milk. JIo doniod t!ie suggestion that tho 
acGUEGtl carried only four scors of mil):. 

3, P, \V. 2 supportod tho Food Inspector 
in the oxaminfttion.m.obiQf. But in cross- 
examination P. W. 2 stated that tho^ncoused 
bad Cvo eoers of raillc in n Diliha. Tho accused 
was saying that the millr was not for salo. IIo 
was taking it to a relation of his. Abdul Rnshid 
{P. W. 8) turned hostile. It will bo noticed 
that two out of tho threo witnesses for tho 
prosecution turned hostile. 

Shaukat (D.'W. 1) stated that the accused 
is bis nephew. Tho accused brought milk for 
the witness. 

5. Thera is material diflforonco between tho 
•statements of tho Food Inspector and P. W. 2 
as regards tho quantity of milk. Tho position 
taken up by the accused was that tho milk 
was not for sale. He was taking it to a rein, 
tion of his. The statement of tho accused on 
this point is supported by the statements of 
P. \V. 2 and D ^Y. 1. It is therefore, quite 
possible that the milk, which tho accused was 


if Aegar's milk was not meant fc. ealo. ,<5^^) . 

PfCtion (.')} of S, 30 directs the Food Insppp>oIVoA 
to pxy the price of the nrticlo to its 
A purchasfi made under such cirGumstppjO'net^ 
cannot ho considered a voluntary so-le. I'^g, 
milk H'ftS not in fact meant for sale, 0^ 0 ain't 
this nature would not bring tho aecui^" I . 
in tho clutches of Sa. 7 and IG of theP^ 4' wAb- 


7. Tho prosecution ovidonco on 
tion whetbor tho milk was for salot j 
meagre. There is reasonable pos.-ibiJ 
tho milk, which tho applicant was “fiiy 
was not meant for sale. Under the Uni’'®! 

tances, the applicant’s conviction undot^^’Gj,,itcutn 
of the Act appears to bo improper. 


h.ccav-'i*' 


he <!«'=! 


r^or not 5 

“'nr. ^ 


of the Act appears to bo improper. ^ 

8, Tho revision is allowod, I acquit 
of tho chargo under S. IG, Provontion of Fow^. 
Adiilforation Act. Ilis hail bonds are disS^/ 
charged. If any fine lins already besu paid, 
it shall bo refunded. • 

Petition allowed. 


1970 CRI. L. J. 1290 (Yol. 76. C. N 332) 
(ANDHRA PRADESH HIGH COURT) 
AIadhiva RnDDt, J. 

Sattcnapalli Goparaju, Petitioner v. Moka 
Ramakrishna and another, Respondents. 

Criminal Rovn. Case No, 863 of 1908 and 
Case Roferrpd No. 4G of 19GS, B/. 29.7.1969, 
against order of AddI, 5. •!., West Godav.ari at 
Eluru, D/. 3.5. 1963, 

Criminal P. C. (ISO8), G. 182— Place of 
trial — Determination — Misappropriation 
or breach of trust case. 


carrying was not meant for sale at all. 

6. The learned Magistrate discussed this 
question thus; — 

“The only question is whether it was for 
■sale or not. He had doBnitcly sold the 'milk 
to the Pood Inspector which is a sufiicient 
evidence for sale.” 

Now, I do not think that compulsory sale 
would constitute sal6 for purposes of S. 7 of 
the Act. Section 10 of the Act confers wide 
powers on Pood Inspectors to collect samples 
of suspected articles Sub-section (1) of S. 10 
states. — 

“A Pood Inspector shall have power — 

(a) to take the sam^iles of any articles of 
food from — 

(0 

(11) any person who is in the course of con. 
veymg, delivering or preparing to deliver such 

article-to a purchaser or consignee ” 

It appears that on the language of sub- 
g1. (n) of cl. (a) of sub-s. (1) of S. 10 of the 
.Act the Pood Inspector would have been 
entitled to collect a sample from Asgar even 


For trying offences under S. 105 or 403, 
Penal Code the place of receipt or retention 
by the accused of the inciimmating property 
dotormines the Court's jurisdiction in vietv of 
S. 182, Criminal P. C. (Para G) 

As such, where an accused, a clerk employed 
in a shop at Eluru, goes to Vijayawada and 
purchases there some goods foi the shop, fails 
to debvdr or account for it at Eluru the busk 
ness place, and the place of conversion is not 
clear, the A^'ijayawada Court will undoubtedly 
have the jurisdiction to try the case. He will 
also be deemed to have committed criminal 
breach of trust at Eluru. In view of the 
doubtfulness of the place of conversion, Eluru' 
Court also Will have jurisdiction. AIR 1952 
Mad 158 & AIR 1937 Bom 371 and AIR 1957 
S C 196, Foil. (Paras 6 and 7) 

Cases Referred: Chronological- Paras 
(1957) AIR 1957 S C 196 (V 44)= ’ 

1957 Cn L .1 322, M. P. State v. 

K. P. Ghiara q 
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•tl952^ AIE 1952 Mad 158 (V 39)= ' krishna Eao & M. Naroyana Eao and Sri 

1952 Ori L J 308, Arunachala v. Krishna & Go , Vijayawada ” 


Akhileshwara 6 

•<1937) AIE 1937 Bom 371 (V 24)=38 
Gri L J 977, Anfchoni D’ Mello v. 

J. M. Pereira 6 

Public Prosecutor, for State. 

* •• 

ORDEPi : ' This is a reference made under 
"S. 438, Criminal P. 0. by the Additional Ses- 
sions Judj"*ge, West Godavari Division, Bluru, 
to set asijde the order of the 1st Addl. Judicial 
First Cl ’ass Magistrate, Eluru returning the 
'Complai)^t under S. 201 (1), Criminal P. G. 
'for prefiientation to the proper Court. 

2. /The complaint with the following mate- 
:ial ^'allegations was filed before the Magistrate. 

f 

/ 3. The complainant is a resident of Eluru 
and Proprietor of a cloth shop carrying on 
business of cloth while the accused is a clerk 
employed by him and entrusted with the care 
of various articles in the shop like sarees, 
shirting and other cloth. He is also entrusted 
with the duties of maintaining the accounts 
and conducting sales in the shop. The accused, 
on the pretext of seeing some of his relatives 
at Vijayawada, who were bereaved, left the 
shop of the complainant He went to Vijaya- 
wada, purchased cloth worth Es. 1,542.53 Ps. 
on 12-7-1966 from certain merchfints at 
Vijayawada on behalf of the complainant. He 
took delivery of part of the said stock and the 
remaining, he caused to be sent to Eluru 
along with 5 bills. The said stock was how- 
ever. returned to the complainant to the various 
owners from whom the accused had purchased 
‘Out of the 5 bills made out in the name of 
the complainant, it was stated in the com- 
plaint that the stock pertaining to Bill No. 5328 
from Potti Tandava Sreekrishnarao & M. 
Narayana Eao and Bill No. 7984 from Sri 
Krishna & Go., which were separately packed 
«nd entrusted to this accused, were taken in 
person by the accused- to be delivered to the 

complainant The accused has not given 

•delivery of the stocks to the complainant. 

As a result of this Act of the accused, the 
complainant had incurred a loss of Rs. 368.74 
Ps. which was dishonestly and wrongfully 
caused by the accused. The accused admitted 
that he has brought the above two bundles 
with him and promised to return them to the 
complainant or to make good the value thereof 
to the complainant, hut has been adopting vari- 
ous dilatory tactics and till now he has not re- 
turned any of them . . . .The accused requested 
the complainant personally not to take any 
drastic action for the misappropriation of this 
stock he brought from Vijayawada and pro- 
mised to make good the value of the two 
parcels brought from Potti Tandava Sree- 


$, The learned Magistrate framed a charge 
for an offence under S. 420, I P. G , to which 
the accused pleaded not guilty. After record- 
ing the entire evidence, he came to - the con- 
clusion that the offence under S. 420, 1. P. G., 
was not made out against the accused but 
instead an offence under S. 406, I. P. G. was 
proved beyond doubt. He held that though a 
specific charge under S 406, T. P. G. was not 
framed, the accused could be convicted for the 
said charge. But he was of the opinion that, 
as there was no specific evidence with regard 
to the accused bringing the stock to Eluru 
and converting the same to his own use within 
the jurisdiction of that Gourt, the Gourt at 
Eluru had no jurisdiction to entertain the case 
and accordingly directed the return of the 
complaint under S. 201 (l)i Griminal P. 0. 
for presentation to the proper Gourt. 

5. The learned Sessions Judge, West Goda- 
vari being of • the opinion that this order is 
bad in law, has made this reference. ^ 

6. Prom the material averments which have 
been extracted above, it is clear that the 
accused after having been entrusted with the 
stock of cloth at Vijayawada is not alleged to 
have converted the said stock to his own use 
at Vijayawada. In fact it is not specifically 
mentioned as to where exactly the stock of 
cloth was converted by him to his use On the 
contrary, it is stated m the complaint that the 
accused admitted his having brought the two 
bundles of cloth with him and promised to 
return the same to the complainant or make 
good its value. This .evidently means that the 
accused brought the cloth from Vijayawada to 
Eluru. In para. 14 of the complaint it is also 
stated that the accused requested the com- 
plainant personally, ‘‘not to take any drastic 
action for the misappropriation of the stock 
he brought from Vijayawada ” This also indi- 
cates that he brought the stock from Vijaya- 
wada and if at all, the conversion has taken 
place at Eluru, 

In any event, the least that could be said 
is that it 13 not clear as to where exactly the 
cloth was converted to his own use by the 
accused after he was entrusted with the said 
stock at Vijayawada. For trying an offence of 
criminal misappropriation or criminal breach 
of trust, the place where the property which 
is the subject of the offence was received or 
retained by the accused person or the offence 
was committed, determines the jurisdiction of 
the Gourt as laid down in S, 182, Griminal 
P. G. Section 182 reads as follows • 

"When it is uncertain in which of several 
local -areas an offence was committed, 'or where 
an offence is committed partly in one local 
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nroa find partly in nnolhor, or whoro an 
oiTcncojB n continuing one, and continues to 
1.0 comniiltoil in more local areas than ono, or 
Tvhero it consists ot sovoral acts done in difle. 
rent local areas, it may iio inqiitifd mlo or 
tried by a Court having juris liclion om-c any 
of buC'Ii local area''," 

In view ot the above the Vijnyaw.idi Court 
would undoubtedly have jurisdiction. Hut at 
thof-amn time, if the s;ocl: wa'’ retained by llie 
accused at Kluru or the etoel: was convoited 
by comijQiUing criminal breach of tiU'-l or 
misappropriation within the juris liction of 
Eluru Court, that Com t would Imvo juu«dic. 
tion. In fact the on'tmco alleged n'jaiost the 
uccu=od is ono of cnmmel breach ot trust re- 
suiting from not etcounting for the etock of 
cloth entrusted to him and not oonvertmg the 
ivi.'no /oj* i'.’:? oira wii?. Tho phw'j oS i.bp 
ttCiS of the compinmr.nt where the ucca“G.l 
was to deliver the ‘-tock or to render ac.'oiuu is 
Elm n, the Court below in which the cotnjdaint; 
was tiled. That Court will, therefore, liavo 
jurisdiction to ontortain the complaint. 

A tomew'bat similar question came up for 
con'-idoration in Artinachala v. Akhiloshwara, 
AIR 19o2 Mad 153 wherein Ramastvami .T., 
held, "wbero the ebargo is of non accounting 
and there is no specific allegation of misappro- 
priation in any particular place the vcnu<' of 
tbo trial Will 1)0 the place where the account- 
mg has got to be done and has not been done.” 
In Anthony D'Mcllo v. ,1. M. Poroira, AIR 
1987 Bom 871, where the accused who was a 
travelling ageut of tbo complainant was en- 
trusted with some ornaments for eale while 
be was on tour, sold tbo articles at Ivaracbi 
and returned to Bombay, the place of business 
of his master and failed to produce the money 
for the goods sold by him, it was bold that 
when it 13 not clear whether tbo money re- 
ceived for the goods sold was actually mis- 
appropriated in Bombay or at any place 
outside Bombay, the Bombay Court could not 
discharge the accused eimjily on the ground 
of want of jurisdiction, unless it was establish- 
ed that the actual misappropriation took place 
elsewhere. The Supreme Court in Madhja 
Pradesh State v. K. P. Ghiara, AIR 1957 S C 
196 had to consider the question, of the venue 
of trial in a case of embezzlement. Govinda 
Menon, .1, speaking for the Bench laid down 
the principle m the following words ; 

"The venue of enquiry or trial of a case 
like the present is primarily to be determined 
by the averments con tinned in the complaint 
or charge-sheet and unless the facts there are 
positively disproved, ordinarily the Court 
haa^'^t ®barge-3heet or complaint is filed, 
has o^oept where action 

00 taken under S 202, Criminal P. G ” 


7, In view of tbo averments of the com. 
plaint in this case, while Iho stock of cloth 
wna cuiru'-tod to liio accused in Vijnvawada, 
tlio sniiio was brought by the accused from 
that jilacQ and while the ncciisod was labir-.'l 
ncc.)unt for tho said slock or deliver^#! Ihc, 
to tho coinplninunt at Eluru, he failjp „j^\e 
'’ 0 , Wlioro ovtictly it was converted 
IS not clear. Thf place of l)iHine;« of*' 
plamanl being Eluru tho nccusod v,1 
to render account to tho complainantj 
and having failed to do so, he would 
el to Invfj committed criminal breachl 
at Eluru. In view of tho fact" andl 
cEncusof Uiis cise. this determine" tin? 
diction of tho Court. 

In any event, m view of the iihovc 
Incuts in tho chargo-shcot at tt 
Would bo a cv'io wherein n is doubtful 
03 .actly tho conversion took place. In oitherj 
View of till' matt''r tlic Court at Eluru vvouldj 
Iiave jurisdiction to entortmn th'> coraphiio!' 
to proceed with the enquiry and convict tc:) 
accti‘'od. The roforenco >3 accorJingly accepted 
and the revision is allow od am! tho order 
directing tho return of the complaint sot aside 
7’lio nccusod is not present although notice ;; 
anixe 1 to tho last residence of tho ncciuc'i 

Reference accepted. 



1970 CRI. L. J. 1292 OJol. 76, C. N. 333) 

(ASSAM AND NAGALAND HIGH COURT) 

S, Iv. Dnrx.v. C. J. 

Xnraynn Chandra I)as, Petitioner v. Sugaa 
Chand Sornwgi and another, Opposite.Pacties. 

Criminal Revn. No. 9G of 19GC, D/- 6-6- 
19G9 agamst Order of Addl. S. J L A D., 
Gauhnti in Cri. Motion No 4G (K 3) of 
X9GU. 

Criminal P C. (1898), Ss. 133 and 
139-A — ^Procedure — Person served with 
Order under S. 133 denying existence of 
Public right — Enquiry under S. 139-A 

Reliable evidence in support of denial 
not produced— -Only further enquiry that 
Can be made is whether obstruction rela- 
tes to public path or nor, (Para 4) 

D. 0. Goswarai, for Petitionei, K Lahiri, 
6. Bhatfcaoharjya and D. P. Sen, for Opposite 
Parties. 

ORDER. — This revision petition arises out 
of a proceedmg'under S. 183, Criminal P C. 
The proceeding under the said section was 
drawn up on the basis of a police report It 
was alleged that the second party had obstruc- 
ted a public path which was used by the first 
party. 
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2i The scherae of inquiry in a proceeding 
under S. 133, Criminal P. 0., i3 as follows : 

3. When a person is served with an order 
under S. 133, Criminal P. C. 

The Magistrate shall ask him whether he 
J . M. : g existence of the public right in 
Public lln case of denial the Magistrate 
ORDEbV®*' ™ inquiry into the matter under 
•g 438, any -inquiry under 

siona Criminal P. 0. At this 

to set asi}^® person shall have to produce re- 
Pirst 01 ’i^snce in support of his denial of a 
'CompIai!‘’'8^^- 

•for prerj^ the Magistrate finds that there is 
2 r/^reliable evidence in support of the de- 
^.^l‘.;’’his jurisdiction ceases and the proceeding 
^11 be stayed until the matter is decided by 
/Civil Court. 

All that the Magistrate "has to see is if there 
is some “reliable evidence” which tends prima 
facie to support the existence of a private 
right. Eeliable evidence does not mean evi. 
dence which definitely establishes the right 
claimed. 

(lii) If the person does not raise any ques. 
tion of, private right or if there is no reliable 
evidence in support of such a right, the Magis- 
trate shall- hold an inquiry under S, 137 or 
S. 138. 

(iv) If the person fails to deny a public 
right or having denied the same, fails to ad- 
duce reliable evidence in support of the de. 
nial, then in the inquiry under S. 187 or 
S. 138, which follows, he will not be allowed 
to deny the public right. Nor shall any ques. 
tion in respect of the existence of any such 
public right be inquired into by any jury 
appointed under S. 138. The only thing left 
will be to inquire whether the obstruction 
relates to the public path or not. 

5(. In the present case, it appears that the 
learned Magistrate was under some misappre- 
hension. He gave a finding that there was no 
' reliable evidence to support the denial of a 
public right and yet he again went to take 
evidence in support of the denial. This he 
co'uld not do. If in the enquiry under 
S. 139-A reliable evidence is found in support 
of the public right, then the jurisdiction of 
the Magistrate is ousted. If no reliable evi- 
dence 13 found, then the only enquiry that 
can be made under S. 137, Oriminal P. C., is 
whether the obstruction relates to the public 
path or not All the evidence that can be ad- 
duced in support of the denial should be 
adduced at the proceeding under S. 139.A. 
But the Magistrate took evidence after giving 
a finding that there was no reliable evidence 
tp support the denial. 

5. In this view of the matter, the case goes 
back to the Court below where it should be 


disposed of according to the procedure laid 
down above. 

Order accordingly. 

< 

1970 CRI. L. J. 1293 (¥ol. 76, C. N, 335) 

(ASSAM & NAGALAND HIGH COURT.) 

P. K. Goswami G J. 

Bashindra Laskar, Petitioner v. Akaddas Ali, 
Opposite Party. 

Criminal Eevn. No. 153 of 1968, D/- 12 3. 
1970, against Order of S. J., Gachar at Silehar 
D/- 27.6-1968. 

Cripiinal P. C. (1898), S. 439 — Revi- 
sional jurisdiction of High Court — Public 
servant refusing to lodge complaint under 
S. 195 (1) (a) — Order is administrative — 
Not revisable by High Court— AIR 1936 
Patna 74 & AIR 1938 Peshawar 9 & AIR 
1942 Cal 307, Referred. (Para 3) 

Cases Ref. ; Chronological Paras 
(1942) AIE 1942 Cal 307 (V 29)=43 
•Cn L J 636, Emperor v. Eamjanam 
Singh ' 4 

(193H) AIR 1938 Peshawar 9 (V 25)= 

89 Gri L J 445, Dane Shah Suthra 
V. D. Gurdittamal 4 

(1936) AIR 1936 Pat 74 (V 23)=37 
Cri L J 104, Thakur Prasad v. Em- 
peror 4 

A. R. Barthakur and B. P. Saikia, for 
Petitioner, kL H. Choudhury and M. S. Rah- 
man, for Opposite Party. 

ORDER. — This application purported to be 
in revision is directed against an order passed 
by the Sadar Sub-Diyisional Magistrate, lirst 
Class, Silchar, on an application made to him 
for lodging a complaint under S. 188, Indian 
Penal Code to a proper Court. 

2. The facts were something like these. 
There was apparently a proceeding under 
S. 145, Criminal P. C., in which certain land 
was attached. During the pendency of attach, 
ment, there was a complaint that the opposite 
party trespassed into the land which has given 
rise to the petition before the learned Sub- 
Divisional Magistrate for taking action for 
disobedience of the order of attachment. This 
petition was sent to the police for report which 
was in favour of the petitioner’s allegations. 
The learned Sub-divisional Magistrate finally 
passed the following brief order . 

"Party may take step as they deem fit. 

K Bora. 

112 ” 

The petitioner took the matter up to the 
learned Sessions Judge who also refused to 

EN/EN/C480/70/GP0/P 
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intorfero with the order holding "... I do 
not think there ia oven a ghost of a ehanco of 
success if a prosecution is launched." 

3. This was an application under Section 
195 (1) (a) of the Code of Criminal Procedure 
to the Sub-Divisional Magistrate, before whom 
the Criminal Proceeding under 8. 345 was 
ponding. Section 195 (1) (a) reads na fol- 
lows : 

"195. (1) No Court shall take cogmirnnco — 

(a) of any offonco punishable under Sa. 172 
to IBS of the Tiidian Penal Code, except on 
the complaint in writing of (ho public servant 
concerned, or of some othoi public servant to 
whom ho 13 subordinate.” 

^\'hDn tbe pinyer was made lo the Suti-Divi. 
aional Magistrate under S. 19*) (l) (a) for 
lodging a complaint under S. ].S8, Indian 
Penal Code, it was not an .•’pj hcation to a 
Court ns ia ccunmonlj understood. It was 
an application to a public servant and if the 
public servant cboO'Cs not to complain that 
cannot be a judicial order nttiacting the rovu 
sioniil jurisdiction of thi<i Coiiit or even ‘its 
Euperihtcndenco under .\rt. 2‘17 of the Consti. 
tiition The jirovisiona of S. 195(1) (a) is 
only to he contrasted with what follows under 
the piovisions of .S. 195 (1) (a), wdiere it is 
clearly laid down that certain otTcnces wliicli 
are alleged to have boon committed in. oi in 
relation to, any proceeding in any Court, no 
prosecution shall take place ovcopt on the 
complaint in writing of such Court or sonie 
other Court to which such Court is subordi- 
nate. The expression ‘Court’ is inserted in 
clear contrast with the words ‘public servant’ 
in S. 195 (l) (a). The impugned order, which 
13 the original order of the Sub.Divisioual 
Magistrate, is clearly an administrative order 
within the purview of S. 195 (1) (a). 

5. Mr. ChoudhuiT, who opposes this peti- 
tion, draws my attention to a decision of the 
Patna High Court, AIB 198G Pat 74, Thakuc 
Prasad v. Emperor, a decision of the Posha- 
war dudieial Commissioner’s Court, 89 Cri L J 
445=(A I E 1988 Peshawar 9) and lastly a 
Division Bench decision of the Calcutta High 
Court in 48 CciL J G3G=(Am 1942 Cal 807), 
Emperor v. Eamjanam Singh, where the view 
which I am taking in this case has received 
support. 

5. In the result, the application baa no 
merit and is accordingly dismissed. 

Petition dismissed. 


4970 CRI. L. J, 429$ (Yol, 76, C. N. 335) 
(BOMBAY HIGH COURT AT NAGPUR) 
BUOTiP, .7. 

State of Maharashtra, Petitioner v, 
Nfttthuji Eajiirlmr and others, Oppo 
Criminal Koferonco No. 48 of 19G 
1970. 

(<^) Criminal P. C. (1893), S. 

Order as to possession — 
duty bound not only to peruse all 
led hy both parties but also a 
value by proper application of m 
then come to a finding as regards 
Sion — Failure to peruse affidavits 
cf the parties and his v/itnesse 
the order, (Pr 

(B) Criminal P. C. (1898), S. 14S 
(as substituted by Act 26 ot 1950) — Fra 
ccedings under — Rules of evidence 



M'hciu-ver, any ptatoinont^ aflidavits or 
documents are brought on record and when- 
ever a party wants them to bo considered as 
evidence, the party will have to bring cvi- 
donee on record according to the rules of 
evidence under the Evidence Act ILR 19G8 
Maul) Pra SiGO, Eel. on. (Para G) 

Cases Referred ; Chronological Paras 

{1908) I L E 19G8 Madh Pra 8G0 = 

1968 .Tab L J 422, State of M. P. v. 

Swarai Prasad ■' G 

0 S. Dhatmadhikari, Asst. Govt. Pleader, 
for State; N. K. Kherdokar, for Opponents 
Nos. 1 and 2, K N. and R. R, Deshpande, for 
Opponent No. 8. 

ORDER : — This is a roforenco by the 
Additional District Magistrate, Akola, recom. 
manding that the order of the Bub-Divisional 
Magistrate in S. 145, Criminal P. 0 Proceed- 
ings is vitiated by non-oonsidoratioa of the 
affidavit evidence and that he misdirected 
himself to come to a conclusion on the basis 
of evidence not legally tendered. 

- 2. There was a dispute between the two 
parties m village Eisod, district Akola. The- 
subject matter of the dispute was a Pardi land 
adjoining this village admeasuring 1 acre 19 
gimthas with a well. Irrigation crops were 
grown on this land. This land is owned by 
one Vithnlrao Deshmukh.' It was leased out 
to one Nathuji who was jn possession till 
18-8-1967 when he died. He Jeft his wife 
Kalabai and bis son Rambhau as his successors. 
They were in possession after the death of 
Nathuji. A quarrel was started by one Sam. 

' bhaji who is Party No. 2 by claiming posses, 
sion of this Pardi land. His claim is that he 
was in possession from a date prior to 1967.68 
as a lessee of the owner Vithalrao Deshmukh 
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and that bis possession has been an exclusive 
and a peaceful possession. 

' 3. Because of the apprehension of breach of 

the matter went up to the Sub-Divisional 
J. IL’s-te. The proceedings were started 
Public Criminal P. 0. A preliminary 
■ 1,3 passed on l5-7.1h68. Affidavits 

ORDEB^jjgjjjg ^0j.0 both the parties. 

S. 43S, OAg^ Sub. Divisional Magistrate consi- 
aions^Judj^g documents filed by Party No. 2 
to set asijjj jjot consider either the 

First Cl’g gjg,j ^,y Bambbau or Kalabai 
complair 2 or the affidavits of their 
for pre'^gg appears that he has also not 
2. Mered the crop-statements filed by Party 
'al'." 1. On the other hand, he considered 
/fily the affidavits of Partj' No. 2 Sambhaji as 
well u3 his witnesses and came to the conclu- 
don that Sambhaji Party No. 2 was in posses- 
sion of this Pardi land for the last two years 
before the order. The matter, therefore, went 
up before the Additional District Magistrate 
in revision and it was heard by Mr. V. M. 
Indurkar, Additional District Magistrate, Akola. 

The learned Additional District Magis- 
trate after considering the arguments and the 
■ record came to the conclusion that the order 
passed by the Sub-Divisional Magistrate was 
vitiated because the learned Magistrate did not 
consider the affidavit evidence of Party No. 1 
or the ' affidavit evidence of their witnesses. 
The learned Additional District Magistrate 
was also of the view that some inadmissible 
evidence, viz. the police statements of Party 
No. 1 were also admitted in evidence. But 
from Ihe recod it appears that that evidence 
was not admitted in evidence by the Sub- 
Divisional Magistrate. He has discarded those 
statements probably because they yere not 
proved properly. The learned Additional 
Magistrate was also of the view that the 
possession even if there was one of Sambhaji 
was not legal because Nathuji was a protected 
lessee and Sambhaji could not come into 
possession without any valid surrender by the 
protected lessee. Accordingly, therefore, the 
learned Additional District Magistrate has 
referred the matter here to quash the order 
passed by the Sub-Divisional Magistrate. The 
learned Sub-Divisional Magistrate, of course, 
is concerned only with the fact of possession. 

S. The learned advocate for Party No. 1 
has argued that the Party No. 1 did file affi- 
davits of Eambhau, Kalabai and Tatyarao (a 
neighbour on the adjoining field) and one 
Sakharam (who was a vegetable vendor who 
was purchasing vegetables from the disputed 
fields). The learned advocate therefore says 
that because that evidence was not considered, 
therefore, the order passed by the learned 
Sub-Divisional Magistrate is vitiated. On the 
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other hand, the learned Advocate for Party 
No. 2 contends here that the Sub-Divisionak 
Magistrate must have considered not only the 
affidavits of Party No. 1 but also the affidavits 
of their witnesses and then only come to the 
conclusion that Party No. 2 was in possession. 
According to him, we should not be too 
technical and try to notice in the order as to- 
how the learned Sub-Divisional Magistrate 
has referred or assessed the affidavits of Party 
No. 1. I cannot accept this contention because 
the order clearly shows that he neither perus- 
'ed nor discussed the affidavits. of Party No. 1 
and his witnesses. It is the duty of the Magis- 
trate not only to peruse all the evidence led by 
both party but also assess its value by proper 
application of mind and then come to a finding 
as regards the possession. The order shows to 
the contrary. Therefore his order is vitiated 
I am, therefore, inclined to agree with the 
learned advocate for the Party No. 1 that the 
maker should go back to the trial Court for 
inquiry according to law. 

6. In so far as statements of Kalabai and 
Bambbau (Party No. 1) before the police are 
concerned, these statements appear to have 
been merely produced without examining the 
police officer who had recorded these state- 
ments and putting them to the Party No. 1 
by calling them as witnesses m the witness, 
box. The learned advocate for Party No. 2, 
however, contends here that under S. 146 (4), 
Criminal P. C. it is not necessary to observe 
any rule of evidence for the purpose of bring, 
ing on record the statements and documents. 
According 'to him, without observing any 
rules of evidence under the Indian Evi- 
dence Act, such statements as police state, 
ments which were recorded before, could 
be admitted in evidence. According to 
him, this evidence also should be considered 
by the trial Court. It is, however, difficult 
for me to agree with the learned advocate for 
the Party No. 2. There is nothing in S. 145 (4) 
to show that the Magistrate ought to peruse 
the 'statements, documents and affidavits with, 
out observing any rules of evidence. The 
learned advocate invites my attention to the 
old S. 145 (4) of the Criminal Procedure Code 
and says that the new S. 145 (4) which was 
substituted by Act No. 26 of 1955 shows that 
the Magistral need not follow any rules of 
evidence ,^for the purpose of perusing the 
statements, documents and affidavits to come 
to a finding regarding the possession of the 
subject-matter of the enquiry. I cannot ae. 
cept this contention for the obvious reason 
that neither there was any provision in the 
previous S. 145 (4) that rules of evidence 
should not be followed nor there is any provi- 
sion in the substituted provision of S. 145 (4) 
to show that the rules of evidence should not! 


State of Maharashtra v. Kalabai (Bbole J.) 
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1)0 followed. Whonovor tboicforo any slato. 
menta, aiVidavita or docuinonta are brought 
on lecord and whonovor a party wnnta thorn 
to be conaidorod as ovidonce, tho party will 
have to bring that ovidonco on record accord, 
iug to the rules of ovidonco under tho Indian 
Evidence Act. I am loinforcod in my view 
by tho view of the Madhua IVadoah High 
Court in State of M. l^ v. Swami I’rasnd, ILli 
19G8 Hadh-Prn :UjO. That High Couit alco 
was of tho view that tho amendment intro, 
■diiced in 8, Md, Criminal P. 0. does not 
nluogate tho law of evidonco oxoopt that after 
tho amendment affidavits tiled have (o he 
read ns evidence. Accordiii;.' to the H. P. 
High Court, it noiild ho pieiio“teroug to think 
that the documents tendered liy a party with 
hic written ‘■Litomont lieeomo entitled to bo 
acted upon wilboiit being rcfiuired to be 
proved in tho nb=oncn of rnytlim',' being aaid 
III 8. 1 15, rriminal lb eiiggf sling this con. 
rdusion. 1 cannot, therfforo, acceia the con. 
tention of the learned advocate for Party 
Eo. 2 that tho dociimenta \ir. tho statomont*- 
of P.irty No. 1 recorded hy the pvohco can ho 
considered without his observing tho rules of 
evidC'iiCQ to bring thorn on record. If be 
choscs to bring tbom on record, be may be 
allowed to do so according to the rules of 
evidence. 

In the above view of the ninttor. therefore, 
the order passed by the learned Sub-Hivisional 
Alngistrato is illegal and impinpor 1, there- 
lore, accept tho roforenco of tho le.^.rncd 
Additional District Magistrate, set n«ide the 
order of the learned Sub- Divisional Magistrate 
and send back tho record and proceedings to 
him for inquiry according to law and to find 
out the possession of tho parties concerned. 

Eoferenco accepted. 


-1970 CRL L. J. 1296 (Mol. 76. C N. 336) 

(BOMBAY HIGH COURT) 

J. 

Parshuram Eamchandra Mobito and others, 
Tetitioners v. State. Respondent. 

Criminal Bevn Applns. Nos. 249 and 806 
of 19G9.D/- 18-7-1969. 

Essential Commodities Act (1955), S. 7 
(i) ,(a) (ii) “ Penalties — Maharashtra 
Scheduled Foodgrams (Stocks Declara- 
tion and Procurement and Disposal, Ac- 
quisition, Transport and Price Control) 
Order (1966), Cl. 12 — Prosecution of ac- 
cused under S. 7 (i) (a; (li) read with 
Cl. 12 of the Order — Accused found to 
be transpor ting rice from Belgaum to 

"Idn/en/ogi/to/ssg/o 


place within Ralnagiri District — Held 
there was no contravention of Cl. 12 — 
Unless both termini were within tly 
State, Cl, 12 would not operate. 

(Paras 

Cases Referred ; Chronologies 
(1988) AHl 1988 Bom 48 (V 25) 

«‘J Bom L E 10G2“89 Gri Ld H 
Empoior v. Dagatlii Shotiba 
8, G, Mandrt'kar, for Petitioners 
npponE), V. T. Garahhitwala, Asatf 
Pleader for State. 

ORDER. — Since ihc?o two revision r, _ 
tiong r.iiio an e.vnctly similar point. 
npplication'j are being di.-'po"cd of by one 
inont .'illhourh tho incidents are (iilTorent il^ 
tho accused arc nl.“0 dirforent, 

Cnvi'.nnl lievt' ton Application Ko. SdO 
of IQOO. 



2. The prosecution case was that iipcn in- 
foimntion .-ccejvod by P. 8 I, Ditit of .Savnnt- 
wndi that nco being traneported from Kolha- 
pur District to Savnntwadi, a truck MYD 11S2 
wa^ ‘^topped at tho Octroi NnKa uithin Savant- 
wadi limits on September 9, 1907 at about 
j n in. On n search being made, it was found 
that tho truck contained 80 bags of rice Those 
tinge worn attnchocl after n panchnnnma there- 
of was made and the throe poisons in the 
truck accused No. 1 who was driver, accused 
No 2 who was tlie cleaner and accuse I No 8 
who was sitting by tho side of the driver-wero 
put under arrest Tho three accused were then 
charged under 8. 7 (i) fa) (li) of the Essentia! 
commodities Act, 1955, road with Cl. 12 of 
tho Maharashtra Scheduled Foodgrains (Stocks 
Declaration and Proouroment and Disposal, 
Acquisition, Transport and Price Control) 
Order, 19GC (boremaftor referred to as “the 
said Order”), 

3. Clause 12 of the said Order on which 
the charge was framed reads as follows . — 

“No person, other than a recognised dealer, 
shall transport, attempt to transport or abet 
the transport of — 

. (a) nee from any village or any municipal 
or cantonment aie.a m the State to any area 
in the State outside it, or vice versa, ‘ 

(b) other foodgrains from any taluka in the 
State to any area in tho State outside it, or 
vice versa, except under and in accordance 
with an authorisation granted by the Oollectoi 
of the district within which or from whicl 
such transport is to take place, or by anj 
officer authorised by such Collector.” 

There are certain provisos to this -clause witl 
which, howevei, we are not concerned. In thi 
instant case neither of the three accused hoc 
any authorisation for removal of. rice fromanj 
part of State to any part of the State. 
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The defence of the accused was that the 
goods were loaded at Belgaum and they were 
being taken to Banda, a place' in Savantwadi 
Taluka in the Eitnagiri District. 

V%,5. Evidence was led by the prosecution 
J. M.*! which the learned Magistrate came to 
p i 1 . iinclusion that the prosecution had prov. 

, -,6 contravention of Cl. 12 of the said 

ORBEP m'i held accused Nos. 1 and 2 guilty 
'8. 483,0. S^l 7 (1) (a) (ii) of the Essential Oom- 
sioDS Judges Act. Accused No 8 was acquitted. An 
to set asijifil'ed by the accused was dismissed. 

Mandrekar appearing for the pa ti- 
°*^*§taal accused Nos. 1 and 2, ccn- 
that the petitioners had in fact not 
VpjQitted any oSenee. It was pointed out by 
Mandrekar that a finding was given by 
Ae learned appellate Judge as follows ; “There, 
/rore on the evidence as it stands the truck 
-came from Belgaum loaded with rice and had 
entered the Eatnagiri District at Amboli after 
crossing the Kolhapur District. The Octroi 
Naka clerk at Amboli, Apidoskar {Exh. 33) 
corroborates the fact that this truck entered 
the Eatnagiri District on 9th September 1967 
and he also states that the accused told him 
that they had come from Belgaum.” The fact 
therefore found was that the rice was loaded 
at Belgaum and it had entered Eatnagiri Dis- 
trict on September 9, 1967. Mr. Mandrekar’s 
contention was that for rice which was brought 
from outside the State, the provisions of cl. 12 
of the said order would not apply. , Clause 12, ' 
the relevant part of which I have quoted 
above, refers to “transport, attempt to trans- 
port or abet the transport” of rice or food- 
grains. The word ‘‘transport” is defined in 
cl. 2 (p) of the said order. The definition is as 
follows 1 


“‘transport’ means movement from one 
place to another within the State.” 

7. What was urged by Mr. Mandrekar was 
that unless there was transport or attemp.t to 
transDort or abetment of transport, the 
provisions of cl. 12 would not operate. The 
definition of “transport" showed that two 
destinations had to be pointed out, one from 
which it started and the other at which it was 
to end and within the definition of cl. 2 (p) 
of the said order, both these destinations had 
to be “within the State.” Unless therefore 
those requirements were satisfied that the 
transport began from some place in the State 
and was to end at some place in the State, the 
provisions of cl. 12 of the said order would 
not apply to anything that was being re- 
moved > 


8. In the instant case, Mr Mandrekar 
.pointed out that a fact was found by the 
learned Sessions Judge concurring with the 
finding given by the learned Magistrate that 
1970 Cri.L.J. 82. 


goods were coming from Belgaum to within 
Eatnagiri District. The rice therefore was not 
being transported from one place within the 
State to another place wi’thin the State. Mr. 
Mandrekar then referred to a decision of this. 
Court in Emperor v. Dagadu Shetiba, 89 Bom 
L E 1062 = (AIR 1938 Bom 43), which dealt 
with the Bombay Abkari Act. While consider-, 
ing the point regarding transport from place 
“A" to place “B”, the learned Chief Justice 
observed as follows : — 

“But merely passing through a place in the 
course of a journey does not, in my judgment, ' 
amount to transport to that place. In the pre- 
sent case, on the finding of the Magistrate, the 
accused was going to Poona and was merely 
passing through Bombay. That being so, I 
think the Magistrate was right in acquitting 
the. wad the is diseiiesad.” 

What was urged by Mr. Mandrekar was that 
these observations are clear enough to indicate 
that places in transit cannot be considered 
either as the start of a transport or the end of 
transport. If the rice had come in transit to 
a place in Kolhapur District and thereafter 
another place in Eatnagiri District, neither of 
these places could be considered either as 
places from where the transport begins or the 
places where the transport ends. Mr. Mandre- 
kar’s argument therefore based upon the 
interpretation of the expression “transport" 
was that the ingredients of cl. 12 of the said 
order are not satisfied in the instant case. A 
clear finding is given that the transport began 
in Belgaum. The rest of the places were 
places in transit and the destination was cer. 
tainly within a District in the State. But even 
if the destination was within the State itself, 
the transport not having begun from a place in 
the State, the ingredients of cl. 12 of the said 
order are notsitisfied by the prosecution. It 
must therefore be held that there was no con- 
travention of cl. 12 of the said Pood Grams 
Control Order by those persons who were 
transporting the goods in the instant case. 
The conviction therefore has necessarily to be 
set aside. 

9. Upon the goods being attached, the same 
were sold and by the order of conviction, the 
sale proceeds of rice were forfeited to Govern- 
ment under S. 517 of the Criminal P. G read 
with S. 7 (l) (a) (ii) of the Essential Commo- 
dities Act, 1953. Since the accused are not 
proved to have committed an offence, the 
order of forfeiture must also be set aside and 
the State has to be directed to return to the 
accusud the amount of sale proceedings re- 
covered by it. 

Order 

10, Rule made absolute The order of con- 
viction of the accused Nos. 1 and 2 under 
S. 7 (1) (a) (ii) of the Essential Commodities 
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Act, 1955 rciul with cl. 12 of tho Mnlmrftshtra 
Scheduled Poodgrains (Stocks Dcolariition and 
Procuromont and Disposil, Accjuisition. Trans- 
port and Price Control) Order. 19(Ui, is sot 
aside and tho acousod are aciuittcd. Their 
bail-bonds are cancelled. 

11. Tho order of forfoitnro of the sale pro- 
ceeds is also sot aside and tho State is directed 
to refund to accused No. 1 tho sale prico 
recovered by it. 

12. Fine it paid is ordered to bo refunded. 

Crhnvml licvistM Ajy]}hcatwn 
No. 306 of mo. 

13. As the point was similar, this applica- 
tion was beard along with tho revision appli- 
cation No. 249 of 19G9. Tho facts of this 
case ace that on September 1 1. 1907 truck 
No. G.DT 0099 ■was halted by tho polico 
within the municipal limits of Savnntw.adi hut 
on the Upral Municipal Octroi Nnkn. Tho 
Uprnl Nnka is on tho road from Savantwadi 
to Kudal. On enquiries it was learnt that tho 
goods rvero coming from Belgaura and proceed, 
mg to Kudal, a village within tho Taluha of 
Savantwadi. It was tho arse of tho prosecii- 
tion that 71 bags of rice wore loaded in tho 
truck. On the allegations that an ollonco undoi 
S 7 (1) (“) (") of ff'O Essential Commodities 
Act read with cl. 12 of the Maharashtra' Sche. 
dnlod Foodgrains (Stocks Dodaration and Pro. 
cureincnt and Disposal, Acquisition, Transport 
and Price Control) Order, 19GG, tho evidence 
w'as led. On tho evidence the learned Mngis. 
trato came to tho conclusion that the accused 
had committed the offence. Against (he order 
of conviction, an appeal was filed but the same 
was dismissed. 

15. The short point that arises in this peti- 
tion is whether an offence under cl. 12 of the 
said Order was committed on facts which 
■woro found that tho _ rice was sent from 
Belgaum to Kudal. Except for tho fact that 
the destination of the nee in the instant case 
was Kudal whereas in revision Application 
No. 249 of 19G9‘ tho destination was Banda 
there is no difference in regard to the opera, 
tion of cl 12. I have m dolnils dealt wnth 
this point in the other revision application. I 
have held therein that unless both the termini 
are within the State, cl. 12 of the said Order 
does not operate. In view of that position, the 
accused in this case also have to be acquitted, 

15. The 71 'bags of rice which w^ero attached 
were sold by the State and an order of forfei- 
ture of the salc-proceods 'tvns passed by the 
Magistrate. This" order was also confirmed 
by the appellate Court. In view of the fact 
that the prosecution failed to establish that 
any offence was committed, tho order of for. 
feiture will also have to be set aside. 


Order 

16. llulo made absolute. Tho order of con- 
viction and sentence parted against the accuseij^ 
ia set aside and they are acquitted, Tli 
of the foifcituro is also sot aside and the S 
la directed to refund tho amount of ?p) . 

coeds to accused Ko. 1. Fine if paid i[ 
to bo refunded. Bail-bonds arc enncoic^‘^(^' ; - 

Bulo male abl’*^^ ' *•/. 

ll'V 

1970 CRI. L. J. 1293 (Yol. 76, 

(CALCUTTA high COURT) 

T. P, MtTEuraji J. “ 
Usharnni Rej and others, Potitioror.s 
Mongal Munda and nnotbor, Opposite Party 
Criminal Revn. Cnse No. 1.54 of 19G9, D) 
27.fi.19G8. 

(A) Criminal P. C (1898\ S. 144-Pro- 
cecding under — Sufficient material of 
apprehension of breach of peace should 
c.xist — Petition containing apprehension 
neither sworn nor stamped — No inquiry 
into allegations to avoid dc^ay — Magis- 
trate retying on report in previous eP' 
quines—Rcport in previous inquiries not 
expressing apprehension of breach of 
peace — Held there was no sufficient 
material for apprehending breach of 
peace. 



Tho foundation for a proceeding under 
S. Ill IB tho opinion of the ^lagistratc that 
there IS sufficiGnt ground for o proceeding 
under tho Ecction and his eatisfaclion that tho 
direction that might be given, was likely to 
proiont, amongst others, the disturbance of 
the public tranquillity. The opinion and the 
satisfaction arrived at, must be on the sufficient; 
material which gives the Magistrate necessary 
jurisdiction for tho purpose of proceeding 
under tho section. (Para 5) 

■Whoio tho petition containing the appre- 
hension of breach of peace was neither a 
sworn one nor was it duly stamped and tho 
petitionor was not also examined, and tho 
Jlagistrate did not direct enquiry into th& 
allegations on the ground that it would c-ntail 
delay and whatever satisfaction he arrived at- 
was on tho basis of the report of previous 
enquiries and also the order made by him in 
two previous cases and where in the leport 
no apprehension of breach of peace was e.v- 
pressed by the enquiring officer ; 

Held : that tho Magistrate had no sufaicient 
mateiial to satisfy as to the necessity for a 
'proceeding under S 144 and, therefore the 
proceedingB were liable to bo quashed. 

(Paras 5 and 11) 
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(B) Criminal P. C, (1898), S. 144 — 
Successive orders under S. 144, de- 
precated. 

Successive promulgation of orders under 
S. 144 to' avoid the decision of a dispute as to 
the possession, is not contemplated by S. 144. 
That wtpuld he unjustifiable use of the Magis- 
trate's mowers which must be deprecated. An 
order t/mder S. 144 cannot be made to serve 
as a k'prop to possession of disputed land 
witbovjp asking the party to have the remedy 
in thO'I'J matter in the proper forum. 

id? (Para 6)' 

(OM Criminal P. C. (1898), S. 145 (4) — 
Aif’>^.davits filed by parties take place 
Jli'y^evidence — Order must indicate on the 
rijince consideration of affidavits — Mere 
/statement that they were considered, is 
not enough — (Civil P. C (1908), O. 17, 

R. 1). (Paras 9 and 11) 

(D) Criminal P.'c (1898), S.145 (2\(8) 
— Dispute concerning “land or water” — 
Dispute over crop or produce divorced 
from land or water not covered. 

A dispute under S, 145 has to be a dispute 
over' land or water and when there is a dis- 
pute over land and water, any dispute over 
the crop or produce thereof would be included 
in that dispute provided the crop or produce 
are standing on the disputed land or water. 
No proceedings, therefore can be drawn under 

S. 145 in respect of a dispute concerning the 
crop of land divorced from the land itself. 

• (1903) I L E 30 Cal 110 & A I R 1949 Pat 58 
Poll. (Paras 8 and 11) 

(E) Criminal P, C, (l898), S. 145 — 
Order under — Pendency of civil suit 
between parties over disputed land — 
Issuance of an order of injunction by civil 

' Court is sufficient step to prevent breach 
of peace — Simultaneous proceedings under 
S, 145 mayjnduce conflict of jurisdiction 
and of decisions which is undesirable — ^ 
Proceedings under S. 145 quashed.) 

' (Paras 6 & 11) 
Gases Referred : Chronological Paras 
(1949) AIR 1949 Pat 58 (V 36)= 49 

Or L J 612, Deonandan Singh v. 

Thaknr Singh 7 

(1903) ILR 30 Cal 110, Ramzan Ah 

V. Janardhan Singh 7 

Harendra Nath Haider, for Petitioners; 
Arun Prokas Ohatterjee, for Opposite Party 
No. 1. 

ORDER — The second party to a proceeding 
under S. 145 of the Code of Criminal Pro- 
cedure obtained this Rule against the order of 
the learned Magistrate in the proceeding 
declaring possession with the first party and 
restraining the second party men from inter. 


fering with that possession except in due 
course of law. Opposite party No 1 as the 
first party applied to a Magistrate holding a 
camp.Court at Kakdwip that he was in posses- 
sion of certain lands as bhagidar, that the 
present petitioners have raised a dispute 
over that land and have been trying forcibly 
to harvest the standing crop Vi^ith the help of 
lathmls. Preventive action under S. 144 of 
the Code of Criminal Procedure was prayed 
for. It was further stated that over this dis. 
pute, the first party had earlier initiated a 
proceeding under S. 144 of the. Code of 
Criminal Procedure in a case which was 
numbered M 13 of 1967 and that a restraint 
order under the section had been made in that 
case against the present petitioners. 

2. The learned Magistrate in his order on 
this petition mentioned that he had seen a 
report of enquiry and the order made by him 
in cases Nos. M 13 of 1S67 and M 207 of 1967. 
He found that an order of injunction under 
S. 144 of the Code of Criminal Procedure 
had been passed against .the second party 
to the proceeding during the period of cultiva- 
tion. As causing of an enquiry will entail 
delay and as there was a grave and serious 
apprehension of a breach of the peace accord- 
ing to the learned Magistrate, he issued an 
order under S. 144 of the Criminal P. 0. upon 
the present petitioners restraining them from 
going upon the land m dispute. 

3. On a subsequent date, the present peti. 
ti oners appeared and filed an application and 
the proceedirg under S. 344 was converted 
into one under 8. 145 of the Code. The 
learned Magistrate at the same time appointed 
a caretaker receivrr in respect of the standing 
crop. Both pkrties were directed to file their 
written statements, affidavits and documents 
in support of their respective claims and, on a 
consideration of these, the learned Magistrate 
found possession with the first party who is 
the opposite party No. 1 in the present rule. It 
is against this order that the rule is directed, , 

4. Mr. Haider appearing in support of the 
rule contends that there were no materials 
whatsoever before the learned Magistrate to 
satisfy him about the necessity for action under 
S. 144 of the Code and that if there were no 
such materials which could have provided the 
necessary satisfaction in that regard, the pro- 
ceeding that was drawn up was without juris- 
diction. The second objection to the proceeding 
is that the dispute as to the share of the paddy 
grown on the land concerned is not a dispute 
as to “land and wa<er” which might justify a 
proceeding. The third contention is that the 
affidavits filed by the respective parties were 
never considered by the learned Magistrate in 
coming to his finding on the question of pos- 
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BGFsion and, lastly, that a auit over llio land 
in dispute liDing pending in llif civil Court 
l)Ct\voon tlio parties, n procooding iindor S, J-H 
of the Criminal ?. 0, m3 anmrrnntoil and it 
a\aa iinpropoi of the learned Magistrate to 
liavo drawn np tlio procooding 

0. The foundation for a proceeding under 
S. lliofUie Criminal P. C. is Ibe opinion 
of the Magistrate concerned llial thero is 
sufiicienl ground for a procooding imdor (lie 
section and his satisfaclion iliril the direction 
that might 1 k> given v\na likely to jircvont 
aniongei others disturb meo of the public 
tranquillity, 'j'ho opinion and (he <^atiEfact^on 
must bo ariived At on nufliciont materials and 
it i*- this opinion and satisfaction arrived et 
on the liasia of '■uflicicnt materials which gives 
tlio Magistrate the ncces'iry jiiriadiclion for 
the piirposo of a proceeding under the rectiort. 
’in tho prrsGiU case, the leariird Jfagistrnto 
has stated in his -order dated Xov>'mb«r IS, 
1SG7, that thero is grave and eoriotis apprehen- 
sion of a breach of (lie peace, Tins apprehen- 
sion was no doubt given out in the petition 
ithat was filed The jiotition is unst-ainpc.l and 
is not a swoin petition. Tiie petitioner was 
not examined liy tho learned Magistrats-. 
Nobody took the responsibility for tho stalo- 
ments that wore made tiierodn. Tlic learned 
Mngistmto did not direct an eruiuir}’ into tho 
allegations on the ground tint it will onLail 
delay and whatever salnfaclion ho arrived at 
was arrived at b\ him on tho basis of tho report 
of a previous enquiry and the ordor made by 
him in two previous cpacs. One of Uicso two 
cases is caso No.M/J3 of 19G7. A certified copy 
of the laporfc of enquiry in that caso was liandod 
up to mo Nowhoro in tho report was nny'ap- 
prehonsion of a hroneb of tho poaco expressed 
by tho enquiring ofiicer. 

6 It would appear from tho report of the 
enquiry referred to above and also from tho 
order of the learned Magistnito himself that 
there was a previous dispute over this land 
between tho parries doting tho period of 
. cultivation. An order under S. I-IJ of the 
Code had been made at the lime restraining 
the present petitioners from interfering with 
tho opposite party’s possession in tho land. 
Again, at tho time of harvesting a fresh order 
to the same effect was made under S. 144. 
There was thus a standing dispute over this 
land between the parties. Snceessivo promul- 
gation of orders under- the section to avoid a 
decision of the dispute as to possession is not 
contemplated by S. 144. That w'OuId he an 
unjustifiable use of the Magistrate's powers 
under the section which must be deprecated. 
The learned Magistrate could no doubt have 
proceeded under S. 145 or under S. 107 of 
the Criminal P C. but an order under S 144 
cannot be made to serve as a prop to posses. 


pion in disputed land without the party as] mg 
for that Older having to ?eol: the proper 
lemcdy in tho matter w the propoi forum 
The order of the Icarnec] M.agistrate, 3 find, 
fiiiffere from two defect'!. Tlie r< 
show tli.al lie had siifiicient materials t 
him a'i to Uie nocc''’ity for a procfod 
Bocoiidly, tho order v^a'’ Ir’in" made t 
a prop to poe-esiion in diRpul'' ! 1 
out tho part j concerned h iving fo ( 
remedy m the civil Court As n 
fact, I find from (he record (hit a civ 
I'l'twrrn the parlies over thi'< land w.'O r 
nt the time and .'.n order of injunct 
already been i‘ • iie l by tlie Civ ,1 Court 
ing tb'' prf ont oppo ute party No. 1 
interfering v ith the jirr-ent pititioner’s 
Pion in the land coneerned, T.y drawing t.p 
proceeding under B. 1 lu, the katiK'i Mag.s.j 
tralo induced a conflict of jurt diction and r.' 
p.'inflict nf dcn.fiionE wliicii i^ most unde=ir'ib!c { 
XVhen liie dispute h.ad been tal.cn seisin of 
by (lie civil Court which find alrrcdy issued 
an or.'lrr of injunction, that should have been 
treated ns piifficionf to prevent any bn nch of 
the peace It wa“ not proi)'’r in iho circumst 
r.nces to draw np a proceeding under B. I Ifj 
and then to prococl in 'a nmnnor in conflici' 
with tho orders made by tbo civil Court 
7. In the proceeding that v.as eirawn^ up, 
the dispute is ptatod to fio concerning "the 
pbivro of paddy” of the. lands mentioned in 
(lie echedule ntl'ichcd thereto. This proccclmg 
vvna drawn up aflor the proceeding uirder 
S 144 liad I'Ocn converted into one under 
S. 145 This latter pcction appears^ in 
Chap. XTI of the Criminal P. C. which deals 
with disputes ns to immov'.able property. Tho 
question that is raised is whether a dicputo 
concerning share of paddy can bo covered by 
tho section. Mr. ChaUofjGO appearing for 
the opposite party refers to sub-s (2) of (he 
section which s-ays that tho expression ‘Taud 
or water” includes buildings, markets fisheries, 
crops or other produce of the land, and the 
rents or profits of any such property and the 
argument on tho strength of this definition 
is that a dispute over the produce of land can 
bo the subject of a proceeding under S. 145. 
In support of this contention, Mr. .Chatterjee 
refers to a decision of this Court in Bamzan 
All v. Jnnardhan Singh, (1903) IBR 30 Cal 
110, and to a decision of tho Patna High 
Court in Deonandan Singh v. Thakur Singh, 
AIR 1949 Pat 5S Neither of these two cases, 
in my view, supports tho contention of Mr. 
Ghatterjec In Uamvan Ali’s case, (1903) ILE 
80 Oal 110, tho subject-matter of the dispute 
was crops which had been cut and stored on 
tho threshing floor and it was held that 
harvested crop being movable property cannot 
be tbe subject of a dispute as contemplated 
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inder S. 145. In the Patna case, the subject 
if dispute -was 50 to 60 bighas of land and 
hiit portion of the learned Magistrate’s order 
n a proceeding under S. 145 of the Code 
ras challenged -wbioh covered within the dis- 
rate the paddy harvested from a portion of 
his lant? before the initiation of the proceed- 
ag and^. stored on same other land. This 
ee/sion/i refers to Ramzan All’s case and 
?reeju/j^^ therewith held that as the impugned 
yrtion fj of the order related to movable pro- 
rty i>^ tije shape of harvested paddy stored 
soiijiie land which was not the subject- 
f^^V/'-of the dispute, the dispute relating 
is not such as is covered by S. 145 of 
jj^Gode. 

* 8. A dispute under S. 145 ,of the Code has 
lO be a dispute over land or water and accord- 
□g to the definition of the term ‘land or 
pater” crops or other produce of the land , 
,re included in the term, which only means 
hat when there is a dispute over land or 
vater, any dispute over the crops or other 
produce thereof would be included in that 
dispute, but the crops or other produce have 
to be standing crops on the disputed land at the 
time the proceeding is drawn up. That there 
cannot be any dispute over crops or produce of 
land divorced from the land itself would be appa- 
rent from sub-section (8} of the section which 
relates to the disposal of the crop or produce 
pending- the proceeding. The opening words 
of the sub-section are to the following effect: 

‘‘If. the Magistrate 13 of opinion that any crop 
or other produce of the property, the subject 
of dispute in a proceeding under this section 
pending before him 

It IS clear, therefore, that the subject of the 
proceeding is the property, any crop or other 
produce whereof might be disposed of in 
accordance with the provisions of the sub-sec- 
tion. In my view, no proceeding under S. 145 
of the Code can be drawn up over a dispute 
concerning the crop of land divorced from the 
land itself. If however, there is a dispute over 
land, that dispute will cover the crop standing 
thereon. And that is exactly what the defini- 
tion of the term ‘‘land or water” in sub- 
section (2) of the section means when it says 
that the expression “land or water” includes 
amongst others crops or other produce of the 
land. The learned Magiotrate, in my view, 
fell into an error in drawing up a proceeding 
under S. 145 of the Code over a dispute con- 
cerning merely the share of paddy of the land. 

9, The third contention relates to the non- 
consideration of the affidavits file’d by the res- 
pective parties. The learned magistrate does 
not appear from the order passed by him to 
have directed his attention to the contents of 
the affidavits that were filed. He states no 


doubt in his order that be has carefully consi- 
dered the written statements, documents and 
aflfidavits filed by both the parties, but that is 
not enough. The order that is made must 
indicate on the face of it that there was such 
consideration of the materials that were pro- 
duced. Affidavits take the place of evidence 
under S. 145 of the Code. Although the pro- 
cedure is of a summary nature, there must be 
some indication in the order that is passed, 
that the contents of the affidavits really came 
into the consideration of the learned magis- 
trate. As the order in the present case does 
pot disclose that the learned magistrate’s 
attention was directed to the contents of the 
affidavits, the order is not a proper order that 
IS made on a consideration of all the materials 
produced before'him. 

10. The last objection relates to the pro- 
priety of the proceeding in view of the pend, 
mg title suit between the parties over the 
said property. I have dealt with this objection 
earlier. I do not want to carry the idea that 
when a ' title suit is - pending, the learned 
magistrate’s hands are tied and that under no 
circumstance he could make' an order under 
8 144 of the Code. In this ease, as the record 
indicates, there is not only a suit pending but 
an order of injunction bad been made by the 
Civil Court in the pending' suit. That should 
have been treated as sufficient steps taken to 
prevent a breach of the peace. If in spite of 
that any action was thought necessary, it 
Chould be in consonance with the civil Court’s 
order. 

11. Considering all that I have stated 
above, the order made by the learned Magis- 
trate must be held to be unsustainable. As 
there was no sufficient foundation for the 
Satisfaction of the learned magistrate, the pro- 
ceeding itself is liable to be quashed The pro- 
ceeding is liable to be quashed in view of the 
pending title suit between the parties. The 
proceeding was also liable to be quashed in 
View of the fact that the learned magistrate 
had no jurisdiction to start the proceeding in 
a dispute over a share of the paddy and the 
Order was also liable to be set aside because of 
the non-consideration of the affidavits that 
were filed m the case. 

12. In view of all this, the Rule is made 
absolute. The entire proceeding under 8. 143 
of the Code of Criminal Procedure in the 
Case IS quashed. 

Petition allowed. 
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(nnuil HIGH COURT) 

R. JU?<T.ARUAK. .1. 

lUliur I’otUionnr v. Prrm Wnti, Rcs- 

IJOivIont 

Ori. R-n-n. Ko 390 of 3903. P/. C- 9.1 970. 
fi'jnii’Jt ordrr of AdOl. S. .T. pollii, D/. 1 i-4- 
39l'.9. 

Criminal P. C, (1S9B), R, 488 (G) - Ex 
nnrte Order— Setting nsidc of— Aggrieved 
party can apply to get it s>ct n^idc beyond 
three months on good cause being shown. 
AIR 10C6 A P G) Relied on; 1952 (2) Cri 
L J 581 (Punj) and AIR 1950 Mad 1.53, 
Dissented; AIR 1961 SC 1500 Referred to. 

(Para 4 ) 

Cases Referred: Chronologic.al Paras 
(lOfifil AIK l9G(i Andli Pm no (V .68) — 

19GG Ori L .1 129, Zohrn Kpgimi v. 
Mnliotomcd Ghost' Qa'lri (ladceri 8 

(inGi) 19G2 (2) Cri L .1 .381 = 01 Tun 
L R OJ, H-ari Singh iHliir Singh 
•lot V Msl Phnnno I3nri Singh 2 

(l«Gl),\IR 1901 SC 1503 (V43) = 

1902-1 S OR G7G. Rnja Ilarieh Oban. 
dmRnj Singh v. Dy. Land AcQtiisilion 
0 flic or 8 

(1951) AIR 1951 Mnd 201 {V 88)=-- 
IL R (3951) Mad 815,0 A. 0. A. M. 
Mutbmh Cbottmr v. Commr. of 1. T. 2,3 
(1950) AIR 1950 Mad 153 (V 87)=51 
On L J 455, A. S Govindnn v. Mrs, 




Mnrgnrot Jaynuitr.al 
Chancier Blmn, for Petitioner, 

ORDER —The learned Additional Sessions 
tlndge has recommended that this Court rany 
qnash the order of the Suh.Divisional Magm. 
trate, Delhi (Shri K K. Bhnsin) dated 28rd 
Jamiarj' 19G9 dismissing the application made 
by the husband dated Gtb December 19G3, 
praying to set aside nn ex parte decree o! 
maintenance under S. 488 of the Code of 
Criminal Procedure in favour of hisivife and 
child, on the ground that the same had not 
'Gen filed 'nitbin three months of the date of 
the ex parte decree as required by S. 488 (6) 
opthe Code of Criminal Procedure, Suh-s (G) 
of^. 438 reads as follows — 

“A'll evidence under this Chapter shall ho 
taken ’• in the presence of the husband or 
father, .as the case may be, or, when his per- 
sonal attendance is dispensed with, in the 
presence of ‘ins pleader, and shall be recorded 
m the mann'S.r prescribed in the case of sum- 
mons-cases. 

"Provided that if tbeN Magistrate is satisfied 
that he is wilfully avoiding service, or wilfully 
neglects to attend the Court, the Magistrate 
may proceed to hear and determine the case 


ox jnrto. Any orders so made may ho set , 
asido for /;ool range shown, on application f 
made within three months from the 
thoroof." 


J 




2. It was sfatfil by the liuslmnd fe”" 
c.nine (o hnow of proco'-’s issued liy the'’ ^ 
under S. 488 of the Code of Criminal,':'-''!, 
dure from his reallions and when he •'•.-i 

the Court records on the 4 th Decoinboif 
ho cimo to Icnow that an ox parto ori]| 
maintenance under S 488. Criminal P. 
boon passed against him on the basis t' 
had lefiwed to receive the notice sent froi’ 

Court. Ho alleged that this cndorsomoil 
rofnsarof notice hy him was not tnio. 
learned Magistrate did not go into this (jue? 
tion of tho time at which the husband came 
Know of the pa"'sing of the srdd dccite, because 
in h)s MOW no .application for setting aside an 
ex parto order made ucdor S 488, Criruinal 
P. C could bo made after throe month's from 
tho date of the paid order. In other words, 
this view tshlly oliminatcd any referenco .to 
the knowledge of tho person against whom 
such an order was made 



Shn Ghandor Bhan, learned counsel for tho 
husband, has very fairly, in the absence of 
tho respondent or iier counsel, drawn mv 
attention to the view of tho Punjab High 
Court in Hari Singh Isbar Singh -Jat v. 
Mst Dbanno Ilari Singh, l!)C2 (2) On L .1 -531 
(Punj), Gurdov Singh J., following tho dcci- 
Pion of Somasundamm J., in A. S. Govindnn 
V. Mrs. Marg.arot .dnyanmnl, AIR 1950 Mad 
168, hold that tho three months' period men- 
tioned in S. '483(0), Criminal P. 0., did not 
mean throe months from tho date of the know- 
lodge of the order. Support was derived for 
this view on the basis of the legislature 
not mentioning the knowledge of the person 
nfl’ceted (if that was the case) as it did in some 
other statutes In a difTeront context, Bnja 
mannar C. J., observed in 0. A. 0 A. M. 
Mutbiah Chettiar v. Commr. of ‘Income-tax. 
AIR 1951 Mad 204 that if a person is given a 
right to resort to the remedy of getting rid 
of an adverse order within a prescribed time, 
limitation should not he computed from a 
'date earlier than "that on which tho party 
aggrieved actually knew of the order or had 
an opportunity of knowing the order. Since 
this is the basic approach to a period of limita. 
tion of this description I respectfully disagree 
with the view taken by Somasundatani J. in 
A. S. Govindnn, AIR 1930 Mad 158 and also 
by Gurdev Singh J. in Hari Singh Ishat Singh, 
19G2 (2) Cri L J 581 (Panj). 
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' 3. That limitation in such a ease commences 
to run only from the date of the knowledge of 
the order to the aggrieved party and not from 
the date of the passing of the order is a prin- 
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ciple of general application. It would be need, 
less to multiply authorities on this question. 
Reference, however, can be made to the deci- 
-sion of the Supreme Court in Raja Harish 
Chandra Raj Singh v. Deputy Land Acquiei- 
"tion OiSeer, AIR 1961 S G 1500, That was a. 
case undipr the Land Acquisition Act. The 
■espres3ioj|i “the date of the award” used in 
proviso (lA) to S. 18(4) of the Land Acquisi- 
tion ActjAv&s held to mean the date when the 
ivrard wy.)a 3 .either communicated to the party 
ir was iXnown by him either actually or con. 
truetm:%iy, 

Jaga'^^mohan Reddy J. (as his Lordship then 

/,’^eld in Zohra Begum v. Mohamed Ghose 
Qadeeri, AIR 1966 Andh Pra 50 in a 
arising under S.488(6) of the Criminal 
^ C., itself, following the above said decision 
of the Supremo Court, that the date of the 
ex , parte order referred to in the said provi- 
sion would take in cases where the aggrieved 
party had knowledge of the said order at a 
later date. The decision of Somasundaram J. 
in A. S Govmdan AIR 1950 Mad 153 was not 
■followed, that of Rajamannar C. J , in Muthiah 
Chettiar AIR 1951 Mad 204 was followed. 

4. I, therefore, hold that a person aggrieved 
hj' an ex parte order made under tt. 488 of 
the Criminal P. C., can apply even more than 
three months after the date of the ex parte 
order if he can show good cause why the said 
order has to be set aside. On this question, 
namely, as to when the husband came to know 
of the said order, there has been no deter, 
mination by the trying Magistrate, The trying 
Magistrate would, therefore, go into the ques- 
tion as to when the husband came to know of 
the proceedings under S. 483, Criminal P. 0. 
and of the passing of the ex parte order and 
whether the said knowledge was obtained by 
the husband within three months of the filing 
of the said application to set aside that order. 
The trying Magistrate will also go into this 
question whether there is good cause to set 
aside the ex parte order. The reference of the 
learned Additional Sessions .Judge is accord, 
ingly accepted. 

5. The parties will appear before the trying 
Magistrate on 24th March 191^0. Since neither 
the wife nor her counsel is present during the 
hearing o£ this petition I consider it necessary 
to direct that if the wife does not appear 
before the learned trying Magistrate on that 
date he will issue notice to the wile for the 
hearing of this application by the husband for 
^n actual date to be fixed by him thereafter. 

Reference accepted. 
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(DELHI HIGH COURT-HIMACHAL BENCH) 
Om Pa'Kkash, J. 

State of Himachal Pradesh, Petitioner v. 
Shri Rama Mai, Respondent. 

Criminal Revn. Applns. Nos. 60 to 62 of 
1969, D/-10.8.1970. 

(A) Criminal P. C. (1898\ S. 243 — 

Conviction on admission— Accused while 
pleadiijg guilty also setting forth circum- 
stances tending to exonerate him — State- 
ment not an unqualified admission of 
guilt Conviction on such statement is 
illegal. (Para 8) 

(B) Criminal P. C. (1898), S. 251 — 
Procedure in warrant cases — Prosecu- 
tion under's. 7 (1) (a) (ii) read with S. 3 
(2)(d)of Essential Commodities Act — 
Imprisonment provided therefor being 
three years and fine, case is warrant case 
within S. 4 (l) (w) of Criminal P. C. — 
Magistrate following procedure cf sum- 
mons cases vitiates trial. (1902) I L R 
25 Mad 61 & AIR 1947 P C 67, Rel. on. 

(Para 9)' 

(C) Criminal P. C. (1898), S, 439 — 

Powers of High Court in revision — 
Conviction of accused under S 7 read 
jvith S, 3 of Essential Commodities Act 
— On appeal Sessions Judge finding con- 
viction and trial to be illegal but not 
directing retrial — Revision by State — 
Accused faced trial in three cases and 
suffered heavy losses because of deterio- 
ration of foodgrains — Absence of mens 
rea — Order of Sessions Judge noyinter- 
fered in revision. (mra 10) 

(D) Essential Commodities hct (1955), 

S. 7 — Penalties-rMens rea is an essen- 
tial ingredient of offence undpr S. 7 —AIR 
1966 S C 43, Rel. on. ' (Para 10) 

Cases Referred: Chronological Paras 
(1966) AIR 1966 S 0 48 (V 53)=1966 

CriL J 71, Nathulal v/State of M. P. 10 
(1947) AIR 1947 P G ^ (V 34) = 48 

Cn L J 533, Pull^uri Kotiaya v. 

Emperor / 9 

(1902) ILR 25 Ma,4 61 ^ 28 lud App 

257 (PC), Subrahmania 

Kmg-Emperor . 9 

R. K. Punahi, for Petitioner; H. S. Bedi, for 
Respondent. ‘ 

ORDER ; — This order will dispose of cri. 
minal revision petitions Nos, 60, 61 and 62 of 
1969. 

2. The police had put up three separate 
challans, under S. 7, read with S. 8 of the 
Essential Commodities Act, l955, against the 

DN/EN/B777/70/SSG/C ^ ~ 
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rtPiiontlont. Tlio c.-ro for Uio proacciilion wna 
that Shri Kabul Binf;h, Inapoctor of Ojvil 
SupplioB Jloparfinrnt, Dhnraroeala, bad, on tbo 
IStli Oclobor, 1907, raided tbo provisos of 
Ki'ilmti (Jiuind niul Toj Ham filimlod in villnjjo 
Midi and ibc! iiromifcoa of Kalu Utun in villaf’e 
Shckhjnir and Imd recovered 75 lai'fl of rico 
und 25 imp of nnun from tbo prciniFoa of 
Kibimn Cband; 76 Imp of iico, 26 Imp of 
I'ratu and 26 bap of wheat from tiiQ promiao? 
ot To) Ram and 60 bags of nee, fiO lingg of 
gram und 15 bnga of white gram from the pro* 
iniccti of Kahi Ham. Accouling to tbo pro-o. 
Qution, tbo aforesaid foodgrains bad been 
Btorod by tho roapondont without a licenco, ns 
required by tho Punjab Foodgrains Dealers’ 
Licencing Order, 1064 and the Punjab Rice 
Denlora' Licencing Order, 399‘J. Tho loapon- 
dent was proaecutod for tbo conlravcntion of 
tbo provisions of tbo aforesaid two orders and 
tbreo Foparnte cballnns woro put against him. 

3, Tho rospondont bad appeared in the three 
cases boforo the lilngistrato first class on 20tb 
May, 19C8. The Magistrate first class bad 
explained tbo accusation love lie 1 against tbo 
respondent. Tbo respondent bad made tbc 
following Btatomcnl ; 

"I plead guilty. It is correct that I bad in 
fact purohnsod 951 bags of foodgrains consist, 
ing of 200 bags ot rice, 111 bags of black, 
gram, 15 bags of wbito gram and 28 bags of 
viboiit for sale on 18.10 1967 which I bad 
stored at tbreo diCToront places taken on rent 

Tbo Food and Supplies Inspector 

raided that place on 19.10 l9G7 and sealed 
tbo same. Subsequently tbo Police took into 
ros2e3ci9n tbo entire stock. 

I bad\>ppliod for'requisite licence forc.arry. 
mg on tms business as Foodgrains Dealer, 
about 8 dap\boforo tbe purebaso of tbo stock, 
wbicb I bad plifcbascd in anticipation of tbe 
grant of that li^ce, I was under the impres. 
slon that only cbo sale of foodgrains was 
prohibited by law^^d not its purebaso. I, 
accordingly, made n^alo nor did I intend to 
make any sale till tbe^ant of licence. 

The stock remained in^olice custody right 
from 19.10-19G7 till 16-5.rM08 when I received 
it back on Superdari. DurPlg this .period the 
entire stock, especially tbe^rnm has been 
highly damaged as also reduc^ m quantity. 
It has depreciated by about per cent in 
Value. I have already suffered rbss of over 
Rs. 20,000 m this tranEaclion.” V 

4. Tho trial Magistrate convicted^be rer- 
pondent on tho basis of the above statement, 
taking it,aS a plea of guilty of the olTencba for 
■which tbe respondent was hauled up. 'The 
respondent was sentenced to undergo rigorous 
imprisonment for three months and to pay a 
fine of Rs. 2,000 in each ease. 


0. Aggrieved iiy tbo orders of tho'sLvful 
Mftgistriito, tbo respondent bled three ano^,p'}.j 
in tho Court of Session, Xangrn at D’do't'rva- 
eala. ■ un 

0, Tiio learned Bosaions Judge bf^,‘|,,^^ri I’-A 
the filatomont made by tbo respoi^ 
notan unqualified admiE'jion of tbL'ra -u- tP'r-is 
for which lie bad liocd hauled up anci s'.-i' 'A* 
trial Magistrate committed im iUc«^ 
treating the statement ns a plea of 
convicting tbo respondent on tbo bam^,^ ' ;),•? 

statement. Tbo learned Sessions JuM' ^ ;->r- 

thor iiolr] that tho trial Mugistrato coiM 
another illegality in trying tbo case^ ^^ ’^ a . tr' A 
woro warrant cases as summons c.a=c!^t ' ’ 
tbo basis of bis findings, the learned Set=^^ 'y 
Judge set psidc tho conviction of tbe resp^k 
dent in all tbo tbreo cases. lie did not ordmik 
retrjnl as in bis viow the roFpondent hnd,^^^ 
already suffered tbo barrasraent of a trial and 
had also auffored heavy looses on account of 
tho foodgrains having been dotcrioratod while 
in tbo custody of tbc Police. 

7. Tbo Stato has filed tbreo criminal revi- 
sion petitions against tbo order of tbe learned 
Sessions Judge, 

8. It was contended by tbe learned counsel 
for tho Stato that tho learned Sessions Judge 
was in error in holding that tbo Etatcmcnt 
made by tbe respondent did not amount to a 
plea of guilty. Tbo contention lias no sub- 
stance. Tbo statomont made by tbe respon. 
dent has been roproducoJ in an c.arlior part 
of this order. It is clear from tbo perusal of 
tbo statement that tbou'jb tbo respondent had 
stated that be ploadod guilty, yet bo bad set 
forth many circumstances wbicb esonoiatod 
him. 

The respondent bad stated that be bad stor- 
cd tbo foodgrains under the bona fide belief 
that storage was not prohibited, but only 
sale was prohibited. Tbo respondent bad 
further stated ho bad applied for the 
licence for carrying on business as Food- 
grains Dealer about 8 dajs before the 'pur- 
chase of tbo foodgrains and that be bad 
purchased tho foodgrains in anticipation of 
the 'giant of the licence. The aforesaid cir- 
cumstnnees tended to exonerate the respon-, 
dent. The statement made by the respondent 
was not an unqualified admission of his guilt. 

It did not amount to a plea of guilty. The 
learned Sessions Judge was, therefore, right ' 
m holding that the trial Magistiate eired in 
treating the statement as plea of guilty and 
m basing the conviction on that statement. 

9. Though in tbe grounds of levision, it 
was stated that the cases were summons cases, 
yet at the time of arguments the learned 
counsel for tbe State conceded that the cases 
against the respondent were warrant cases and 
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should have been tried as such. The respon- 
dent was hauled up for the contravention of 
the provisions of the Punjab Foodgrams 
Dealers Licencing Order, 19ai and the Punjab 
Rice Dealers’ Licencing Order, 1964. These 
orders were promulgated in exercise of the 
powers, e-'onferred by clause (d), sub-s. (2) of 
? S of this JtsEentiel Commodities Act. The 
mprigoanlient for the contravention of the 
bove orrl/Jiers may extend to three years and 
ne, vide,^^ S. 7 (1) (a) (ii). Essential Gommo- 
ties AcrA 

The e'yfjiseB filed against the respondent were, 
3ref(yJ/e^ warrant cases within the meaning 
(1) (w). Code of Criminal Procedure 
\i''g should have been tried as such. The 
Magistrate had adopted the mode of 
fm\ of summons cases and not of warrant 
jases The trial of the cases was conducted 
n a manner different from that prescribed 
ly the Code of Criminal Procedure. In such 
i situation, the trial is bad vide Subrahmania 
Lyyar v. King-Emperor ( L902) IL R 26 Mad 
|61 and Pullukuri Kottaya v. Emperor, AlR 
'1947 P C 67. 

10. it was, next, contended by the learned 
counsel for the State that the learned Sessions 
Judge grievously erred in not directing a 
retrial of the cases. The learned Sessions 
Judge has pointed out that the respondent 
had already faced a trial in the three cases 
and that he had suffered heavy loss because 
of the 'deterioration of the foodgrains. The 
foodgrams recovered had remained with the 
Police from 19-10-1967 to 16-5-1968, They 
had deteriorated in value to the extent of 
50 per cent. The respondent had stated in 
his statement that he had suffered a loss of 
Es, 20,000/- on account of the deterioration 
of the condition of the foodgrains. The res- 
pondent had also stated that he had applied 
for taking out licence as a Foodgrains Dealer 
and had purchased the foodgrains in anticipa- 
'tion of the grant of licence. 

This statement indicates that the respondent 
had no intention to violate the provisions of 
the aforesaid trio orders. Mens rea is an 
essential ingredient of an offence under S. 7 
of the Essential Commodities Act, vide Nathu- 
lal V. State of Madhya Pradesh, AIR 1966 
S 0 43. In the present case mens rea was 
lacking. Keeping in view all the circum- 
stances of the case, it will not be just for this 
Court to interfere with the orders of the 
learned Sessions Judge in ejtercise of the revi- 
Bional powers of this Court. 

11. No other point was urged in the revi- 
sion petition which are dismissed. 

Petitions dismissed. 


1970 CEL L. J. 1303 (¥ol. 76, C. N. 340) 
(GUJARAT HIGH COURT) 

J. B. Mehta and A. D. Desai JJ. 
Assistant Collector Oustoms, Baroda and 
another. Appellants v. Mukbujusein Ibrahim 
Pirjada, Respondent. 

Criminal Appeal No, 245 of 1967. D/. 
7-2-1969. 

(Al Customs Act (1962), S. 123 (l) and 
(2) — Presumption under— Gold must have 
been seized under the Act — Seizure of 
gold first by police— Subsequent transfer 
of gold and panchanama to Customs 
authorities — Gold cannot be said to be 
seized under the Act — No presump'dorr 
arises. 

In order to attract the presumption under- 
S. 123, the goods must be shown to have been 
seized under the Act from the possession of 
the accused by the Customs authorities. If 
the goods are originally seized by the police 
authorities from the possession of the accused, 
the accused loses possession by seizure under 
the provisions of the Criminal Procedure Code 
and thereafter, the possession vests in the 
police authorities. If thereafter the customs 
authorities get the custody of these goods, 
they cannot be said to have seized under the 
Act 80 as to throw the burden' on the accused 
to prove that the gold in question was not 
smuggled gold. AIR 1962 S 0 496, Eel, on; 
AIR 1967 Bom 188 and AIR 1968 Cal 
274, Diet. - (Para 8}- 

(B) Customs Act (i962), S. 123 (1) and 
(2)— Presumption under — Existence of 
foreign fnarking cannot lead to such pre- 
sumption — Such marks are hearsay evi- 
dence. 1966 A C 367, Ref. (Para 4) 

Cases Referred : Chronological Paras 
(1968) AIR 1968 Cal 274 (V 55) =1968 
CriL J 744, Deputy Supdt., Customs 
V. Sitaram . 3 

(1967) AIR 1967 Bom 138 (Y54) = 

1967 Cri L J 715, Vasantlal v. 

Union of India 8 

(1966) 1966 A 0 367, Comptroller of 
Customs v. Western Electric Go. Ltd. 4 

(1962) AIR 1962 S 0 496 (V 49)= 

1962 (1) Cri L J 485, Gian Ohand v. 

State of Punjab 3 

J. U. Mehta Asst. Govt. Pleader, for the 
State, M, R, Barot with B L. Barot and 
Indravadan Shah, for Respondent. 

MEHTA J. — The plaintiff Assistant Col- 
lector, Oustoms, Baroda, and the State of 
Gujarat have filed this appeal against the 
acquittal of the oiiginal accused No. 1 for the 
offence under S. 135 (b) (li) of the Customs 
Act, 1962 The case of the prosecution vas 
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-ilmt on Sojilcinhor 2S. 10G8. nt about 8,15 
A.M., itcru=p'l Ko. 1, MiiK'btil Iliianin nhfjhlotl 
at P.urndn from tbo .Innla train cominj; 

from l)oinl)ay, Wliilo lio w>i« piE=in:' tlirooj,'ij 
llio third chvij p isEoiiRora' 1‘Kit polico 
cun'-t'iblo Nuvnh'i!)f,' aloppod Ihtn at llio rulo 
aa the nc.:iiso!l a as not aldo to pf'iv.' ratif factory 
anau’prp wliGii ho \',rE found rarrvit a band 
imp Tim nrnii-o/I W/i! dot/, , 1 ) 0(1 end t)i> pf)lic-‘ 
cnn?(’.blo .Inamiya waboAlod. Tiio hand.liap 
of liio accused i\a‘- ‘•o'lrflif i and 50 ham of 
pold cneh ’.\oi;:hiD[; 10 'iV)la% w arth about 
J\« 70,000/- found from thu accu ad'a 
(thcdi) hap iiHidc lha hand-ltn". The pold latra 
arc r.Hc'icd to lia\o forai/m marl.iiir'i '*N'- M. 
POTlIBCOIIiD A SONS 10 I'ohm, OOu.OO". 
l^nirlamamn K\ 12 n.is m , in of ilio 'ads'urf 
of Iho pold. Too Policj-stitiun Ordaer Daja- 
eliiDihor iirro'ted liio nccim<'d under R. 01 (I), 
Oriimnal 1’. 0.. Tlicrcaftoi, tl;o Circle Pulico 
Inspector llatliod mtorniCil the Custoina 
Autbori tio.5 and liandod over tho ucctiped, 
mudvlnraal articles for wiiicli tiie receipt 1 -a. 1 1 
a\as isH'ied and the panchanniiia paper;? to tho 
Dopiity Suporintendont of Central fivciso 
Mr. Oixit Mr. Dixit made r fresh pmchamiTni 
E\. 10 of the sci/tiro of theso goods. After a 
stnction ^vas obtained tbo Assistant Collector 
CuBtoins, filed a complaint against tho present 
eccnsel and two other persons, ono Mobraad 
Sail, who was alleged to have pin chafed tbo 
gold with money and .‘^ont through tbo accused 
No. 1 by ono Ismail Uaji accused No. 3 to 
whom nltimatcly tins gold was to bo dolivorod. 
All the accused wore put up for trial for tho 
charge under S. 130 of the Customs Act, 1902, 
herGinaftcr rofocrod to as'dio Act’ for posses- 
sing, nc'juirJng and doaling with tho prohibitod 
gold of foreign inarlcs which was liable to bo 
confiscated under S. Ill of tbo Act. Tho plea 
of the accused was of complete denial. Accus- 
od No. 1 stated that Safi mot him in Bombay 
and banded over to him tho bag to bo deli- 
vered to his brother Gulam at Baroda. EIo did 
not know tbo contents and put the same in 
his hand bag. The learned Magistrate acquitt. 
ed the other two accused. The learned Xlagie- 
trato held that so 'far as accused No. 1 was 
concerned, jn view of tho seizure of the goods 
by the Customs Officers, presumption under 
section 123 was attracted and the burden was 
on the accused to show that the gold was not 
smuggled gold. The learned Magistrate, thero- 
iore, convicted the accused No. 1 for the 
offence under section 135 (b) (u) of the Act 
and sentenced him to suffer E. I. for three 
months and a fine of Es 1,003, m default, 
rigorous imprisonment for four months. In 
appeal, the learned Sessions Judge has acquitt. 
ed the accused on the ground that as the 
goods were seized by the Police, the presump- 
tion under section 123 was not attracted. The 


prosecution having failed to prove iho 
in (jnostion to ho pmugglod gold, the ac^Vs'-I 
No. 1 nPo was acquitted, AgainH thij* yVi 
order tho present appeal je fj|od. 


2. On the facta in the pro=ont 
C'ln ho no doquito .that tho gold iilj 
wi'S poi/od by tho Police nuthontio! 
acmi.!td No. I on 2‘’'.tl,]!)C3 as por p.'iij 
I'k. 12 and the receipt was pas'fd 
in fhiit f'onnci'tion, Mr. 3?chti, thei 
A=.-i-tknt Govfrnmont Pleader a-el^ 
argued that th« panch witness has, 
that at tho time of the pinchanamal 
inado by tlio Giirtom^ nulhoritios the 
wore prizod from the accused No 1. Thol 
no sub hneo in ibu contention, Tho 
Witn«"’ N.r. iiiehandia Thakkar can ha-dly 
hcliovcfl in this connection Tho Police lus-\^ g 
poctor Mr. EiUiod had in terms doposol that 
when Mr. Dixit tho Customs officer caxnc to 
him, bo made over tho muddamal articles, 



pajiers and accused to him as per tbo Yndi 
fix. la which in torins recites this fact. 
Mr. Dixit in terms deposos that on September 
2S, l'.)G3, tbo muddamal articles seized by tas 
Jiailway Police had boon handed over to him 
pa per Yadi 13x. 15 lie took the custody o! 
these articles, accused and the police papers 
{ind took, them to tho Customs Pretontivo 
Onico before oven ho drew the panchanama 
Ik. 1C It is tboroforo, clear that tho paneba- 
oama E.x. IG is not of tbo soizuro of tho goods 
from tbo accused but it is only a paper paneba- 
nnma of the delivery of tho goods It is only 
a paper panchanama which would show that 
the goods which wore seized by the police 
authorities wore* kept in the custody of tho 
Oustoms authorities. Tboroforo, tho goods 
having not boon soizod by tho Customs autho- 
rities from tho possession of tho accused, tho 
presumption under section 128 would not bo 
attracted in this case 


3. Section 123 (1) m terms provide that 
where any goods to which this section applies 
aro seized under this Act in tho leasonable 
belief that they ate smuggled goods, the 
Imrdon of proving that they aie not smuggled 
gold shall be on the person from whose posses- 
sion tho goods wore seized. (2) This section 

shall apply to gold and any other class 

of goods which the Central Government may 
by notification in the Official Gazette specify. 
Therefore, presumption in case of gold can 
ariso under section 128 (1) and (2) provided 
gold 13 seized under tho Act by the Customs 
authorities from tho possession of the accused. 
In the present case gold was seized not by the 
Oustoms authorities under the Act but by the 
police authorities under the provisions of Cri- 
minal Procedure Code after the accused No..l 
was arrested under section 54 (4) under the 
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panchanama Ex. 12. Therefore, the seizure 
was not under the Act but de hors the Act, 
when it was done by the police authorities. 
The accused having lost possession of these 
goods by this act of seizure by the police 
■authorities, there was no question of the seizure 
of the sacn4 goods when their custody was 
transferred i^,o the Customs authorities by the 
Police auth^lrities. Merely making of a fresh 
oapcbanamr<(i Ex. 16 would not amount to a 
eizure of /> the goods under the Act from the 
ossession t‘Jo{ the accused so as to throw the 
urden op.'/ the accused to prove that the gold 
guestio^fl -^yas not smuggled gold. The posi- 
in this connection is well settled 
decision of the Supreme Court in 
*^4!hand v. State of Punjab, AIR 1962 S C 
where their Lordships of the Supreme 
^urt interpreted an identical, corresponding 
provision in section 178-A of the Sea Customs 
act, 1878 At page 499, their Lordships of the 


Supreme Court observed that the last part of 
aub-section (1) of section 178.A lays the burden 
of proving that the goods are not smuggled on 
"the person from whose possession the goods 
are taken.” Assuredly when the goods ace 
delivered to the Customs authorities by the 
Magistrate, they ace not taken from the pos- 
session of the persona accused in criminal ease 
so as to throw the burden of proof on them 
and it would lead to an absurdity to hold 
that the section contemplated “proof to the 
contrary” by the Magistrate under whoso orders 
the delivery was effected. Their Lordships 
further pointed out that when the goods 
were seized by the police, they ceased to 
be in the possession of the accused and passed 
into the possession of the police, and when 
they were with the Magistrate it was unneces- 
sary to consider whether the Maristrate had 
possession, or merely custody of the goods. 
Because the seizure under the authority of 
law involves a deprivation of possession and 
not merely custody and so when the police 
ofBcer seized the goods, the accused lost pos- 
session which thereafter vested in the police. 
When that possession was transferred by 
virtue of the provisions contained in S. 180 
to the Customs authorities, there was no fresh 
seizure under the Customs Act. This deci- 
sion furnishes a complete answer to the 
present question that in order to attract the 
presumption under S. 123, the goods must be 
shown to have been seized under the Act 
from the possession of the accused by the 
Customs authorities If the goods were origin, 
ally seized by the Police authorities from the 
possession of the accused, the accused lost 
possession by seizure under the provisions of 
the Criminal Procedure Code and, thereafter, 
the possession vested in the Police authorities. 
If thereafter the easterns authorities got the 


custody of these goods they could not be said 
to have seized under the Act so as to throw 
the burden on the accused to prove that the 
' gold in question w'as not smuggled gold. 
Mr. Mehta vehemently argued that the deci- 
sion of the Supreme Court was in connection 
with S. 180 of the Sea Customs Act. Tnere is 
no substance in that contention as the decision 
is clearly based on the wording of the identical 
S. 178A. The decision in terms laj’s down 
that the -burden would be thrown on the 
accused only when the goods are seized under 
the Act from the possession of the accu.sed.- If 
the possession of the accused is lost by the 
seizure of the goods by the Police authorities, 
the presumption under S. 128 would not 
arise. Mr Mehta nsxt relied upon the decision 
of the Maharashtra High Court in Vasantlal 
V. Union of India, AIR 1967 Bom 138, by the 
Division Bench consisting of Chainani C. J. 
and Kotwal J. That decision cannot help 
Mr. Mehta for the-simple reason that in that 
case the goods were wrongfully seized by the 
Officer of the Enforcement Department who 
was not competent to do so and, therefore, 
Jt was held that when they were first lawfully 
'seized by the Customs authorities, it was a case 
of seizure under the Act and it was on that 
ground that the decision in Gian Cbands’ case, 
AIR 1962 S 0 496 was not distinguished. That 
decision does not help Mr. Mehta for the simple 
reason that in the present case the Police Officer 
was entitled to seize the goods under the provi- 
sions of the Criminal Procedure Code, when 
the accused was arrested under S. 54 (4). 
Mr. Mehta also relied upon the decision of 
Mukherji J. in Deputy Supdt., Customs v, 
Sitarara, AIR 1968 Cal 274. That is a case 
where the goods which were in the custody 
of the Magistrate- were ordered to be delivered 
to the Customs authorities. That decision can 
never help Mr. Mehta for contending that the 
goods which had been seized by the Police 
authorities and by which the accused losts 
possession could be said to have been again 
seized from the accused under the Act so as 
to throw the burden of proof unler S. 123 (1). 
Therefore, the learned Sessions Judge was 
right in holding that in this case the presump, 
tion under S. 128 (1) could not help the' 
prosecution and the prosecution must prove 
the essential ingredient of the offence by 
proving that the gold in question was smuggled 
gold, 

4, Mr. Mehta in this connection vehemently 
relied on the fact that the gold in question 
had marks of foreign origin. It is well settled 
that mere markings could not be taken as 
proof of the fact of the foreign origin of the 
goods as such marking and labels would be 
hearsay evidence In Comptroller of Customs 
V- Western Electric Co, Ltd., 1966 A 0 867, 
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Ihrii l/ordbliip:! of th« Privy Ooimcil in Icrina 
licM at ji(j 9 tlmt euch mnti.'iii;; lutief ho 
oxcUukil froni conqitlomtion nT bcin/; no moio 
tlmn hofiisay. ^YheIl Iho qucsiion nro-c as to tho 
coantry of orison nf tbc sjochIs. Mr. Molita 
ni'Nt ai/’iiotl that ilia joporis J-ka 10 and 'il 
from tliC Mini MnitiT proM'd tlial Pin tint ju ■< 
of gold to tlio o: font of S'DR H wia rticli that 
Utc gold nnicl Poof touiga origin, 'nia Mini 
Mavtoi hna nol Peon ccammod in llii” c;vp and 
31r. Mcbm hir. not pointod out any provinon 
■?\'}ik1i nould malo llm rf'jiort of thp Mini 
Ma tor thv ovidcncr' of tbi’' fv^i, Tho ovilonca 
of ilip Goldaijutli cm hardly blip i!in pru'C*. 
Cation. In fa'Jt, '»fr. Ijiait liim-odf nd!Miff''il 
that uven tvfior ihv i robibilton a.-aj jr-aod for 
import of gold of the typo ••i.i/cd, on P'.Tinit 
of nc;cc\c Bull, Go'. crnnirnt Or any priaat* 
party could ituiiritu pold \,u!i puch tnaiKp. 
'J’liorcforo, thoro is no iota of CMdoncc in t!io 
proti'iit caso to j ro\t' Ibal tic- gold in (ii.f-tion 
avfl' Eniiig/'lod gold. Tin' nioro fact that the 
nccii'Cd un5 m [,Cf3c:.ion of ihi.; gcd'i and 
EUeb pOc.,'e;jiua WH n CullrrCioilS ))D''x'03t-lon 
btCflus; of too Minous oiroauistancts trun- 
tioncd by tho learned Magistral'.' voubl not 
pro\c the csainlial ingrodiout of the cftenca 
that tlio gold in (juojtion wn'' ernugglod gold. 
The learned Sosjioiis Judge was right in 
RC]vuUing the accused on that ground ns tho 
charge wag not brought homo to tho accused 
Xo. 1. 


S In tho tesaU this appeals fails an'l ia 
dismissed. 


Appeal dismissed. 
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(GUJARAT HIGH COURT) 

G. SiieijAT J. 

MansuUhlal Yallabbdas, Petitioner ,v. 
lifungalaben Jornmbhai and another, Oppo- 
nents. 

Oritmnnl Revn Appln. No, -187 of 13G7, 
r/. G,8.19G9, against Order of S. J. Jamnagar 
in On. Revn. Appln. No. 11 of 19G7. 

(A) Criminal P. C. (1898), S. 488 
Words “in any district where he resides 
or is or where he last resided with his 
wife” in S. 488 (8) — Contemplate the 
oistrict in which they last resided—They 
do not refer to any place so as to give 
jurisd'ction to the Court within which 
that place is situated ; AIR 1965 Bom 107 
and AIR 1963 Guj 91, Rel, on. (Para 4) 

(B) Criminal P. C, (1898), S. 488 — 
Wife’s right to refuse Jo live with hus- 
band and cla im thainten ance— Deliberate 

AN/BN/Ab90/70/YPB/M 


False attribution of immorality to wife- 
She is entitled to live separately end 
cl'jim maintenance : A I R 19S0 Mai 335 
and AIR )9S0 Mad 394, Rel. on. {p/raD 
Cases Referred ; Chronological 
(nifJ.O) AIK 1005 Bom I07 (V 
WHj (U) Cri G J 78, .SfiAml 
Vi'.hinipmt V. Yi-hpupant Atunj 
Kull ami 

AlH 10G8 Guj 01 (V 
(1) Cri h J YU. Unl(chf.y^, 
rtiindns P.UoI v. Dafiiben JAibyabj^, 

r-u.d 

(lOGl) AIK jsai SC103!}(V18J 
1981 i'J) Cri L .T 8X1, Kmn Chandr^ 
rr.!'"'.'] V. Sfnto of Btbn.r 
(1960) A I it 1060 Mad 886 (V 87) : 

.51 Cri h J 007, Knmln Gangn. 

Inratin v. Vonkatarami Jtoddi 
(1060) AIK I960 .Mad UOJ (V «?) : 61 
Cri Ii J 981, Jambaptirnm Subbnma 
V. .lambarmrftTii Venkata Rcddi 7 

K. M. Chhaja, for J. R Nannvaty, for 
Petitioner ; II. K. Gandiii, for K. G. Val b<!‘ 
tin, for Opp'jnent No. 1 ; J. U Mehta, Ass'f 
Govt. Pleader, for Opponent No. 2. 



ORDER — Tho facts gning rise to this iiiivli- 
cation in religion, broadly gtitcd, arc tbit 
tho original applicant Mangalabeu wa; mar- 
ried with tbo opponent Mnnsukhltil' Vnllibhlas 
on Gtb April 1' 04 nnd both of them began to 
live as liusband and wife at tho hongG of tho 
opponent at Kbambhalia in tho District of 
Jaranpgar. Tbo applicant Mangalnbon was a 
resident of tbo village of Bed in the District 
of Jamnagar. For some time they pulled on 
quite well and thoroafter she came to he ill. 
treated and beaten by her huskand. Tier case 
then 13 that on 12i;h September 19G5 she w’as 
driven out from tbo bouse after beating her 
nnd wag not even allowed to tike away her 
clothes and ornaments etc. Since then the 
opponent has neglected and refused to main-, 
tain her. She hag further alleged that the 
opponent has made very wild allegations 
against her character and that it bag become 
impossible for her to live with him at his 
placo. She, therefore, filed an application 
under S. 4S3 of tbo Criminal P. 0 , claiming 
maintenance at the rate of Rs. 75/. per month 
from him. 

2 The opponent.husband rogisted the 
application inter aha contending that be has 
never ill-treated or beaten or driven her out 
from his honge ns alleged, and on the contrary 
she had gone away to her parents' place ot 
her own accord. He further asserted that she 
has been in illicit intimacy with soma one else 
at Bed and that she has even given birth to a 
child. Besides, he contended that since they 
last resided at bis house at Kbambhalia, the 
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Court at Khambhalia and not at Jamnagar 
bas jurisdiction to try the case. In these cir- 
cumstances, he said that she was not entitled 
to claim any maintenance from him. 

3. The learned Magistrate after considering 
the effect of the evidence adduced by the 



minal Eevision ’Application No. 16 of 1967 in 
the Court of the Sessions Judge at Jamnagar. 
The learned Sessions Judge found that the 
Court has jurisdiction to entertain the appli. 
cation, that the opponent had refused or ne- 
glected to maintain his wife — the applicant, 
and that the order for maintenance passed 
against him was proper. In the result, the 
application'came to be dismissed. Feeling dis- 
satisfied with that order passed on. 26-9.67 by 
Mr, A. A. Dave, Sessions Judge, Jamnagar, 
the opponent has come in revision before this 
Court. 

5, The contention in the Courts below, and 
faintly repeated before this Court, was that 
the Court of the learned Magistrate at Jam- 
nagar had no jurisdiction to entertain the 
application inasmuch as the parties last resided 
at Khambhalia and not at Jamnagar. The 
Court' at Khambhalia has, therefore, jurisdio, 
tion to hear the application under S. 488 of 
the Criminal P. G The provisions contained 
in sub-3. (8) of S. 488 of the Criminal P. C. 
relate to the jurisdiction of the’Court in which 
proceedings under S. 488 of the Code can be 
taken. It runs thus ; 

‘‘Proceedings under this section may be 
taken against any person in any district where 
he resides or is, or where he last resided with 
his wife, or, as the ease may be, the mother 
/ of the illegitimate child.” 

The words used ‘‘in any district where he 
resides or is, or where he last resided with his 
wife” contemplate not the place but the dis. 
" trict in which they last resided. It does not 
refer to 'any place' so as to give jurisdiction 
to the Court within which that place is situat. 
ed as in this case at Khambhalia. The words 
“in any district where he resides or is, or 
where he last resided with his wife” came to 


• be considered in the case of Shantabai Vishnu- 
pant V, Vishnupant Atmaram Knlkarni, AIE 
1965 Bom 107, and it was held as under: 

“In interpreting word ‘district’ in 8. 488(8) 
of the Code, it is not only the word ‘district’ 
which one must have regard to, but the entire 
expression “any district where he resides.” 
The express use of word ‘district’ should not 
be given any meaning different from normal 
connotation of that word and, in view of ex- 
press use of words “any district where he 
(husband) resides,” it cannot be limited only 
to a Court within that district within whose 
jurisdiction husband resides,” 

It appears; therefore, clear that the Magistrate 
stationed at Jamnagar had jurisdiction to 
entertain the application under 8. 488 of tlie 
Criminal P. C. inasmuch as Khambhalia is in 
the District of Jamnagar. Even if for a 
moment it was assumed that such an applica- 
tion cannot be entertained in any such Court, 
by reason of S. 531 of the Criminal P. C., an 
order passed by gjny such Criminal Court 
cannot be set aside unless it appears that such 
an error has occasioned failure of justice. The 
order passed by any such Court is not void on 
th(J ground of having no jurisdiction. There is, 
hardly anything to show that there has been 
any failure of justice on that account, and the 
order passed by the Court m any such appli- 
cation even if taken to have been filed in a 
wrong Court cannot therefore be set aside by 
this Court. That has been the settled position 
of law, and apart from S. 581 so saying, we 
have two decisions one of this Court in Amba- - 
‘ lal Narandas Patel v. Dahiben Dahyabhai 
Patel, AIR 1963 Guj 91, and the other in the 
case of Ram Chandra Prasad v. State of Bihar, 
AIR 1961 8 0 1629 which lay down the same 
thing. The finding recorded m that respect by 
the Court below is correct. 

5. It was, however, urged by Mr Chhaya for 
the opponent that the learned Sessions Judge 
was wrong in observing that the learned Magis- 
trate below had found that the applicant has 
established ill-treatment on the part of her 
husband and that he had neglected to main- 
•tain her, when in fact it is held otherwise. 
The learned Sessions Judge, it was urged, has, 
therefore, not applied his mind to that aspect 
of the case. It does no doubt appear true that 
the learned Sessions Judge has observed that 
"he entirely agreed with the learned Magis- 
trate below that the wife had to stay separa- 
tely because of the ill-treatment given by the 
husband and that the husband had failed and 
neglected to maintain her so far.” The 
learned Magistrate has on the other hand 
found it otherwise and observed that ‘-‘it was 
clear that so far as, neglect, cruelty and ill- ^ 
treatment etc. are concerned, the applicant 
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8. In the result therefore, there is no bus- 
iance in the revision application and it is 
liable to be dismissed. Eule is discharged 

Petition dismissed. 
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(KERALA HIGH COURT) 

li E. K. Moidu J. 

Jacoby^ Onden, Appellant v. Eev. Stanley 
PadiDgad’i^.an, Eespondent. 

a nal Appeal No. 220 of 1969, Decided 
inuary 1970. 

>enal Code (1860\ S, 499— Defa- 
— Publication of — It implies com- 
tion to at least one person other 
rson defamed. 

Publication, implies communication to at 
least one person other , than the parson de. 
famed. So, there can be no publication unless 
the , subject-matter of the libel is communi- 
cated to a third person. The question whether 
the subject-matter had in fact been communi- 
cated to a third person is, therefore, material, 
for upon it depends the question of publica- 
tion. (Para 8) 

(B) Penal Code {i860), S. 499, Excep. 9 
— Defamation — Benefit of Excep. 9 — 
Merely showing possibility of some 
imputations being true is not enough — 
Benefit of Excep. 9 of S. 499 cannot be 
availed. . ' 

The benefit'of Excep. 9 to S. 499 cannot 
be availed of by showing that there is some 
possibility of the imputations being true. When 
no question of reasonable doubt as to the 
truth of .imputations arises, the charge of de- 
famation shall be fully established where the 
ingredients of B. 499, Penal Code are estab- 
lished beyond doubt and the accused fails to 
establish the truth of the imputations. 

.(Paras 10, 11, 12) 
The defence of ‘fair comment’ applies only 
to expressions of opinion or imputations on 
charficter, and not to assertion of fact. The, 
latter can he justified only by truth. A com. 
meat cannot be fair which is built upon facts 
which are not truly stated. AIR 1959 Ket 100, 
Eel. on. _ (Para 12) 

Cases Referred : Chronological Paras 
(1959) aIR 1959 Ker 100 (V 46)= 

1959 Cri L J 484, R. Sankar v. 

State 12 

(1924) AIR 1924 All 566 (V 11)=26 
Cri L J 23, Earn Narain v. King- 
Emperor 14 


K. T. Harindranath, N. V. Prabhakaran and 
P. Ramaranjan, for Petitioner, V. Ehalid and 
M. A. Manhu.'for Respondent. 

JUDGMENT: The appeal by a private 
complainant before the Additional First Class 
Magistrate, Tellicherry is directed against the 
Older acquitting the respond ent-accused in 
respect of an otfence under S. 600, Penal 
Code. The complaint was filed on 15-5-68. 
The complainant examined as P. W. 1, 'Jacob 
Onden is a regular and active member of the 
Pastorate, Tellicherry which is a unit of the 
Church of South India Diocese of the North 
Kerala. He has been working as a lay prea. 
cher in the various Pastorates within the 
Diocese on the invitation of the Presbyter in. 
charge in recognition of his character, ability 
and knowledge under the instruction of the 
head of the Diocese. He has also been chosen 
by the Education department of the Govern, 
ment bf Kerala to address students of High 
Schools and Colleges on Psychophysical 
exetciae, art of talking and other useful sub- 
jects of educative value. For a while he was 
also an active and Executive Committee mem.' 
her and instructor of Sree Narayana Mission 
Institution, Calicut. While so, he was respect- 
ed and liked by a large circle of his friends 
and well-wishers who recognised his abilities 
and talents so much so they treated him with 
great respect and admiration. 

2. The respondent Rev. Stanley Pandin- 
gadan was a Pastor of the church of /the 
South India Pastorate at Tellicherry. When 
he worked in that capacity there was a charge 
against him that he misappropriated a Sum of 
Es. 252.52 out of the funds of the Pastorate, 
but he was not prepared to settle the claim 
through mediation. On the other hand, he 
tendered his resignation which was also ac- 
cepted by the Bishop. Thereafter, the res- 
pondent joined a rival group which opposed 
the Church of South India and made attempts 
to enter the churches which are directly under 
the church of South India and conduct ser. 
vices. The Christian members of the church 
felt aggrieved of the conduct of the repondent. 
However, the complainant initiated a criminal 
proceeding against the respondent before the 
Addl. First Class Magistrate, Tellicherry 
charging him of the defalcation of the church 
money While the complaint was parading, the 
matter was compromised between the parties 
with the result the complaint was withdrawn 
on the respondent paying to the church the 
amount due to it and cost’s due to the com. 
plainant. 

3. Thereafter, the respondent started ac. 
cusing the complainant of various charges 
when he caused the publication of Ext. PI 
news in the ‘Manorama’ daily D/- £0.8.63 
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89'8‘03 -Id eq:) ai BMea 

Id JO trojj'Barjqnd eqj pes’n'EO sq neqAi 
BaSaeqo BnoracA jo !|a'Bnre[{Jaioo eq^ gnreno 
-OB P 05 ib:;s ^napnodsgi eq^ 'a9!|jB9i9qx ‘g 

-tnoo oq^ 01 ) enp b)soo puB oj enp 'innoui'B 
«qj qojnqo eqi) o!f SaiAvd iingpnodsai eq:) no 
niiBipq^iAi EBM "iniBidnioo eqq ^jneej aq:) q'jm 
sai^aBd 9q:) n09Ai:|9q pgsimoadnioo sbav lejqBni 
oq? ‘Snjpbed bbai 9niB[dtaoo eq? epq^ ‘iSenoni 
qoJnqo oqij jo noii)Boi'Bj9p eq^ jo niiq SniSa'eqo 
/jieqoifiaj ‘ejBaseiSepi sebiq Tppv 

eqj aaojaq ^nepnodsgj eq*) !)sniB3’B gnipagoojd 
jBniuiuo n pajBiijtni 'jUBniBidmoo eq:) ‘asAeiiog 
•ijnapnodej eq? jo pnpnoo eqj jo peAaraSgB 
qoanqo eq;) jo Bieqtneni u'Biqsiaqo eqj ‘fiaoiA 
-aas (jonpnoo pnB Bipnj qjnog }0 qomqa aqi) 
oapnn XjijoBirp ejtj qoiqM Baqoinqo aqq aa^na O!) 
S)data!)aB epBta pa^ Bipnj qjnog jo qoanqQ eqq 
pasoddo qoiqii dnoaS pAia b penrof ?nepaod 
-saa aq() 'aaijj'Baaaqj; ‘doqsig aq:) kq pa^dao 
-OB osjB BBAi. qoiqAi noi!)Bn3iBea Biq paaapne? 
eq 'paBq aaq?o eqi) uq 'noi^Brpatn qSnoaqg 
taiB[o aqj ej^^as o? paaBdead !)on bbai aq gnq 
‘ 0 !)Bao)BBj eq!) jo spnnj aq:) jo !)no ^g‘z9Z '^S 
,jo mng B pa!)BiadoiddBBicn eq q'eqq nitq qsniBSB 
aSaBjjo B bbm aieq:) Aqiovd'ea q^qi) ni peqaoAi eq 
naqA^ '•i^aaeqeinaj; !)b a^BaoijBBj Bipnj q!)nog 
eqp JO qoanqo aqj jo aoqsB^j b bbasl nBpB? 
>nrpaBj /lainBjg -Aag qnapnodeaa eqj) *2 

•noijBairapB pnB ^oadsaa ^Baag 
'qjm cniq pai)Baai) i^eqj os qonm oB BjnajBj puB 
•BaijiirqB erq pasingooaa oqM BaaqsiM-[i9A)L puB 
-epnaiaj siq jo ajoaio egaBj b /?q paqfi pnB pa 
-!)oadsaa bbm eq ‘ob epq^ ’jnoiiBj ‘no.qnjijsnj 
noiBSijY BOB^BaBg eaag jo aojonajenr pnB aaq 
-raara aaj'pranioo oAijnoexg; poB aAijoB ob objb 
SBA i eq apqM b aog 'eniBA aAijBoapa lo Ejoaf 
-qns injasn aeqjo poB gniqiB!) jo !)aB 'aBro^exa 
jBoiBAqdoqo/tsj no BagajiOQ pnB Bjooqog 
qSig 10 EjnepnjB Esaappa oq BjBaex jo qaaoi 
'-naaAor) eqj jo i)n9nii)aBd9p noijBonpg; eqi) ^q 
neBoqo naaq objb Bsq eg -esaDOTg aqj Jo pBoq 
-eq!) JO noijonajsni aqi) aapnn aSpajAionq puB 
^jiIjqB ‘aanoBaBqo Biq jo noiqrnSooaa ni egaBqo 
•nt aaj/Jqeaaj aqj jo noijBjiAnr aqj no asaooiQ 
sqj mqjiAi. BajBaojBBg; BtiouBA aqj nr aeqo 
-Baad Avi B BB StnqaoJi naaq EBq eg 'BiBaag 
qjaojq eq? jo asaoojg Bipaj qinog jo qoanqo 
eqj JO ijinn b bi qoiqAi Aaaeqoqiai ‘ejBaojBBg; 
eqj JO aaqinem oaijob puB aBjngaa b ei napno 
qooBf _ ‘I ’Ai g bb paniniBso jnBniBidnioo aqj, 
■89‘e'SI no pajg sbm jniBpInioo aqj; ’opoo 
qBnaj ‘oog ’g aapnn eonejjo ob jo ijoadsaa 
nr^ pasnooB-jnepnodsaa aqj gaqjinbOB aapio 
eqa !)BniB°B pajoeaip bi jtaaaqoijiaj, ‘ajBajsigBj^ 
SBujo jsaig jBnoijippY aqj eaojeq !)nBa;B[dmoo 
ejBAiad B Aq jBeddB aqj rXKaKQaflf 

•jnapnodsag aoj 'nqnBjj ‘y ’jf 
puB pijBqg laenoijijag; aoj ‘nBfuBaBraBg 
puB HBaBqBqqBaj -g ‘qjBUBapniaBg 'j; 'g 
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pp aoaadrag; 

-Saig 'A niBaBg raBg 'gg f q laQ 

93=(TT a) 995 II? J36T HI? (W) 

ST 0?'8?8 

•A aBqoBg -g ‘fQf £ g lao gggp 

=(9f A) GOT 303 6561 31^ (6561) 
SBJBj TBoigoionoaqo • powsjeH sas-BO 
(si 'B3BJ) ' -no qaa 

‘001 3eg 6661 aiV 'poj'OjB Ajnai) qon eaB qoiqAi 
BjOBj nodn ginq BI qoiqAi JtiBj aq jonuBo jaacn 
-moo y •qjnaj Aq Ajno pagijBnf aq nso aegBj 
'aqj; qoBj jo noijaessB oj jon pnB ‘aejoBaBqo 
no snoijBjndint ao noinido jo snoissaadxe oj 
Ajno sajiddB ^jnenitnoo aisj, jo eonajap eqj^ 

(81 ‘II '01 OBaBg)' 

•snoijBjndnii aqj jo qjnai) aq? qsrjqBjBe 
0? B[iBj pasnooB aqj pnB jqnop pnoAaq paqBq 
-qBjBa eaB apoQ jBnag ‘g 6^ 'S JO Bjnaipaagai 
aqj eaeqAi paqsijqBjBa Agnj aq jjBqB noijBniBj 
-ep JO egjBqo eqj ‘easiaB BnoijBjndnii' jo qjnaj 
eq? 0? BB qqnop ajqBnosBaa jo noijBanb on 
noqAV ‘ona? Sniaq BnoijBjndtni eq? jo A?iiiqiBBOd 
etncB BI eaaq? ?Bq? gniAioqs Aq jo pajiBAB aq 
?onnBo 66^ ’S o? 6 ’deoxg jo jgenaq aqj^ 


' • •pOlTBAB 

sq jouuBO 66> 'S JO 6 'daoxg jo Jijousa 
— qgnoua ?ou si ana? Suiaq sudpBinduii 
3UI0S JO Ajqiqissod guiMoqs Ajaasi/ij 
— 6 'dsDxg JO qijsuag — uoijbuibjsq — 
6 'dsoxg ‘66t- 's ‘(0981) apoQ iBUSg (a) 

(8 ‘B3Bg) -noi? 

-Boqqnd jo noijsanl) eq? spnadep ?i nodn aoj 
'IBiaejBni ‘eaojoaaq? ‘bi nosaed paiq? b o? pa?Bo 
-innunnoo naaq ?obj ni pBq a9j?Bni-?09[qnB aq? 
aeqjaqAi noi?B9nb eqj, 'noBaed paiq? b o? pa?BO 
-inntnnioo bi jaqij eq? jo ao??Bni-?O0_[qnff aq? 
BBajnn noijBo.qqnd on aq nBO eaaq? ‘og ’paniBj 
•ap nosaed eq? UBq? ' aeq?o noEaed ano gsBej 
?B 0? noi?Boinnnitnoo Baqdcni 'noi?Boi[qng; 


•psniBjsp uosasd usq^ 
j3q?o uosjsd 9U0 ?sbsi ?b o; uoijBOiunt 
-0300 ssiiduiT ?i — JO uoijBOijqna — uoi^-si 
-BJSQ— 6617 'S ‘(.0981) '^po’o 

•02,61 AaBnuB^r ^ j- q 
papioag ‘6961 Jo osS ‘og Faddy 

•qnepnodsag ‘nvffpvSaipv^ 

AajHBjg -Aag -A qnBijaddy ‘napno^r qooti/ 

’£ naiOK -g -g |> 

(iHnooHDiH vqvaaji)^^ 

(S!68 'R ‘0 '9i -lOA.) TT8T T 'd 1^0 0L6T 


•pasBiniBip noi?i?9<j 

•pagaBqoBip bi ejng •paEsirasip aq o? ajqBij 
Bi ?i pnB noi?BoqddB noiBiAea eq? ni aonBj 
•sns on Bi eaaq? ‘aaojaaeq? ?Fsai eq? nj -g 


^181 ('£ npiojt) nBpBgnipBg AeiOTIg 'Aeg ’a napno qoo’Bf 
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•Q ’a InnimpQ ‘ggf -g japun 
BniTJS aq!} niiap oi) pappna am eqe ‘esnoo 
siqiigiiiBnC Ana aoj 8Dna99:)n!ani aaq aoj aptA 
-03d o; papaj aq eaniB pna pnaqenq aaq rnoij\ 
AjaijaitdaB ba]| 05 pappua ebm aqs !)aq:) pias 
Ajisaa aq naa p 'pnnoaS ?aqi) uq ifoy aoaep 
-lAg aq: Aq penaaAcS ‘enneAei pna lanimi.TO 
‘paid ‘£pno 0 IP Aq UMBip aq pinoqs gxi ‘S 
aapnn nopdinnsaid eqi qaqi pjaq Jaqpnj 
^€BAi. ai pnaqsnq aq? mojj aonanainiatn tnio |0 
pun Aiapjadas aAq o? pappna bi lapaj aq? 
pna ajiAi Biq o; Aiaspj itiipaonicai peinqiipa 
Aiapaaqipp eAaq 05 naqa; aq ^Etini aq ‘aaq 
oq esaooa stq 10 Aqinqissodrai oqq SaiAoid qon 
emn emrs eqq aa ‘tniq jo n.Toq qon Bato ejiAi 
Eiq paniaraai ppB aqB appAi ajm srq oq naqq' 
nos v qaqi EaqaqB nosiad a oaaqM qaqq ppq 
£a,\i at eaaqAi ‘fcg paj^ OgGI Sit ‘rppajf^aiaq 
-noA tnaindaqtnaf 'A amaqqng maandaqraap 
JO asaa oqi ni notsioap oqq bi qoape omas aqq 
■ojj •aonanaqniani aqajadBS tuiap pna pnaqsnq 
a qons nioii Aiepuadas oaii oq oji 4 \ a apiq 
-na pna Aqianao pSai 10 noiqingop aqi japnn 
jIBi AjnirqjBO (iiai ajiAi a oj Aiaspi Aqipaoni 
-mi JO noiqnqiiqqa aqajoqiiap qaqq ppq bbaj 
at ‘cgs P^K OSGT aiY ‘'PPOH Jmajnqa.'inaA 
•A amniaiaSnar) apraaa jo osbd aqq nj a=aD 
siqi 10 EaonaqBninnaiD aqq ui CBiAiJoqqo ppq oq 
jjnoQ Eiq: 301 noEaai on bi aioqq pna ESDiosaq 
'lAiiapn pna eEpi oq oq pnnoj oaa Xoqj^ -ojiav 
'•E iq qEniana BnoiqaSona qons Ana epani SniAtiq 
^■jnoqa Ajjos qpj JoAon ojj •qano,') oqj Aq 
|p9p30D03 oq oq otnao oonopiAO aqq noqM aniiq 
sqj qa noAO qnq qnonioqaqB noqquAvoqq at Ajao 
5011 tuiq Aq poqBisaod aq oq ponntqnoo Aoqq 
pns Eoiqatd aqq naa.uqaq no qnoA\ qaqq oonop 
nodsasaoo aqq ut opatn oaoav saoiqaSana osaqq 
jaqi ‘aaaq pias qi eg obto aqq nt qnanoddo 
-paaqEnq aqq Aq pipo aqq nooq OAaq oq piaB 
aq nro 3 oq 10 njoq piiqo aqq ‘oEiAiJotiqo nAioqE 
£Ctt qi Esainii pna ggci'GTjI ,FqnD 3 rd 

J 3 q 03 qnaM eqe O30joq pnaqFnq 3oq qqiAv 
niAij FaAi aqs 'EpaoAi joqqo nj 'jov oDCMpiApj' 
onj 'git 'g JO uo^aoJ Aq pa'naJ oq oq 
eod EaAi 0 Dna 30 jni oFJOApa on jnia Fqqnom 
I'D pouod a niqqiAi poqq P 1 "'P 

qi -onorG-ol pnrqniq .loq jo 
\Ujoim o'i» Aipnqqmipv 'ogorc n 
,1 oq qqJiq oAiJ.' oqg -nonaqFqiiF on 
oiqaPajia" O 3 otn ojoai rt"[o onoainop 
^apij qpjili 10 3110 qtn.oJfoJd FfttioDaq 
qnoqa Eat;] 3 nr! 3 ]i>J aqx •uiiq qqiAi 
30j aiqi^ndnii Fa.v. qi FDDuainnno 
I qaqq pnnojjj janoiqipj.a na qi ' 
na aojDVJi.qD lajora jaq JfniqDDija 
oiDEcq pna iqi.w qoriF p.iqno=^-Dj 
ojiAi-qaaDipIda aqq 'aioj^ 

*0 tl 

iEmroi\q ‘P8T’ ■'"’pu” ODnanoqniatn miap 

OEDcaE ‘miq 3i>^J ApqvjadoF fJniAii qSnoqq 
naio * 3 f 3 q ’maqnilui oq FjoaiSoti 30 Fiiai oq 
0 =ro ni pna ‘nnq o? oBtijaj oq nosaoj 
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qnaiogjiiB paq aqs qaqq 3niAas oq qnnomaqnaq 
eq oq sa ob AqptisD laSaj oq qnnoma Aaqj^ 
•niiq qqiAi. eAq oq aanjai oq qqSii AjaAa eaq 
aqs ‘ejiAi siq asniaSa pnaqsnq aeq Aq apaui 
'> 03a 3noiAaq9q '^Enoiaqinpa 3Bq jo snoiqaSaua 
'ssapoas qons naqM. qaqq qnaoiidda aqq aoj aqao 
-oApa pansaaj aqq jo ' noiqnaqnoo aqq bi qt Aioj|;t 
•(f) B-qns Biqi ni paqajdinaqnoo sa puaqsnq 
3eq qqm eAij oq esnjej oq nosaai qneTDqjns'' 
paq aqs qaqq Aioqs osp qEnm aqs qaqq an3q bi 
qj ■pino3a qaqq no 3aq niaqniani oq Aqiipatj 
Biq ntpsipy ‘asojasaqq Wonnao pnaqsnq eqj; 
■paqsif paq^ Aam on ni pna ssoiasaq aqinb 
03a Enoi’qaSaip asaqq qaqq'' joeiaqq noiqaioaidda 
_,,3o6o3d no pnnoj pna eouapiAa aqq paEsnosip 
’ saq eqanqsiSajy paniaaq aqq 'piaSaa siqq nj 

..•qnasaoo janqiitn Aq 
Apqaaados SniAq oaa "Aoqq ji ao ‘pnaqsnq aoq 
qqjM BAii oq easnjoa oqs ‘nosaoj qnaiotpns Ana 
qnoqqiM ‘ji ao ‘Aaoqppa ni “niAii Bt aqs ji uoiq 
-03E siqi aapnn pnaqsnq aoq nioaj oanaAioiia 
na oAiooaj 03 pajqiqna oq uaqs ojim 

isnqq snna (j) -s-qns qaqj, -q -g 
lanitniaQ oqi 10 ggj *g 10 (f) ’E-qiiB 10 noEaaa Aq 
aoAoqaqAA oonan-DquiJim Ana tniap oq papiqna 
son EaAi aqs AiquonPasnoo pna Aaoiqnpa ui 
°niAii oq oq pias saAj aqs snqjj ■onoaraos 
Aq qnq injq qBnoaqq qon sini aaq jo naoq 
ppqo a qaqq pna pog jto ePiqiiA aqq 3a asp 
onoaraos qqiAi Aoaraiqni qioHP ni bum oqs qvqq 
EaA\ qnanoddo aqq jo oonojap aqq qaqq EJaad 
-da qi A\OK •qnamapnt siq -ai o°pnf snoissag 
ponaopi aqq Aq qqiAi qpop qon qSnoqq ‘oqiuq 
•siSajp ponaao] aqq Aq qno paqutod fi Fa ‘ptniq 
■Btiq aaq raoaj oiaialos oaij oq ajuv-qnaondda 
aqq Aq poq'-'nqiqto OEnra oiqaijiqsnr Ana ao\oo 
oq qSuono opiM oaa nonoos ciqq m po=n „niaq 
-uiaro oq lasnjaa ao qoiigapq,, •onnB oqi op’oi 
, enaoui qn-ipninr Sciiai q oq ‘ojiav siq iiiaqnnmi 
oq 'pNOjaa ao qaBi^on,, oq qsiuii oaoqa saqq si 
(T) 'S I’oqiqdnioqnoD Fi'qaqAV -osaa siqq 
ni j.DqDoaip Fa ODtnmoqniam 10 qnnonia Ana Aad 
oq piivqinq aqq qaaotp jo qpa oq iioiqaoijiqpnt 
Ana Ajpaaq evm oaaqq ‘ noiqraopiniOD aoqqo no 
'opo') oq: JO (j) gpp -g aapnn poqajdinoqnoo sa 
aoq uiiqniain oq ir;njaa ao qooiKait oq qnnoma 
oq rii 3 ti' 333 ,D na oq qno uaAiap pna poqaoaq 
in Jf'ti ta.w oqs qvqq pnnoj fii.w qi oduo saqq 
vAaqtp ’aji; Aq poSaii ‘aovonoq ‘bvav qj g 

•oqiuqFirvK ponaaoi oqq Aq popaonaa FSnipttg 
oqq JO r|Farj oqq no poonoad pna o3pnf snois 
•E?g pouaiiD[ Oqq jo 3nipntj qaqq oaonSt ‘oaoj 
•oaoq] ‘fiaqs ‘paaSoa qaqq ni qaaiaoD os oq 
oq avoddv qou op ofipnp snoiFFog pouavai oqq 
Aq opvni FuoiqvAJosqo oqq AisnonboEuoD pna 
oqiuqBiSaii panaaai oqq Aq poAauaqRtp mnq 
Bvq ojiAv-3uaoiiddv oq'a jo noi».ioA oqq jo saad 
•GnGI'G’SI «o pmiqFnq aqq Aq osioq Biq 
uioaj quo iiOAtap Apqamiqin pna noqaoq pna 
poqvoaq-ni linioq saM oqs qaqq BaAV osao B.qnvo 
■ndda oqjj ,.'Dsao aoq qno oqiun oq ponaj gaq 


'£ ■'I *!^D OLOt ( f !3'>lqran30f nafnqiiSanji^' -a FapqqaijaA laiqqnFnap- 
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bag failed fco make out her cage." Tiio nppli. 
cant 8 cage ivag that she was being ill-tmatod 


and beaten and ultiinntoly driven out from 
big boiiso by tbo husband on 12.9.1000. That 
part of the vcieion of the applicant-wife hag 
been dislielieved by tho lonrnod Magistmto 
and consoquontly the observations made by 
the learned So=sions Judge do not appear to 
bo EO corioct in tbat-rognrd. Wo tlmH, tiioro. 
fore, ignore that finding of the Icurnrd Sea. 
siong Judge and proceed on the bnsia of tho 
Endings recorded by the learned Magistrate. 

6. It wag, holdover, urged Iiy Mr. (.'iilmya 
that once it \^ng found that bho wn^ not ill- 
treated and drivan out to an extent na to 
amount to neglect or rcfiu.!! to maintain her 
as contemplated under S. lUS (1) of the Code, 
on other coundonitions there wag hardly any 
iustiGcation to asl: or direct tlio hugbanJ to 
pay any amount of maintenance as dirccled in 
this Case. What ib contemplated in S. iSd (1) 
IS tint there must bo “neglect or refit'-nl to 
maintain his wife, lie having fullicicnt means” 
to do tho Siine. ‘‘Kcglrct or refusal to main- 
tain” used in this scciion nro wide enough to 
co\or any jugtihahlo cause oglablishod by tho 
applicant-wife to live eopaiato from her bus. 
band, as is pointed out by tbo learned ?ifngiH. 
trato, though not dealt with by tho learned 
Sessions Judge in bis judgment. Now it ap- 
pears that tbo defence of tbo opponent was 
that she was in illicit intimacy with somoono 
else at the village of Bod and that a child 
born of her w’as not through him but by 
Bomeone. Thus she was said to be living 
111 adultery and consequently she was not 
entitled to claim any maintenance whatever 
by reason of sub.s. (4) of S 488 of the Criminal 
P. C. That Bub s (I) runs thus: 

‘‘No wife ehall bo entitled to receive an 
allowiinco from her husband under this sec- 
tion if she 23 living in adultery, or if, without 
any Euffieient reason, she refuses to live with 
her husband, or if they, are living separately 
by mutual consent.” 

In this regard, the learned Magistrate has 
diBcussed the evidence and found on pro^or'”^ 
appreciation thereofv that these allegations are 
quite baseless and in no way established. 
The husband canno^ therefore, fdi30\»n his 
liability to maintain hW on that ground It 
is true that she must also show that shb had 
^sufficient reason to refuse to live with her 
husband as contemplated in this sub-s (4). 
Now it IS tbe contention of the learned adyo- 
cate for the applicant that when such reckless, 
allegations of her adulterous', behaviour are 
made by her husband against his wife, she 
has every right to refuse to live with him. 
They amount to legal cruelty so as to be 
tantamount to saying that she had sufficient 
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reason to refuge to live with him, and in case 
be fails or neglects to raVintam ber^ even 
tboiigh living separate ly f^m bim, skecan 
claim maintenance under 488, Criminal 
P. C. 

7. Now. the npplicant.wifo 
resented ouch wild and basolo 
affecting Iicr moral clmractor an 
it an it'ldilional ground that i 
cumitanccg it was imposdblo for 
with him. The allegations p.iiout 
become pregnant out of illicit rola’ 
someone oloo were more nllegntio: 
no substance. She give birth to r 
fi.n.lDfJO. Admittedly she had /oft f 
of bfii hu.''l)'ind on 12.0-19G5. It: 
of child was thus within a period 0 ? 
months and no adverao inference was no ^ 
to Lo raised by reason of S. 112, Ina 
Evidi nco Act. In other words, she was living 
with her husband before she went to her 
parents’ place on 12.9.19G5 and unless it v.bs 
shown otliorwiEo, the child born of her c.an be 
said to have boon tho child by the husband, 
opponent in tho case. Be it said here, that 
these allegations were made in the correspon.] 
donee that went on between tho parties and 
they continued to lo persisted by him not 
only in tbo written statement but oven at the' 
time when tbo evidence came to bo reoorde!i| 
by the Court. Ho never felt sorry about 
having made any such allegations auainst hie 
wife They are found to be false and utterly! 
baseless and there is no reason for this Court 
to hold otherwise in tho ciroumstances of this 
case In tho case of Kamola Gangnlamma v. 
Yc'hkatarnmi Roddi, ATE 1950 Mad 885, it 
Was held that dolilierato attribution of im. 
morality falsely to a wife will certainly fall 
under the definition of legal cruelty and en- 
title a wife to live eeparately from such a 
husband and claim separate maintenance. To 
the same effect is the decision in the case of 
Jambapuram Siibbamo v. Jambapuram Ven- 
kata_.Rbddi, AIR 1950 JIad 394, where it was 
bgld’^that where a person states that a son 
b6rn to his wife while she still remained his 
wife was not born of him, at the same lime 
not proving tbe impossibility of his access to 
her, he must be taken to have deliberately 
attributed immorality falsely to his wife and 
tbo latter is entitled to live separately and 
claim maintenance from the husband. It was 
further held that the presumption under 
S. 112 should be drawn by all Courts, civil, 
criminal and revenue, governed by the Evi- 
dence Act On that ground, it can be easily 
said that she was entitled to live separately 
from her husband and since he failed to pro-| 
vide for her maintenance for any justifiable 
cause, she was entitled to claim the same 
under S. 488, Criminal P. C. 
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8. In the result therefore, there is no sus- 
tance in the revision application and it is 
liable to be dismissed. Kule is discharged 

Petition dismissed. 


1970 CJEi'I. L. J. 1311 (¥ol. 76. C. N. 352) 

'l', (KERALA HIGH COURT) 

(i, B. K. Moidu J. 
r-.-i. Appellant v. .Eev. Stanley 

i m, Eespondent. 

al Appeal No. 220 of 1969, Decided 
auary 1970. 

inal Code (1860\ S. 499— Defa- 
- Publication of — It implies com- 
ion to at least one person other 
son defamed. 

Publication, implies communication to at 
least one person other . than the person de. 
famed. So, there can be no publication unless 
the .aubject-matter of the libel is communi- 
cated to a third person. The question whether 
the suhiect-matter had in fact been oommuni- 
, cated to a third person is, therefore, material, 
for upon it depends the question of publica- 
tion. (Para 8) 

(B) Penal Code (1860), S. 499, Excep, 9 
— Defamation — Benefit of Excep. 9 — 
Merely showing possibility of some 
imputations being true is not enough — 
Benefit of Excep. 9 of S. 499 cannot be 
availed. . ' 

The benefit of Excep. 9 to S. 499 cannot 
be availed of by showing that there is some 
possibility of the imputations being true. When 
no question of reasonable doubt as to the 
truth of imputations arises, the charge of de- 
famation shall be fully established where the 
ingredients of B. 499, Penal Code are estab- 
lished beyond doubt and the accused fails to 
establish the truth of the imputations. 

.(Paras 10, 11, 12) 

The defence of ‘fair comment’ applies only 
to expressions of opinion or imputations on 
character, and not to assertion of fact. The. 
latter can be justified only by truth. A com. 
ment cannot be fair which is built upon facts 
which are not truly stated. AIR 1959 Ker 100, 

( Eel. on. , (Para 12) 

Cases Referred ; Chronological Paras 
(1959) aIR 1959 Ker 100 (V 46)= 

1959 Cri It J 464, R. Sankar v. 

State 12 

' (1924) AIR 1924 All 566 (V 11)=26 
On L J 23, Ram Narain v, King- 
Emperor 14 


K. T. Harindranath, N. V. Prabhakaran and 
P. Eamaranjan, for Petitioner, V. Khalid and 
M. A. Manhu, for Eespondent. 

JUDGMENT: The appeal by a private 
complainant before the Additional First Class 
Magistrate, Tellicherry is directed against the 
Older acquitting the respondent-accused in 
respect of an offence under S, 500, Penal 
Code. The complaint was filed on 15-5.68. 
The complainant examined as P. W. 1, Jacob 
Onden is a regular and active member of the 
Pastorate, Tellicherry which is a unit of the. 
Church of South India Diocese of the North 
Kerala. He has been working as a lay prea. 
cher in the various Pastorates within the 
Diocese on the invitation of the Presbyter in- 
charge in recognition of his character, ability" 
and knowledge under the instruction of the 
head of the Diocese. He has also been chosen 
by the Education department of the (Govern- 
ment of Kerala to address students of High 
Schools and Colleges on Psychophysical 
.exetcise, art of talking and other useful sub-, 
jects of educative value. For a while he was 
also an active and Executive Committee mem. 
her and instructor of Sree Narayana Mission 
Institution, Calicut. While so, he was respect- 
ed and liked by a large circle of his friends 
and well-wishers who recognised his abilities- 
and talents so much so they treated him with 
great respect and admiration. 

2. The respondent Eev. Stanley Pandin- 
gadan was a Pastor of the church of »the 
South India Pastorate at Tellicherry. When 
he worked in that capacity there was a charge 
against him that he misappropriated a Sum of 
Es. 252.52 out of the funds of the Pastorate, 
but he was not prepared to settle the claim 
through mediation. On the other hand, he 
tendered his resignation which was also ac- 
cepted by the Bishop. Thereafter, the res- 
pondent joined a rival group which opposed 
the Church of South India and made attempts 
to enter the churches which are directly under 
the church of South India and conduct ser. 
vices. The Christian members of the church 
felt aggrieved of the conduct of the repondent. 
However, the complainant initiated a criminal 
proceeding against the respondent before the 
Addl. First Class Magistrate, Tellicherry 
charging him of the defalcation of the chutch 
money. While the complaint was perjding, the 
matter was compromised between the parties 
with the result the complaint was withdrawn 
on the respondent paying to the church the 
amount due to it and costs due to the com. 
plainant. 

3. Thereafter, the respondent started ac. 
cusing the complainant of various charges 
when he caused the publication of Ext. PI 
news in the ‘Manorama’ daily D/- 20.3.69 
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bringing to l!io nofico of tlin public that tho 
ornmnal complaint n;:ainst tho rcponlont 
withdrawn on condition of tlio piymont of 
money diio to tlio clinrcli and to himself. Tho 
I'espondont tlion pubhVlied M^t. 1.’2 T)/. 
lib in tlio aamo )upor douyiiig that tiio with. 
draw.nl nas conditional on fnyiianiof monoy, 
hilt it. wns an unoonditiona! iMtlidrnwal. In 
answer to that luiblicatinn, tho eoinpbiinnnt 
issued a printed Icailot l‘!i ]>/, O.-LcS 
sotting fourth all tlio circurindanco.! under 
which tho CP JO wni witiidrauxi. Of conn o, tho 
appolhiiit.com[)liiinai!t made certain other alle- 
gation j also against (ho rc^pondont Jt iuh in 
answer to that jirinted Icaflot that tho dig. 
puted parnp'ilot in (jiiO’tion livt. I’l 0/- 27.-1- 
(iS was piihlished by tho re.spondont ngninst 
the apiiollant Tho relovant portion ofKxt. Pi 
port'iining to the imputation dirooted against 
tho appolhint is road as follows: 

“A modern morconary nic-siah who blows 
bis pipo according n.s ho t9 paid ...... Ono who 

has no tinalms about blurting out whatovor 
comes to his tongue, a cur tlint attacks nil 
and sundry This glutton whoso .solo aim in 
life i.s tilling his stomach is a dog that barks 
for any master avho fcod.s it. lliis Ondon has 
noithoc status in society nor self respect. Tho 
Bishop conferrod tnanj honouro on Ondon and 
gave him financial and other holp ns n reward 
for acting acconling to bis (tho Bishop’s) 
wishes. (This cur) fillocl its stomach for a timo 
remaining in tho Chrlatian fold. Then it 
thoughc the feed would be bettor in tho Arya 
Samaj and joined it. As the faro thero was 
not good tho cut jumped hack to the Christian 
camp. Riff raff An anti-social being that' 
divides and destroys " 

5. In support of tho complaint, the appel. 
lant has been esaminod as P. W. 1 and ho has 
chosen to e-aammo <1 other witnossos ns 
P. Ws. 2 to 0 . Tho respondent, however! did 
not examine any witnesses. Tho ovidence of 
P- W. 1 is that he has been defamed by the 
publication of Ext. P4 and that on account of 
the publication his name has been lowered in 
the estimate of his friends and woll-wishere. 
Ext P4, according to him, has been published 
by tho respondent and be distributed the 
copies thereof to various persons. P. W. 2, 
who IS a well-wisber of the appellant belong, 
ing to. Ghova. which is within the jurisdic. 
tion of the Court below, was a neighbour 
of the respondent. He stated that Exfc. P4 
was published by the respondent. A brother 
of his brother-in-law produced a copy of 
Ext. P4 to be handed over to him and he, in 
bis turn, handed over a copy of Ext. P4 to 
P. W. 1. P. W. 5 stated that he banded over 
-a copy of Ext. i'4 to P. IV. 2 when be got 10 
to 18 copies of the tame from the respondent 


}mn=>olf on tlio advice that lie slioiild distribute 
thorn among his friends P. W. 3 is the Manag- 
ing Director of ono Associated Timbers Ltd, 

IIo stated tliat bo rend Ext. P4 when a copy 

wm given to him by P. W. 1. IJo is a resident". 

in Vndikli.'ikotn, Telliciierry witliin 

of the Court below. P. \V. 4 is n r/-^ -- 

Cliovn. [Je stated that ho got a copyt 

from the roapondont, Ws 1 cV’ " . 

stated that on account of " 

Ext Pf, the name of the appellant • Virvii’ ' ' 
lowered in the r.,gtinn(o of bia friS-^ 
well.wisliers, It may also be uy 

P, Wd 2 to 4 had not been 
by the rpsponrlont's Advocate. 

' 0, When the respondent wag qiiostio^ Vitfa’ 

tho lower Court under S. 312, Criminal met 

ho stated that lie published Ext. P4 and 
it V.M 3 published for tho protection of his '** 

interest. Ho further stated that all the aver.^^*, 
ments m Ext. P4 are correct Howevoc, bo 
ple.adcd that bo was not guilty. 

G. The Court Tiolow found that there h?'l 
not boon duo publication of Ext. PI and 
oven if there wag publication the respondeat 
is protected in his own 'interest to make the 
publication and that ho being protected under 
Exception 9 of S. 499, Penal Code was not 
guilty of any offence, 

7. Tho first point wo have to consider is 
whether Ext, P4 per se is defamatory or not. 

Thors IB a porsonal attack directed against 
tho appellant in Ext. P4. Ho has been des- 
cribod as a morconary raossinb who blows bis 
pipe according as ho is paid. He has been men- 
tioned ns a person who had neither status in 
society nor self respect It is also stated that 
he filled his stomach for a time remaining in 
tho Christian fold and then he thought that 
the feed would ba better in tho Arya Samaj 
and joined it. He is described ns a rif raff 
and an anti social being that divides and 
destroys. Ho is further described as a glutton 
who saw bis life to fill his stomach as a dog 
that barks for any master who feeds it. I am 
sure that these words will constitute imputa. 
tioDS concerning the appellant intending tm 
barm his reputation in the estimation of 
others These words are likely to lower the 
moral or intellectual character of the appel- 
lant or his calling. The position of tha appel. 
lant was that of a lay preacher in the various 
Pastorates under the North Kerala Diocese of 
the Church of South India. The evidence of 
P. Ws. 2 to 4 is that the appellant 'was held 
in high esteem and 'that on account of the 
publication bis name has been lowered in the 
estimate of the various members of the Gbns. 
tian community in North Kerala' as well as 
among his friends and well-wishers. I have, 
therefore, no hesitation in seeing that these 
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v?ord8 per se are defamatory, which would 
■harm the reputation of the appellant. 

8. With regard to the publication, the' court 
below seems tp have taken an extraordinary 
view that the publication should . be in some 
form of; advertisement of the allegations by 
the resprbndent against the appellant. It is not 
neces5ai;',v for such publication to be made 
within t^iie provision of S. 499. Penal Code. 
JPablica.^ioa, according to that Section, implies 
/inmrr..„}!jjj(,ation to at least one person other 

I e person defamed. So, there can be no 
tion unless the subject-matter of the 
communicated to a third person. The 
n whether the subject-matter bad in 
en communicated to a third person is, 
ire, material, for upon it depends the 
n of publication. In this regard, the 
evidence of P. Ws. 1 to 5 may be seen. They 
have given evidence that everyone of them 
came into possession of the copies of Ext. P4 
and that P. Ws. 2 to 6 had either communi- 
cated the contents thereof to P. W. 1 or others 
and P. W. 5 hirhself had received 10 to 18 
•copies 'of the same from the respondent for 
distribution among his friends. P. W. 5 com. 
plied with the request of the respondent by 
distributing them. P. Ws. 2 to 4 had not been 
even cross-examined by the respondent’s Advo. 
cate. Under these circumstances, I find that 
there had been publication within the mean- 
ing of S. 499, Penal Code. 

9. The question as to . jurisdiction whether 
the court below had the right to entertain the 
complaint within its file was not directly raised 
by the respondent. But, there was no question 
of lack of jurisdiction in this case. There is the 
evidence of P. Ws. 1. 2, 3 and 5 that the publica- 
tion was within the jurisdiction of the court of 
the District Magistrate, Tellicherry in which the 
complaint was filed. P. W. 2 is a resident of 
Ohova. P. W. 3 was a resident of Tellicherry 
town. P. W. 5 lived in the mission compound, 
Chova. P. W. 5 received the copies within the 
jurisdiction of the lower court. So, the publi- 
cation of Ext. P4 was made within the terri- 
torial limits of the court below and as such 
the^^court below bad jurisdiction to entertain 
■the complaint. 

10. The next question is whether the ap- 
pellant is protected under Exception 9 of S- 499, 
Penal Cede. Exception 9 reads as follows : 

“It is not defamation to make an imputation 
on the character of another, provided that the 
imputation he made in good faith for the 
^protection of the interest of the person making 
it, or of any other person, or for the public 
^Qod.” 

On a reading of the illustrations under that 
exception it was clear that the instant case did 
not come within the exception. Under this 
1970 Cri.L.J. 83, 


exception it is not defamation to make an 
imputation on the character of another, pro- 
vided that the imputation be made in good 
faith for the protection of the interest of the 
person making it or for the public good. Thera 
is an imputation in Ext. P4 that the appellant 
joined the Arya Samaj That is an assertion 
of fact which has to be proved by the respon- 
dent to establish that the imputation is true. 
When the benefit of the first Exception can be 
availed of only when the imputations are true, 
it cannot be open to, the respondent to say 
that he should be given the benefit of that 
Exception even when he is merely able to 
show that there is some possibility of the 
imputations being true. In this case there is 
not even a suggestion that it is true. 

11. That the comment that the appellant 
joined the Arya Samaj which believed and 
practised conversion of all other communities 
and religious adherents to its fold is per ee 
defamatory of the appellant who professes to 
be a true Christian. The respondent did not 
prove that he comes within the exception so 
far as that part of the comment is concerned. 
When no question of reasonable doubt as to 
the truth of imputations arises, the charge of 
defamation shall be fully established where 
the ingredients of S. 499, Penal Code are 
established beyond doubb-and the respondent 
fails to establish the truth of the imputations, 

12. The test of exception 9 is that the im- 
putation on the character of another should 
be made in good faith and for the protection 
of the interest of the person making it or of 
any other person or for the public good. What 
would amount to fair comment has been con- 
sidered by a Bench of the Eerala High Court 
in the case R, Saukar v. State, AIR 1959 Ear 
100 wherein Raman Nayar J., (as he then 
was) speaking for the Bench stated • 

“A mere perusal of Exceptions 2, 3 and 9 is 
sufficient to show that these ‘exceptions which 
embody the defence compendiously known as 
‘fair comment’ apply only to expressions of 
opinion or imputations on character, and not 
to assertion of fact. The Isitter can be justified 
only by truth. Comment must be on actual 
and not ■on imagined conduct, and even if the 
accused person genuinely believed the imputed 
conduct to be real that would be no defence. 
If the opinion or the imputation purports to 
be based on facts, then the person claiming 
the benefit of these exceptions must prove 
those facts. It is not enough for him to say 
that he believed those facts. When the allega- 
tions of fact are as in the present case in 
themselves defamatory and those allegations 
are not proved to be true no defpee of fair 
comment can possibly arise. For, ‘fair com-i 
ment’ cannot justify a defamatory statement! 
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which is untrue m fact. "A cominont cannot 
1)0 fair which is built upon facts which arc not 
truly stated. " 

13. Apart from that, the ro.qpon(lont is not 
able to point out as to how ho was justified in 
making the comment to protect bis own in- 
terest. It would ho open to him to cnticifco 
the appellant regarding Ins conduct for tiling 
an alleged false complaint against him. It 
would bo open to him to critici ‘'0 that as a lay 
ptcachor tbo appellant did not perform Ins 
duties for the pood ol the public. Kolhmg of 
the kind was commented upon in E\t, P. J. 
On the other hand, the respondent lost hi3 
halanco and niado comments upon the nppcl. 
lant’.« conduct in a callous manner without 
any justification. 

14. It 18 contended on bohnlf of tbo rospon- 
dent that the appellant's conduct in publishing 
I'Xt. P-tl lentlot ssns not beyond board and 
therefore Kxt. P-4 publication shall bo deemed , 
to bo one winch the respondent was privileged 
to make m hia own intore.ot In Bam Nnrain 
V. King-lOmperor, AIB 1921 All 5bG a person 
published a pamphlet defaming another by 
descnliing him as, "a shanf hadmash" which 
when translated into Bnglish meant the 
''gentleman scoundrel." It was contended that 
it has not lowered the moral or intellectual 
character of the person and no offonco was 
committed But, Daniels J., stated . 

"This argument overlooks tbo fact that a 
person commits defamation within the mean, 
mg of S 499, who publishes any imputation 
concerning any person intending to harm the 
reputation of that person wheihet harm is 
actually caused or not A person who publi. 
sbes defamatory matter against another in a 
case not covered by any of the exceptions can- 
not escape punishment on the ground that the 
reputation of the person attacked was so good 
or that of the persons attacking so had, that 
serious injury to the reputation was not in 
fact caused. ’ 

15. The above observation exactly fits in 
witn the case on hand. On the facts and eir- 
icumatances of the case, I am of the op'mion 
that the words m question are par se defama- 
tory which 13 suflicient to harm the reputation 
of the acpellant, that B had its due publica- 
tion and that it did not come in any of the 
exceptions contemplated under S, 499, Penal 
Code So, the Court below wus not correct in 
acquitting the lespondenf I find the respon- 
dent guilty of the ofience under S. 500, 'Penal 
Code, imposition of a fine of Ks. lOO/- will 
meat the ends of lustice m this case. 


46. In the result^ the appeal is allowed; the 


otdei of acquittal i^vseir a^de, the respondent- 
accused IS convicted ^ s^tqnced to pay a 
tine of Rs. 100/., m dem^lt to^n^rge, simple 


imprisonment for one month under S. 5^ 
Fenal Code. Time for payment of fin 
month from this date. 

Appeal allo^-pA. 


me 




^ > 
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(KERALA HIGH COURT) 

B. K. Moidu. j. 

State of Kerala, Appellant v. P. If®' 
Bespondent. S. 

Criminal Ajipoil Ko. 013 of T) 

20 -]. 1970 . 

Prevention of Food Adulteration^ * 
(1954), S, 10 (7) — Powers of Food 
sjmctors—Compliance v/ith provisions,' 

Soiiio Ico c<indy was purchased by tbo Fo 
Inspector from the accused who also issued J 
5 vouchor containing his signature. Form 
No 0 notice was also acknowledged by him. 

Tlio Mahazar was attested by accuaod as also 
two independent witnesses. The answer of the 
accused to the question put under S. 842, 
Criminal P. C. was that he had nothing to 
say. There was also evidence of tbo peon to 
corroborate the evidence of tbo Food Inspector, 


Hold, that there was compliance, with the 
piovisione of S. 10 (7) and the prosecution 
had proved beyond a reasonable doubt that 
the sale of Ice candy by the accused to the 
Food Inspector was true. 19G8 On L J 683 
(Eor ) and 19G7 Cri L J 1480 (Kor), Bel. on. 

(Paras 4, 7) 

Cases Referred: Chronological Paras 
(19G8) 19GS Cri L J G83 = 19G7 Ker ' 

Jj T 625, Food Inspector, Calicut 
Corpn. V. Padmanabhan Nair . ' 5 

(19G7) 1967 On L J 1430=1967 .Ker 
L T 290, T. A Ouseph v. State of 
Kerala 6- 

State Prosecutor, for Appellant, 0. K. S. 
Panicker and T. A. Narayanan Nair, for 
Kespondent 

J0D(5MBNT. — This appeal by the State is 
against the acquittal of the Ist accused jn 
0. C. 20/69 by the District Magistrate (Jndi- 
cial), Kottayam, m respect of an offence under 
Ss. 7 (0 and IG (l) (a) (i) of the Prevention 
of Food Adulteration Act, 1951 (Act 37 of 
1954). 

2. On the morning of 12-12-GS at about 
10 30 a.m the predecessor of P. W. 1, Food 
Inspector, Kumarakam Panehayat, one de- 
ceased Itticheriya, went to the Kumarakam. 
market accompanied by his peon, P. W. 2, 
Bajappan when they intercepted adulterated 
Ice candy which was being carried by the. 
lat accused-respondent for sale lu an 
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Ice box witbin tbe market, out of -whicb 
Itticheriya purohased 30 loe candy sticka 
■worth Ea, 1-60 from the respondent and in 
token of the receipt of the amount the res- 
pondent issued Ext, P-3 receipt. Then 
Ext. P-l; Form No. 6 notice was issued by the 
Food Insp'iector to the respondent, which was 
also acbno-jwledged by him. The sample taken 
by the FoccM Inspector was divided into Sparta 
and they :!meie separately bottled and sealed 
on application of the requisite preservative. 

8 sample was given to the respondent 
of the remaining two samples were 
to the Court and the other to the 
analyst. Ext. P-2 is the mahazar 
by the Pood Inspector as required 
I and 11 of the Act referred to above, 
mahazar was not only signed by the 
nt, but also by two witnesses,. who 
are examined as P. W. 3, Aniyan and P. W. 4, 
Narayanan. The Public Analyst on examina- 
tion of the sample found that it contained 
artificial sweeteners, saccharin and dulein and 
is therefore adulterated, and that the use of 
dulein in food is noc permitted on account of 
the fact that its consumption 'is injurious to 
public health. He also.found that no decomposi. 
tion had taken place in the sample, that would 
interfere with the analysis. Ext. P-5 is the 
report by the Public Analyst. On receipt of 
the report, P, W. 1, the present Pood Inspector 
of the Panchayat, laid the charge against the 
respondent as well as the 2nd accused, who 
was found to be the owner of the Ice candy 
which was sent for sale through the respon- 
dent. The respondent had nothing to say as 
against the evidence adduced against him when 
he was questioned under S. 3l2, Criminal 
P. 0. however, the 2nd accused was discharged 
by the Court below. ^ 

3. The lower Court on an examination of 
the evidence found that the prosecution did 
not comply with the provisions of S. 10 (7) 
of the Act and therefore the prosecution is 
not sustainable thereby the respondent was 
acquitted. The appeal is against that acquittal. 

4. The evidence of P. W. 1, the present 
Pood Inspector of the Panchayat, is that the 
provisions of the Act had been complied with 
in the instant case. There is also the evidence 
of P. W. 2 to corroborate the evidencS of 
P. W. 1 in the same manner. But, P. W. 3 
turned hostile and P, W. 4 in his cross- 
examination did not support the prosecution 
that he saw the purchase of the Ice candy 
from the respondeat. However, there is the 
evidence of P. Ws. 1 and 2 to prove _ the 
purchase. The former Pood Inspector died 
after the incident and therefore P. W. 1 the 
suecessor-in-office, had been examined. The 
learned counsel of the respondent disputes 


. K. Eajan (Moidu J;) 

‘ the fact that there was sufficient evidence to 
establish that the purchase of Ice candy from 
the respondent was true. This depends upon 
tbe appreciation of the evidence m the case. 
It would appear from the reasoning of the 
learned District Magistrate that the evidence 
of P. W. 2 was not sufficient to prove the 
purchase. In this regard certain clinching 
circumstances may be seen. It is proved that 
Ext, P-3 is a voucher which was issued by the 
respondent himself to the Pood Inspector. It 
contained tbe left hand thumb impression of 
the respondent as well as his signature. 
Ext P-l, Form No. G notice, had also been 
acknowledged by the respondent. Similarly, 
tbe mahazar. Ext. P.2, was not only attested 
by the respondent, but also by P. We. 3 and 4. 
P. Ws. 3 and 4 admit that they signed the 
mahazar Ext. P-2, but they denied having 
seen tbe purchase. When Exts, P-l to P.3 
were put to the respondent under S. 342, 
Criminal P. 0., his answer was that he had 
nothing to say about them. -The evidence of 
P. W. 2 is conclusive on Exts. P.2 & P-3. The 
evidence of P. Ws. 2 to 4 read with the state, 
ment of the respondent revealed that the 
purchase of the Ice candy from the respondent 
was true. There was, therefore, no reason to 
think that the prosecution would have launch- 
ed a false case against the respondent. There 
is sufficient evidence to connect the respondent 
to the incident. I find, disagreeing with the 
learned District Magistrate, that the prosecu- 
tion has proved its case beyond a reasonable 
doubt that the sale of Ice candy by the respon- 
dent to the Pood Inspector at 10.30 a m, on 
12-12-68 was true. 

5. It would appear from 'the judgment of 
the lower .Court that tbe acquittal of the 
respondent was based on the sole ground that 
there had not been the compliance of tbe 
provisions of S. 10 (7} of the Act. Section 10 
(7) reads as follows : 

“A Food Inspector shall have power — 

(a) to take samples of any article of food 
from — 

(i) any person selling such article; 

••• *•* ••• ••• 

(7) Where the Pood Inspector fakes any 
action under cl. (a) of sub-s, (1), sub-s. (2), 
sub-3. (4), or suh-s. (6), he shall X x (call one 
or more persons to be present at the time 
when such action is taken and take his or 
their signatures},” 

This sub-section requires that the Food Ins- 
pector shall call one or more persons to be 
present at the time when action is taken and 
take his or their signatures. This sub-section 
came up for consideration in many decisions 
of this Oour';, the last of which was in Pood 
Inspector, Oaheut Corporation v. Padmanabhan 
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Nair, 19G7 Kor L T 825 : (19G8 On L J G88} 
(DB). The observation in that case is ns 
follows : 

"Tho object of calling persons to bo present 
flt fbo tune wbon notion is taken by Food 
Inspector under the section is to on^uro the 
jognlnrity and to soenro ovidonco of tbo action 
of tbo Food inspector. Tbo retjuireraont of 
calling poisons to witnosi tlio notion of tbo 
Food Inspcctoi is to nssuio fairness in flip 
action and tbeieforc, tbo persons eallod must 
bo independent It is not possible to lay down 
any hard and fast rule ns to what class of 
persons will bo independent. It is dinicult to 
cliaractenso all persons belonging to oi con. 
iiocted witli trade in articles of food ns'dopen- 
dents or under the influence of tho Food 
Inspectoi. Because an indopLiident per‘’on of 
tbo nature envisaged has not lieen present at 
tho time of tbo action of the In-poctor 

the proceedings of the Food Inspector relating 
to tbo pmcbaao and Eiirnpling would not bo 
invalid. If in a case it is possililo to came to the 
conclusion on tbo evidonrc adduced that tbo 
action of tlie Food In'psctor has been regular, 
tbo fact that tbo person or persons present to 
witness the notion of the J'’ood Inspector is or 
are not indepoudoni mil not bo fatal to the 
prosGCJtion. If no independent wilnoss has 
been called to bopiesont on Bio occasion of 
tbo action of tbo Food Inspector, tbo only 
consequenco will be that tbo Court will have 
to look into tbo ovidonco in tbo csso with 
greater care." 

6. It is clear, in the ciroiimstancos of this 
case, that indopoudont witnesses' bad been 
called to witness the action by the Food Ins- 
pector. P. Ws. 8 and 4 nro independent wit- 
nesses In that way, tbo roquiroinonts of tbo 
section have boon conipliod with. But, tbo only 
consequenco will be to ego whether the ovi- 
dence m a particular caso will bo sufficient to 
bring homo the guilt of tbo accused beyond a 
reasonable doubt wbiob depends upon the 
evidence and other circumstances of each case. 
That appears to be the view expressed by 
Isaac, J., m T. A. Onseph v. State of Kerala, 

' 19G7 Eer L T 290 : (1967 Cri L J 1430). The 
opinion has been expressed in the following 
words; 

“The question whether non-compliance of 
the statutory procedure would cause prej'udice 
or occasion failure of justice within the mean- 
ing of S. 5S7 of Cnininal P. 0„ depends on 
the facts and circumstances of each case. The 
non-compliance of S. 10 (7) does not vitiate 
the action taken by the Pood Inspector, but it 
only makes the evidence relating to the action 
taken by him liable to a more careful scrutiny 
- by the Court. To construe “persons” as 
' f'lndependont witnesses” is not to import 


somotbing entirely alien to tbo spirit of fkfl 
section. Tho very idea behind requiring oilier 
prsons to witness tho action of tbo in\w=tisat. 
iug officer, IS tbo need for corrAborat.uig bis 
ovidenco and liis ofilciul subordinates tj/.ra cer. 
/tainly not tbo best persons to vc 
purpo. e. But there is no pre'uimjAy.-oti 
every person of that cifegory is .suFcBi'tuAe w 
tbo infiuonci of the prosecutor. Tb«\\m8Vion 
in final analysis is one of reliabilMH.^v ol the 
evidence and not its admisdbility. W '‘'be Vist? 
that jioison I connected with trade inm'V atllcles 
of food would not bo independent witA''’'’GH=s5 13 
not a general proposition of Jaw.” \ 

7. It is clear from tho above two do^^’ 

that even (be question whether non-coi* ^ SMpli 
nnce or ocension failure of jopticc dejionds y 
the facts and circiimsf.ances of each case. Eeaf^ '■ 
in that light, tbo facts in tbo instant casoX^ 
would reveal that tbs purchase of candy by 
tbo Food inspcc'or from the respondent is 
ennicientty jiroved by tbo evidence of P, \V. 2 
rend in the fight of the documontary evidence, 

Exts P-i to P.8, tho genuineness of which 
cannot lie disputed m tbo circumstances of the 
c-iso. The learned District Magistrate’s budiug 
that the roiiuiremenl of S. 10 (7) is not cjm- 
Jibed with is not correct. Tbo acquittal order 
lias, thoroforo to bo set aside. Tbo District 
Magistrate will proceed ivitb the trial in tbo 
light of tbo cvidenco already on record. 

8. In the result, ibe acquittal order passed 
by the District Magistrate (Judicial), Kottaynm, 
is sot aside ond tbo caso is remanded to the 
District Magistrato for disposal in accordance 
with law, on tbo basis of the evidonce on'band, 
subj’oct to tho finding in this appeal. 

Case remanded. 


4970 CRI.-L. J. 1316 (Yol. 76, C. N. 34i) 
(MADRAS HIGH COURT) 

K N. Modalitar j. 

In re Kasthurirangam and others. Peti- 
tioners. 

Criminal Bevn. Case No 14G of 1969, D/. 
21-1-1970, against order of Sessions Court, 
Thanjavur in C. A. No. 87 of 19G8. 

Penal Code (1860), S. 147 — Rioting — 
Punishment for — Accused member of 
unlawful assembly — Overt acts alleged 
against him not proved — No automatic 
acquittal under this section v/here overt 
acts by others in common- intention 
proved—AIR 1965 S C 202 and AIR 1969 
S C 689, Rel. on ; AIR 1956 S C 181 and 
AIR 1949 Mad 22 and A I R 1954 Mad 
785, Dist. (Para 3) 

' DN/EN/B757/70AMNT/B ’ 
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Cases Referred : Chronological Paras 


(1969) AIR 1969 S 0 689 (V 56) = 

' 1969 Mad L J (On) 482 = 1989 Ori 
L J 1061, Eamu Gope v. State of 
Bihar. 4 

(1965) AIR 1961 S 0 202 (V 52)= 

1065 (ii) Ori L J 226, Masalti v. 

State oi5 TJ. P. 4 

(1956) ^L^R 1956 S 0 181 (V 43)= 

1956 CAri L J 345, Baladdin v. State 
of U. 4 

(1954) /|JE 1954 Mad 785 (V 4l)= 

1054 //Mad W N (Cri) 28=1954 Cri 
^ J ..-1^1254, Sambandam v. State 4 

^^^^/iVAIR 1949. Mad 22 (V 36)= 

^■m8 Mad W N (On)' 144 = 50 Cri 

J 93, Veeriab v. King 4 


^®>^kataraman, for Petitioners ; Addl. 
^^ubhc Prosecutor, for State. 

ORDER. — A.l to A-13 and A-15 are the peti. 
tioners. The entire occurrence was a sequel to 
an agrarian dispute. The facts and findings are 
elaborately set down in the judgments of the 
two Courts below. In the circumstances of the 
. case, and on the facts proved, the learned 
counsel was unable to question the correctness 
or the propriety of -the convictions of A>1 
to A-8, 

2, The learned counsel placed reliance on 
the finding of the learned Assistant Sessions 
Judge, in paragraph 14 of his judgment ; 

‘‘The circumstances mentioned reveal that 
the prosecution has improved the ease so far 
as the complicity of a- 9 to A-13 and A.15 is 
concerned and specific 'overt acts have been 
attributed to them only subsequently. The 
fact that P. W. 1 had stated in Ex. P. 1 and 
subsequently reiterated before the Committing 
Magistrate, that some unknown persons also 
beat him and when P. W. 1 is unable to men- 
tion on which parts of the body, persons other 
than the accused beat him, it is doubtful. 
Whether the specific overt acts now attributed 
to A-9 to A-13 and A-lo can be true. Since 
the benefit of every reasonable doubt must 
be given to the accused, I am satisfied, that 
A-9 to A- 1 3 and A-15 cannot be 'held to be 
guilty of having caused hurt to P. W. 1 or 
having committed the specific acts attributed 
to them by P. W. 1 m evidence.” 
and argued that inasmuch as specific overt 
acts have been disbelieved by the trial Judge, 
the very presence of these accused, A-9 to 
A-13 and A-15 at the scene of the occurrence, 
must be doubted. I am unable to accept this 
argument. The learned- trial Judge has suc- 
cinctly given the finding as follows . 

“As regards the other accused (A-9 to A-13 
and A-15) the evidence on record makes it 
clear, that while A-1 to A-8 had individually 
played specific parts, A-9 to A-13 and A-15- 


were only members of the unlawful assembly 
which had the common object of heating 
P. Ws. 1 to 3 and causing hurt to them." 

The counsel did nob argue that the names of 
A-9 to A-13 and A-15 were not mentioned in 
Ex. P-1. There is only a general statement 
that these accused, along with the others, beat 
P. Ws. 1 to 3. It IS true that no specific overt 
acts have been mentioned in detail in Ex. P-l 
and therefore the proof of specific overt acts 
against these accused did not command any 
acceptance by the trial Judge. 

3. The argument of Mr. Yenkataraman 
would boil itself down to this. The prosecu- 
tion charges A, B, 0, D and E with specific 
overt acts and when it fails to prove them, 
there must be a mechanical or automatic 
acquittal under S. 147, I. P. C. I do not 
accept this argument for the simple reason 
that the terms of S. 146, 1, P. C, would make 
it clear that when force or violence is used by 
an unlawful assembly or by any member 
thereof, in prosecution of the common object 
of such assembly, every member of such 
assembly is guilty of the offence of ‘‘rioting.” 
Th'e finding that A-1 to A.8 had used ‘‘force or 
violence" against P. Ws. 1 to 3 and have been 
convicted prbperly for certain specific offences 
would render the other members of the unlaw- 
ful, assembly who shared the common object 
of such assembly, undoubtedly guilty of the 
offence under S. 147, 1. P. C. 

4. In support of his argument, Mr. Venkata, 
raman cited Baladdin v. State of U. P,,AIR 
1956 S C 181, Veeriah v. King, 1948 Mad W N 
(On) 144 (1) = CAIR 1949 Mad 22) and 
Sambandam v. State, 1954 Mad W N (On) 
28=(A I R 1954 Mad 785). I really derive no 
support for the validity of such an argument 
from the rulings cited above. For the view 
expressed by me on the guilt of A-9 to A-18 
and A-15, for an offence under S. 147, 1. P. C. 

I derive considerable support from the deei- 
sions reported in Masalti v. State of U. P., 
AIR 1965 S C 202, Eamu Gope v. State of 
Bihar, 1969 Mad L J (Ori) 482=--(A I R 1969 
S C 689). In the light of the reasoning in the 
judgment reported in 1969 Mad L J (Ori) 482 
=(AlR 1969 S 0 689) it is impossible for me 
to accept the argument of Mr. Yenkataraman. 

9. Nor that I have held that the convictions 
of A-9 to A-13 and A-15 under S. 147| I. P. 0. 
are proper, it follows automatically that the 
constructive liability of these petitioners for 
the acts of A-1 to A-8 is also proved. 

6. Mr. Yenkataraman appealed for the 
clemency of the Court in regard to the sent- 
ence 'of imprisonment awarded against A-9 to 
A-13 and A 15. Inasmuch as they were ac- 
quitted of the specific overt acts attributed by 
P. Y^s. 1 to 3, 1 take that circumstance into 
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• JODGMENT. — 'I'iiig appeal is JAilitKl 
against Uic Judf'tnrnt of the Sossio/’-s 
Kolnr in .Sc.’sionH O'afo No, 9 of 19QBI* wff 
ing tbo appellant Rodnlph Grcgiftl'i 
onenco nnrlor S. liCG of tlio 
Code and gontencing him to eiifTc* Ir.t t>S 
imprisonment for ta-o years. V'’ 

2. 'J’be charge against tbo appoJJan® ‘a^ 
on tbo night of 20.7.19CI between ' 

and 1 n. m ho Kidnapped Miss Gonoi^ -/;> 
ngod 10 years from tbo lawful guardiansg^ 
her father V. 37 Rojio of Oliampion Rm ,, 
1\. O. F. in order that she may be forcoci\ 
Fodiicod to illicit intercourse or knowing it ^ 
bo likely that ebo will be forced or seduced to 
jllioit intorcourse. There was another charge 
against tbo appellant under S. 37G of fbo 
Indian Penal Code on the allegation that bo 
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‘takes out of the keeping of the lawful 
guardian of such minor’ — IVleaning of. 

Tbo points that omeigo from tbo inteipietn- 

tion given to tho expression ‘takes out 

of the keeping of tho lanful guardian of such 
minor’ are , (i) 'taking' roforrod to in S. JJGl, 
I. r. C. need not necessarily bo pbyaicnl 
removal by an accused person fioin tbo giiar. 
diansbip (li) Tbo person, who inspires or aids 
the decision of tbo minor girl to abandon her 
homo, ns much takes her out of tho keeping of 
her guardian ns one who removes or allures 
her out of such guardianship, (ni) A por.eon 
who does not influence the will of the minor 
girl, IS under no legal obligation to restore 
her to her guardian when tho girl who forces 
herself upon him, but his act in preventing 
the penitent girl to go back to her guardian 
subsequently constitutes ‘taking’ bor out, out 
of tbo keeping of her guardian, (iv) If on the 
other hand the evidence adduced by the pro- 
secution establishes that it is tho girl herself 
who left the house of her guardian and went 
to the accused person and induced him to 
accompany her and in consequence, she does 
not 1 ‘etnin to her guardian thcro being no 
conduct on tbo part of the man such as would 
amohat to taking, no offence is committed 
under section 861, I. P. 0. (1866) 10 Cox 
CC 102 &(I908) 20 Cox CO 2^9 & AIR 
1965 S 0 912, Eel. on. (Para 5) 

Cases Referred : Chronological Paras 

(1965) AIR 1965 S G 942 (V 52) = 

1965 (a) On L J 33, Yaradarajan v. 

State of Madras 5 

(l90b) 20 Cox CC 249, Rex. v. James 
Jarvis 5 
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committed rape on Miss Gene Royle on 
2-4-1961 near Orogaiiin Dairy within tho limits 
of Champion Rooks Police Station, If. O- P- 
Tho learned .Sessions .Indga acquittal tbo 
appellant of this charge and tbo State ba?not 
profdrrod any appeal. Hence, I am not con- 
cerned with tbo said charge in tbo present 
appeal. 

3. The facts which are eltber admitted or 
satisfactorily established and do not admit of 
any controversy briefly elated are ns follows ■ 
Vivian 3Ios3 Royle was working ns a Bmks. 
man in the Champion Reefs Mines, K G. F. 
and was living at Door No 149, Top Lines, 
Champion Reefs. K. G. F, along with his two 
daughters, namely, Oriana, Gene Royle and a 
Eon -Tames, aged about 11 years. AIiss Gene 
Royle was born on 11.1 8-19 19 Tbe mother 
of the girl namely Mrs Dons Royle was nurse 
in a Hospital attached to tlie.K. G F 3Iines 
and was living with hor husband at the 
"relevant point of time. The appellant Rudalph 
Gregory, was living with his parents in a 
bouse opposite to that of Mr. V. M. Royle 
The children of V. 31. Royle used to spend 
much of their time in the house of the appel. 
lant dufiDg the absence^ of their parents The 
appellant and bliss Gene Royle had become 
good friends .during this period The appellant 
and Miss Gene Royle used to carry on con. 
versation with each other from their respective 
houses even in the presence of Mr. V 31. 
Royle 

On 2.4.1964 birs. Eoyle, who came frpm the 
Hospital, found the appellant and her daughter 
bliss Gene Eoyle engaged in conversation m 
the backyard of the house of the appellant. 
She rebuked Miss Gene Royle saying that she 
would report the matter to Mr. V. 31. Eoyle 


> 
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and took her to her house. On the night of 
2-4-64 Miss Gene Eoyle was- found missing 
from her house. Mrs. Eoyle suspected that the 
-appellant must have a hand in her disappe- 
arance and, had probably taken her away. 
IVIr, and Mrs, Eoyle made enquiries with the 
parents .of the appellant and did not get any 
useful in^formation. They instituted a search 
hilt to j^jo effect. They lodged a complaint in 
the pcljij'se station at Champion Eeefs stating 
ibat^ tb^eir daughter' Miss Gene Eovle was 
raissingS that she may be traced. Th.» 

« in charge of the Police Station searched 
e girl, but he could not find her. Tt'is 
that the appellant and Miss Gene Eoyle 
Iking till about 10 P. M. in Orogam 
and went to the house of Edgar Vincent 
ry (P. W, 16) situated in R, A. T. A. 
m Champion Eeefs at K. G. F. and 
there for some time. On the morning 
of 3-4.19 q 4 information to the effect that 
Miss Gene Eoyle and the appellant were in 
the house of P. W. 16 Edgar Vincent Gregory' 
was known. The parents of the girl took the 
girl to their custody. They made an applica- 
tion to the Police Officer not to proceed with 
any investigation as the girl had been traced 
and recovered. After reaching their house, the 
parents of Miss Gene Eoyle requested the 
parents of the appellant to send away the ap- 
pellant to some distant place, so that the girl 
and the boy may not continue to engage 
themselves in such activities. Eventually on 
4-4 19s4 the appellant was sent away to 
Salem by his parents as the maternal uncle of 
the appellant was running a workshop. The 
boy was employed therein. The appellant 
came 'back to K. G. P, on 15-7.1964 and was 
staying with his parents for some days. 

On the night of 20-7-1964 as Mr. Eoyle 
had gone to attend to night duty, Onana, 
Miss Gene Eoyle and James were the only 
three inmates of the house. Mr. Boyle had 
locked the frontdoor of the house from out- 
side before he left from the Mines. At about 
■9-30 p. m. Miss 'Gene Eoyle opened the 
bolt of the back door of her house and went 
out of the house with the two suitcases m 
which she had packed all her belongings. The 
appellant was waiting for her on the road and 
both of them went to “Hotel Gold Fields” at 
K. G. P. and spent the night in the hotel 
along with P. W. 17 Frank Eowe, a friend of 
the appellant. On the morniUg of 21-7.1964 
the appellant and Miss Gene Eoyle went to 
Eobertsonpet Bus Stand and boarded the bus 
H. M. S. Noor Express bound for Bangalore. 
Frank Eowe, who had accompanied these two 
i.persons stayed away at the bus stand itself. 
The appellant and Miss Gene Eoyle alighted 
from the bus near Lmgarajapuram near Banga; 
lore and went to the house of one Mrs. 


Myrtle Davidson where they stayed till the 
next day evening. Thereafter the appellant 
and the girl went to the Cantonment Eailway 
Station and spent that night on the platform 
itself. On the morning of 23-7.1964 the ap- 
pellant and Miss Geiie Eoyle went toEicbards 
Park and stayed there till the evening. In the 
evening, they went back to the Eailway Station 
ataboutdusktime and picked up their suitcases 
for going back to the house of Mrs. Myrtle David- 
son. While they were so going two constables 
and Mrs, Eoyle who hai come to Lingaraja- 
puram in search of them, apprehended the appel- 
lant and the girl and took them to Champion 
Eeefs Police Station. In the menwhile Mr. 
Eoyle had lodged a complaint as .per Exhibit 
P.’lG. On the basis of the said complaint the 
police took up investigation. The appellant 
was arrested and after completing the investi- 
gation placed a charge-sheet against the ap- 
pellant for offences under Ss. 363 and 376 of 
the Penal Code in the Court of the Special 
First Class Magistrate, K. G. F. The learned 
Magistrate committed the appellant to take 
his trial in the Court of Session for the said 
two offences. The learned Sessions Judge, who 
received the committal order and the connect- 
ed papers, perused tb6m and framed charges 
fop offences punishable under Ss. 376 and 366 
of the Penal Code. As already stated, the 
learned Sessions Judge found the appellant! 
guilty of the charge, punishable under 8. 366 
of the Penal Code and convicted, and sentenc- 
ed.him as stated above. He acquitted him of 
the charge under S. 376 of the Penal Code. 

4. The only point of controversy is whe- 
ther the version of the prosecution that the 
appellant kidnapped Miss Gene Koyle from 
the lawful guardianship of her father Mr. 
Eoyle on the night of 20-7-1964 is true or 
the version of the appellant that the girl 
forced herself on him and she abandoned the 
guardianship of her father and came with 
him and that be simply took her from place 
to place at her desire, is true. 

5. Taking or enticing a minor girl out of 
the keeping of the lawful guarjdianship is an 
essential ingredient of the offence of kidnapp- 
ing. The mere fact that the appellant and 
Miss Gene Eoyle went away together or found 
in the company of one another m Lmgaraja- 
puram in the house of Mrs. Myrtle Davidson 
or in the Eailway Station afterleavingK.G.P., 
on the night of 20-7.1964 is by itself ineuffi. 
eient to find the appellant guilty of the offence. 

It must be established by the prosecution that 
the appellant was a person who by allurement 
or persuasion induced a minor girl to abandon 
her parents and run away with him. The 

expression ‘takes ‘..out of the keeping of 

the lawful guardian of such minor’ in S. 361, 
Penal Code has been interpreted by the Courts 
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and Iho points that omorgo from those ctsos 
aro ; (i) ‘Taking’ referred to in S fiO], Penal 
Code need not nccossarily ho ]djyFiCfil romovnl 
by an accused person from the guardianship, 
(ii) The poison, who insidrcs or aids the deci- 
sion of tliO minor girl to abandon her home, 
as much takes her out of the keeping of her 
gtiardiau as one who removes or allures iior 
out of such giiardiansliip. (lii) A person who 
does not influence the will of the minor giil, 
is under no legal obligation to lostoro her to 
her guardian when the girl who forces herself 
upon him, but his act in preventing llie peni- 
tent girl to go hack to her guardian subse. 
quently constitutes 'taking' iior out, out of tho 
keeping of her guardian. (In) If on tho other 
hand tho ovidotco adduced by tho prO‘-ocution 
establishes that it is the girl herself who loft 
tho house of her guardian and wont to the ac- 
cused person and induced him to accompany 
her and in conso)uonco, she does not return 
to her guardian tlicro being no conduct on the 
part of tho man such as ^^oul(l amount to tak- 
ing, no offence is committed under S. 801, 
Penal Code This pimciplo was first enunciat- 
od in Peg v. Christian Olifir, (ISGO) 10 Cox 
CO 402. In that case Baton Brarawoll stated 
tho law ns follows in the course of tho charge 
to the jury : — 

''I am of opinion that if a young woman 
leaves her father's house without any persua- 
sion, inducement or hlandishmont held out to 
her by ii man, so that she has got fairly away 
from home, and then goes to him, although it 
may be his moral duty to return her to her 
parent’s custody, yet his not doing so is no in- 
fiingement of this Act of Parliament (24 and 
23 Vict. 0. 100, S. dS) for the Act does not 
say he shall restore her, hut only that bo shall 
not take her away.” 

Again in Eex. v. James Jarvis, (1903) 20 
Cos. GO 249, Jelf, J. stated tho law to tho 
Jury thus ; 

“Although there must bo a taking, yet it is 
quite clear that an actual physical taking away 
of the girl is not necessary to render the pri- 
soner liable to conviction, it is sufficient if he 
preauaded her to leave her home or go away 
with him by persuasion or blandishments. The 
question for you is whether the active part in 
the going away together was the act of tho 
prisoner of 'the girl, unless it was that of the 
prisoner, he is entitled to your verdict. And 
even if you do not believe that he did what 
he was morally, bound to do — namely tell her . 
to return'^ home — that fact is not byitaelf suf- 
ffcient to warrant a conviction, for if she was 
determined to leave her home and ’’showed 
prisoner that, that was her determination and 
insisted on leaving with him — or even if she 
was so forward as to write and suggest to the 


prisoner fhat ho Pliould go away with .linr n»d 
ho yielded to her suggestion, taking/noactivc 
pint in tho matter, you must hive. If 

however prisoner's conduct wan ( cuch asb ’ 
persimdo tho girl, by lihnidhliraentV olhti- 
wi=o fo leave her homo either then! ■ or 
future tirao, ho ought to lio found 
the ofieiico oi nliduction.” 

The law ns enunciated above was 
by tlicir Lordships of tho Supremo u-jurt m 
Vunidarnjan v Stale of Madras, AIM 
S C 9;2. Thcir Lordships observed Mk’n 
courpo of their judgment ns follows ; Ji,’'’' 

"It must, howe\or, ho borne in min^L < iiai 
there IS a distinction betucen ‘taking’ %' - tnl 
allowing a minor Ao accompany a person, 
two oi-proesions are not synonymous thou^’ ^ \ 
wo would like to guard oursolvos from layin^^^^ '■ 
down that in no eoncoivablo circumsfances can 
the two bo regarded as moaning tho saino 
thing for tho purposes of S 801, Penal Code. 

Wc would limit ourselves to a case hie tho 
present whore the minor alleged to have Iccn 
taken by the accused peison left her faiher’s 
protection knowing and liaving cajiacity to 
know tho full import ofubnt she was doing 
voluuliiijly joins the accused person. In inch 
a case wo do not think that tho accused era 
1)0 said to have t.a!von her away from the 1 cep- 
ing of her lawful guardian. Something more 
has to bo shown in a case of this kind and 
that 13 some kind of inducoment held out by 
the accused person or an active participation 
by him in tho formation of the intention of 
the naiuor to leave the house of the guardian ” 

Their Lordships further observed in the 
course of the same Judgment ns under _ 

“It would, however, bo sufficient if the pro- 
secution establishes that though immediately 
prior to tho minor leaving tho father’s protec- 
tion no active part was played by the accused 
he had at some earlier stage solicited or per- 
suaded tho minor to do so. In our opinion, if 
evidence to establish one of those things is 
lacking it w'ould not be legitimate to infer that 
the accused is guilty of taking the minor out 
of beeping of the lawful guardian' merely be- 
cause after she has actually left her guardian’s 
house or a house where her guardian had kept 
her joined the accused and the accused helped 
hoc m her design not to return to her guar- 
dian’s house by taking her along with him 
from place to place. No doubt the part played 
by the accused could be regarded as facilitat- 
ing the .fulfilment of the intention of the girl. 

That part, in our opinion, falls short of an 
inducement to the minor to slip out of the 
keeping of her lawful guardian and is, there- ^ 
fore, not tantamount to taking.” 

6. I will now proceed to examine the evi. 
dencG on record in the light of the principles' 
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enunciated above. [After exammiDg evidence 
His Lordship proceeded. — Ed.] 

7-12. It is clear from the above that the 
girl had been wound up to such a pitch of 
hatred of her mother Mrs. Eoyle and of her 
surroundings and was making all out efforts 
to prevail u’pon the appellant to take her out of 
hersparec fsf^ (house) and marry her. It is in these ' 
circuwsfancfiea that she was found in the com- 
pany of appellant from the nipht of 
20-7.1964^ till she was taken away by her 
mother police .constables on the afternoon 

of 29.7-r I am, therefore, of the opinion 
that ,vnl'rjes 3 there is clear and cogent evidence 
to short^ gjjig jjqIj leave her father’s 
voluntarily by herself and that her 
was brought about by the appellant 
can be no conviction against’him for an 
Sf^SenGQ under S. 366 of the Indiau Penal 
Code. 

13. In the state of evidence on record it is 
idle for any one to contend that it is the 
appellant that actually made her to abandon 
her parental house by inducement or promise 
or blandishment and took her away from her 
house on the night of 20-7-1964. On the other 
hand the letters of the girl speak eloquently 
of the fact that she was determined to leave 
her home and insisted on leaving with him. 
The mere fact that the appellant yielded to 
her request and took her away with him, 
taking no active part in the matter, does not 
make him liable to answer a charge punish- 
-able under S. 366 of the Indian Penal Code. 

15. I have carefully examined the entire 
evidence placed on record I am of the opi- 
nion that in the state of evidence on record 
the learned Sessions Judge is not at all justi- 
fied in finding the appellant ' guilty of ’the 
offence punishable under S. 366 of the Indian 
Penal Code and sentencing him to suffer 
rigorous imprisonment for two years. The 
judgment of the learned trial Judge cannot be 
justified. 

15. In the result, therefore, for the reasons 
stated above this appeal is allowed and the 
conviction and sentence passed against the 
appellant ara set aside. The bail bonds are 
ordered to be cancelled. 

Appeal allowed. 
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(MADRAS HIGH COURT) 
Somasundaram J. 

In re, -A.bdul Khader, Appellant. 

Criminal Appeal No, 16 of 1968, D/- 23-9- 
1969, against order of S. J., Dharampuri 
Division at Erisbnagiri, D/- 12-1-1968. 


Penal Code (1860), S. 493 — Scope — 
Section is not intended to punish one for 
contracting marriage which turns out to 
be illegal — It only punishes man for 
obtaining body of woman by deceitfully 
assuring her that he had acquired that 
right by JUS mariti. , (Para ly 

G. K. Venkatanarasimham, for Appellant ; 
S. Jagadeesan, for Public Prosecutor, for State. 

JDDGMENT. — Abdul Khader, the appel- 
lant herein, stands convicted and sentenced 
by the Sessions Judge/ Dbarmapuri Division, 
at Knshnagiri, to suffer rigorous imprisonment 
for two years for an offence under S. 493 of 
the Penal Code. Section 493 of the Penal, 
Code punishes persons who cohabit with a 
woman after deceitfully making a belief in 
her that she was legally married to him. The 
prosecution ease was that on 16th January 
1967, the appellant by deceit, made P. W. 1 
believe, that she was married to him and after 
creating such a belief in her mind, he made 
her cohabit with him. The defence of the 
appellant was one of denial 

The learned Sessions Judge found that the 
appellant went through a form of marriage 
knowing that it was not the proper form and 
thereby deceived P. W. 1, and made her have 
sexual intercourse with him. The appellant is 
not a stranger to P. W. 1 because he is her 
cousin. He had given a new saree and ear 
ornaments to her. There was also an exchange 
of garlands in the presence of P. Ws. 3, 4 and 
one Lai Batcha, They lived together as hus- 
band and wife for a few days. The appellant 
had taken P. W. 1 to his house, and after two 
days, his sister, brother-in-law and father had 
pushed P, W. 1, out. The appellant had asked' 
her to remain with her grand-mother stating 
that he would fix up a house and then take 
her. The appellant had also admitted to 
P. W. 5 that he had married P. W. 1. These 
circumstaijces establish that he never practised 
any deception on her. The section is not 
intended to punish one for contracting a 
marriage which turns out to be illegal. But it 
only punishes a man ‘for Obtaining the body 
of the worn in by deceitfully assuring her that 
he had acquired that right by jus 'mariti. 

P. W. 1 in this case was lawfully mairied to 
the petitioner. Further, there has been no 
deceitful assurance or act on his part so as to 
attract S, 493, Penal Code. The conviction is 
not correct. Both the conviction and sentence 
are set aside. The appellant is acquitted of 
the offence under which he stands convicted. 
The bail bond will stand cancelled. The appeal 
IS allowed. 

' Appeal allowed. 


LM/DN/F863/69/AK.J/M 
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State V. Jlljtisa Knndy (G. K. ]\iigrji j) 

mo CRL L. J. 1322 (Yol. 76. C. N. 357) ami trier! tr, 
(ORISSA HIGH COURT) - 

G. K. !JflSlU AN'D S. AcHAnVA, ilJ. 

State. Appellant v. Dlnifa Knnily 
othorp, Jlpbpontlontg. 

Govt. Appeal No. 7 of lOGG, D/. J 2.1 2-1 908, 
order of Add). S. J., Cuttnclr J)/. 2.12. 

lOGo. 

(A) Criminal P, C (1898), S 154 — 

First information can be usc^l only for 
ourposc of contradiction — (lividcnce Act 
(1872), Ss. 145, 155) (-nra 3) 

(B) Evidence Act (1S72), S, 33 — 

A^ilncss dyinji before Sessions trial 
beg^an — Held, hi.i evidence in commit- 
ting- Court was admissible under S 33 

(Para 3) 

^ (C) Evidence Act (1872), S. 3 — Rela- 
tionship how far ground for discarding 
evidence of witness. 

In a trial for murder the evidence of the 
^\^t^c':3C3 cannot lie discarded merely on the 
pound that they are rrlated to the deceased, 
fh.at IS h.asod on the common ponso view that 
ordinarily n. relation . should not iroplicato 
persons who nro not in\olved in the murder. 

In such cases, how'ovor, the court rorjuires 
'■oine sort of indopondont corroboration to 
lend assurance to the conviction that tboy 
are witnesses of truth (8ara 4) 

(D) Criminal P. C. (1898), Ss. 'll?, 423 

Appeal against acquittal — Assessment 
of evidence — Scope. 

The power of ITigh Court in tbo matter of 
assessment of evidence is as wide in an appeal 
against an acquittal as it is in an appeal 
against a conviction. High Court has got full 
powers to review the entire evidence and 
come to a different conclusion. This is, how. 
over, subject to the rider that the presumption 
of innocence m favour of the accused has 
been reinforced by the factum of acquittol 
While setting aside an order of acquittal, the 
Court must keep in view the aforesaid juristic 
tbeorj--, and if, on assessment of evidence, it is 
^tisfied that the view, taken by the lower 
Court IS not a reasonable one, then the order' 
of acquittal is to be set aside (Para G) 

Standing Counsel, for Appellant; H. 
iaanungo, for Respondents. 

' cT" three respondents 
Gtood trial uuddr Ss. 880 and 302/3d. Penal 
Code and were acquitted The State has filed 
>'Uis appeal agaifist the order of acquittal. 

•brief jn 
Admittedly, the acoused'had some land 
disputes with the Wased. 0^15-1.65 the 
came to th\ house of \h0 deceased 
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sheaves. Tljo 
sleep. Whilo 


- remove paddy 
deceased was aroused from 
ccuEod No. 1 was removing a paVldy EaeavH, 
the deceased caught hold of it. A^'iNo, 1' 
dragged Jnm. Accused No 2 gave the 
—Ed ) stroke on the hoail. Accuse 
giwo the fipcond stroke, and when 
foil flou*n with hia faco iipwnrflq a 
gave tlio 111 ini stroke, 'I ho dt 
jn-.tantnnoQu ]y on the spot. Jv 
(-■inen de'-eac’r.,]) a son of the.decea 
the I. J. R. rin lG.].Grjnt2 to _ 
police idation hoing at a distance o 
from the vjlhqo. After 


Vs der/AScit 

ssi\ ihed 
,vi Kswiy 
■l.lo'lscd 
M., tbs 
' 22 milr- 

' nu3ttl. 
cei 
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neersfary 

rinn n charge sheet v'.a'i .'>iibniitmd a 
neetirod per.iono The defonco is one 
pU'fo denial. Two defence witnesses 
exiumned in mipport of a story that the 
of the deceased killed Jnm while ho was aim' 
on the point of death arising out of a sever? 
ndment. The learned SGq=!on= .liidgo held that 
the death w.v'’ homicidal and that tbo defence 
fltory was fantastic, JIo however acquitted the 
accused persons on finding that the proseou- 
lion fiulod to establish the case beyond rcason- 
ablo doubt. 

3. It is to he noted that Kashi Kandy 
lodged the F. I. Fw (Bxt. G) He did not dis- 
close in the F. I. R ns to hovr, the deceased 
W’ns assaulted - by these accused persons He 
started the story from the point that tba 
doconsod .made a liulla which aroused E&si 
from sleep On coming out be noticed accused 
No? 1 and 2 standing with lathis and the 
deceased lying in front of tbo door m a pool 
of blood with severe mjiuios. The deceased 
was dead. The two accused persons ran away 
on seeing him. Kasi was examined in the 
committing Court There be made a develop- 
ment that accused No. 3 was also involved in 
the murder. He also gave nut details as to in 
what manner the accused persons assaulted 
the deceased. Tho P. I E. is a furmer state, 
monfc of Knsi and it can be used only for thel 
purpose of contradiction His evidence in the^ 
committing Court is admissible under S 83, 
of the Evidence Act. There was not only an 
opportunity for cross-examination by the 
defence, but in fact he was cross-examined On 
reading bis evidence in the committing Court 
wo are unable to accept him as a witness of 
truth. If he wore on eye witness, he could not 
have omitted" in the F. I. E. the name of ae. 
cused no 3 and the important details as to how^ 
tho assault was made. We accordingly place 
no reliance on the evidence of Easi who died 
before the sessions trial began. 

E. W*s 1, 2, 3, 4, 8 and 9 are the eye.wit- 
nesses. P. W. 9 is the. son of the deceased. 

P. W. 3 is his brother. P. W. 7 is the son of 
P. W. 3. P. W. 1 has married tile sister.m.Iaw 
of P. W. 7. P. W. I’a first wife was a relation 
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of the accused who was driven out by P. W- 1 
about 80 years ago. The father of P. W. 4 is 
the maternal uncle of P W. 2, P. W. 4 had 
admittedly enmity with the accused. In a 
previous ease ho was alleaed to have assaulted 
the accused. He was medically examined and 
his injury report was submitted by the Doctor. 
He was nc't straightforward enough to admit 
the facts. Prom the aforesaid discus- 

sion, it w^uld be apparent that all the prosecu- 
tion witi^Aesses are either relations of the 
dec°a«ed /dpr immically disposed of towards the 
accused j^It is well settled that the evidence of 
tbe wife Besses cannot be discarded merely on 
^^;f^uhd that they are related to the 
That is based on the common sense 
that ordinarily a relation should not 
plicate persons who are not involved in 
e murder. In such cases, however, the Court 
requires some sort of independent corrobora- 
tion to lend assurance to the conviction that 
they are witnesses of truth. 

In this ease we do not get any corrobora- 
-tion. The positive story of the prosecution is 
that some bundles of paddy were removed 
from the house of the deceased by the ac. 
cused, and there were trails of paddy falling 
m between. The I. 0. did not find any trails 
of paddy falling on the way. He did not also 
seize any paddy sheaves from the house of the 
' accused or from any place under the control of 
the accused. The lathis used as weapons of 
offence have not been recovered. There is 
therefore no independent corroboraMon of 
these witnesses. Added to this, tber^e is some 
substantial discrepancy in the evidence of 
these witnesses. For instance, P. W. 2 states 
that, by the time he arrived, other eye-wit. 
nesses excepting the two sons of the deceased 
had not come, and all of them came after the 
deceased fell down. This knocks the very 
bottom of the prosecution story. Similarly he 
says that the deceased fell down after accused 
No 8 gave a stroke with his lathi This is 
contrary to the prosecution story of the re- 
maining witnesses that accused no. 3 gave a 
stroke after the deceased fell down with his face 
upwards. There is thus material discrepancy as 
to the time when different witnesses arrived at 
the spot and as to the manner of assault, 

5. In the aforesaid state of affairs, we are 
to consider whether the order of acquittal is 
to be.set aside. Law is well settled that the 
power of this Court in the matter of assess- 
ment of evidence is as wide in an appeal 
against an acquittal as it is in an appeal 
against a conviction. This Court has got full 
powers to review the entire evidence and 
come to a different conclusion. This is, how- 
ever, subj'ect to the rider that the presump, 
tion of innocence in favour of the accused has 
been reinforced by the factum of acquittal. 


While setting aside an order of acquittal, the 
Court must keep in view the aforesaid juristic 
theory, and if on assessment of evidence it is 
satisfied that the view taken by the lower 
Caurt is not a reasonable one, then the order 
of acquittal is to be set aside. 

6. Keeping the aforesaid perspective in view, 
for reasons stated already, we are not in a 
position to say that the view taken by, the 
learned Sessions Judge is not a reasonable one 
in the facts and circumstances of this ease. 

7. We accordingly dismiss this appeal. The 
respondents are in jail. They be* set at liberty 
forthwith. 

8. ACHARYA, J,— I agree. 

Appeal dismissed.' 


4970 DEI, L. J. IS 23 (¥oI. 76, C. N. 358) 
iPATNA HIGH COURT) 

S. Wasidddin j 

Sadan Prasad, Petitioner v. 'State of Bihar, 
Opposite Party. 

Criminal Revn. No. 433 of 19G8, D/- 8-1- 
1969, from order of Asst. S. J., Patna, D/- 12- 
12.1967. 

Penal Code (1860), S. 294 — Sentence 
— Accused under twenty-one years age 
teasing a girl going to school — Utterance 
“Ban ^han Kar Kahan Ja rahi ho", Come 
on my cycle, I shall reach you to 
school”, held within S. 294 — Case not fit 
for exercising powers under S. 6, Proba- 
tion of Offenders Act — Imposition of 
substantive sentence held correct ' 

(Para 6) 

Eajendra Prasad, for Petitioner; Manindra 
Nath Yerma, for Opposite Party; Swaraj 
Prasad, for Complainant. 

ORDER. — There is only one petitioner in 
this case. He has been convicted under Sec- 
tion 294 of the Indian Penal Code and sen- 
tenced to undergo simple imprisonment for 
one month. After his conviction by the learned 
Magistrate, the petitioner preferred an appeal, 
which was' heard by the learned Assi'^tant 
Sessions Judge of Patna, and the appeal was 
dismissed. The petitioner thereafter preferred 
the present application in revision and it may 
be mentioned that it was ’admitted by the 
Bench only on the question of sentence. 

2. The case of the prosecution, bnetly stated, 
was as follows. Yijay Ram (P. W. 3), daughter 
of the informant Awadhesh Kumar Verma, an 
employee of the Public Relation Department 
of the Government of Bihar, was in the 
morning shift of the School and on the 12th 
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Roveniber, 1DG3, at about 0 A, M. tho in. 
forranuL wont to tlio main, road with hig 
daughter eo that bo may letiCh tho girl to tho 
IniB {or going to hor Soiiool. It is paid that 
at that timo, when tho informant lind gono 
eorao E'ciH nhoad behind lug dau/jhtt'r, tho 
pefcitiout'r camo on n cycle from a Inno and ho 
slowed hi3 cycle near tho girl and accoatod 
her. IIo uttered the worda, ' llani Ban Than 
Knv Eahan Ja Rain }Jo.” 

It was tho furlhoi ca<;o of tho i)ro"cci:tioii 
chat tho pstitionor told tlio girl to como along 
with Imn on hig cycle and ho would roach hor. 
Tho ago of tho girl was about 12 to IfJ yearn 
and it 19 fiirtlior Slid that the jiOlitioncr was 
in ihohabilof Icising end voMng her liy using 
vulgar and obscene word?, whonovor tins poti- 
tionor found lljo girl jiisaing alone, 

3. According to tho propocution, the in- 
formant ran to c.^tcli lioJd of tho potitioner, 
hut ho speoded hi6 eyclo and Ihd away from 
there. But, Rivdha Shyam Butfa (lb W. 2), 
who is a rotireJ lopiiougihlo Go^orninont 
Oiheor, tvas closo by and ho would sco tho 
occurrenco and could identify the p'^titioncr. 
An F. I. R. was lodged and then the Police 
took un invGstigition and charge shoot was 
Euhmittod in the case. Tlio learned klagiitmto, 
112 stated nboYO, found tho petitioner giiiUy of 
the offtneo undoc Section liO-l of tho Penal 
Code and there is thus n concurrent finding 
both by tho loarnod lllugistrato and tho learned 
Assistant Sosciona Judge, who lioard tho appeal, 
on tho point that tho petitioner was guilty 
under S. 294 of tho Penal Code. 

Aa stated above, tho present application 
in revision has boon ndinittod only on the 
question of sontonco and, therofoio', tho only 
point which ansas for consideration is whotbor 
in this case there tvould lio any justification 
for interforenco or some modifici^tion in the 
sentouce wRich has been imposed on the 
petitioner. . ] 

'5. Tho learned Counsel appeaning for tho 
petitioner bus submitted that cousildormg tho 
ge of the petitioner and also tl’ie report of 
the Probation Officer, the petitioi^ier should 
have been let off on probation an',d an order 
should have been parsed as contemplated by 
S. 6 of tho Probation kjf.Offonderg ol:. This 
position IS not disputed rtot the petitioner 
was below twenty .one year^of age bo 
would thus come within the purview ogi S. G 
of the Probation of Offenders Act The report 
of the Probation Officer bad also been calttlod 
for and it js on the recjLd. I have also lool\ed 
into that report. I also the Judae. 

ruent, both of the lGaiiiS^“'gistrate as wel» 
as of the learned A aaiof M yV3essioD3. JudgeB 
that they were fully cognilBLfc^ congoiou/a 

of, the provisions of tba Offenders 


A'Ct and they have also considcrod tbo rcf'Cd 
of the Probation Officer, which had It’-n 



sentence. 

7. The revision appHc.ation is thererorCf 

dismissed , 

Petition disuussea.- 


4970 GRLL. J. 4325 (Yol. 76, C. N. 353) 

(TRIPURA J. C.'S COURT) 

R. S. Bindba. j. G. 

Ganga Charan Goals, Petitioner v. Chandra, 
hmar Roy, Respondent. 

Criminal Eevn. No. 8 of 19GS, D/- 13-10- 
)69, from order of Addl S J., Tripura. B/ - 
.1.19G8. 

(A) Criminal P C'(l898), S. 139-A (p 
-Questioning about existence of public 
ight mandatory — Adjournment of pro- 
eeding from time to time without ques- 
oning person proceeded against — No 
ifringement of S. 139-A (1). 

Under S. 139-A (1) the Magistrate is speci- 
cally enjoined not to aeb either under S. 137 
r S. 138 before enquiring from the person 
irooeeded against if he denies the existence 
if -nublio right, mentioned in the conditional 
irder under. S. 133. But if the Magistrate has 
i proceeded either under S. 137 or S. 13& 
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and has simply adjourned the case from time 
to time -without putting the. question to the 
person proceeded against on his first appear- 
-ance, it -would bo unjust to contend that he 
has infringed the provjsions of sub-s. (1) of 
' S. 139.A in any manner. , (Para 6) 

(B) Cr|'>minal P. C. (1898), S, 142 — 
-Action ujider S. 142 (2) cannot be taken 
before isejumg injunction under S. 142 (1) 
to persoi'^ concerned — Magistrate direc- 
ting- police to remove obstruction to path- 
way passing conditional order 

binder as, 133 — Direction to police is 
iHegaI^(l 948 ) 52 Cal V/ N 757, Rel. on. 

■ ^ (Para 7) 

Limitation Act (1963), S. 3 (1) and 
P/t. 131 — Application for revision against 
jptirder under Ss. 133 and 142, Criminal 
P. C. filed beyond 90 days prescribed by 
Art. 131 — Application has to be dis- 
missed under S. 3 (l) — (Criminal P. C. 
(,1898), S, 439). (Para 8) 

(D) Constitution of India, Art. 227 — 
jHigh Court can exercise its powers suo 
motu provided there is error apparent on 
face of record — Illegal direction to police 
under S. 142 (2), Criminal P. C. — Order 
set aside, (Para 3) 

■Cases Referred ; Chronological .Paras 
<1948) 52 Cal W N 757, Jobed Ali v. 

The Grown 7 

itf. C. ChakraborfTy, for Petitioner ; E. L. 
■Chakrabort 5 ’-, for Eespondent. 

ORDER. — On 10-G-196G, Chandra Kumar 
Eoy made an application before the Sub.Divi- 
aional Magistrate, Agartala, under S. 133 of 
the Criminal P. 0., alleging that a narrow 
pathway running through the land of Ganga 
Goala (the petitioner herein) and Birendra 
Bejoy Majumder in the village of Subhash, 
nagar, also known as Jirania Daspara, bad 
been under the use of village people, com- 
prising of about 100 families, since 1946, for 
their normal agricultural and other pursuits , 
that that pathu'ay also leads io Development 
Block Ofiice, the Primary Health Centre, the 
Co-operative Marketing Society and the 
Veterinary Hospital in the village, and that 
Hanga Goala had recently demolished the 
pathway much to the inconvenience of the 
residents of the village. It was also alleged 
that the petitioner had been using the pathway 
for proceeding to his agricultural lands and 
that since the day Ganga Goala had demo- 
lished it, be found it difficult to take hip 
bullocks from hia house to the lands and like- 
wise was the situation with the other members 
of the village community. Chandra Kumar 
therefore prayed that necessary steps should 
be taken to undo the wrong committed by 


Ganga Goala, which meant in other words the 
restoration of the pathway. 

2. The Sub-Divisional Magistrate forwarded 
the application of Chandra Kumar to the 
Officer.m-Ohargo of the Kotwali police station 
for enquiry and report. On receipt of report 
from that Officer, be passed the conditional 
order on l8tb of July 1967, under S. 133 of 
the Code, directing Ganga Goala to lemove 
the obstruction and" to show cause by 28th of 
July 19G7. Simultaneously, the Sub-Divi- 
sional Magistrate asked the Ofiicer-in-Cbafge 
of the Kotwali police station to "open" the 
road temporarily for bringing paddy, under 
S. 142, Criminal 0,”. 

3. In response to the notice issued to him,' 
Ganga Goala appeared before the Sub-divi. 
sional . Magistrate on 24-8-19G6, when he 
prayod for time for showing cause against the 
conditional order. Adjournment was granted 
to him but Ganga Goala failed to show cause 
even on the adjourned date and once again 
prayed for time. The Sub-Divisional Magis- 
trate exhibited indulgence and allowed him 
no less than nine adjournments for the pur- 
pose and the last adjournment was for the 
date 19-4-1967. However, in the meantime, 
on 11-4-1967, Ganga Goala presented a revi- 
sion- petition m the Court of the Sessions 
Judge urging that the proceedings taken 
against him under S. 183 should be quashed. 
The revision petition came up (or hearing 
before the Additional Sessions Judge, Shri 
N. M. Paul, who rejected the same by order 
dated 6.1-1968. Having -felt aggrieved with 
that order, Ganga Goala filed the instant 
revision petition in this Court. 

4. Shri M. 0. Chakraborty appearing for 
Ganga Goala, has raised two paints in support 
of the claim that the entire proceedings taken 
by the Sub-divisional Magistrate stand vitiat- 
ed. Firstly, it is urged that' it was obligatory 
for the Sub divisional Magistrate, as enjoined 
by S. 139A of -the Code,, to question Ganga 
Goala immediately the latter put in appear- 
ance before him as to whether he denied 
the public right claimed in respect of the 
pathway in dispute, and that since Ganga 
Goala had not been questioned on that point, 
the proceedings stand wholly vitiated. The 
second point raised is that the Otficer-in Charge 
of the Kotwali police station could be directed 
to open the pathway only if Ganga Goala had 
been asked to do the needful by means of an 
injunction issued under S. 142 (l).of the Code 
and he had failed to comply with the direc- 
tion given. Shri E. L, Chakraborty, represent, 
ing Chandra Kumar, has urged, on the other 
hand, that no irregularity or illegality had 
been committed by the Sub.divi.sionel Magis. 
trate, that the proceedings taken by him are 
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ID accord with tho provisioDs of fho law, and 
that at any rate tho rovisjon portion is barred 
by timo. 

5. The points that roquiro dotorminalion 
ajc, (i) whether tho Magistrate had violated 
in any uiunnor tho provisions of S. 1U9A, 
(ii) whether provisions of S. J-j2 had boon 
contravened by issuing ti diroctivo to tho 
Folico Olllccr for removal i.f obstruction' and 
(ill) whothor tho revision polition made in tho 
Court of tho Sessions Judge was barred by 
iiino, 

6. I propose examining tho three jioinfe 
cciiatim. It 13 correct that sub-section (1) of 
S. 189A protcnbcf) in categorical manner that 
wheio an order is made under S lny for the 
purpose of prcienting obstruction, niiis-inco 
or danger to ilio public m tho use of any way, 
iivei, channel or place, the Mngistralo ehall. 
on the appearance before him of tho person 
against whom the order was made, question 
him ns to whether he denies tho oxislenco of 
the public right, and if ho does to, tho Magis- 
trate shall, before proceeding under S. 1*37 
or S. lliS, inquire into that matter. It is not 
disputed that tho provisions of sub-section (l) 
are mandator^' in nature and their violation 
iVitiates tho proceedings. Tho Magistrate i3 
spooifically enjoined not to act either under 
S. Ib7 or S. Its bofoio enquiring from tho 
porson proceeded against if ho denies the 
oxisienco of public right, mentioned in tho 
conditional order. However, since in out case 
the Magistrate has not prcceedod either uiidor 
S- 137 or S. 188, therefore, it -would be 
unjust to contend that he has infringed the 
provisions of sub-section (l) of S. 130A in any 
manner. 

It would have hcen much better, I agree, if 
before adjourning the case from time to time 
at the instance of the present petitioner the 
Magistrate had put hirn the question contom- 
plaied by that section at ifae first hearing, 
Nevertheless, it is not clear how there has 
been any violation of the statutory provision. 
Oonaequently, I repel the first submission 
made by Shn' M. 0. Chakraborty on holding 
that the Magistrate is not yet late in putting 
Ganga Goala the statutory question. 

7. Suh-seotion (l) of S. 142 enacts that if 
a Magistrate, making an order undq^ g. 183, 
considers that rmmediate measures should be 
taken to prevent imminent danger'o^ injury 
of a serious kind to the\ public, he may, whe- 
thei a j-ury is-re be, or has been, appointed or 
not, issue such an injMction to the person 
against whom the order "^s made as is re- 
quired to obviate or preveh^such danger or 
injury pending Vhe determination of the 
matter. Sub-sectira (2) of the same section 
provides that in def^t of such person forth. 


with obeying such injunction, the JIagistrftto 
.may himself use, or cau.so to b;3 naod, such 
means as ho thinks fit to obv'mto ^auoh dpager 
or to prevent such injury. A plaifir reatogol. 
tho two suii.sections makes it cloaWr that Te.\ 
course to tho .stop envisaged by submeochoaU'll 
cau ho taken only if firatly an in«(Saohonv:\ 
issued under sub-scction ( ij to t»|'i 
against w'liom tho conditional order ft. 
and, secondly, if ho had failed obey the! 
same. In this view of tho Logislatift VO duco\ 
live, tho Magistrate cannot act 
section (2) without first issuing an inj» ''..unchQDl 
under snli ccction (i). That clearly M ’evlsto 
the concluaiou that tiio Afngistrata w'as • ’^gally 
unjustified lU directing the Folico Offic^k V w i' 
open llio road whilo passing tho conditioBd.' vw 
order itself. Tho loardci Additional Ses3io\^ 
Judgo has described that part of tho ovdo^^ 
as ''higb/y irregular aaJ iUagal.'’ I ageeo that> ^ 
it is so. The Calcutta High Court held in the 
case of Jobed Ali v. The Crown, (1918) 52 
Cal W N 757, that no action can be fakeni 
under sub-soction (2) of S. 112 rvithout first! 
issuing an injunction under sub-section (l)of 
that section. With respect I agree with that 
proposition of law. Therefore, I hold that the 
direction issued to the Folico Officer by the 
Magistrate -a-as illegal. 

8, This brings us to the question of limita. 
tion. Tho direction to the Police Officer was 
issued on 18-7-1060, the date on which the 
conditional order was made, while the revision 
applicat'ion was filed in the Court of the 
Sessions Judge on 11.4.19G7, According to 
Art. 131 of tho Limitation Act, 19G3. the 
petitioner cOuld have filed the revision within 
90 days from the date of the impugned order. 

The revision petition was, therefore, hopelessly 
barred by time. I see no escape from that 
conclusion. Suh.section (1) of 6, 3 of the 
Limitation Act provides emphatically that, 
subject to tho -provisions contained in Ss. 4 fo 
24, every suit instituted, appeal preferred, and 
application made after the prescribed period 
shall be dismissed, although limitation has not 
been set up as a defsnee. In face of this 
statutory injunction, I have no alternative but 
to hold that the revision petition had been 
rightly rejected by the learned Additional 
Sessions Judge as barred by lime. 

9. However, I feel inclined to interfere 
under Art. 227 of. the Constitution with a 
view to set aside the illegal order issued by 
the Magistrate directing the Police Officer to 
restore the pathway temporarily. It is well 
settled that the High Court can take recourse 
to the provisions of Art. 227 suo motu provid- 
ed there is an error apparent on the face of 
record. As held above, the Magistrate had no 
legal authority to give direction to the Police 
Officer Without first issuing the injunction 
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order under S. 142 (l) requiring the present 
petitioner Ganga Goala to do the needful 
and he bad failed compliance. The legal error 
commitled by the Magistrate is too apparent 
on the record. Hence, I set aside the order 
directing the .Police OiBcer ' to restore the 
pathway teiutporarily. 


10. Ab a^Vesult, I accept the revision peti- 
tion to tiie/'extent that the order issued to the 
Police OSic'pr is vacated. The other prayers 
maae in petition are disallowed. The case 
73 remand'^q to the Magistrate with the direc- 
tion that ^0 should proceed further in accord- 
ance with^tjjQ provisions of law contained in 
Ss. of the Code. He may, in his 

‘^'®®’^^^ion, proceed against Ganga Goala for 
complying with the conditional order 
ed under S. 138 nor showing cause against 
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Casa remanded. 
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AIR 1970 ASSAM AND NAGALAND 121 
CV 57 C 29) 

P. K. GOSWAMI. C. J. AND 
D. M. SEN. J, 

Maian Mia and others, Accused-Appel- 
lants V The State, Respondent, 

Criminal Appeal No 119 of 1968, D/- 
23-2-1970, from order of S, J., Cachar, 
D/- 19-11-1968. 

(A) Evidence Act (1872), S. 32 — Dy- 

ing declaration — Recording of — Cor- 
rect mode — It must be recorded in the 
exact words of declarant — ^ It need not 
be in the form of questions and answers 
— Further, it may be open to objection 
if information is elicited by putting lead- 
ing questions. (Para 8) 

(B) Evidence Act (1872), S. 5 — Cre- 

dibility of witnesses — Witness trying to 
implicate persons in a s'erious charge of 
murder is unreliable. (Para 10) 

M H. Choudhury and M. S Rahman, 
for Appellants: R. C. Choudhury, Public 
Prosecutor, for Respondent. 

GOSWAMI, C. J. This appeal is by 
three appellants who are the only con- 
victed persons out of twelve including 
them charged before , the Court of Ses- 
sion^ under various sections of the Indian 
Penal Code These three were convicted 
under Sections 302/149, 302/34 and 147, 
I P.C. and sentenced to imprisonment for 
life under the first two sections and one 
Tear’s R I under Section 147, I P C 

2. Prosecution case as revealed in the 
first information report is that on 2nd 
September, 1966 at about 8-00 AM. when 
Ramesh Chandra Nath (deceased) and his 


son Rabindra Kumar Nath (P.W. 4) were 
ploughing their land, accused Maian Mia 
along with 30/35 persons armed with 
lenjas, spears, daos and lathis attacked 
them from all' directions. Ramesh and 
Habindra received severe injuries and 
Ramesh who was removed to the Bar- 
khola hospital succumbed to the injuries 
the same day after a dying declaration 
had been recorded by the doctor attend- 
ing him there. Rabindra who received 
medical treatment at Silchar has surviv- 
ed the attack. 

3. According to the prosecution, 
Ramesh and his brothers have cultivable 
land under jote from their aunt Champak 
Devi measuring about 14 kears and they 
have been in possession of the same since 
the time of her husband under whom 
also they had- held the land, Ramesh 
was separate from his other brothers and 
while he had separate possession of four 
kears, he also along with his brothers 
had joint possession of the remaining 
kears. It is said that on the date of 
occurrence when Ramesh and Rabindra 
were on their field ploughing a portion 
of this land, the accused persons along 
with many others came in two boats and 
attacked them resulting ' in injuries to 
both the persons vwth the result as above 
stated. 

4. Prosecution examined 13 v/itnesses 
including two doctors and two police 
officers. The evidence of another doctor 
who was examined in the Committing 
Court has been tendered in the court 
below. The defence of the accused is that 
they are innocent and accused Maian 
particularly states that the land was in 
ins possession under Champak Devi and 
that his servants Jonab Ali, Aktar Ah, 
Jomsed Ali and Irsad Ah went to 'the 
field for clearing water hyacinth and he 
knows nothing about the occurrence, 

5. Prosecution rests on the evidence 
of Lakshyamam Nath (P.W. 1), Rabindra 
Chandra Nath (P W. 4), Gour Ch. Rai 
(P.W. 6), Basant Rai (P.W. 7), Girindra 
Das (P.W* 8), Kumud Raman Nath (P W. 
9) and Suresh Chandra Nath (P.W 10), 
who, according to it, saw the occurrence 
It may be noted here 'that the learned 
Sessions Judge disbelieved the evidence 
of PWs 1, 6 and 7 and the learned Pub- 
lic Prosecutor who appears on behalf of 
the State fa/My concedes that he cannot 
say that the|rconclu.sions arrived at by the 
learned Sesllions Judge with respect to 
them are uliiustified. We have gone 
through the evidence of these three wit- 
nesses and are satisfied that the learned 
Judge was lustified in not relying upon 
their testimony for the purpose of con- 
sidering the charges against the accused 
persons We may only briefly state that 
P.W 1 is no one else than the brother of 
the deceased and wrote a detailed first 
information report, according to him, on 
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the verandah, of the Jiospital after death 
of his bi other and lodfied the same at the 
Thana at 4-00 P.M. althou«h the Thana 
recoid under Section 154 oi the Ciiminal 
Proeediuc Code sliows Uiat tlie repoit 
was lodged at 12 noon Bo Dial as Jt 
may, this eihar was prepared after the 
death of his brother winch is clenriv nol- 
ccl in the docurnont itFclf. AUhoii;}h 
he does nol catccoucaliy^ slate in this 
oibar tliat he iiad seen the occiuvvnco, 
reading it. one takes the impiessKJii that 
lie iiad scon Maian, his son and iicphey/.: 
attacking the persons, being aimed with 
various weapons. In evidciue be men- 
tions Jiaving met various witnesses at the 
place of occuiienco, but lie docs not state 
?nv names in this eihnr. On tlie other 
hand, lie states tliaf "the names of other 
accaised poisons and witnesses v.ili he 
revealed at tlic tune of investigation' 
So fai as the accused arc concerned he 
only names Maian All, ins son and 
nephews along witii oO/.'i.l per sons. Since 
admittcdlv Maian Aii han^ two sons fac- 
ing taal and he has used sitmulai number 
in the eihar, it is not even claiiuod din- 
ing investigation v'iiich .son was inennt 
bv tins Witness. There is also nothing 
to show tiint any of the accused persons 
facing tual aio the nephews of ■‘''^1*'’’} 
Ah Bo that as it may, P.W. 1 stated 
that ho leached the place oI 
fiKsl of all He also staled that his bro- 
thers also airivod theie. Bo was m 
house at the time and the place 
lonce would be about half a mile fiom 
his house He further slated that 

'-suddenly, at about morning (/8 heard 
hulia 'Kamesh Nath is being murdered 
by persons' m the field I w'ont to the 
place of occurrence and saw accused 
Maian Mia dealing blows on the bead oi 
Ramesh Nath rvith a lathi fiom a distance 
.of 20/25 nals At that time I saw another 
of 20/25 persons in the boat The boat 
anchored at a distance of 20/2 d nals to 
the west of the place of occurrence. 
Maian Mia got up on the boat having 
-dealt blows x x ' x ^ w 
As soon as they had got up on the ofwt 
and 1 had fust reached the place, the 
boat sailed away. Another boat was sail- 
ing to the south-west of this boat at (a) 
distance of 20/25 nals.” 


It IS therefore clear that this witness 
could not have seen the occurrence On 
his own showing he, was haW a mile away 
and there is evidence on reqord to show 
that there was flood and the entire area 
was flood-affected and people had to 
punt their boats in order to go from one 
place to another The learned Sessions 
Judge is therefore perfectly iustified in 
reiectmg the testimony' of this witness, 

(3. P.W. 6 also saw the assault from 
his house which is about two furlongs 
from his homestead This witness stated 
that he had identified . accused Nisar Ah, 


who IS not an appellant, in the iad- It ts 
also not clear why this witness had to 
be taken to the tail for identification of 
accu-sed persons V/e have \ nothing to 
show that there was any Ic^ idetitifiM- 
tion parade field in this case althougli the 
ojhjr only gave the name cjf« Maian and 
none else. Tliis witness camc\ by boat 
from his liousc after hearing 
file effect "man is being kiJlc 
mits that the place of occur icnc' 
visible before he got up on Hi 
men cpirv tn thoir .sigiit only 
had advanced about 20/25 nals 
It IS ch/iicult to rely on the tr.st 
ipcognition of accused pensons a^ 
ants bv„thi,s witness. The learned 
was fuliv iustified in chsc.arding m 
inonv. P.W. 7 also was at his hous 
went to the place of occunence 
hearing a ciy 'T am being I 

hi w killed". He V'Girt on the same boat 
wjlirPW 0 and another Padmalal who 
is not examined m the case For the 
leasor.s already given for discarding the 
evidence of P.W G, we are unable to relv 
on the testimony of this witness as well 
and agree with the finding of the learned 
Sessions Judge in this respect. 


lAartti to 
■ly. Tie ad- 
jc was not 
t. boat and 

' alter bs ' 
'' bv boat 
• .'monv of 

■'■'■r. assaiV 

x.tcstv 
adv yad 
oMt« 
'W 


7. There leinains now the evidence 
of P V/s 4, 8. 9 and 10 P. W. 4 is the 
son of the deceased and he also received 
severe imuiies on his ponson He stated 
that Maian first dealt a lathi blow on the 
head of his father. Then all the perso.ns 
began to assault. Father raised alaim 
and he rushed towards him Then Nimar 
blocked his way and Maign hurt him 
with a lathi. Then Maian inflicted a 
"Sulphi"' on his head When Abdul J^o- 
bar dealt cut blow, he tried to catch hold 
of the same 'and sustained imury on 'ms 
hand. He fell down when all assaulted 
him and he lost his sense According to 
him, he regained his sense at Barkhola 
■hospital In the course of cross-exa- 
mination he was confronted with ' an 
earlier statement which he had made be- 
fore the police to the effect that he stated 
to the police that the accused persons 
first assaulted him getting down from the 
boat and then he lost his _ sense. This 
statement, which he denies, has been 
proved by the defence through the poUce 
officer (P'W. 131. If bis earlier statement 
to Abe police is correct and be was the 
first man to be assaulted as a result oi 
which he fell down senseless, his testi- 
mofiy that he had seen the assault on his 
lather cannot be relied upon Unfortu- 
nately there is no charge framed against 
all these accused persons for assaulting 
this witness. 

8. At this stage we have also to bear 
in mind the dying declaration of the de- 
ceased The learned Sessions Judge has 
brushed aside this statement vffiich is 
raarlced as Ext 3 as unimportant _ ' We 
are, however, unable to treat it in tne 
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ananner in which the learned , Sessions 
"Judge has dealt with this important piece 
ot evidence The statement of the de- 
.-ceased recorded in Ext 3 may be set out* 
went to plough, Junab All and his 
-sons and brother and 30/35 persons — I 
<10 not know their names — assaulted me 
with lentav' spear, dao and lathi Mai'an 
-hurt me\oh mv head”. 

It is cun/|)us as- well as intriguing that 
the officer who must have seen 

this declaration took no steps to 

, amt JunsF^ All and his sons and 'brother 
.uhder a'^grest Even though the learned 
ijessions fJ Judge during the course of the 
considered that this document is 
Tgdhpo^^tant. the investigating officer 
enftio reason to think about it in the 
way while he was commencing in- 
^^J^stigation In order to track the offenders 
jplhis IS a most unsatisfactory way of in- 
'westigating a case under murder charge. 
P.W 4 does not say a word about Junab 
-All and his sons and brother although 
the deceased had made such a statement 
The doctor (P W. 6) who recorded the 
dying declaration stated that the iniured 
■spoke in a distinct tone and he faced no 
-difficulty in understanding what he said. 
"We are not impressed with the evidence 
■of PW 4 in giving a complete go-by, lor 
reasons best known to him, to the story 
:given by the deceased who was passing 
-away within a short time of making that 
staternent It is not possible to think 
that at that hour of impending death the 
deceased, in the entire circumstances of 
this case, would implicate Junab Ah, his 
sons and his brother if they were not 
really the assailants It is further intri- 
guing that Lakshyamani Nath (PW. 1) 
■does not state a word regarding Junab 
-All, his sons and his brother, but instead 
implicates Maian. his son and nephews 
There is therefore, scope for thinking 
"that the servants of Maian have been 
given a go-by and the master has been 
brought to the scene to avenge the un- 
fortunate death There is another in- 
firmity in the dying declaration that 
Maian as such has not been named there- 
in, but if he is the person he has been 
-described as Milan, Prosecution has 
not taken any care to bring to light whe- 
ther Maian was also known in the village 
as Milan The learned Sessions Judge 
was not iustified for the reasons given by 
-•him to discaid the dying declaration in 
, ' ‘ the way that he has done It is not 
necessary that the dying declaration 
should be in the form of questions and 
answers The declaration should be 
taken down in the exact words of the 
, person making it. It should be ipsissima 
verba of the person making it On the 
other hand, it, may be open to obiection 
if leading questions are put to the decla- 
- , rant for the purpose of eliciting informa- 
■^tion It is for the Court to decide in 
■1970 Cri.li.T. 84.' 


the circumstances .of each case whether 
the statement recorded is the free, volun- 
tary, clear and unambiguous statement 
of the deceased at the time when he was 
capable of making that statement, . This 
document has fulfilled .that test in the 
case on the evidence of the doctor who 
recorded the same To brush aside this 
dying declaration is only to deprive the 
accused of the benefit ' which they could 
easily claim in a case of this nature, when 
some other accused are substituted for 
the prominent ones mentioned by the 
deceased Keeping this aspect in view 
also we are unable to give any credence 
to the evidence ot P.W. 4 which we dis- 
cussed above. 

9. PW 8 has land contiguous west of 
the land < of Gour Netai which’ is to the 
adiacent east of the place of occurrence. 
He was said to be on his land when he ^ 
■heard a cry ih the iote land of Ramesh 
Nath He saw about 15/20 persons as- 
saulting Ramesh Nath and his son with 
lathi, lenia, dao etc He went 10/12 nals 
towards that direction and his statement 
is that Maian Mia, Abdul Jabbar, Miiazur 
and Sampd were assaulting He also had 
seen Indrai Ah fighting He raised a cry 
"theie is bichar” By this time the wit- 
nesses came by boat Then the accused 
persons left the place before the w.itnes- 
ses came Lakshyamani also came. He 
then went to the place of occurrence and 
found Ramesh and • Rabindra Iving in an 
iniured condition His evidence in 'cross- 
examination is that one could go to the 
place of occurrence from* his land on 
foot There was no water m between. 
He also admits that his ^land will be 100 
yards away from the place of occurrence 
and middle plot was with growing paddy; 
even the plot of Gour Netai was with, 
standing paddy He however stated be- 
fore the police during investigation that 
he could not go to the place of occurrence 
immediately as there was standing water 
in between his field and the place of oc- 
currence. This statement has been prov- 
ed through the investigation officer. He 
also had to admit in the course of his 
cross-examination that he could not state 
who hurt whom and at which part of the 
body He admitted that he came along 
with Laksh-yamani 'and he saw Lakshya- 
mani going after the accused persons got 
up on the boat The evidence which we 
have noticed above does not inspire any 
confidence We are not satisfied that 
this witness saw the occurrence He is 
in the same boat with Lakshyamani so 
far as the quality of evidence is con- 
cerned 

10. PW 9 was ploughing on his own 
land and saw two boats coming Persons 
from one boat entered into the land of 
Ramesh Nath 10/12 persons started 
fighting as soon as they entered the land. 
He recognised only Majan Mia among 
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those persons who were fighting?. He re- 
co/^niSed no other pei'son. At this stane, 
the Public Prosecutor in the Court beloyv 
was Riven permission to draw the atten- 
tion of the witness^ to his earlier state- 
ment to the police "to the effect that he 
had stated therein as lecoRiiisinR Abdul 
Jabbar, Rekman, Sattar and Miiazur. Ho 
then admitted that he did state to the 
police that lie had recoRnised the above 
four persons as well He Rave no leason 
why he omitted to implicate those four 
pel sons and about his concentratinR on 
Maian Mia In absence of any satisfac- 
tory explanation, it is difficult to lely on 
the testimony of a witness who has no 
scruple to implicate any persons to his 
or somebody else’s wish or likiiiR in a 
serious charRe of murder. We are, there- 
fore. unable to lely on the testimony -of 
P.W. 9. 

11. We are now left with P.W. 10 who 

was another person who had land neaiby 

and was said to have seen the occurrence 

from his land He stated that there were 

25/30 persons armed wdth lathi, lenia and 

dao Ramesh and Rabindra have been 

hurt He stated; 

{ 

"I recoRnised four/five persons when 
they were boaidinR on the boat after 
•fiRhtinR— they are Maian. Abdul Jabbar, 
Miiazur I recoRnised these very three 
persons”. 

At this staRe. the Public Prosecutor was 
allowed by the Court to draw attention 
of the witness to his earlier statement to 
the police and he denied that he had 
stated therein that Sattar. Saniid. Kuti, 
Rekman and others had also fouRht The 
character of his evidence is therefore of 
the same type as that of P W 9 and the 
reasons Riven for discardinR the evidence 
of P W 9 equally apply to this witness 
This witness has also no scruple to impli- 
cate persons indiscriminately in a murder 
charRe 

12. In the result, the evidence of all 
the witnesses who have deposed to the 
occurrence is found to be unreliable, and 
.we find it iudicially unsafe to convict 
these three appellants on their testimony 
It is true that one person has been killed 
and another received severe iniury while 
defendinR their possession about which 
there is sufficient, evidence We have 
some lustifiable suspicion that the case 
must have taken' shape after some deli- 
beration and that is the only reason why 
Junab All and others have vanished into 
thin air and other persons who may not 
have been there have fiRured prominent- 
ly in the case At any rate, the accused 
are entitled to the benefit of reasonable 
doubt in this case and they are acquitted 
of all the charRes. 

13. The appeal is ^allowed and the con- 
viction and sentence of all the accused 
persons are set aside Accused Maian 


Mia shall be released from lail forthwith 
and the other two accused persons whu 
are on bail shall be discharRi^d from their 
bail bonds 

14. D. M. SEN, .1. ; I aRree) 

Appall alk'fe.jefi 

'la 


1070 csi. L. J. 1330 (YoJ. 76, 

AIR 1970 r OMBAV 333 (V 57 fl 

CIIANDRACHUD AND GATll^.s[E, ]]. 

Sliolapur Municipal Corporation^^ , and an- 
other, Petilioncis v. Ramkrishna VA'Pji Beldur 
and anollier. Respondents, ' % k 

Criminal Revn. Appln, No. 824 oni 
DA 15-2-1968. 

(A) Municipalities — ; Bombay Prmi® ',idal 

Miinicip.al Corporations Act (59 of 19j 
Sell. Ciiap. Vin, R. 29 (1) (d) — Offenc’i^ 
of imporfing goods avitbout pa>’ing octroi 
duty — Mtinicip.al Commissioner has no 
power to compound offence either under 
Criminal Procedure Code or under the Act 
— AIR 1954 Bom 427, Ref. (Para 7) 

(B) Criminal P. C. (1898), Sch. H, second 
part — Offences against laws other tban 
Penal Code — Arc non-compoundable. 

(Para 3) 


(C) Mum'eipalities — Bombay Prorincial 
Municipal Corporations Act (59 of 1949), 
Section 481 (1) (b) — Power of Municipal 
Commissioner to compound offences under 
the Act — E\tent of. 


The power conferred by Sec. 481 (1) (b) 
is a qualified power and the nature of that 
power IS that if an offence under (he Act 
IS capable of being compounded under any 
law, as for example, the Code of Criminal 
Procedure, the Commissioner may compound 
that offence. But if the offence cannot be 
legally compounded under any law for the 
time being in force, the Commissioner would 
have no power to compound the particular 
offence (Para 4) 

(D) Criminal P. C. (1898), Section 345 — 
Compounding offences — Scheme of sec- 
tion^ is that offences not specified in sub- 
sections (1) and (2) cannot be compounded 
in riew of sub-section (7) of Section 345. 

(Para o) 

(E> Municipalities — Bombay Provincial 
Municipal Corpoi .ations Act (59 of 1949), 
Section 393 — Section has nothing to do 
■with composition of offences under Act — 
Question of compounding of offence has to 
be decided by refeience to Sec. 481 (1) (b). 

(Para 8) 

(F) Criminal P. C. (1898), Sections 1 (2) 
and 5 (2) — Combined effect of. , 

The conioint effect of Section 1 (2) and 
Section 5 (2), Criminal P C, is that all of- 
fences, whether under Penal Code or under 
any other law, have to be investigated, m- ' 
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quired into, tried and otherwise dealt \yith 
according to the provisions of the Criminal 
Procedure Code, unless there be an enact- 
ment regulating the manner or place or in- 
vestigating, inquiring into, trying or other- 
wise dealing with such offences in which case 
such an enactment will prevail over the Code 
of Crimiiuai Procedure, and that the provi- 
sions of sreecial or local law will prevail over 
those of ythe Code of Crimmal Procedure 
unless, the.J-e is a specific provision to the 
contrab. (Para 9) 
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Pf-ige^ash S. Shah, for ' Petitioners, Ragh- 
npenora A. Jahagirdar, Hon. Asstt. to Govt, 
guilder, for State (Respondent No. 2). 
t^^CHANDRACkUD, J.; This revision ap- 
plication raises a question of some interest 
.and importance. Stated briefly the question 
is whether the Commissioner for the Muni- 
cipal Corporation of Sholapur has power to 
compound an offence rsommitted by t^ Is 
respondent under Rule 29 (1) (d) of Chap- 
ter VIII of the Schedule to the Bombay 
Provincial Municipal Corporations Act, 1949, 
(hereinafter called “the Act ), The Ist res- 
pondent brought a scooter within the hmite 
of the Municipal Corporation on' the 6th 
February 1967 without paying the octroi 
duty. On the 15th of March, 1967. the 
Municipal Corporation filed the present 
complaint against the 1st respondent, charg- 
ing him of the offence of importing the 
scooter without the payment of duty. The 
Municipal Commissioner compounded the 
offence on the 29th of May 1967, presum- 
ably in the purported exercise of the power 
conferred upon him by the bye-laws of 
the Municipality. The 1st respondent then 
filed a pursis before the learned Magistrate 
that the offence was compounded and, there- 
fore, the complaint should be disposed of 
after recording the composition By his 
order dated 24th of July, 1967, the learned 
Magistrate has held that the Commissioner 
has no power to compound the offence and, 
therefore, the composition cannot be record- 
ed. The correctness of this order is chal- 
lenged m this revision application. The 
matter had come up for hearing before Wagle 
J. who has referred it to the Division Bench. 

2. For a proper decision of the question 
whether the Commissioner has the power to 
compound the offence, it would bo neces- 
sary to consider the relevant provisions of 
the Crimmal Procedure Code and of the 
Act, Section I, sub-section (2) of the Crimi- 
nal Procedure Code provides, to the extent 
it IS matenal, that in the absence of any 
specific provision to the contrary, nothing 
in the Code shall affect any special or local 
law for the time being in force. Section 5, 
sub-section (1) of the Code provides that 
all offences under Indian Penal Code shall 
be investigated, inquired into, tried and 


otherwise dealt with according to the provi- 
sions of the Code. Sub-section (2) of Sec- 
tion 5 provides that all offences under any 
other law shall be investigated, inquired into 
tried and otherwise dealt with according to 
the provisions of the Crimmal Procedure 
Code, but subject to any enactment for the 
time being in force regulating the manner 
or place of inveshgating, mquiring into, try- 
ing or othenvise dealing with such offences. 
Section 345 of the Code which, deals with 
composition of offences consists of seven 
sub-sections. Sub-section (1) provides for 
the composition of certain offences under 
the Indian Penal Code by the persons men- 
tioned in the table. Sub-section (2) pro- 
vides for the composition of certain other 
offences under the Indian Penal Code with 
the permission of the Court. Sub-sec. (7) 
provides that no offence shall be compound- 
ed except as provided by Sechon 345. Sub- 
sections (3) to (6) are not relevant for our 
purpose. 

3. Two schedules were ongmally ap- 
pended to the Code of Criminal Procedure, 
but the first schedule was repealed by Act 
No, X of 1914. The second schedule con- 
tains a Tabular statement of Offences and 
one of . the columns of the Table, viz , 
Column No. 6, prescribes whether the parti- 
cular offence is compoundable or not. The 
schedule can be roughly divided into two 
parts, the first part dealing with the offences 
under the Indian Penal Code and the second 
part with offences against laws other than 
the Indian Penal Code. The second part 
which IS headed “Offences against other 
laws" provides in effect ' that no offence 
against any law other than the Indian Penal 
Code can be compounded. The second part 
deals with offences of four different catego- 
ries The first category relates to offences 
punishable with deatli, imprisonment for life 
or with imprisonment for seven years or up- 
wards. The second category deals with of- 
fences punishable with imprisonment for three 
years and upwards but less than seven years. 
The third category deals with offences 
punishable with imprisonment for one year 
and upwards but less than three years. The 
fourth category deals with offences punish- 
able with imprisonment for less than one 
year or with fine only. The sixth column 
m respect of all the four categories says that 
the offence is “not compoundable ” All of- 
fences from those punishable with the sen- 
tence of fine only to offences punishable with 
the sentence of death are exhausted by the 
four categories of the second part of the 
second schedule and since such offences are 
made non-compoundable no offence against 
any other law, that is to say, a law other 
than the Indian Penal Code, is capable of] 
being compounded. Now, turning to the pro 
visions of the Act, S. 481 provides by cl (b) 
of sub-secbon (1) that the Commissioner may 
“compound any offence against this Act or 
any rule, regulation or by-law which under 
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the law for the time Ijciuk m force ntay 
legally he compoiindecV Section 393 of tlio 
Act, which IS the onh' other provision of 
the Act -which requires to he noticed, pio- 
vidcs biiefly that coiitiavenlipn ol ceilain 
provisions mentioned m the table contained 
in the section will amount to contravention 
oi the concspoiidmg sections ol the Indian 
Penal Code as specified m the table 

4. It is iiigcd by Mr, Shah, who appears 
on behalf ol the pctitioneis, that the Muni- 
cipal Commissioiu’i has- , got the power to 
conipmmd all ofrcnccs under the Act, in \ lew 
of the piovisioiis tontamed m Section ItSl 
(!) (b) ol the Act. We find it impossible to 
accept tins submission The' provision on 
which .Mi. Shah lelies sass that the Coininis- 
.Moncr in.u coinpoimd any olfence againsl 
llic Act if the olfence may be legally com- , 
pounded under the l.iw for the time being in 
iorce. The \er\' language of the prosision 
shows that it was never intended to confer 
an absolute powc'r on the ConiiiiissioiK’i to 
coinpnnnd any .iiid e\eiy offence against the 
Act or ag.nnst the rules, rcgnlalions or b\- 
Idws under llie -Act. 'Ihc power conferred 
by Clause (b) of snb-seelioii (I) of See. tSl 
IS a qualified powci and the nature of that 
powoi IS that if an olfence under the Act 
is capable of heing coiiiponnded under anv 
law, as for osampic, the Code of Ciimiiial 
Proecdnic, the Commissionei m.n com- 
pound that olfence If is patent that if tlie 
olfence cannot be Icg.illv componnded under 
an\ law foi the time being in force, the Com- 
missioner would have no power to compound 
the paiticular olTcnco. 

3. The leal question, llicicfore, is not 
whether (he Commissioner lias got the power 
to compound tlie paiticular olfence under 
clause (b), but whelbcr as contemplated by 
that danse there is any law for the time 
being 111 force under which the offence may 
be IcgalK compounded The only otlier law' 
which in this behalf would be relevant is 
the Code of Ciiminal Pioccduie. Now*, in 
order to determine whether an olfence of the 
present natnie, viz , importation of the goods 
w'lthout the pa> mcnl of -octroi dutv, can be 
legally compounded undei tlie Code of Cri- 
minal Procedure, it is necessarj' to beai m 
mind the scheme of Section 345 of the Code 
The scheme is that offences specified in sub- 
sections (1) and (2) can alone be compound- 
ed and that too by the pei sons' w'ho are spe- 
cified in the sub-sections as being -entitled to 
compound the 'offences The additional 
limitation on the power of composition js 
that the offences specified in sub-section (2) 
of Section 345 can be compounded wnth tlie 
permission of the Coiiit only Under sub- 
section (7) of Section 345, no offence can 
be compounded except as provided by tlie 
section and, therefore, it is clear that the 
scheme of Section 345 is that offences w'liicli 
are not specified in any of the sub-sections 
of Section 345 cannot be compounded The 
scheme' of Section 345 is not that all offences 
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c.an be compounded except those which arc 
specified. Tins aspect is miporfaiit for fhe 
leason tliat, in view of (he provisions con- 
laiiiecl 111 .Section 3-15, an offence c,in he 
leg.illy cornponnded under the Code lo'ih 
the Code spccificall}' piovicles thafl thc/o5cncc’ 
can bo tompoiiiided . \ J 

a. That lakes ns to tlie secoiM/y pari ol 
the second sclicdnle of (he Code, j Aw prosi- 
sioiis of which liavc been set Iw 

already, II is clear from lliose 4,.p’-ovisions 
that no oireiKC against a law othcM- than the 
Iiifli.in Penal Code can possihlvB^ be etiin- 
poniided, becMiise in respect of ol]m‘'coccs of 
ail categories under the other laws^'.' the ex- 
press pros ision made m coliimn she 

second schedule is that the Offences arlfc''-l.’ “not 
compoiindahle”. 

7. It IS thus cle.ar (hat an offence ag,i^|^^' irst 
flic let, being .an offence under aiis' oti^k ''■''ir 
I,iss% c.ainiot be leg.ills compounded unde^^ ' 
(he Code .Apart from the Code, there isj 
no enactment jic’rmiltfng the composition of 
such offences and, therefore, it most follosv 
that tlie Commissioner has no posver to eoin- 
poiind the oflciicc 

S. Mr. .Shah s.as's (h.K this construction 
would render clause (b) of Section ^31 (1) 
iingalory, for svji.it is given bv one hand 
sli.il! h.ivc lieen taken assay by the othc’- 
Wo do not agree ss'ilh this submission What 
clause (b) gis'Gs is itself a qualified power 
The qnalific.itioii subject to winch the Com- 
niissionci may exercise his posver to com- 
pound an offence is that the offence must be 
capable of. being leg,d!v compounded under 
any lasv for tlie tunc being in force The 
iiitciilioii of, the Legislature, tlierefoie, was 
not to confer a blanket poss'ci on the Com- 
missioner to compound offences of all kinds 
.ind types, but to retain intact liis power, 
if ans , to compound offences under any other 
law' for (he time being m force As the 
posver confericd bs clause (b) is itself Imiit- 
cd. It xs’oiild, m oiii opinion, not be oonect 
to sas tliat to liold that tlie powei is limit- 
ed is to rendei nugatoiy the posver itself 
Mr. Sfiah has drass'ii our attention to Sec- 
tion 393 of the .Act sxhich prosides that of- 
fences under ceitam sections of tlie Act. like 
Sections 194, 319 and 477, shall be deemed 
to be offences under Sections 277, 183 and 
177 of the Indian Penal Code i especlivcly. 

Noss', the offences under these tliree sections 
of the Indian Penal Code are non-compound- 
able and the aigument of Mr. Shah is that 
the Legislature has given in Section 393 a 
clue to its intention that all offences against 
the Act except offences against the sections 
mentioned in the table to sub-section (1) of 
Section 393 should be deemed to be com- 
poundable This mterpietation, in our opi- 
nion, IS too fai -fetched. In the first place, 
Section 893 has nothing to do w'lth the com- 
position of offences and if Mr. Shah is right 
that sub-section (1) of ' that section furnishes 
any clue to the intention of the Legislature, 
such a clue could onl}' be that offences under 
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the sections mentioned in the table are clear- 
' ly not compoundable, There is nothing in 
Section 393 from which to infer that for 
the leasons that offences under certain sec- 
tions of the Act have been e^quated with 
offences under certain sections of the Indian 
Penal Code which are non-compoundable, 
joffences'. against other sections of the Act 
hvould bAcowe compoundable 'Whether an 
loffence viryier any of the sections of the Act 
IS compor rJndahle or not is a question which 
/must be ^‘■Vcided by reference to the language 
/of Secl/’®jn '481 (1), (b) and that provision 
/leaves doubt that the power of the Com- 
/missJon'^Jer to compound such an offence is 
suojee Ij- qualification that the offence 

g'^ahle of being ^ legally compounded 
any law for the time being in force. 
Aj^^diis test is not satisfied and if this condi- 
wlj^^on is not fulfilled, the Commissionei would 
I Ivinave no power to compound the offence. 

9. It is really not necessary, in view of 
the specific provision of Section 481 (1) (b) 
of the Act, to consider the implication of 
Section 1 (2) or Section 5 (2) of the Code 
of Criminal Procedure, but Mr. Shah has 
relied on those provisions also and we might, 
therefore, briefly discuss tliose provisions. 
Under sub-section (2) of Section 1, the pro- 
visions of the Code cannot affect the provi- 
sions of any special or local daw unless there 
is any specific provision to the coiiTary. 
Under sub-section (2) of Section 5 offences 
under laws other than the Indian Penal Code 
are required to be investigated, inquired into, 
hied and otherwise dealt with according to 
the provisions of the Criminal Procedure 
Code, subject to any enactment regulating 
these matters. Now, the conjoint effect of 
these provisions is. — 

(1) That a]l offences, whether under the 
Penal Code or under any other law, have to 
be investigated, inquired into, tried and other- 
wise dealt with according to the provisions, 
of the Criminal Procedure Code. 

(2) This rule is subject to the qualification 
, that in respect of offences under other laws, 

that IS to ,say, under laws other than the 
Indian Penal Code, if there be an enactment 
regulating the manner or place of investigat- 
ing, inquiring into, trying or otheiwise deal- 
ing with s-uch offences, sueh an enactment 
will prevail over the Code of Criminal Pro- 
cedure, and 

„ (3) The provisions of special or local law 

will prevail over the provisions contained in 
the Code of Criminal Procedure unless there 
is a specific provision to the contrary 

10. Now, applying these principles, theie 
can be no doubt that the Municipal Com- 
missioner has no power to compound offen- 
ces under the Act because by reason of the 
specific provision contained in the second 
part of the second schedule to the Criminal 
Procedure Code, such offences cannot be 
compounded at all. If there were a provi-, 
sion in the Act itself to the effect that the 
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offences under the Act could be compound- 
ed, it would have been possible to uphold 
Mr. Shah’s argument that such a provision 
in the special law would prevail over the 
provision contained in the Code of Criminal 
Procedure. As we have, however, indicated 
earlier, the provision contained in Section 481 
(1) (b) of the Act itself gives a' place of pre- 
cedence to the provisions contained in other 
laws, for what it says is that the Commis- 
sioner may compound offences under the 
'Act if such offences can be legally com- 
pounded under any law for the time being 
in force Thus, ev^en if the provisions con- 
tained in Sections 1 (2) and 5 (2) of the 
Code of Criminal Procecluie were taken into 
consideration, the same result would follow. 

11. Before concluding, we might refer to 
a decision of Chief Tustice Chagla in the 
case of Trikamdas Udeshi v Bombay Muni- 
cipal Corpn , 56 Bom LB 264, to which the 
learned Assistant Government Pleader has 
diawn our attention" A person who was 
found travelling by a tram-car in Bombay 
without a ticket was called upon bv a Traffic 
Superv'isor to pay a sum of Rs. 5/- by way 
of penalt)', which vv'as truly m the nature 
of composition He- paid the penalty and 
then filed a suit against the Bombay Muni- 
cipal Corporation to recover the amount as 
hav'ing been paid imdei coercion His con- 
tention was that the Municipalih^ had no 
power to compound the offence, for the of- 
fences against/ the Bombay Municipal Cor- 
poration 1888 were non-compoundable. 
The learned Chief Justice held that the 
offence which was committed by the plain- 
tiff in travelling by the tram-car without pur- 
chasing a ticket was non-compoundable and 
that, therefore, the Traffic Supervisor had 
no power to compound the offence, with the 
result that the petitioner was entitled to reco- 
ver the amount paid by him under the threat 
of prosecution Now, the Bombay Munici- 
pal Corporation Act contains in Section 517 
(1) (b) a provision analogous to that con- 
tained in Section 481 (1) (b) of tlie Act, and 
though the language of the two provisions 
IS slightly diffeient, the difference is without 
a distinction It is true that the v'aiioiis 
pidvisions of the Criminal Proceduie' Code 
have not been referred to bv the learned 
Chief Justice, but it is clear from the judg- 
ment that the pow'er to compoiind offences 
undei the lelevant piovision wms not even 
canv'assed 

12. The result may perhaps be unfortu- 
nate, for if the petitioner who had ev'aded 
the octroi duty is willing to pay the duty 
and a small penalty in addition, it 'vould 
be possible to av'oid subjecting him to the 
haiassment of . a ciimmal trial Tt would, 
however, appear that under clause (a) of 
sub-section (1) of Section 481 of the .*\ct, it 
IS. competent to the Commissioner to v”ith- 
draw from the proceedings taken b)’ him 
If such an application is made by the Com- 
missioner, w'e hav'e no doubt that it would 
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■office Sachidananda Banerjee, Assistant 

Collector of Customs and Mr. • Banerjee 
■argues that Sachidananda Banerjee, al- 
thougli successor in office as Assistant 

Collector of Customs, is not the complainant 
within the meaning of sub-clause (3) of Sec- 
tion 417 of the Criminal P. C., and as such, 
•this appeal is not competent. Mr. Banerjee ^ 
has als-o argued on merits and supported the 
view r, taken by the appellate Court. 


T-y Before we take up the preliminar>f 

f t, we propose to deal with the merits of 
case VIZ., whether the respondent had 
lecord player as part of his baggage 
e travelling by air from Singapore Ee- 
sry of the diamonds has not been chal- 
ed and has been proved by the evi- 
;e of a number of responsible witnesses, 
this point two important pieces of evi- 
:;e are the testimony of P. W. 8, Mrs 
y, employee under B. O. A. C. who 
actually escorted the respondent to the cus- 
toms enclosure for examination of the 
baggages and the respondent’s own admis- 
sion m the baggage declaration inventory 
Ex- 2, where he claims the Record, player 
purchased at Singapure as his baggage. Mrs. 
Crey stated in her evidence that respondent 
disembarked from Quantas plane and was 
carrving the record player Ex. 11 himself 
‘while a porter was carrying his suitcase. 
Ex I. She took him. to the custom’s enclo- 
sure for examination of baggages and the 
inventory was signed by her In cross-exa- 
mination she asserted that the respondent 
did not carry any hand bag with him when 
•she conducted him and that he was carrymg 
a record player. Evidence of P. W 8 finds 
corroboration from the. evidence of P. W. 1,’ 
Mr Lobh, Preventive Officer, Customs 

House, Calcutta. He stated that when res- 
pondent came to Customs House, he supph- 
•ed him with the declaration form Ex 2 and 
the respondent himself filled it up. He was 
then asked by the Air Port Inspector Mar- 
cellme to search the baggage and he did it 
in presence of two witnesses, Mrs. Grey and 
Panna De, besides Mr Marcelline He 

searched the suitcase Ex. I and then the 
record player Ex. II, which was locked He 
•opened it with a key supplied by respon- 
•dent and suspected a false bottom. On re- 
moving the venesta wood floor he found 
261 wrist watches. A search list was pre- 
pared and the respondent also signed it 
Ho denies that the record player was foisted 
■on him or that he did not supply the key 
with which it was opened He also stated 
■that tag was attached to Record player and 
not to the Hand-bag This witness is also 
corroborated by P W. 2, P. De, who told 
that the record player was opened with a 
key supplied by the respondent. The upper 
lid was opened with screw drii'er and the 
plate gave way leading to recovery -of 261 
watches. He also told that Ex 4 inventory 
•was written in his presence and signed by 
the respondent. He mentions a suitcase 
•and a leather handbag, the latter was hand- 


ed over to respondent after search. P. W. 4 
Marcelline is the Airport Inspector at Dum- 
dum jMmort and he told P. W. 1 Lobo to 
take a declaration, and search the baggages 
of . respondent and he was present during 
search. He stated that respondent had three 
packages with Inm and lie identffied Exs. I 
and II, suitcase and record player. The 
handbag was returned to respondent at the 
airport. He also corroborates other witnesses 
tliat respondent opened the Record player 
with key in his possession and then he des- 
cribes how the wrist watches are recovered 
after removal of venesta floor. He denies 
that the respondent had only 2 packages 
with him and he is definite that the lecord 
player was v/ith him and he saw him 
coming with it. He denies the suggestion 
that the baggage declaration form was filled 
and obtained from respondent at the Cus- 
toms House or that he did not produce the 
key with which the Record player was open- 
ed. He was retired when he deposed and 
there is no reason for lum to falsely depose. 

8. Prosecution also examined other wit- 
nesses to prove the search and the seizure 
list and they also stated that respondent 
signed the seizure list., Apart from the oral 
evidence, the declaration form clearly shows 
that the record player, purchased by him at 
Singapore was part of his baggage and the 

E lea that this declaration was taken from 
im later at the 'Customs House under 
threat is unbelievable. The learned Judge 
was conscious that it was very valuable evi- 
dence agamst him but he, felt that, “there 
are certain points in this case which lead 
to the conclusion that no conviction can bo 
made only on this declaration form”, for- 
getting that there was unimpeachable oral 
evidence that he was carrying this record 
player while disembarking from the plane 
and that he produced the key with which it 
%vas opened It is true that the learned 
Magistrate, while examining the respondent 
under Section 342, Criminal P C , did not 
draw his attention to this declaration form 
but then there was thorough cross-examina- 
tion of different witnesses on this point and 
it was suggested that it was taken from him 
under threat at the Customs House The 
explanation was therefore on record and the 
learned Magistrate considered the defence 
suggestion and rejected it. There is there- 
fore no question of any prejudice to defence 
in the absence of a specific quesfaon on the 
point and the learned Judge is not right in 
holding that respondent was deprived of the 
opportunities to give any explanation. The 
second point accepted by the learned Judge 
in favour of appellant is the delay in pro- 
ducing the respondent before Magistrate 
after arrest. The plane touched airport at 
about 3 P. M., then was the search in the 
customs enclosure in the manner already 
discussed and the respondent was put under 
arrest at 4 30 P. M and taken to Customs 
House between 4 30 P. M. and 5 P. M. 
Search list Ex. 3 shows search completed at 
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he tleall with on the merits hy tJie learned 
Mimtsliafe. Wc niichf also draw attention 
to llie ohseivations inadc by Cliief •Justice 
Chai'la It) the ease refetred to above that 
piaclieal diffieiiltii-s wliieli the Comoratjoo 
may face by te.ison of (he nb'ence of powiT^ 
to compound ollentes iindei the Art ‘should 
be t;ot over not by rfortiiu; to power-, vhieli 
tlir Mntiicipihlv dots not iiossi v,. but by 
Ilie nccess.irv amoridment of the law.” 

M. In the leMilt, \m* (onfirm tin* order 
passed bv tlie learned .M.icisfrate and db- 
(h.uite (he rule in this petition. 

Rule dht-lnryod. 
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DAS AND K. K. MmiA. J]. 

Sachul in.md.i n.imrji, Appell.mt v. Moli- 
flmnd Wnna, Jh spondent. 

Cnt-unal Appeal .No. 7 IS of 1991, D/- 
T-SAOf.'-! 

(\) Criminal P. C. (ISOSh S. diD — Ap- 
peal fiom nequitt.al — Apptcemtion of eW- 
dencc. 

The powers of Iliph Court in an appe.al 
fiorn .arfiiuttal are m no way diflercnt from 
(hose m appeal aeainsl ronsaction. The 
Ibuii Court can consider the evidence and 
sseich the probnhilities. It can accept (he 
c\ id( ncc roitctrd by the lower Court nnd 
repel the csideticc accepted by it, unless 
the lower Court relictl on demeanour. IltCh 
Court lioss'cvcr will pay due altcution to the 
grounds on sslucb acquittal is bns'ccl .nnd 
repel these crounds s.itisfaclonb'. 

(Para 13) 

(13) Criminal P. C. (ISOS). Section 417 (3) 
• — Bench adrniltinj; .nppc.nl granlinf: Ic.nse 
presumably on bcinff .satisfied that sticcescor 
in olfice svas complainant within mc.nning of 
Section 417 (3) — Issue c.nnnol bo re-open- 
ctl at lime of bcarinj;. (Para 17) 

(C) CHminal P. C. (ISOS), S. <117 (3) — 
‘Complainant’ — Meaning of — Succc.ssor- 
in-oflicc i.s ‘complainant’ — Criminal Appeal 
No. 779 of 1965 (Cal), Disscnlcd. 

Tire word 'complainant' in Section dl7 is 
not used in any icstriclivc .sense and succas- 
sor-m-ofhee of an officer is also the com- 
plainant ss'ithin the meaning of Section <117, 
sub-section (3) and is eqnalb' competent to 
file the appeal AIR 1961 SC 1, Rcl. on; 
AIR 1964 Cal 64 (65) and AIR 1967 C.d 
442 and Criminal Appeal No 429 of 1961 
(Cal), Disting, Criminal Appe.al No. 779 of 
1965 (Cal), Dissented from. 

. (Para IS) 

(D) Sea Customs Act (1878), Section 167 
T a- — Punishment — Watches smuggled in 
India secretly under wooden plank of record 
player — Deterrent punisliracnt is neccssar>'. 
(Para 24) 
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Cases Referred: Chronological Paras 

(1967) AIR 1967 .SC 1412 (V 51) = 
lfJfj7 Cri LJ 1213, .Slim Si ' 

St.Uf of U. P. 

(1967) AIR 1967 Cnl-412 (V 
1967 Cri I.J 1135, Monniatha 
n.dtler V, .Nir.iniau Mnadai 
(19(i.5) Criminal .\ppe.d No. 77 
1965 (Cid). Chaum.ui R,a'"(my 

Mmiif ip ilitv' s. II. .ly.irssMlia 
(li'f)!} AIR iOf)? Cd (C /V 5i; 

I9f.| (1) Cn LJ I.S6. .Nam 
Sam, ml. I It dun (.Iindi 

(IriUuiinl No. 10 . 

1962 (Cal), N.aml.il .Si.uimt.t v. 

Haliin Cfmsti 21, 

ilbbl) AIR 1961 SC 1 (V ?S) = 

1661 (1) Cn LJ 170 \'as.m!al 

M.ii'.uibh'u V. Stall' of Bombay 
{Jbrdj (.’riimii.d Appc.d No. J29 o. 

1961 /Cal), JutMi KiOiofe v. Syama- 
rhar.m 21, 2^ 

Befav nhose, for .\pprll.int; N, C. Baneqee 
and iaharl.al Roy, for Respondent. 

D.\.''. J. ; This IS .HI appeal against nn 
order of .ncrjiult.d p.asccd by .t Icwnicd .‘vddi- 
tioii i! .Sessions Judge, jclting as^dc the order 
of corn'iclion p.rscd hy n"Is‘amr.d ADcj- 
tr.ilc, .Alipur. 



2. 'riie prosecution else is as follov.r: 

3. On June 19. J959 at about 3 P. M 
the respondent Moti Ciiand Verma nm'sccl 
at Dumdum .Airport by Quantas .Aircmft as 
a pissrnger from Suigay-orc. For customs 
checking, be was taken to the customs en- 
flos'iire. where the bclongirics were <^earchcd 
i •' the customs stafT. During the search, 
i 0 cii-stom.s officers found (hat there '’.-as 
false bottom in the record player in Ins 
pos-session This was opened and ui'der- 
ncath w.is found concc.ded 261 vtrisl wat- 
ches, sallied at about Rs. 7630, for winch 
lOON dtil}' was ch.argc.alde A complaint 
was filed in Court .against him Ijv the 
Assistant Collector of Customs and he svas 
consaclcd under Section 167 (SI) of the 
Sc.a Customs Act. 

4. Tlio defence was a plc.i of innocence, 
nnon denial, that he was carrying the record 
player with him. lie .alleged tliat the re- 
cord player was foLsted upon him by the 
customs officers. 

5. There was ah appeal against the 
order of conviction ana (be Ie.arned Addi- 
tional Sessions Judge found that prosecu- 
tion failed to prove" that the record plaver 
sras part of lies luegage and he therefore 
set aside the order of conviction and ^ 
acquitted him. 3’his appeal is directed 
against the order of acquittal 

6. At the outset, Mr. N. C. Baneijee 
learned Advocate for the respondent raised 
a prelmiinar}' point of objection regarding 
maintainability of the appeal, as the riglit 
to appeal against an order of acquittal is 
available to the complainant only. The 
complainant, before the Magistrate \vas 
R (7. Misra, Assistant Collector of Customs 
and tins appeal is filed by his successor in 


JM/EN/E642/e9/RSK/Z 



'^Cl. 


£970 Cri. L. J. SacHdananda v. Motichand (Das J.) - 1335 


office Sacliidananda Banerjee, Assistant 
•Collector of Customs and Mr. Baneijee 
orgues that Sachidananda Banerjee, al- 
though successor in office as Assistant 
Collector of Customs, is not the complainant 
within the meaning of sub-clause (3) of Sec- 
tion 417 of the Criminal P. C., and as such, 
this appeal is not competent. Mr. Banerj'ee ^ 
lias akv argued on ments and supported the 
view r, taken by the appellate Court. 

7.,/ Before we take up the preliminary 
P“ri4t, we propose to deal with the ments of 
case VIZ, whether the respondent had 
record player as part of his baggage 
"'Uiile travelling by air from Singapore. Re- 
f^j/Jvery of the diamonds has not been chal- 
■^^^nged and has been proved by the evi- 
'ence of a number of responsible witnesses 
_J)n this pomt two important pieces of evi- 
'Jwdence are the testimony of P. W. 8, Mrs. 
F Crey, employee under B. O A. C. who 
actually escorted the respondent to the cus- 
toms enclosure for examination of the 
baggages and the respondent’s own admis- 
sion in the baggage declaration inventory 
E\ ,2, where he claims the Record, player 
pui chased at Singapore as his baggage. Mrs 
Crev stated in her evidence that respondent 
disembarked from Quantas plane and was 
•camdng the record player E.v. II Iiimself 
‘while a porter was carrying his suitcase. 
Ex. I She took hirn to the custom’s enclo- 
sure for examination of baggages and the 
inventory was signed by her. In cross-exa- 
mination she asserted that the respondent 
did not carry any hand bag with him when 
she conducted him and that he was carrying 
a record player. Evidence of P. W. S finds 
■corroboration from the evidence of P. W. 1, 
Mr. Lobb, Preventive Officer, Customs 

House, Calcutta He stated that when res- 
pondent came to Customs House, he supph- 
ed him with the declaration form Ex 2 and 
the respondent himself filled it up. He was 
then asked by the Air Port Inspector Mar- 
■celline to search the baggage and he did it 
in presence of two witnesses, Mrs. Grey and 
Panna De, besides Mr. Marcellme He 

searched the suitcase Ex. I and then the 
record player Ex. II, which was locked. He 
•opened it with a key supplied by respon- 
dent and suspected a false bottom. On re- 
moving the venesta wood floor he found 
261 wrist watches. A search list was pre- 
pared and the respondent also signed it 
He denies that the record player was foisted 
•on him or that he did not supply the key 
with which it was opened. He also stated 
that tag was attached to Record player and 
• not to the Hand bag. This watness is also 
■corroborated by P. W. 2, P De, who told 
that the record player was opened with a 
key supplied by me respondent The upper 
hd was opened with screw driver and the 
' plate gave way leading to recovery - of 261 
' watches. He also cold that Ex. 4 inventorj' 
was written in his presence and signed by 
the respondent. He mentions a suitcase 
and a leather handbag; the latter was hand- 


ed over to respondent after search. P. W. 4 
hlarcelline is the Airport Inspector at Dum- 
dum Allport and he told P, W. 1 Lobo to 
take a declaration, and search the baggages 
of respondent and he was present during 
search. He stated that respondent had three 
packages with him and he identified Exs I 
and II, suitcase and record player. The 
handbag was returned to respondent at the 
airport. He also corroborates other witnesses 
that respondent opened the Record player 
ividi key in his possession and then he des- 
cribes how the wrist watches are recovered 
after removal of venesta floor He denies 
that the respondent had only 2 packages 
with him and he is definite that the lecord 
player was with him and he saw him 
coming with it.' He denies the suggestion 
that the baggage declaration form was filled 
and obtained from respondent at the Cus- 
toms House or that he did not produce the 
key with which the Record player was open- 
ed. He was retired when he deposed and 
there is no reason for lum to falsely depose. 

8. Prosecution also examined other wit- 
nesses to prove the search and the seizure 
list and they also stated that respondent 
signed the seizure list. Apart from the oral 
evidence, the declaration form clearly shows 
that the record player, purchased by him at 
Singapore was part of his baggage and the 

E lea that this declaration was taken &om 
im later at the 'Customs House under 
threat is unbelievable. The learned Judge 
was conscious that it was very valuable evi- 
dence" agamst him but he^ielt that, “there 
are certain points in this case which lead 
to the conclusion that no conviction can bo 
made only on this declaration form”, for- 
getting that there was unimpeachable oral 
evidence that he was carrying this record 
player while disembarking from the plane 
and that he produced the key ivith which it 
was opened. It is true that the learned 
Mamstrate, while examining the respondent 
under Section 342, Criminal P. C., did not 
draw his attention to this declaration form 
but then there was thorough cross-examina- 
tion of different witnesses on this point: and 
it was suggested that it was taken from him 
under threat at the Customs House The 
explanation was therefore on record and the 
learned Magistrate considered the defence 
suggestion and rejected it. There is there- 
fore no question of any prejudice to defence 
in the absence of a specific question on the 

E oint and the learned Judge is not right in 
olding that respondent was deprived of the 
opportonities to give any explanation. The 
second pomt accejited by the learned Judge 
in favour of appellant is the delay in pro- 
ducing the respondent before Magistrate 
after arrest. The plane touched airport at 
about 3 P. M., then was tlie search in the 
customs enclosure m the manner already 
discussed and the respondent was put under 
arrest at 4 30 P. M. and taken to Customs 
House between 4 30 P. M. and 5 P. M. 
Search list Ex 3 shows search completed at ' 
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4.30 P, M. And he was protliucd In fim* 
tin' Ma!’!stra(<’ on the nest da(o. We do not 
.see :ir)y delay in prodiielion Indnie Maids- 
Irate in violation of the slatiitors' pto\ isions,.so 
as to draw any inferenee tii.it the di tiara- 
tkm was taken at the (aistoms House under 
thre.it or 1 )} foree ,iiid there is char evi- 
dence hoin Aiiporl olheeis that the h,u;i',.n'e 
tleelaration form was filled up and siijiittl 
lieltiro search. 

9. 'Die h.irned Indue li.is pointed out 
tli.r! llio lespontienl had one nyislerfd and 
.another imiei;istered p.iflai'** .inoidin!' to 
the tkket and liauuaee tiled, and no r<eord 
jdayer .uid he tliereloie distredits the evi- 
dence leyanlinu the rteoid pliver, olniously 
Iiolclinii the h.indl/.u; as* the nnr< jjisteied 
p.iek.iye 'I his w.is tonsidired h\ tin le.irn- 
<*(1 .Mauistrate who helti th.it the i< mrd 
pl.iyir. in view of the evident e on utoitl, 
was carried us an nnremstered h,i'e;,et(.^ in 
avoidanee of niles ICs VK tid<t and 
liaui’aue died: does init slimv the nnrolier 
(Pittes) of nnrouisterctl InieiMUes hut diows 
rnerd) the weight, P. \V. h state tl fh.it 
jwd.auis weiuhiny less th ni 3 liis, aie c.tni- 
<‘d hv p.isst inters theinsthes as inneKistercd 
hapcauc Weiuht o! the untheded htuuaf'e 
IS -1 ky which IS H 8 Ihs. and the Itarncd 
Mauislrale points tint tliat the \v« iylil points 
to the cvisfeiice of more ih.tn 1 nid.iue, 
Anv p.isseituer Mmiuuluit; prolnhited stoods 
svonlil olivionsly attempt to avoid defettmo, 
and preplan for the purpose tif a liaodhau 
and record pkiyer connne as one iinreuister- 
od p.icka'te IS not such an iinprtihahihty as 
to undo the oral evident e from so m.itiv res- 
ponsible offieois at liie airport and the .state- 
ment of the passenger in his own deckira- 
tion, E\. 2 at the airport liefore seaidi. 

10 , 3 lie Icanietl jiuiue has referred to 
the non-pivKhiction of the ley hut the kev 
was not sei 7 t*d at all Ihe le.irnetl jtidue 
Lis referred to absence of any tau with (he 
rccoid pkiyer and has conchided th.it the 
accused was not ni possessitm of the record 
player. The conchisioii is obviously un- 
warranted, as the record plavcr is a haut'ane 
brought 111 the plane. All that tlie respon- 
dent oonteiids IS that he did not bring it 
blit tlicre IS no doubt it came by the plane 
without a fag and absence of a t.ig docs 
not le.ad to the contkisioii that respondent 
did not bring it. It tontaineci smitguled 
watches and hence incticnioiis care was 

, taken to avoid detection and tins csjilains 
absence of the tag. just as there w.is av'oi- 
dance of mentioning tlic tliird package, 
iiiitncly, tlie handbag. The leained Judge 
Teferreci to non-production of the inauifest 
and drew adverse inference, forgetting the 
evidence that the manifest, does not disclose 
the weight of the iiackage P. W. 4 Mar- 
eelhne made it clear that no Airlines except 
that of Thailand and 'Union of Burma shovv'- 
■ed number of packages and tlieir weights 
in the manifest. Prosecution therefoie had 
iw occasion to produce ^ the manifest and 
ihere is no scope for di.ivvnig adverse pre- 
sumption. 
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If. liefcrimg to weight, the Iwrfifd 
Judge held that the weight of a ruord 
player like Es. II would he more tlun 
-8 ihs. No wiigtils were l.i! eii .uid sic (to 
not know liuw rtie learned _ Judge Ofimt lo 
tide this view on rt]5p(‘:il. 

12 . TJif ividciice that tlie 

W.IS e.iriyiiig th(. record pl.iycr is overv’iidm- 7 
ing, tills evidetii (■ is further siri ngilwuul 
by tlie h.igg.igc detkir.dtoii .it the (ad'utns 
m the .Afrpmt lufore sisiuh and theie nv^ 
wop.- for .my douht, f.ir bus 
doubt — Ih.it die riioid pl.ivcr w.is broi*^ 
fn till respoudi'iil bom Suig.ipore .ind 2^ 
w.ittlus Were Iqit i uiiceui* d in it imdtfe' 
iie.ifh .1 f.ils'' vinesla vvo’iri floor. " a 

13. We nre nut uniniiKifid ill, it tins re'* 

.m .ippr.il .ig.n'iist .lerpiittal— th.if the respond 
df lit h.id nut only the initial prcMiinjition 
innuceiifu but li.ivmg been anpiittfO on ,ip-' 
pc.d liv' the .Sessions Judge this presump-y . , 
dun v.as riinforied. In the case itpurlui .ir 
AlH Idfj? .SC 1412. .Sher Singh v. St.ite of 

U. P„ (lie kanit'd judges pointed out tint" 
th*‘ powers of :i High Court in an apnea! 
from :ic<piilt.d .ire in no way different ironi 
ihnse in .ippe.il ag.nnsl nmvictioii, 'I’lic 
Migli f ourt can lonsidcr the csidencc and 
weigh (he pruh.ibilitics. It can aetepi (he ■ 
(VKleuce reptted In (he lowiu court and' 
rc)Ht the tvidtnte' accepted by.it, unless 
Ihe lower Comt lelie'l on dcincaiioiir. High 
Ciairl liovvfvir will ji.iy due attention to the 
grounds on wliich .urjuittal is based and 
lepel flu sc grounds .s.itisfacloiilv . We have 
pointfd out during the discussion of the 
evitieiicc tli.il the appedkite Court’s appio.ich 
to evidence was perverse and that he drew 
picsumption in kwv where none was- avail- 
able. 3 lie evideiiLe regarding (he appellant'? 
possession of the record plavcr is over- 
whelming .itid a dillercnt conclusion is not 
jiossihle on the evidence on record. 

14. 3 he learned Judge's order acquitting 
the icspondent slimilu therefore be set aside 
and the order of conviction passed hv (lie 
learned Magistrate restored. 

Jo, Wc may now consider liie point of 
law raised hv .Mr. B.incrice rcgarcling the 
.idnnssibilit\ of the appeal. Tlie comiilaint: 
iiitiating the proceeding vv'as filed bv B. C- 
Misra, then Assistant Collector of Customs.- 
on N’ov’ember 7, 19.o9 and the .Magistrate 
convicted respondent by an order dated 
June 2S, 1961. Tlicrc was an appeal against 
order of conviction and the learned Judge 
acquitted the lespoiident bv an order dated. 
.August S, 1961 Bv this time, R. C. Misrtt 
vv’as transferred and flu's appeal _vvas filed by 
his .successor in office, Sacnidananda Baner- 
jee on November IS, 1961. Special leave ta 
appeal was applied for and granted by the 
.Court. .Mr llancrjee, learned .Advocate for 
respondent has submitted that right to ap- 
peal under Section -117, Criminal P- C .on 
special leave is open to the complainant' 
alone and the appellant being somebody ■ 
other than R C Misra, tins is incompetent. 

His argument is that sub-section (3) of Sec— 
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tion 417 enables the High Court 'to grant 
special leave on the application of the com- 
plainant and tjierefore no leave can be 
granted, ,on application of Sachidananda 
Banerjee, as -he is not the complainant in 
the case. 


16. Sub-section (3) of Section 417, Crimi- 
nal P C. reads as follows • — 

“41// (3). If such an order of acquittal is 
passfijd m any case instituted upon com- 
pJaiiyit and the High Court, on an apphca- 
tior-ii made to it by the complainant in this 
heMalf, grants special leave to appeal from 
order of acquittal, the complainant may 
Pw-esenl such an appeal to the High Court.” 

17. This provision was enacted by the 
mendment of 1955 (Act 26 of 1955) This 
ub-section read with sub-section (5) pro- 
vides for an appeal against acquittal only 
in ' cases where speeial leave to appeal is 
granted. Paragraph 5 of the petition for 
leave mentions that R. C. Misra has since 
been transferred elsewhere out of Calcutta 
and therefore this application for leave is 
prayed for by his successor in office, Baner- 
jee Leave was granted by the Bench ad- 
mitting the appeal in 1961, presumably on 
being satisfied that Banerjee, as successor in 
office, was the complainant within the mean- 

of .sub-section (3) of Section 417, Cnmi- 


in 


nal P. C and was competent to ask for 
special leave to file appeal. There is there- 
fore no scope for ^reopening the issue by 
this Court again. 


18. We are also of the view that the 
word ‘complainant’ in Section 417, Criminal 
P. C. is not used in any restrictive sense and 
. that where the statute provides for com- 
plaint by a public servant with the sanction 
of his superior officer, as a condition pre- 
cedent to ct^nisance by a Magistrate, it is 
the public office that counts and the succes- 
sor-in-office of that officer is also the com- 
plainant within the meaning of Section 417, 
sub-section (3), Criminal P. C. and^is equally 
competent to file the appeal. There is good 
deal of difference between a pnvate com- 
plaint and complaint by a public serv’ant 
under the provisions of a statute. The com- 
plainant in the latter case is really the office 
and not the individual and the individual 
comes into the picture only because the 
office speaks through the individual. To 
take a very rigid view of the word com- 
plainant by restncting it to the same indivi- 
dual is to take an absurd, unreal and un- 
workable view, and it does not help the 
cause of justice. A criminal proceeding 
almost always takes several years, includ- 
ing often two appeals and if this rigid view 
prevails, no appeal against acquittal will he 
-where the holder of the office retires or dies 
or is transferred It is absurd to suggest 
that the office remains but the officer retires 
or is transferred and carnes awa)^ with him 
the rmht of appeal. Equally absurd would 
be to hold that though retired, or transferred 
and not the holder of the office, he still pre- 
serves the right to appeal, even though only 


the holder of the office is competent 'to filer 
the complaint. * 

19. Section 187A provides for cogni- 
sance by a Magistrate on the com- 
plaint of the Chief Customs Officer 
or by any Assistant Collector of Customs, 
authorised by him. The authority granted 
is Ex. 7 and the authority comes from the- 
Chief Customs Officer to the Assistant Col- 
lector of Customs, incidentally to R, C- 
Misra, as he happened to be 'the Assistant 
Collector. So lon^ therefore the office re- 
mams, it is the holder of the office, who be- 
comes the' complainant and the appeal by 
Banerjee, Assistant Collector, is competent 

20. Mr N. C. Banerjee, learned Advo- 
cate for the respondent submits that the* 
word ‘complainant’ within the meaning of 
Section 417 (.3), Cnmipal P. C. is the man 
who sets the law m motion and therelore- 
the successor-in-office is not the contplainantr 
— the statute authonsmg comjrlaint by eu 
person authorised by the Chief Customs" 
Officer means the person who filed the com- 
plaint and not anybody else, including the- 
successor 

21. In support of tins view Mr. Banerjee- 
has referred to a decision reported in AIR 

1964 Cal 64 at p 65, Nani Lai Sarnanla v.. 
Rabin Ghosh, corresponding to Criminal Ap- 
peal No. 10 of 1962, Nanilal Samanta v, 
Rabin Ghosh, AIR 1967 Cal 442 and un- 
reported decision in Criminal Appeal No. 429 
of 1961 (Cal), Jugal Kishore v. Syama- 
charan and Criminal Appeal No 779 of 

1965 (Cal). In Nanilal Samanta’s case, AIK 
1964 Cal 64, A C Ray J, pointed out that 
the word ‘complainant’ means the peison 
who was examined as complainant under 
Section 200 and none else is so, however 
much he is interested in the prosecution In 
view of the provisions of Section 417 (3), if 
the complainant dies before presentation of 
the appeal, no other pers-on, not even his: 
legal heirs, may have that right. The same- 
view was taken m Jugal Kishore's case, 
Cnminal Appeal No 429 of 1961 (Cal), and 
in the reported decision in AIR 1967 Cal 
442 where it was pointed out that there is 
no inherent right of appeal against acquittal 
on special leave. These are decisions where- 
the complainant is a pnvate party, whose 
examination under Section 200. Ciimmal 
P. C was essential and where question of 
sanction did not arise They are thciefore 
no authoritv for the proposition that wdiere 
a complaint is required to be filed by a 
public servant with sanction froj.i his 
superior, upon retirement, death or tiansfer 
of the officer, his successor in' office is in- 
competent to appeal, not being a com- 
plainant within the meaning of Section 417 
(3), Cnminal P. C. ^ 

22. Criminal Appeal No, 779 of 1965^ 
(Cal), Chairman, Raigunge Mumapalny v.. 
H. Agarwalla, is another single Bench deci- 
sion where also the learned Judge relied oni 
Criminal Appeal No 10 of 1962 (Cal) afid- 
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C'i'iiiiinal Appi'al No, 020 of lOH! (Cnl), .iiitl 
hi'ltl shat no <-\!ciui('(l tncaniiut fan lie 
(o Uu' woid 'complammir, <.0 as !n (‘iiahlt* 
.Miiv <i!htr p^■r^on, liovscocr iiitfosud he 
niav ho in ihr* piosi {'tilion of Uio :k{iis(/J 
and fiutiur 'honj ssas no ridil (o j)r<'^ci»l 
Muli an nppcil in tin* hi'il o piro nl.ihvo of 
a shca.i'.id oornpiani.in!. It Wiis fiirJlicr 
hell! I'l.it t'i(' Muor',s(ir in nihTi «if :i onni' 
plnu.ml is nol a c oniplainanl ssillnn t1if‘ 
ijKaioni; of fiio Irrnis of Ordinn UT f']) itl 
Hio ('iiiiiinal }0(K fdiii'* Cotlc, 'l!i!l \s.is a 
dfcisi'jti u';iri'‘ till' Oil initial) oi 't '^hitnri- 
palils (lit'ii tlu' a;ipi d afti r tiis' Adiniih' tia- 
tor ( ' asi-d to fniH lion I'ld tlio h.rn'd Jmh'o 
al'i) ioiind tli'if tin fllia'iinii; of tin' Mtii.iti* 
•paliis In not .1 '.onisair in hit'tist <4 tli<‘ 
Adta iiolrator 'Ilii' tii ■hina unlnrinnalt-K 
failo'i to j'lvc din' inij) irl.itico to tin fact 
tliat tin' cotnplaiirtnl in tin a’ oirlnt risnc 
ss'fU' pnv.itt partus ;ind that tli* iii\tnnt 
<-n.np! unt ssas fil'a! In. a pithiir ofin/T 
iiiiiif r pntvision'. f,f .S<({inn IS7 fa' tmdnr 
antlu'iuts' of dll’ (ditf r (‘ti'iiniK (Jih'rr and 
that '10 Cnvirt < jiild t.i» rnpiil/ itief ualrss 
the t'"iip].aint v.is imdrr intii authority 

• 2 . 3 . In the ii'st.iiit caNC 11 K, Mtsra filed 
this coinpi.'iii't uiah r tin* .'titiiMrily of tin* 
Ch'if Cnsto'iis Olfi'fr apd In the time this 
m.ittir ssas In’ard in ajjpf-il. H K. M)<rra 
wr.s tiansfcrrrd aitti Sar'iiidanaiid.'i ninf'neo 
took thainn as A^sniaiit Cidlfctor of Cits- 
to.'js By s'irtiu' of the provis.o:) of S\f.' 
tion I''? (a) of the So Customs Act it is 
the holder of public cflio who is auliiortsfd 
to loti'ie the (omplain* nod no coijni/anee 
sliall be Inben by a Macistrale onle.'-s the 
bokb! of this authority lodt;o5 the com- 
pl’ant It IS uol n. K Misra or Saebida- 
uiuda R.inerjri’ wlio is rornpofoiil to file the 
c'oninlainl and it is the office they hohf that 
authopses them to lodeo the ' complaint. 
Pros I'll) faa) of .Section 192. Criminal P. C. 
pros ides that wbeie the complaint is made 
i)v a Court OI by a public sers-aiit purport- 
mp to act in the discharge of lus official 
duties, it is not required to osaminc the 
complainant. There is no doubt tliat the 
Chief Customs OflictT or llie Assistant Col- 
lector of Customs is a public .scrs'nnt and 
(heir esammation under Section 192 is not 
neecssars' nor has R. K. Misra been evamin- 
ocl in the instant case This niahcs funda- 
mental difference between a pris’ate com- 
plaint and a complaint by a public ser- 
s'ant and the cases relied on by Mr. Baher- 
)ee escept Cnminal Appeal No. 10 of 1962 
(Call deal wdtii pnvate complainants svlicre 
on the death of .such complainants their heirs 
filed an appeal against acquittal. Those 
decisions, therefore, are no authonty for tlic 
proposition tiltcmpted to be propoiindecl by 
Air Banerjce The piovision ot the Sea 
Customs Act autlioriscs the holder of the 
office to lodge a complaint and it is of little 
InTpoitance who is the person holding that 
office. Therefore, on the transfer of such 
oliicer the present incumbent is the ‘com- 
plainant’ under the proansions of Sec 417 


(3), Ciiminal P. C. The Act provides for 
authority from the Chmf Cu’.toms Ofilcer 
.and I lie authonty really is given to tfse 
holder of the office and (luTcfore, oa fli? 
transb r of the olliccr, his siitcessor in 0 ^® 
is con'ipctf III to file the complaint or fib t! 12 
apped .and it eannol be said that he n 
(Minpeltiit to file the appe.il. A Vaikr 
pnint was rmi'iidtred by the .Siipn me f&wd 
111 bt.Ue of Bombay %•. Parshotl.uii K:m;m’su''\ 
jeporiid ill AIH J^fi! SC 1, in coniiet^ 
wltb sauftion for jwi.f ciiliun under 
P. F, A •Aft .Scetioii 20 of the Aet 

shies tint lio pro'icutinii under this 

'hall be nedituled pu 

svnltei) r-iuM'nt of tii" St.itc Cov'ennnsnl, ,%• 
Hieh Court hefil that the ss-iittni coiiserij|^l 
did not in (< rais nienfifm the nen,on iif ' 
whose f.e.'otir llie s.iriftion or ivrihen conUa 
s*'i)} u.K qivi’i). .Supreme Court hr Id tlmti 
tin- c'l.s^ut is foi launcliing a prosccuftoa 
and iirit 'm favour’ of a complainunt autfio- 
lising him to file flm romplaint Emphasis 
is on the eoiiSLiit for filing the complpint, not 
on tiie person filing it. It w'as also held 
that "llie sp'-cificalioii of tlie name of flio 
complainant is not a st.ntulorv’ requirement — 
ih- con" III b'diig lo .1 specified proseca- 
lion." Ihe re.eon behind this provision far 
‘eonsf nf i*. opp.ircnt. vr/ . the authanT 
foinpftdit lo initiate pmceoding should ap- 
Plv its mind to tlie facts .and .satisfy itself 
that a pnm i fat ie case exists for prosecu- 
tion, Till, autlioris.ition is therefore for a 
spreifu'd prosccvition mid specification of the 
n.nne of the complainant is not a statutory 
requirement .and (lie provision for appe.il by 
the complninanl in .such cases of public ser- 
x.'uif covers eases of surecssor to the com- 
plainant holding tlie olfice This objection 
must thcrefoic be ovemilcd It is well 
Known tlial somchnies a complaint with its 
appeal tales a fairly Jong time and by that 
time the public .servant mav' eillier be trans- 
ferred or may retire or even die. It is un- 
thinkable that a - retired ^ officer would be 
asked lo file the appeal ’under Section 417 
(3), it i.s equally unthinkable that the officer 
wlio lia.s been transferred and often divert- 
ed lo another kind of job would be asked to 
come over for filing tlio appeal. -We wonder 
if m .such a case, objection against the com- 
petence lo file appeal may not be taken, as 
the person is no longer in office as holder of 
the olfice. This objection, therefore, is over- 
ruled. We liold that Sachidananda Banerjee, 
Assistant Collector of Customs is competent 
to file this appeal and leax'e to appeal Jms 
already been granted lo him. 

24. AVe hav'o alreadj' found tliat the 
view taken by (he learned Sessions Judge is 
untenable and that tliere is clear evidence 
tliat tlie respondent committed the offence. 

We have found that the evidence against 
appellant is overwhelming and also that the 
learned Judge’s approach is pcrv'crse and 
the grounds advanced for an order of ac- 
quittal are palpably wrong Tins iS a case, 
where vv'atches wmre smuggled into India! 
secretly under the wooden plank of a recordl 
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ijplayerand the respondents therefore deserve 
'fdeterrent punishment 

,25. We, therefore, set aside the order of 
acquittal and restore the order of conviction 
aiid sentence passed by the learned Magis- 
trate, The respondent is sentenced to 
rigorous imprisonment for three months. 

26, , ^ ik. K. MITRA, J. : I agree! 

J Order accordingly. 

5 ' 
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C A. K. DAS AND K. K. MITRA, JJ. 
Coiporalion of Calcutta, Appellant v. 
I/s Rathi and Co. and another, Respon- 
lents. ' ' ' 

Criminal Appeals Nos. 655 and 656 .of 
196S, D/- 13-8-1969. 

Prevention of Food Adulteration 'Act 
^1954), Section 10 (1) — Enumeration iri 
Section 10 of circumstahces under \vhich 
sample can be taken is not e\haustive — 
Seller leaving the shop on the approach of 
Food Inspector — Shop under watch by 
Police — Sample taken in the absence, 'of 
seller from shop and godown of seller but 
following the prescribed procedure — 
Sample does not cease -to be one within 
the meaning of S. 10 (1) and S. 2 because 
theie was none to accept price — 
Shop continued to be in selleris posses- 
sion though under police guard — Sample 
found adulterated — Seller is punishable 
under Sections 7 and 16. (Paras 11, 13) 

N. C. Banerjee, for Appellant; Jahailal 
Roy, for. Respondent 

DAS, J, : Cnminal Appeals Nos. 655 and 
656 of 1963' arise out of two orders of 'ac- 
quittal by a learned Presidency Magistrate 
under the Food Adulteration Act. The res- 

E undents are common and decisions are 
aseci on common point. 


2. In Criminal Appeal No 656 of 1963, 
the prosecution case is that on December, 
5, 1962 the Food Inspector of the Calcutta 
Corporation went to the godown- of the ac- 
cused P. C. Rathi at 8, Banstolla Lane and 
wanted to take samples of ghee from stock 
in the shop and the godown at the back of 
the shop. He found P. C Rathi, respon- 
dent but he denied that the shop belonged 
to him and contended that the godown was 
an order-supplying concern, not connected 
, with ghee business Thereafter, respondent 
disappeared and could not be found. 
Police was posted and with the Magis- 
trate’s permission to break open the locks, 
the Food Inspector went to the shop at 
5 p m. on the next date and sealed the 
padlock. Next day i. e. 7-12-62, at about 
2 p m., he went with the Enforcement 
Police and in presence of witnesses, broke 
the padlock and opened the door of the 
godown at the rear of the shop. He found 
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a name plate P. C. Rathi afiixed on the door 
leaf of the godown He seized big galvanis- 
ed drums, copper vessel with tap, stoves 
and other implements for boiling, includ- 
ing a ' pot contammg yellow colour and 
made a seizure list. He also found several 
tins of lotus brand Dalda and took samples 
under the Rules, after affixing a copy of the 
nohee. One of the samples was -sent to 
Public Analyst who. founJ the ghee highly 
adulterated . i 

3, In case No 11-D a similar raid was 

carried out on, the same date in the same 
firm’s godown ' on the • ground-floor of 17, 
Banstolla Road. The '• godown was under 
lock and key and the respondent P. C. 
Rathi could not be found out Policemen 
were posted ‘ at the request of the Food 
Inspector and he also stayed there for the 
night Next day, permission from the 
Magistiate was taken to bieak ‘open 'the 
lock On 7-12-62,^ he broke open the’ lock 
in piesence' of -2 witnesses and 'policemen 
and seized 8 ' tins, 17 seers each, in wooden 
boxes wrapped with', gunny ■ arid on the 
gunny was ' wntten “To P. ’ -C. Rathi 
Howrah” in ink. He took several' samples 
under the .Rules — and sent one sample to 
Public Analyst who found it highly adul- 
terated. ' ' ■ ■ '' 

4, Tlieieafter sanction was obtained in 
both cases and complaints were filed. 

5. Defence in either case is that the 
sample was not legally taken nor was it 
proved to be taken from ■ the possession of 
the respondent and that it was not also 
proved to be adulterated. 

6. The learned Magistrate found that the ' 
sample was highly adulterated but was not 
proved to be .either legally taken, or taken 
from possession of the respbh'deht. - He 
therefore, acquitted the respondents. 

7. ' The Public Analyst found that the 
sample did not conform to the standard in 
respect of B R reading, Reichert value and 
Baudouin Test, due to the presence, of 
excessive amount of foreign fat, containing 
sesame oil. On this report, the learned 
Magistrate was 3 ustified m holding that the 
samples were highly adulterated. 

8, The learned Magistrate however 
found that the sample seized in the absence 
of the seller is not a sample within the 
meaning of Section 10 (1) of the P F. 'A. 
Act and therefore, the Public Analyst’s re- 
port does not form the basis for a prosecu- 
tion. The learned Magistrate has held that 
at every stage of taking sample, the pre- 
sence of the sellpr* or any person on his 
behalf is a pre-requisite for taking sample. 
As the seller or anybody on his behalf was 
not present at the time of taking sample, 
the quantity of ghee taken "by the Food 
Inspector is no sample within the meaning 
of Section 2 of the Act.' He also held that 
where the sample was taken, the premises 
were under police guard and as such, it was 
m posse.ssion of the, police and not of the 
respondent. 
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n. Foot! lii'.peclor v\.is ev-iitiiiifd .is Hu* 
^iniifip.il witness m otdicr c.isc atul Im 
c'Videiuc It. IS nis'en n ele.ir pictnie hu’.v the 
rt_siK)ticit*ii( Sedu .(voided his pri score and 
how ho slipped nw.iv and how in sj)ite ol 
serious iitfrnipl lie toold not he conf.u ted, 
Tiu* pri'inisos ssere then after seahd and 
then opeoi’d ssilh oirii i from tlie Maittsli.rle 
and .satuples weie lal.en oi piesenee of ssil- 
iiesses and poliee, aftei ohservitiir (he (orin.t- 
hly laid down ni the .Irt. Sample is de- 
fined in Section 2 and it iiieans a saniiile of 
anv article of food tal.eii niidi r the provi- 
sions of this Act or ol .ins roles made 
iheietiride r. F.sideiue has diMloo-d di.it 
the yodimii at 8. Hanslolla lane anr! that 
at iiroiiiid-llotii of IT, Baiislola Ho id ss i re 
uotlouiis of I', f) S'eihi cV (.'ompans'. res- 
poiidunt .\o I. On the d.roi h-.d of the 
jtodoun .it .\o. 8, w.is .iiii'«d a n.iiie plate 
't’. fh S’edn’, The witness ,dsri stalr-rf that 
isreviously he tolleileil sample fiom the 
shop ol respoiidciit \o. 1 .ind he ss.is roii- 
\icted nndei Food \diilter.iliou \<t This 
witness further says liiat wluii li<‘ i ofen d 
the shop .u No. h, 1’. 0, Hatlit ss.is loiind 
inside (ho simp, Hattn's ddeiiee at tlie 
tune w.is that thointh the tiade Incise ss.is^ 
jii his ii.ime. It u.is mi oider-MiiipK loD- 
cern. The (‘sistence of the fr.ide Inense in 
his name supports the viiwv (hat he is tin 
owner of the simp and yocknsii. 1’. \V. i 
Assistant of the license dep.irtnient. Cal- 
cntl.i (iorporation also prxivc s that I’. C. 
H.ithi Iiolds the profession J/eense .it pre- 
mise's 8, and that he paid tr.idt he use 
fee for ldG2 H. W. ,1 police officer sf.ili cl 
that .1 crossd u.allierecl and while he was 
tiymij' to disperse the crowd, .Sethi rn.ack* 
himself scarce In respect of No. 17, 
P. W. 1 stated that he camo to know on 
the .jih th.it Ifie shop lieloiiitod to P. C 
H.ithi and tlie codown bclonccd to 
Haifa and Co P. W. 3 is son of tfie owner 
of premises No 17 and they rcsiclfct on 
the 3rd ffoor. He .staled tlial the codown 
<m llic c>'onnd flooi bclonccd to T.ara- 
chaiid .and Company, of wfiicfi (lie pr.oprie- 
tor is P. C Hntbi Es. 10 is tlic prtition of 
P. C. Halfii to Heat Confiollcr where he 
dosenhes himself as proprietor of Tar.a- 
ch.and 6c Companv winch is a tenant in 
respect of the codown room on the ground 
floor of premises No. 17, Banstoll.i Gully. 
There is Incicfoie. no doubt that (lie shops 
and godowns belonged to M/s H.rfln 6c 
Coinpans', of wliicli the proprietor is P. C. 
R.ithi, respondent No. 1. 

10. The le.rrneu Magistrate referred to 
Section 10 and field that tlie sample taken 
is not a sample contempl.xted under .Sec- 
tion 10, as It W.IS t.akcn in (he absence of 
the propnctoi or seller and at a lime when 
Ihev were not in possession, as the shop 
and godown ■ weie in possession of police 
Tlie shop or godown w'as nevei in posses- 
sion of the Police; the owner Sethi slipped 
a\v,ay and therefore, the shop .ind the 
godowm w'ere sealed and kept under Police 
guhrd, till the lock w.as broken in presence 


nf witnesses under, order of (he .Nfaiw- 
tiate. The possession iit effrrf remm? 
witli the ouiitr, though i( is under 
w'ateh .nui gii.ird .'ind tins does not fR'nii 
tt.msfer of pfissessmii either in J.iw or m 
f.Kt to tin* noliee, 'J'he seizure wa's tlarc 
foie, from the sluiji or godown nixp.ac-. 
sion of (he owner mid (In* learned 'NlsiiiS' 
tn.t(' IS wrong in holding oiherwise. \ 

If. ’flu* piosision of Section !() nnwk 
ing l.il ing s.imple ic ag.iin misi onslnini hv 
(lie learned .M.icisir.ife, This is an eiiVh'- 
ing sfetioii Imt for whidi, the seller or 
consignee rnighf refuse to sell or .i/lnw' *‘- 
IVio,) Insp/itor to t.d.e sample, the se»' 
tom hegios witli "f'o'.'.ets of Fot^^ 

lie peeler" mid it empower' the I'noci 
pi t lor to lake s.imph s fioin Du' '•i-UrtZ.y 

Jroni the person who is m (onrse of con>^ 
\()inc. delweriiig or prepariiu’ to dchvert 
siith -iitic !e to n porch. iser or (.oiisignec, and v 
also fiom Ifie consignee after delivery ofzA^ 
anv sneh rirtn le to him. The section K . 
not resliietive of the powers of llio Fowl] 
fnsp<(tnr and it only enumerates certain 
circnmsi.infes m which .s.imples niav be 
l.ilf’ii from difler/nt persons. This erimnf 
i.ttion is not esha’istive nor does it m am 
wav oper.ile as a reslnctimi on the power of 
tin* Field Inspector to tale .i s.mipfe, wliidi 
is the ofifed of this provision. Where 
thirefore, sample is l.'iken under the 
Hides from the stock in possession nf ibc 
proprietor, it «m* s not (ease to he ,i sample* ' 
merely on the ginniul that (lie pnipricfor nr 
selh r' slips ,iw',i\ on .ippm.ieh of the Fomi J 
Inspector or that there is none to accept 
the price. These provisions arc to ensure * 
lli.af the seller gi ts price nf the sample .and . 
that s.imples .ire taken from the stock in 
hK possession but by running .iw.iy. the 
proprietor or .seller docs not Lake aw.iy the 
right to t.ikc s.iniplcs for cxamin.ition and 
proscciitmn. This provision is .in enahlmg 
one, maknni the dvm.nid for sample legal. 

The pro\*ision for l.ikihg sample from seller 
is diretforv and not mandatory .ind it does 
no( tmrporr to restrict the power of the 
Food Inspector to I.iko s.imple in such con- 
fmgciit’ics The f.ict that price could not 
be p iitl. as none wms there to receive docs 
nnt.cliange its ch.ir.icfcr a.s a sale, for offer 
to p.\y price remains and credit sale is* also 
a sale. 

J2. The nrovision for taking .sample m 
presence of flic .seller was for the bcueflt of 
the seller, but was never mteiidcd to he 
utilised by a dishonest seller b\ running 
aw.iy .met law* will not allow him to take 
advantage of that dishonest , move. 

13. Facts in this case are glaring The 
Fooci Inspector c.dled at the shop or goclowm- 
The respondent No 2 engaged liini in 
conversation and then g.ave slip m one case 
locking np the shop. But in eithei case - 
he W'as not found to be available M'hat 
happened therefore, has, been dealt with by 
tlie learned Magistrate. In one case sample 
was taken in presence of the witnesses .and * ' 
m the othei case, die shop w'as sealed and 
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then broken - open under the ordei , qf a 
Magistrate and thereafter sample was 
taken and in either case tlie sample of ghee 
was found to be .highly adulterated. It is 
clear that the respondent No. 2 played 
dirty trick and therefoie, he cannot be pei- 
mitted to take advantage of the dirty trick. 
The pr/maiy object of the ‘ piovision foi 
taking Sample is to see that the 'sample is 
takem/fj-oin the shop in such a manner that 
iherejmay not be any cloiibt that the samples 
\ver(^^. taken from the shop where it was 
ffoif cd as food. What is impoitant is whe- 
the sample is within the meaning of 
’^'^'Clion 2 and whether it is taken from the 
"fhp so as to leave no doubt about the 
ijilanner of taking and if that is so, failuie 
1 ) comply witli such pi o visions as are i en- 
tered impossible of performance oi as do 
■lot affect the quality of sample or give rise 
po a doubt as to whether sample was taken 
from the shop does not vitiate the taking 
of sample It has transpnecl in evidence 
that when" the Food Inspectoi called at the 
shop at No 8, the respondent No 2 was 
there and after engaging the Food Inspec- 
tor into conversation, he somehow gave a 
slip ' If thereafter sample was taken in the 
manner slated, it is a continuation of the 
same process and the pioprieloi or seller 
shall be deemed to have been present 

14. In the result, we find that samples 
taken were samples under the law and 
samples were found to be highly adulterat- 
ed ghee The older of accmittal is not 
therefore, pioper and this older cannot be 
suppoited. 

X 15, It appears from the evidence that 
the lespondent No 2 is the sole propiietor 
of M/s. Rathi &: Company and under the 
law both the firm and the sole piopnetor 
'cannot be convicted. We, therefore, do not 
convict the firm So fai as P C Rathi is 
concerned he ha? not only kept a huge 
stock of adultciated ghee, but the evidence 
shows that he was actually preparing laige 
■quantities of adulterated ghee, obviously 
for human consumption. He was not only 
doing this m^a laige scale, but when the 
Food Inspector came, he played a trick 
and slipped away. We, therefore, find no 
leason to take any lenient view of the 
offence committed by him. We have it m 
evidence that he was convicted prior to this 
also and the sentence should therefoie, be 
-detenenl and we therefoie, convict the res- 
pondent No 2 P. C Rathi undei Sec- 
tions 7 (i)/16 (I) (a) (ii) 'of the Prevention 
■of Food Adulteialion Act and sentence him 
in respect of each case to rigorous imprison- 
ment for one year and a fine of Rs. 2,000, 
in default to iigoroiis imprisonment for 
another siv months. The sentences of im- 
piisonment are to run concurrently. 

16. K. K. MITRA, J. : r agree. 

Order accordingly. 
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, AIR 1970 CALCUTTA 437 (V 57 C 83) 

A. K. DAS AND K.'K MITRA, JJ. 

Aravinda Mohan Sinha, Appellant v. 
Prohlad Chandra Samanta, Respondent 

Criminal Appeal No 476 of 1969 with 
Criminal Revn. Cases 635 and 636 of 1989 
D/- 28-114969 

(A) Defence of India Rules (1962), 

Rule 126-P (2) — Minimum sentence is im- 
prisonment for six months and also fine — 
This sentence cannot be substituted by a 
sentence of fine. (Paia 7) 

(B) Defence of India Rules (1962), 

Rule 126-P — Accused -sentenced under 

Section 135 of Customs Act — Accused 
also to- be sentenced under Rule 126-P of 
Defence of India Rules — No provision of 
the General Clauses Act bars such sentence — 
(Customs Act (1962), Section 135) — (Gene- 
lal Glauses Act (1897), Section 26). 

(Paras 3, 7 and 12) 

(C) Defence of India Rules (1962), 
Rule 126-P(2) — Offendeis undei the Rule 
can be dealt with under Section 3_ or Sec- 
tion 4 of Piobation of Offenders Act— ^(Pro- 
bation of Offenders Act (1958), Sections 3 
and 4). 

Offenders under Rule • 126-P of the 
Defence of India Rules can be dealt with 
under Section 3 or Section 4 of the Proba- 
tion of Offemjers Act, if the court deems it 
expedient to take such action R 126-P, 
siib-nile (2) provides a minimum punishment: 
but it does not override the provisions of 
the Probation of Offenders Act Fixation 
of minimum sentence is not m conflict with 
Piobatjon of Offenders Act wheie the Magis- 
trate deems it ex-pedient and this probation 
or admonition is in lieu of sentence. 

(Para 1 1) 

(D) Piobation of Offendeis Act (1958), 

S’ech’ons 11, 3 and 4 — Order under Sec- 
tion 3 or Section 4 of the Act — Appeal 
lies notwithstanding Section 411, Criminal 
P. C. — Revisions against those orders are 
incompetent — (Criminal P. C. (1898), Sec- 
tions 411, 439). . (Paras 14, 1,5) 

(E) Limitation Act (1963), Aiticle 11.5 — 

Si,\ty days for appeal under Criminal P. C. 
— Right of appeal under Seefion 11 of 
Piobation of Offenders Act is not governed 
b)' this Article — Appeal must, however, 
be filed within reasonalrle time — Revision, 
which is incompetent filed 70 days after 
order — Revision entertained as an appeal 
— (Probation of offendeis Act (1958), Sec- 
tion 11). (Para 17) 

(F) Defence of India Rules (1962), 

Rule 126-P — Gold to he declaied under 
Rule 126-P legal gold not smuggled 
gold — Declaration of smuggled gold not 
intended- by legislature — Failuie to 
declare smuggled gold not punishable under 
Rule 126-P. (Para 21) 


LM /EN /G82/69 /TVN/Z 



1312 A. M. SiiiIiA V. Prohlnd 

(G) Defence of Indin llulc': (]9fi2), 
lUilc 12fj-P — Dcclarnlion of posse-iMdii of 
.snmc;iilccl gold does not protect (lie snint'- 
{dcr or Ilie gold — Tliey eiin be dcidl with 
under the Oistoms Act. (P.'ir.n 21) 

B.tlai Ch.uidta llov, for Appellant. {In both 
K'os.). lb joy Ghost-, J. K. Chatlerjec, for 
Ke'pondcnt ui Apntal ISo -170 of j*)(i'9, 
Anu-l Chandra Gh.itterice. hn Oi Ht'Vii. 
Ka. (iSa of lOfi'l; M. A. Rtv.tcl:, bn Gii. 
Revii No. (136 of I'KiD). lor Oi)pi)si(c Party 
and llfj'oy niife'-. for (In- .St.it*- 

DA.S', j. : Hev) lioinl .'\ 5 ipl-a .itiniis Nos (yVi 
and f)3(i of I'KiO and Appe.d .No -ITti of 
JilhP, are hc.ud toyCher and tins judo- 
inent will eos-ei all of fin ni. 

2. Ar.ivinda M. Sinh.t. Asstt. Colhctor 
oi Customs is (he .apphc.ant in all tlifo 
matters ag.iinst order-, pivsed by rlillennt 
Prcs-iclenty Magistr.ites under .Settinn )'3o. 
Customs .\ct and Pule j2bP al tlie D. J. 
Ruk-s. The actnsed pt-rsons \scrt: emnictid 
undt-r hnlh Customs .'\ct and D. 1. Units, 
U, J2f)r hilt the s(-n(( rices ss-ete diffejenl. 
Tu Jtule No 033 .mfi apperjl No. dTC, the 
learned Magistrate dealt ssjth them under 
llic Probation of Olfe.'idcrs Act on cxcniting 
a bond and imdertabint: thereby to keep 
peat-t and be of go.td bcliavmur fora period 
of 2 yc.'ir\ .mil apju-ar to receis'c .sentence 
v.lK‘’n.\t.r called fipon. 

2. In Unle No -nfi, the h-’rned Mage- 
trnie stnirnced tin: ruensid to fine only 
uiidcr S II}"), Cnstoms Act and jefraim- i 
from p.issmg am- scnicnn.- under U. I2fd’ of 
the D. 1 Unles. 

•1. Under the Cnstoms .\et, the ronvjc- 
tions were based on a finding that tlics' were 
in possession of .smnggkd gold and under 
Rule 126P of die D. I. Hiilos for failure to 
pise nccess.aty declaration. 

5. Mr, B.alni Ray, !r>arncd .Nds-ocate for 
the Cnstoms has raised (lie folloss'ing poiiiLs. 

1. Piimslimenl for an offence under 
Rule 120P (2) IS imprisonment for n term of 
not less tlian six months’ and not more tlian 
2 years and also fine. The sentence of fine 
and oiders de.aling under the Probation of 
Offenders Act are therefore bad in law. 

2. Persons cons'icted under Rule 12GP of 
D. I Rules, c.annot be .dealt with under the 
Probation of Offenders Act. 

5-\, The arguments adv.anccd raise llic 
follow ittg fnrtlicr points : — 

3 Whether a resnsion petition lies in viess* 
of the provision u/s 11 of the Probation of 
Offenders Act for appeal in respect of an 
order under the Act 

Whodior the prayer for treating Rules -135 
and 436 as appeals is maintainable in view 
of Article 115 of llie Indian Limitation Act 

4 Mdiethei on tlie facts, conviction under 
Rule 126P (2) is maintainable, 

6. Point No 1. 

Sub-Rule (2) of Rule 126P, provides for 
declaration of possession of gold othei than 
ornament and sub-rule (2) of R 126P makes 
failure of such declaration “punishable with 
imprisonment for a term of not less than six 
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months and not more than two t'cnrs riD') 
iiko with fine". 

7. Till! provision is cle.ir and tbr 
minmnmi sentence piocidcd is impmonTant 
fill MS months and also fine. I Ins .scrituicc 
cannot be snbstitnled by a senlenc-c or hnc, 
nor e.in the < Magistr.ile " refuse to i>a«, .ariy 
syiitence, aflr-r passing a sententc in\t- pcct 
of die offt-nee irnck-r Cnstoms Act. tine*,. raiH 
prrnrsion of (he General Clauses .ActrOm 
fads besides, (lie offence imrkr tlie Cus^onsj 
Act IS for imssessiori of snnigi'lfd golri wSkk| 
it IS iion-fht-l.ir.itimi of puid tii.it nnilx-s itWe) 
oifeu'e imti'-r Rule 126P. I 

3. Thf next fjnestiofi iN whether tiiC* 
odenrieis {.iti Ig- de.ili with under the ProLVi 
tion of Ofhnd'is .Act, in vicsv of the ptef 
vision for pnnislmitiit imrki Rule ]2r3P, | 

f), St etioii .0 of the Probation of Offeii^ 
dels .Act empowers the Court to lek-asci 
certain offemh rs after admonition; Section i 
ernpinveis it to iclc.tse on probation of good 
somiiid. The only limitation for releasing 
nruier See. 3 is that (ho offences must be 
eerl.nn specified oflericc-s under tlio 1. P. C. 
nr any offence pnnisbablo xvilb imprison- 
ment for not more tb:m Isvo yc.irs or with 
fin*' or with both under I. P C. or any other 
l.iw, that no previous tenviclion is proved 
against him and the Court thinks it o^- 
pidiont to lake action under the Act. 

10. .Section -1 proxidt-s for rclc.is-? on 
piob.ition if (lie oik-nce i.s not pumshahie 
xsith tieilh or impriscmmerit for hfe and the 
Court IS of opinion that it is expedient to 
release him on probation 

11. Rule 126'P, siib-nile (2) prox-idcs a 
iminimini pnnisbment but it docs not ox’cr- 
ride llio piox-isions of (lie Probation of 
Offendtrs Act. This relates to term of the 
sentener-, m lesjiect of w-hich a nimimum is 
fixed, blit it does not t.ike axx-nv the hlngis^- 
Ir.ile’s jiowcr to lake action under Section 3 
or -1 of the Probation of Offenders Act, if he 
deems it expedient to take such action 
Fixation of minimum sentence is not in con- 
fhtt with Probation ot Offenders Act xshcre 
the Magisliate deems it cxmedient and this 
pi-obatkin or admonition is in lieu of sen- 
tence. Infliction of sentence follows a con- 
viction — whatever may be its extent or 
foi-ni but (his Act pioxides for admonition or 
probation in place of sentence under certain 
conditions and therefore provision for a 
mniininm sentence does not affect Court's 
power under -Sections 3 and 4 of the Proba- 
tion of Offendens Act. 

12. In Rule No. 136, the learned Magis- 
Ir.iic did not pass an.v order under Proba- 
tion of Offenders Act but refrained from 
passing any sentence Tins js.not iiermissible 
where a minirnum sentence is provided for. 

13. Point No. 3. 

Wc aie dealing with 2 Rules and one ap- 
peal In respect of the Rules, there are 
prayers for treating them as appeals The 
opposite parties have raised an objection, on 
the ground of limitation Tinder Article 115 
of the I. L Act. 
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14-15. Sub-section (2) of Section 11 of the • 
Probation of Offenders Act provides for ap- 
peal and it reads as follows : 

Notwithstanding anything ^ contained in the 
Code, where an order under Section 3 or 
S. 4 is made by any Court tiynng the offen- 
der (otj^ier than a High Court) an appeal 
shall I'/e to the Court to which appeals ordi- 
nanly/lie from the sentences of the former 
Coujr^t. 

jltM clear that tliis section provides for an 
|aP!t/eal from any order passed under Sec- 
ticpfcs 3 and 4, notwithstanding anythmg con- 
fai;}ned in the Code of Criminal Procedure. 
jX^his is important in view ^ of the pro- 
p'^^isions of Section 411 of Criminal P. C. 
rjM'liich bars appeal from certain orders pass- 
'*sd by a Presidency Magistrate. 

16. Two of the matters before us are 
revision applications but in view of cl^r 
provision for appeal under Section 11 of the 
Probation of Offenders Act, revision applica- 
tions under Section 439, Criminal P-_C are 
misconceived. Mr. Roy, realised this posi- 
tion and had earlier applied for treahng 
these Rules as appeals. Mr. N. C. Banerjee, 
appeanng for the opposite parties relied on 
Article 115 of the I. L. Act and pleaded 
limitation. 

17. Article 115 provides for a limitation 
of sixty days for an appeal under Code of 
Criminal Procedure, 1898 from any other 
sentence or any order or any order not 
being an order of acquittal to the High 
Court. We have already pointed out that 
the right to appeal against the order passed 
by a Presidency Magistrate is not under the 
Code of Criminal Procedure but under Sec-' 
tion 11 of the Probation of Offenders Act 
and Article 115, I. L. Act, has therefore no 
application. No limitation is provided for 
under the amended Limitation Act whete 
right to appeal flows from some Act other 
than the Criminal P. C. and the period 
iherefore must' be taken to be a period 
which appears to be reasonable to the Court, 
in the racts and circumstances of tlie case. 
For this view, we may point out, by way of 
analogy, the new provision for limitation for 
revisionaL applications under the Cnminal 
P. C., under Article 131, This is a new provi- 
sion fixing 90 days as the penod of limitation 
from the date of the order or sentence. 
Before this amended Act came into opera- 
tion, the period was always considered to 
be such as appeared to be reasonable in the 
facts and circumstances of the case In the 
instant cases, the pehtioners filed revisional 
applications obviously on wrong advice or 
misconception and then applied for treating 
[them as appeals before date of hearing The 
petitions were delayed by about a week or 
10-days beyond sixty days and obviously, 
within a reasonable period and the prayers 
should be allowed and these should be 
[treated as appeals. The objections raised 
are overruled) 

18. We have pointed out that in two 
cases, the learned Magistrates dealt with 


petihoners under the Probation of Offenders 
Act and in our view, this is not in conflict 
with the provisions of Rule 126P providing 
for a minimum sentence of R. I, for 6- 
months and fine. In Rule No 436. the 
learned Magistrate sentenced the accused 
to fine uhder the Customs Act but refrained 
from passing any sentence under Rule 126P. 
We have ^so found that the minimum^ 
sentence is R. I. for 6-months and also fine 
and the Magistrate is required to pass this 

■ sentence if the accused is found guilh'. 

19. We may however now consider whe- 
ther on the facts of these cases, a chatge* 
under Rule 126P and conviction thereunder 
is justified. If this is not justified, the con- 
viction and the sentence must be set aside. 

20. The accused are prosecuted under 
the Customs 'Act for possession of smuggled 
gold and rmder R. 126P for failure to 
give necessary declaration. Did the legisla- 
ture expect or intend smuggled gold to be 
declared and were the relevant provisions 
under the Gold Control Order meant to cover 

■ smuggled gold, m respect of which suitable 
provisions were made in the Customs Act^ 
Gold is defined in Clause (c) of Rule 126A. 
and it reads as follows : — 

"Gold” means gold, including its alloy, 
whether virmn, melted, remelted, wrought 
or umvrougnt, in any shape or form, of a 
punty of not less than nine carats and in- 
cludes any gold com (whether legal lender 
or not), any ornament and any other article 
of gold; 

21. Rule 126P makes possession of un- 
declared gold punishable. Obviously declara-, 
tion under Rule 126P would not protect 
smuggled gold or the smuggler and the 
legislature also never expect^ that smuggl- 
ed gold would be declared Looking at the 
object of this Control Order and the time 
and manner in which it came in the Statute 
Book, it seems that declaration under Rule 
126P is in respect of 'legal' gold, as opposed 
to smuggled gold. Customs Act deals with 
smuggled gold of foreign origin or marking, 
illegally. imported into India and penalty 
including seizure is provided for in the 
Customs Act The question of, declaiation 
in respect of that does not anse at all 
Prosecution of the’ accused persons under 
Rule 126P is therefore uncalled for and 
their convictions under Rule 126P and the 
punishment infficted are set aside. 

22. la "view of this, the question of 
awarfong legal punishment under R 126P 
in Rule No. 536 does not arise at all 

23. In the result, the convictions of the 
respondents under Rule 126P and the sen- 
tence inflicted are set aside but the convic- 
tions under. Customs Act and the sentence 
inflicted thereunder are upheld The orders 
under the Probation of Offenders Act m ap- 
peal No. 476 and Rule 635 remain. 

24. The' appeals are disposed of accord- 
ingly. 

25. K. K. METRA, J. I agree. 

' Order accordingly- 
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^the evidence of D. W, 7 Padan Kumarr a 
'Cleanng Agent,' that on 27-11-62 he clear- 
•ed 2h tins of mirchi powder for appellants 
by R. R. No, 897933 and on 23-11-62 ' he 
•cleared 75 tins and he identified the dn 
shown in Court as one of those tins. In 
I’cross-eiimination he stated that he was defi- 
nite tkjat this ver}’’ tin was taken delivery by 
him. -'/He is not connected with the appel- 
lant?^ firm and his evidence not only pro- 
ve^ the purchase but he also identifies the 
•co/Mainer as one of those in which the con- 
sig-'/nnient was cleared ffom the railway sta- 

’iiyja 

7, The next witness is D. W. 2, the 
^jDurwan oi the godown at .37, Cotton 
iptreet. He says that P. W, 7 Padan Kumar 
'•brought the tins of mirchi and he also iden- 
fftifies the tin shown in Court as one of those 
jf '-tins. He stated that he opened the padlock 
* when the Corporation Inspector came and 
;he proves "that the tins were kept in the 
same condition as kept by him as brought 
(by Padan Kumar”. P. W. 6, partner of 
Mangaldas Eaghavji and Co., admitted sale 
'by them of the mirchi powder to appellants 
'firm and the correspondence and transport 
of the tins by railway, though he suggested 
that the tms were replaced and contents 
tampered. The leamecf Magistrate relied on 
"him forgetting that he was interested to 
deny, for otherwise the, habilities would 
-come on therti. He however conceded that 
the tins produced were of the same size but 
he could- not say what distinguished these 
tins from those in which they supplied It 
IS besides the prosecution case that the Food 
Inspector attached the tins after taking sam- 
ple and the queshon of replacement of the 
'tins should not, therefore, anse at all. The 
evidence of D. Ws 7 and 8 who idenbfied 
the tins and who were not even cross-exa- 
mined on this point should have persuaded 
the learned Magistrate to reject the interest- 
ed evidence of the partner of the firm deny- 
ing that the consignments were not in identi- 
cal tms. Sub-section (3) of Section 19 gives 
Tight ro- the firm to appear at the hearing 
and give evidence. But no attempt was 
made to produce standard contamers to 
show the difference with those produced by 
the appellants. Needless to say that the 
Bombay firm had a great stake and it is 
not, therefore, proper to give due im- 
’ portance to their denial and throw out the 
appellants’ defence m hmine. The appel- 
lants again adduced evidence to show that 
the fins had railway labels affixed on those 
tins 

S. The Bombaj' firm denied the rubber 
stamp warranty ; obviously they would, as 
the liabilities would otherwise come on 
them. They however adduced no 'evidence 
to show that the nature of warranty they 
used to give and a mere denial is not suffi- 
cient The alleged warranty is written in 
’Gujrati language. The firm witness D. W. 6, 
-claimed it to be in inconect Gujrati, but 
the witness who translated it did not say 
'that. In any case, it is of little importance 
1970 Cri.L.J. 85, ( 


whether the writing is grammatically cor- 
rect or not but the writing disclosed war- 
ranty within the meaning of Section 19. In 
the recent Supreme Court decision in Cri- 
minal Appeal No, 141 of 1967, (K. Banga- 
nath V, State of Kerala), reported in Blue 
Print dated 9-10-1969 = (AIR 1970 SC 
520), it was pointed out that the warranty 
is' not a document drafted by a solicitor; 
it is a document using the language of the 
tradesman. Any tradesman when he is ,as- 
sured that the quahtv of the article is upto 
the mark will , readily conclude that he is 
being assured that the a'rticle is not adulte- 
rated. . If the words in the warranty can be 
reasonably interpreted to have the same ef- 
fect as certifying “the natuife, substance and 
quality” of an arhcle of food, the warranty 
will fall within the proviso. ' The 'language 
or the correctness of the language is there- 
fore of no consequence. The learned Magis- 
trate again was not right in treating D. W. 
6 as' a defence witness, though cited as a 
defence witness. According to the provi- 
sions of the Food Adulteration > Act, he 
would face the prosecution instead of the 
appellants, if the appellants’ contention is 
accepted and they were really at cross-roads 
The initial onus is on the vendor, and if he 
proves that he purchases the article of food 
with a wntten warranty in the ‘prescribed 
.form, he shall not be deemed to have com- 
mitted any offence. This onus, in oui view, 
js discharged by proving the purchase 
and the warranty by the manufacturer, dis- 
tributor or dealer. If the prosecution dis- 
putes the warranty, it is its duty to notify the 
dealer giving the warranty. The dealer is 
given the extraordinary right to appear and 
give evidence. If re chooses not to appear, 
the vendor must be deemed to have dis- 
charged the onus and he has comjnitted no 
offence. The vendor cannot be a defence 
witness, for a defence witness cannot either 
have right of appearance or adduce evi- 
dence in support. In a prosecution where 
warranty is pleaded, the seller does not 
become a defence witness We find that 
the seller was not only cited as defence 
witness but the defence had to pay a^con-l 
siderable amount as travelling expenses of 
the witness. After the notice is given to 
the seller, it is their option to appear, in 
view of sub-section (3) of Section 19 and 
it IS not the duty of the defence to pro- 
duce him. The scheme of the Act makes 
them liable as suppliers and if they chose 
not to come, they take the responsibility 
of answering when the provisions of law 
are applied against him. 

9. The learned Magistrate’s approach 
treating the partner as a defence witness or 
relying upon his denial as such is mis- 
conceived The learned Magistrate dis- 
believed the evidence that railway labels 
were attached to the tins, as such labels 
could be easily manufactured. But unless 
there is evidence that these were so manu- 
factured or procured, the learned Magis- 
trate should have given due weight to the 
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evidence of D. W. 7 Padan Kumar^" a 
'Clearing Agent,' that on 27-11-62 he clear- 
•ed 26 tins of mirchi powder for appellants 
by R. R. No. 897933 and On 23-1N62 ' he 
cleared 75 tins and he identified the bn 
shown in Court as one of those tins. In 
, cross-ejyamination he stated tliat he was defi- 
nite tljjat this very tin was taken delivery by 
liim.->'He is not connected with the appel- 
lant^>y’ firm and his evidence not only pro- 
ve#; the purchase but he also identifies the 
-ol/litainer as one of those in which the con- 
sig-7nment was cleared from the railway sta- 

# 7. The ne.\t witness is D. W. 2, the 
^jDuTv,an of, the godown at 37, Cotton 
’fetreet. He says that P. W. 7 Padan 'Kumar 
Morouglit the tins of mirchi and he also iden- 
wtifies tlie'tm shown in Court as one of those 
fitins. He stated that he opened the padlock 
' when the Corporation Inspector came and 
he proves “that the tins were kept in the 
•same condition as kept by him as brought 
rby Padan Kumar”. P. W. 6, partner of 
Mangaldas Raghavji and Co., admitted sale 
by them of the mirchi powder to appellants’ 
'firm and the correspondence and transport 
of the tins by railway,- though he suggested 
that the tms were replaced and contents 
^tampered. The learned Magistrate relied on 
"him forgetting that he was interested to 
deny, for otherwise the, liabilities would 
come on therti He however conceded that 
-the tins nroduced were of the same size but 
he coul(l not say what distinguished these 
tms from ' those in which they supplied. It 
is besides the prosecution case that the Food 
Inspector attached the tms after taking sam- 
ple and the question of replacement of the 
tins should not, therefore, arise at all The 
evidence of D. Ws. 7 and 8 who identified 
the tins and who were not even cross-exa- 
mined on this point should have persuaded 
the learned Magistrate to reject the interest- 
ed evidence of the partner of the firm deny- 
ing that the consignments were not in identi- 
cal tins. Sub-section (3) of Section 19 gives 
right to- the firm to appear at the hearing 
and ’give evidence. But no attempt was 
made to produce standard containers to 
show the difference with those produced by 
the appellants Needless to say that the 
Bombay firm had a great stake and it is 
not, therefore, proper to give due im- 
’ portance to their denial and throw out the 
appellants’ defence in limine The appel- 
lants again adduced evidence to show that 
the tins had railway labels affixed on those 
tms. 

8. The Bombay firm denied tlie rubber 
' stamp warranty ; obviously they would, as 
rhe liabilities would otherwise come on 
them They however adduced no "evidence 
to show that the nature of warranty they 
used to give and a mere denial is not suffi- 
cient The alleged warranty is written in 
'Gujrati language. The firm witness D W 6, 
claimed it to be in inconect Gujrati, but 
the witness who translated it did not say 
■■that In anv case, it is of little imnortance 
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whether the writing is grammatically cor- 
rect or not but the writing disclosed war- 
ranty within the meaning of Section 19. In. 
the recent Supreme Court decision in Cri- 
minal Appeal No. 141 of 1967, (K. Ranga- 
nath V. State of Kerala), reported m Blue 
Print dated 9-10-1969 = (AIR 1970 SC 
620), it v/as pointed out that the warranty 
is' not a document drafted by a solicitor; 
it is a document using tlie language of the 
tradesman. - Any tradesman when he is ^as- 
sured that the quality of the article is upto 
the mark will , readily conclude that he is 
being assured that the Article is not adulte- 
rated. , If the words in the warranty can be 
reasonably interpreted to have the same ef- 
fect as cerhfying “the nature, substance and 
quality” of an article of food, the warranty , 
will fall within the proviso. The 'language 
or the correctness of the language is there- 
fore of no consequence. The learned Magis- 
trate again was not right m treatmg D. W. 
6 as a defence witness, though cited as a 
defence witness. According to the provi- 
sions of the Food Adulteration » Act, he 
would face the prosecubon instead of the 
appellants, if the appellants’ contenbon is 
accepted and they were really at cross-roads. 
The initial onus is on the vendor, and if he 
proves that he purchases the article of food 
with a written warranty in the 'prescribed 
.form, he shall not be deemed to have com^ 
mitted any offence. This onus, in our view, 
as discharged by proving the purchase 
and the warranty by the manufacturer, dis- 
bibutor or dealer. If the prosecution dis- 
putes the warranty, it is its duty to nobfy the 
dealer giving the warranty. The dealer is 
given the extraordinary right to appear and 
give evidence. If re chooses not to appear, 
the vendor must be deemed to have dis- 
charged the onus and he has Committed no 
offence. The vendor cannot be a defence 
witness, for a defence witness cannot either 
have right of appearance or adduce evi- 
dence in support. In a prosecution where 
warranty is pleaded, the seller does not 
become a defence witness "We fi'nd that 
the seller was not only cited as defence 
witness but the defence had to pay a" con- 
siderable amount as travelling expenses of 
the witness. After the nobce is given to 
the seller, it is their option to appear, in 
view of sub-secbon (3) of Secbon 19 and 
it IS not the duty of the defence to pro- 
(ffice him. The scheme of the Act makes 
them liable as suppliers and if they chose 
not to come, they take the responsibility 
of answering when the provisions of law 
are applied against him. 

9. The learned Magisbate’s approach 
treating the partner as a defence witness or 
relying upon his denial as such is mis- 
conceived. The learned Magistrate dis- 
believed the evidence that railway labels 
were attached to the tins, as such labels 
could be easily manufactured. But unless 
there is evidence that these were so manu- 
factured or procured, the learned Magis- 
bate should have given due weight to the 
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M.iCistrale to make lliat impression in the 
absciicG of an> alleg.itioa from the prosecu- 
tion and such impression on tlic part of the 
le.inied Magistrate show's a Inns* m fa'our 
of the prosecution After the defence cross- 
esatnmed P. NV. 2, the learned Magistrate 
put a question which was not for clarifica- 
tion hut was in the nature of cross-evamma- 
liou to nullify the eFcct of cross-e\annna- 
tiou The learned Magistrate should not 
do (his at (he iisk of taking sides. In any 
case how'ever, leaving aside (he evidence of 
two witnesses, the evidence of the Food 
Inspector clearly shows that the samples 
were taken from the shop and then ftom the 
godown and looking at Jus evidence we aie 
not prepared to say that the samples w'cre 
not taken or that he deposed falsely 

12. Mr. Diitt has .also challenged the 
^od Analyst’s report It appears (hat when 
this seizure was made there w^as no different 
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II. R KH\Xi\'A, C. J. 

Sl.di- of Punjab, Appcliant v. Dev and an- 
other, Hc-j'ondcnts. . 

hcrorid Aj5jic.il .No. 210 of 1967, D/- 12- 
3-1070. 

(\) Civil P. C. (H)0S), Section 100 — 
Fiiitling of fact • — Interference with. ^ 

'Jilt: fiiuhng wliether the accused had com- 
mit kd brench of lus bond for good beha- 
vamr is one of f.icl and when supported by 
eviJdice it cannot be interfered with 

(Para G) 

(R) Criminal P, C. (ISOS), Section ‘101 (3) 

— Remission of sentence on bond for good 
beh.ivioiir vifli security — Breach of bond 

— Covemrncnl’s opinion ns to — It is not 
binding in a civil suit for the bond amount 
—^Independent proof is necessary. 

(P.ira 7) 

K. N. M.alliotia with S. M.alhotra, for Ap- 
pellant, P. N. Nag, for Respondents. 

' JUDGMENT: — This second .appeal by the 
Stale of Punj.ib is directed against tlic judg- 
ment and decree of learned District Judge, 
Hosliiarpur, whereby he accepted the ap- 
peal of Dev and Duni Chand respondents, 
and reversed the decision of the trial Court 
granlmg a decree Jor recovery' of Rs. 5,000/- 
m favour of the State of Punjab ag,iinst Dev 
and Duni Chand. 

2. The brief facts of the case are that 
Dev was conv'icted m a case under Sec- 
tion 302, Indian Penal Code, and was sen- 
tenced to undergo transportation for life. 
The 01 del in this respect was made b.v the 
Sessions Judge on October 3, 1948 The ap- 
peal filed by Dev was dismissed'by the High 

FN/GN/CS97/70/JRM/P ~~ 
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Court on December 10, 1949. After Dev 
had served a sentence of about six years, the 
Governor of the Punjab in exercise of the 
powers conferred by Section 401 of the Code 
' of Criminal Procedirre remitted the unex- 
pired portion of Iris sentence and directed 
Dev to k/6 released on his furnishing security 
in the ‘/urn of Rs'. 5,000/- with one surely 
in the '^ike. amount for keeping good behavi- 
our fe,r the period equivalent to the unex- 
piredt) portion of his sentence. It was also 
to Kfii provided in the bond that Dev would 
suiTf-lnder whenever called upon to do so 
the above-mentioned period. Dev 
^•’^O^buted the requisite bond in the sum of 
Rs'/i 5,000/- on May 23, 1954. His brother 
P^juni Chand stood surety for, him. The 
Jpnds executed, by the two brothers were ac- 
‘;tMpted by Additional District Magistrate, 
^wimgra, on May 31, 1954. Dev was there- 
Jftore released from Central Jail, Ferozepur, on 
■ June 2, 1954. The Governor of the Punjab 
subsequently cancelled the remission of the 
unexpired portion of the sentence of Dev 
appellant on the ground that Dev had start- 
ed his nefarious activities in violation of the 
terms of the bond. Report to that effect 
was made by the Superintendent of Police 
and the District Magistrate. Dev was there- 
after re-arrested on July 11, 1957, and was 
put in ]ail to undergo the unexpired portion 
of his sentence. The Additional District 
Magistrate, Kangra, thereafter called upon 
Dev and Duni Chand to pay the amount of 
bonds During the course of those 'proceed- 
ings the Additional Distnct Magistrate came 
to the conclusion that the bonds were not 
covered by Section 514 of the Code of Cri- 
minal Procedure and that the only remedy 
for the- State was to file a suit in a Civil 
Court. The State of Punjab thereupon filed 
the present suit for recovety of Rs. 5,000 
against Dev and Duni Ghana respondents. 

3. The suit was resisted by the two de- 
fendants. They pleaded that the bonds were 
inadmissible in evidence; that the suit was 
barred by time and that the bonds wero 
legally not enforceable. Pleas were further 
taken that Dev had remained of good behav- 
our and had not indulged in any nefarious 
activity. According to the defendant the per- 
sons, whose son had been murdered, had 
made false apphcation to the police against 
Dev. According further to the defendant the 
forfeiture of the bonds was, not justified. 

4. Following issues were framed in the 
case: — 

1. Whether the suit is barred by time ? 

2. Whether the document requires stamp ? 

3. ^Vhethe^ the document is not enforce- 
able according to law ? 

4. Whether defendant No. 1 has not com- 
phed with the conditions of the bond ? 

5 In case issue No. 4 is proved, whether 
defendant No. 2 is not liable as surety to 
pay the amount in suit ? 

' 6 Relief ? ' 

5. The trial Court decided issues 1, 2 


and 3 against the defendants. It was further 
held that Dev defendant has not complied 
with the conditions of the bond inasmuch ns 
he had not kept good behaviour after liis 
release. Decree for recoverj'^ of Rs. 5,000/- 
was awarded against the defendants. On ap- 
peal the learned District Judge considered, 
the terms of the bonds and came to the 
conclusion that the undertaking under ,the 
bonds was that Dev would maintain good 
behaviour and that in case a demand to that 
(effect was made he would present himself 
before the appropriate autliority. It was only 
in case he made a default in this respect 
that he and his surety were to be liable to 
pay Rs. 5,000/-. The learned District Judge 
then went into the question as to whether 
Dev had committed breach of the terms of 
the bonds and came' to the conclusion that 
there was no disinterested evidence to show 
that Dev bad so conducted himself as to 
ment the penalty provided for in the bonds. 
The appeal was, accordingly, accepted and 
the suit of the Punjab State was dismissed. 

6. I have heard Mr. Malhotra on behalf 
of the appellant and Mr. Nag on behalf of 
the respondents and am of ' the view that 
there is no merit m the appeal. Perusal of 
the judgment of the learned District Judge 
shows that he considered the evidence which 
had been adduced on the record and came 
to the conclusion that there was no disinter- 
ested evidence to prove that Dev had mis- 
conducted himself so as to justify the imposi- 
tion of penalty. Issue No, 4, M'as conse- 
quently decided against the plaintiff-appel- 
lant. The finding of the learned District 
Judge in this respect was essentially one of 
fact and as it was based upon consideration 
of the evidence adduced in the case it can- 
not be interfered with m second appeal. 

7. Mr. Malhotra on behalf of the ap- 
pellant has referred to the provisions of Sec- 
tion 401 of the Code of Criminal Procedure 
which deals with the power of the appro- 
priate Government to suspend or remit the 
sentence. Sub-section (3) of that Section, 
upon which rehance has been placed on be- 
half of the appellant, reads as under- — 

“(3) If any condition on which a sentence 
has been suspended or remitted, is, in the 
opinion of the appropriate Government not 
fulfilled, the appropriate Government may 
cancel the suspension or remission, and there- ' 
upon the person in whose favour the sen- 
tence ha_s been suspended or remitted, may, 
if at large, be arrested by any police officer 
without warrant and remanded to undergo 
the unexpired portion of the sentence ” 

Perusal of the above sub-section goes to 
show that if the appropriate Government is 
of the opinion that any condifaon on wlu'ch 
a sentence has been suspended or remitted 
is not fulfilled, the said Government may 
cancel the suspension or remission and there- 
upon the person in whose favour the sen- 
tence has been suspended or remitted may, 
if at large, be arrested by any police officer 
and remanded to undergo the unexpired por- 
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linn of the sonlnicc. It would follow from 
tin* .ibovi' provision that Iho only cirrct of 
tlic formation of the opinion by the Gov- 
rmincnl loforrcd to in sub serlion (3) ii that 
tlio jH'isnn conci'rn(d can Im arrested and 
ren'Kiiuled to ’undt ryo the uiu spired portion 
,of the sentence It emnnt he inferred from 
the almve iirovision, as is contended on lie- 
liab of the appellant, that once the appro- 
priate Govermiieiil foniis the opinion that 
ihne has been a hrearh of the eondition on 
viiieh a s<‘ntciicc w is laisp'ndtd or remitted 
its opinion IS bindini; upon the Cis'il Court 
in a Milt hroiu’ht for tlie rec ovciv ni money 
on th'‘ c’loaiid of the idleeed Imaih of the 
terms ol the hoiid. 'Hie plahitilf appellant in 
(!h- prc'eni css<‘ sed s to fasten a pecunhry 
Jialniitv on tin- defi ridaiif-respmidetits and it 
vsauid, in my opinion, have to he proved iri- 
dejii adeiilly to tlie.e proe< ediniy. thd llier<‘ 
levs Uu-acU of tU<* Ivniv. of the bonds 

wh'di were executed hv tiie defendants. The 
opinion of the Sl.ile novernnient ran be no 
snbstPiite for a finding of tlit' Civil (,’ourt 
reLMidnu! the alleged hrf.ieh of terms of flto 
bond in a suit for rceoveiy of money on the 
basis of the .said bond. .’\s il>e learned Dist- 
rict Jiidve has arrived .at the findinit that (be 
plaintirt Ills f.niied to prove anv such !,ircach 
of tlif terms of the bonds, there is no c'T.ape 
from the coiu-hisiun that the plaintiff should 
lie non-.smted. 

S. In the above view of t!ic niriltcr, it 
is not hccessaiy to po into the question as 
to whether a peeiiniarv h.ihility m the .shape 
of pnsinenl ol the amount of bonds c,an be 
fastened upon the resiiondenls, esen thnimh 
Dev snerendered himself to ciistodv. Tiio 
appc.ll conseqiientlv fails and is ciismisscd 
but with no Older as to cost.s. 

Appe.ll dismissed. 
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J. B. IdEIITA AND A D. DESAI, JJ. 
Ghancbi Vdia Samsucldin Dabbai, Ap- 
pellant X'. State of Gujaiat, Respondent. 

Ci'iminal Appeal No 895 of 19G8. D/- 
11-2-19G9. against judgment of S. J. 
Surendranagar, in Sessions Case No 28 
of 19G8 \ 

(A) Evidence '^ct (1872), S. 33 — 
Entry of birth'dare in non-Gove rnment 
Scbool’s General Roister under Statu- 
tory Rules — EntrjV admissible under 
Section 33 — Hovvcvftr, its cvitlcniiary 
X’aluc depends on oiiiW factors — Kid- 
napping case — Parenl.v^f girl not exa- 
mined as to Ircr age — fintry held could 
not be held io's have proved tlie age. 
(Penal Code (18^), S. ^GG); (Bombay 

(Only portions^roproved ^or reporting 
by the High CouXt are repcj-jed /here.) 
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X'rimnry Eduction Rules, 3919, Rr. 329 
and 330), AIR 39C3 Pat 21, Distinguished, 

(Pam 3) 

(R) Criminal P, C, (1898), Sv, 23C, 237 
find .'{'12 — Accused charged under S. 2C1, 
Pena! Code for kidnapping — heb 
disclosed lie could also itnve hceiv thus- 
cd tinder .S. 3CC, Penal Code for x ^ifiduc- 
tinn — Explanation under S, 312, VCrinV 
nnl P. C, also .sought in connection^ vith 
facts^ consliluting offence under S.i 
J.P.C. — Age of victim not being pnxrAcd, 
accused could he convicted for ahdutVAi"!' 
under .S. 3GG, (Pen,il Code (1860), .S.s. V 
and 369). AIR 1933 SC 371 at p. 57C 
(19.37) .38 Cr U 67-1 at p. 67G (OrissS' A) 
Dist.: AIR 3912 Horn 71 (EU) & .AIR IDr^^' 
fiC 316 & AIR 3903 SC 70C, Foil. I ■ 

(Para 4 ' ' 

Citses Referred : Chronological Pariu, 


{IPGTO AIR 19(55 SC 70D (V 52) ■= \ 

1995 (1) Cii U 030. Sunil Kumar 
Paul V. Slate of \V. B, 4 

(19GI) AIR 19G1 Pal 21 (V 48). Bhim 
Manda) v. Magnram Gorain 3 

(1957) .38 Cri U 074 -- ILR (1957) 

Cut 33. Bhng.iban Wahnkud 
V. State 4 

(1936) AIR 195G SC IIC (V 4.3) «= 

1950 Cii LJ 291. Wilbc (William) 

Sl:mo\ V. Stvito of M P. 4 

(1953) AIR 1953 SC 574 (V 42) = 

1955 Cii LJ I29G. Smt Ram Devi 
V. State of U. P. 4 

(1912) AIR 1942 Bom 71 (V 29) = 
ii Bom LR 27 (FB). Emperor v 
Kn.samnlh Mirzalli 4 


N. K. Gandhi, for Appellant and J. U. 
Mehta. A G P.. for Respondent-State. 

MEHTA. J.:— 1-2. x x x X 

.3. Mr. Gandhi for the accused raised 
the most important question in this ap- 
peal as to the age of Sheela and argued 
that tins important ingredient in the 
offence of kidnapping under Section 361 
thal Sheela was under 18 years age was 
not brought home to the accused. The 
learned Sessions Judge has in this con- 
nection leliod upon the statement of 
Sheela at Ex, 9 in her evidence that her 
father when he visited at Wadhu^an be- 
fore this incident told her that this was 
her birth date. This reported statement 
of the father would be no evidence, when 
the father has not been examined.* The 
learned Sessions Judge further relied 
upon the birth date certificate issued by 
the Bead Master of the Vikas Vidyalaya, 
Vadhwan, at Ex 6, which certifies that 
the birth-date of Sheela as entered in 
the General Register of the School was 
8th August 1951. The 'witness Jayantilal 
Nagardas, the Teacher in the Vidyalaya 
(Ex 12) vv'as examined and according to 
him the certificate was as per general 
register. Entry Ex 13 This entry in 
its turn was made from the School Leav- 
ing Certificate Ex 18 issued by Shishu 
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Mangal, Junagadh By the Head Master 
of the Primary School. Sheela had prov- 
ed the said School Leaving Certificate 
Sx. 18 which also pientions the said birth 
late On this evidence, the learned Ses- 
iions Judge held that there was satisfac- 
ory proof as regards the age of Sheela 
IS the ’birth date was proved to be 8th 
iugus'/ 1951 Mr. Gandhi vehemently 
that this School Leaving Certifi- 
^te^"-vvas not from any official register 
^d/lJeven under Section 35 of the Evi- 
-^yie Act it would not be relevant evi- 
■^/ce As regards the birth date of Bai 
l^ela it is true that this being not a 
ifcvemment school, the document can go 
n under Section 35 of the Evidence Act. 
t it is shown that the headmaster who 
Pad issued this certificate was _ in 'the dis- 
'harge of his duties specially emoined 
ly law to make these entries in the 
school register The learned Assistant 
Government Pleader, Mr. Mehta, in this 
connection pointed out the relevant rules 
from the Bombay Primary Education 
Rules, 1949 Under Rule 129 the school 
leaving certificate has to be issued Under 
Rule 130, the provision is made for the 
age certificate to the effect that every 
child seeking admission for 'the first time 
into an approved school shall produce a 
certificate of age signed by its parent 
In the case of illiterate parents, the certi- 
ficates shall bear their thumb impression, 
attested by a literate person other than a 
teacher of the school to which the child 
seeks admission. The date of birth given 
in this certificate shall be entered in the 
School General Register. No subsequent 
change or alteration therein shall be made 
except with the sanction of the School 
Board Chairman. In the case of transfer 
of pupils from one place to another, the 
age given in the leaving certificate shall 
be entered in the register of the new 
school From these two rules, and the 
other relevant rules, laying down duties 
of the teachers and headmasters to main- 
tain the relevant registers and making 
proper entries therein, Mr. Mehta argued 
that by a statutory provision the school 
authorities were enioined to maintain 
the General Register and to issue the 
school leaving certificate Mr. Mehta is 
right in this connection that such duty 
being imposed by law. the entry of the 
birth date in the School Leaving Certifi- 
cate from the General Register would be 
relevant evidence even under Section 35 
of the Evidence Act. The difficulty, how- 
ever, which still arises, is as to the evi- 
dentiary value that can be given to the 
statement of age m this entry made in 
the School Register Mr. Mehta pointed 
out that because of Rule 130, a presump- 
tion Would arise under Section 114 of the 
Evidence Act that the parent had given 
this age In the present case even though 
both the parents are alive and are staying 


at Ahmedabad and at Surat, none of 
them was examined to prove the truth 
of this entry. The prosecution relied on 
this entry for proving the truth of the 
statement o’f the age of Bai Sheela No 
connective evidence was led to show that 
this entry was made on the statement of 
the parent. No birth register entry or 
vaccination certificate was even produced 
Besides, when both the parents were liv- 
ing and were not shown to be incapable 
of giving evidence their reported state- 
ment would hardly have any higher evi- 
dentiary value than hearsay evidence. 
^Mr. Mehta in this connection vehemently 
Veiled upon the decision in Bhim Mandal 
V Magaram, AIR 1961 Pat 21, by Raj 
Kishore Prasad J. That decision cannot 
help Mr. Mehta for the simple reason that 
in that case the statement of the parent, 
proved by the relevant entry in the school 
register maintained under the Bihar and 
Orissa Education Code, could prove the 
truth of the contents, because the case 
was covered under- Section 32(5) of the 
Evidence Act as the concerned parent 
was proved to be incapable of giving evi- 
dence' and, therefore,' the recognised ex- 
ception to the hearsay rule came into 
play. Therefore, on the evidence on 
record, in this case, the prosecution has 
failed to prove that Bai Sheela was under 
the age of 18 on the date of the offence 
and the charge under Section 366 for kid- 
napping therefore cannot be brought 
home to the accused The conviction on 
that count of kidnapping must, there- 
fore, be set aside 

4. Mr. Mehta, however, next argued 
that as the offence of abduction would be 
by way of alternative charge to one of 
kidnapping, the case would clearly fall 
under Section 236 of the Criminal Proce- 
dure Code and in such a case, it is open 
to the Court under Section 237 of the 
Criminal Procedure Code to convict -the 
accused for the offence of abduction under 
the same Section 366 of the Indian Penal 
Code, if the facts proved established that 
charge, as the accused met that charge 
right from the beginning and his explana- 
tion was even sought under Section 342. 
In Smt. Ram Devi v. State of U. P.. AIR 
1955 SC 574 at p 576, the Supreme Court 
had to consider this quesion as to whe- 
ther the accused could be convicted for 
abduction under Section 366, when the 
prosecution failed to prove the ingredient 
of age for the offence of kidnapping under 
Section 361. Their Lordships of the 
Supreme Court held at page 576 that 
apart from the fact that that was not the 
charge under Section 366, the evidence 
on record did not warrant the conclusion 
that the concerned lady was either com- 
pelled by force or induced by any deceit- 
ful means to go from her father’s place 
by the accused, nor was any question put 
to the accused in the examination under 
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Sirfjrtn Cr. P, C, in that cnjinocUon 
In th'Tf ('iK'urnat'nu'f ■„ {ho Supitnn 
Cnuj; fiui nijf afo'pt ihaf nuium'.n'i 'fhf 
it.ci of nl..tncc of a ap. afic ( hasr'c of 
abduction v.’oiibi not fic mato'iial in till', 
c.'ct aa thi' accu'<'d at th< initial : tare on 
the fi’tt' in ’be rhai/'e-'hi-'f 

(oiild b.ave ii'a-n iilt( cn.'tivi Iv chaired 
hot}; fdj Indnanicn't and .abduction under 
Sectuni ;’<■(>, Afti ! the declaion in Htn- 
P'jor V, Ka'anirdU Mjir.dli, "'-I P-om Lll 
27' (AIR 1 <m:> Bom 71) fPB) bv the Pull 
Ptncli icijj lafiiut of Hif dolm Pe.uiinont. 
]\t, Chif f dirticf, 'A'.idt.s ,1. and Sen J„ 
it i**' v,(ll irttlcri fha'* if tlie iniarcufinn 
liad hten doubtful wjuthti llu-v could 
piov-' fiat ibe .ij]] '.-.vi under the u-lc- 
van* apt tlu v could 'im* up nUenr'tive 
chaice of kidn.iui/u'' and abduction for 
Section 1! .'(t of {h( Criminal Piotadme 
Cod' vould be tlcarlv appUr dile. In 
vu'w of tbia r,')' cT’c p’ovcion of S^-c- 
tinn ‘,.*27, tin, v; nl of -pi dfic ch.n?:c 
couk! not bv it; elf In ti.attd nf .-mv pie- 
ludke to tile nccicfd Tlu’ pa-tion of Jaw 
in thia coniKction i'. .abo well n Itkd 
aftfr llio drc'clon of (be Supirmc Court 
in Willie (William) Slans v v, 'ihe Sfatt 
of Madliv.-i Pracle;b. AIR Itb'.u SC lid In 
Ihc maionlv nidcmcnt, bv JIi': Lord.ahip 
Cbandra;'(!:h.ar Aivar J, an beh.alC of 
himtclf and Jmtannatli Das, .1 and with 
which Inam. J, artrcf'd, at pa'tc 127. it Is 
in toims held tiiat there may lie cares 
wlieie a tn.al. which pi’oceods without 
any land of charno at the outset, can be 
said to be n trial \yliollv contiary to what 
is prosciibod by the Code and in such 
cai-'cr. the trial would be illoital without 
the necessity of a po‘’dive findimt of pie- 
iiidice. By way of ilki.stration. it is in 
terms pointed ovit that where the convic- 
tion is for a totally different ofTence from 
the one chnrced and not covered by Sec- 
tions 23G and 237 of Die Code, the omi.*:- 
sion to frame a .separate and specific 
chnrjie would be an incurable irrccularrly 
amounting to an illcftality. Wlien the 
charce is of a minor offence, there would 
be no conviction for a major offence, cff, 
fiiievou-s hurt or noting and murder. 
Therefore, where a charffe i.s not for such 
a distinct ofTence. which would not be 
covered by Sections 236 and 237 of the 
Criminal Procedure Code, the con\dction 
for the other charge which could have 
been made in the altci native w'ould al- 
ways be Ic^tal, provided no prejudice has 
resulted to the accused On that princi- 
ple, in Sunil Kumar Paul v Slate of West 
Bengal. AIR 1965 SC 706. the Supreme 
Court held that the accused could be con- 
vdeted for the olTence under Section 420, 
I P.C , even though he was charged only 
for the offence under Section 409 because 
that alternative charge could have _ been 
framed under Section 236 of the Criminal 
Procedure Code on the basis of the alle- 
gation. in the charge-sheet Such con- 


viction would bo in actorriancc' with the 
pinvision of Section 237 of the Criininsi 
Proadiiiv Code The Supieim Court 
Author Ik Id at p 7J2 tliat m the circum- 
jt.'inccs of the t.'ist* tho accu'cd could not 
b" f.ald to hav'o been projudiccd in his 
convict ion undci Si'ction 420. I.P.C. os 
account of non-framing of the-iChrar- 
f.nd rohsofUicnt non-liial, underr ' Scs- 
tion 42.0, I.P.C. Their Loakhips ftutV.r 
ob'oiv'id th.it in the circum''tanccs rhf \Vr- 
c.i I* no put.siion of irrogukuitv ini -k..* 
Inal ruo'o. Toe framing of the chuso 
under Section 420. I.P.C wan not esyk- 
!i;d and Sr-clion 237. Ciiminal PiocodViic 
Code it.Mlf ju'-tificcl bin consiction of 
o!f(-nco under Section 420 if that 
proved on the findings on the rccoi.'*,*”' 
jvlr. Gandhi, in thin ronneclion, relim 
upon the d'ci'ion in Bh.agab.an Mohsltui '* 
y. State, in (1057) 63 Cri LJ 674 (Oiksr. 
at p 676 lioldmg thnl wheic the chaige of \ 
hidnappintf i*-' not proved, the conviction 
could not be had for the offence of abduc- 
tion under Section 3G6. That decision 
cannot Jjc-ln Mr, Gandhi an in that case 
the neemed wan held to be picjuciiced, if 
)]<•• w.u convicted for abduction, because 
the oiiginal charge of kidnapping wa.n one 
jt.id with Section 149 As the prejudice 
had liLcn duly established, the conviction 
could not he on the basis of abduction 
winch w.in found on tiie record In viev,* 
of thi.n settled legal position, as the ac- 
cused had met the charge right from the 
beginning of abducting Shc-cla by deceitful 
means, with the .name intention with which 
he wa.s chniged for kidnapping, and as the 
cxplnn.ation under Section 342 was ako 
taken in that connection, no question of 
prejudice could arise Under Section 237 
Ciiminal P. C the accu.sed could, there- 
fore. bo consicled for the offence under 
the r.aid Section 3GG, I, P. C , even if in- 
stead of kidnapping* the' ofTence of abduc- 
tion with the same intention is proved 
5-9, X X X X X 

Appeal dismissed 
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Adam Ahmed, Appellant 'vi State, Res- 
pondent 

Criminal Appeal No, 178 of 196G, D/- 
2-2-1968, against order of City Magistrate 
10th Court, Ahmedabad, D/-15-2-1906 

Criminnl P, C. (1898), S. 539-B — Local 
inspection — Failure to make memoran- 
dum and keep it on record of case — Trial 
or proceeding is not vdtiated unless it has 
resulted in failure of justice or caused pre- 
judice to accu sed in his defence. (Para 5) 

(‘Only portions .approved for reporting 
by IRgh Court are reported here) 
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N N. Dave, for Appellant; H. V. Bakshi, 
Asstt Govt Pleader, for Respondent. 

JUDGMENT:— 

1-4. X X X X X 

5. Mr. Dave, the learned advocate for 
the appellant, has pointed out that at the 
request' of the accused during the course 
■pf thfi trial, the learned Magistrate had 
inspe;/cted the place of incident and that 
li^Mas kept no notes \Vhatever'about the 
on the record of the case. According 
to fjj-him. therefore, he has violated the 
fP^ttndatory' provisions contained in Sec- 
“iVon 539-B of the Criminal P. C. On that 
wiisis, he further urged that the defence 
'pi the accused is materially preiudiced and 
Iche appreciation of the evidence could not 
r~be made in a proper manner by the learn- 
r-ed Magistrate It appears no doubt true 
'that an application was presented by the 
accvised on 20-1-1966 to the Court request- 
ing the Court to take local inspection of 
the place of the incident and other places . 
referred to in the evidence. From the 
order passed therebelow, it appears that 
the learned Magistrate granted that re- 
quest and fixed 22-1-1966 for going for 
local inspection. From the proceedings it 
appears that it was on 29-1-1966 that the 
local inspection of the site was taken and 
then he adiourned the case to' 2-2-1966 
The arguments in the case were heard on 
-9-2-1966 and the ludgment was thereafter 
delivered on 15-2-1966 in the case From 
the record and proceedings of this case it 
further appears clear that no notes of the 
• local inspection made by the learned 
Magistrate have been kept on* the record 
of this case. At the same time he has 
made no reference whatever about the 
same in his ludgment. Now, S 539-B of 
the Criminal P. C. provides as under — 

"539B. (1) Any Judge or Magistrate 
may at any stage of any inquiry, trial or 
other proceeding, after due notice to the 
parties, visit and inspect any place in 
which an offence is alleged to have been 
committed, or any other place which it is 
in his ppinion necessary to view for the 
purpose of properly appreciating the evi- 
dence given at such inquiry or trial, and 
shall without unnecessary delay record a 
memorandum of any relevant facts ob- 
served at such inspection. 

(2) Such memorandum shall form part 
of the record of the case. If the Public 
Prosecutor, complainant, or accused so 
desires, a copy of the memorandum shall 
-be furnished to him free of* cost. 

X X X X x” 

It follows therefrom that if any local ins- 
pection is made by the learned Magistrate 
in relation to any case before him under 
Section 539-B of the Criminal P C , ,it is 
required of him to record the memorandum 
of any relevant facts observed at such 
inspection without unnecessary delay and 
any such memorandum made by him 
Would form part of the record of the case. 
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The learned Magistrate has, however, not 
chosen to keep any record of what he ob- 
served in the local inspection made bv him 
under Section 539-B of the Code This 
section, however, does not lay down the 
effect that would flow therefrom when no 
such memorandum has been kept on the 
record . of the case. Non-comphance 
thereof cannot have therefore, the effect 
of vitiating any trial or the proceeding un- 
less it is shown that it has resulted in any 
failure of justice in the circumstances of 
the case. Unless therefore, any prejudice 
IS caused to the accused in his defence, or 
has resulted in failure of justice on that 
account, the decision in the case, other- 
wise arrived on appreciation of evidence 
cannot be set aside It is not an illegahty 
so committed as to vitiate the trial. 

6. Now it was after the local inspec- 
tion was made by the learned Magistrate 
that the matter was set down for argu- 
ments and the arguments were heard The 
learned advocate appearing for the accused 
in that Court made no request whatever 
to have the notes of inspection placed on 
record Nor is there any material to show ’ 
that the learned Magistrate has made use 
of any observation to the disadvantage in 
appreciating the evidence in the case It 
is not suggested and at any rate it does 
not appear that no cross-examination was 
done -of the witnesses, as the local inspec- 
tion was to be made On the other hand, 
the grievance of Mr Dave’ is that the 
learned Magistrate has not at all chosen 
to appreciate the evidence and has given 
no reasons in coming to the conclusion 
that he arrived at in the case According 
to him, exceot narrating the facts in judg- 
ment, no reasons have been given which 
led him to accept the evidence led by the 
prosecution and for coming to the con- 
clusion that he did in the case That 
criticism levelled by Mr Dave cannot be 
said to be altogether without any force, 
but that does hot in any way affect the 
decision in the case. At any rate, I am 
not show how the appreciation of evi- 
dence by the learned Magistrate has been 
so affected by reason of his not keeping 
notes of inspection made by him in the 
case 

X X X X 

Appeal dismissed 


1970 CRI. L. J. 1331 (¥ol. 76, C. N. 359)= 
AIR 1970 GUJARAT 186 (V 57 C 32) 

J. M. SHETH, J. 

Patel Bechar Narsinh, Petitioner v. 
The State of Guj'arat and another. Oppo- 
nents 

■ Criminal Revn. Appln No. 145 of 1969, 
D/- 19-8-1969, against .Judgment and 

order of Judicial Magistrate 1st Class, 
Mangrol, in Criminal Case No 2678 of 
1 968. 
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P. B. Naiinnlj v. State of Gnjiirnl fJ. M. Shoth .1,) 3970 CrI.L, 


(A) Homlinv Probation of Oflon'Ier.'? 
Act (in of 3ti:i8), S. ofl) — "Oncncc not 
puni‘.Ii«b!c witli death or Iron'inorlation 
for life" — iX'nre^Kiinn inenn« offence not 
punislinble witJi dentil or nOence not 
punl^Iinhle witit fnmsportntion for life — 
Undi'r S. r>9-A, Pennl Code Irnns'portntinn 
for life means impri'.onincnl for life — 
Accused convicted under S. 920 Pennl 
Code cannot be itiven benefit of S. 5(1). 
AIR Ifl2S Rom 21), Toll. CnH> Iw Refer- 
red. fPnrns 7, S. 3 1) 

(R) Criminnl P, C. (1898). S, 43D(C) — 
Riuhl of accused "to .sbou' cniise njjoinst 
cnlmnccment of sentence" — Notice whv 
order rele.nsinir Idm on jirob.'itinn of ^.'ond 
rohdiicl .should not be jet nsule, order 
beinc illesrnl tmd itunhd and pros sen- 
tence in lieu of it — This is not a case of 
('nimnceinent of .•sentence pa*scd liv Court 
rocordinc Order of conviction and reloas- 
inc accused on probation of nond conduct 
— Acctisred has no rif'ht to be be.ard in 
regard to order of conviction aitninsi him, 
.‘•ince there wav no .sentence awarded 
cither under S. ‘)39{f.) or tinder S, 7(1), 
Rombny Probation of Offenders Act. AIR 
39 52 Mad .521 ir AIR I9.'J9 .Sind .7.7.9 & 
AIR 3950 Raj 2S, Rel. on; fl919) 2 San 
LR 48 observations' in dis.senlod from. 

(Par.v 18) 

(C) Bomiinv Probation of Offendens 
Act (19 of 19:{S), .S. 7(2) — Accu-ed con- 
victed and rclc;ssed on probation of yood 
conduct — Appellate Court in exercise of 
potVerv of revision can .set aside order of 
probation and pas.s .sentence in lieu there- 
of not creator than that which trial Court 
could have atvarded — It is not ncccs.sarv 
to remand ca.se to trial Court for passinc 
sentence — Rich Court i.s not restricted 
to p.a.ssinc non-nppcalablo .sentence. 

(Paras 27, 28) 

(D) Penal Code (1800). S. 320 — Of- 
fence under — In coasidcrinc .sentence to 
be passed, nature of injury, weapon u.sod 
.and part of body on wliich injury w.as 
c.auscd arc important factors- to be con- 
.sidered — (Sentence of one ycnr’.s R. I. 
and fine of Rs. 125 p.-cssed — Sentence of 
fine of Yls. 125 was passed in view of 
the order of the trial Mnfjistratc for pny- 
intr the amount as compen-sation _ to the 
victim Icccpine in view the provisions of 
Section C of the Bombay Probation of 
Offenders Act (1938) ). (Paras 29, 3C) 
Cases Referred : ChronoloRical Paras 
(1965) AIR 1965 Orissa 106 CV 52) = 

1965 (2) Cn LJ 51. JoRi Nahak 

V The State 33 

(19C4) 1964 (1) Cri LJ 460 = ILR 

(1963) Mys 929, State of Mysore 

V Saib Gunda ' 32 

(1959) AIR 1959 Madh Pra 291 (V 46) 

= 1959 Cri LJ 989, Chetti v. State 
of Madhya Pradesh 11 

(1956) AIR 1956 All 326 (V 43) '== 

1956 Cri LJ 659, State v. Sheo 
Shankar 10 


09.50) AIR 19.50 Raj 2D (V 37) ^ 
fil Cri LJ 33.72, Sarkar v. Jalam- 
.sinfib 2Z 

0949) 2 Sail LR 4D. United Si.ato of 
S.aurasIUra v, Koli Gnnf'.a Knnn 23 

0943) AIR 1943 Mad .521 (V .70) 

44 Cri LJ 774, In ig: Varadarain 
P.-iflnyachi 20’ 

0939) AIR 19.70 Sind 330 (V 20) - ^ 

41 Csi I-.7 187. Empcior v, Miro \ / 
Ghulnm Hussain 
0932) AIR 1932 Knc 130 (V ID) 

.3.7 Cii LJ 844, Emperor v, Mt, 

Jnnkl 

0928) AIR im Bom 244 (V 1.5) - 
29 Cri LJ 001, Nrianji Premji v. 

Esnpi ror 

0927) AIR 1027 Rant; 205 (V 14) 

28 Cn L.I 773 (FJ3). Kmpeior v. 
jC;;.a .S'>n litwa , 

0926) AIR 1926 Ranr: .51 (V 1.7) 

27 Cri L.I 401, Idohammnd Euroof 
v. Emperor L 

G. C P.atf‘1, for Petitioner, J U, Mehta, 
lion As’lt Govt Pltadej, for Re'-rxjndeiit 
Ko. 1 — State. B, R Shclat (ApnointccI), 
for Ri'-pondent Ko, 2, 

ORDER: — This is a rcvir>ion petiliort 
fibd }?v the oriftinnl complainant (first 
informfinl) nftainst the o:dcr p.sr."d bv 
the learned Judicial M.anjstrnte, Fir.st 
Ci.sns, iilanniol. Mr. Ik C. Sh.sh. in Cri- 
minal Cvsrc No 268 of 1968, releasing 
present opjxmenl Ko 2, Maiya Dolu Kor- 
san. who was oriftmol accused Ko 2. on 
probation of nood conduct Opponent Ko. 
2 Iinr. boon convicted of an offence puni- 
.shable under Section 326 of the Indian 
Pennl Code. He was ordered to be re- 
leased on probation under Section 5(1) of 
the Bombay Probation of Offenders Act. 
1938 (which will be hereinafter referred 
to ns the Act), on furmshinE a bond of 
Rs 1.000/- for a period of one year v.ath 
a solvent surety for the like amount to 
keep and maintain peace durinc: the 
aforesaid poiiod and to receive the sen- 
tence when called upon durinc the afore- 
said period. Thi.s order was passed on 
30th December, 1968. 

2, Mr. G. C Patel, learned Advocate 
appeal inn for the petitioner, submitted 
that the offence under Section 326 of the 
Indian Penal Code is punishable with 
imprisonment for life or with imprisoa- 
mbni of either description for a_ term 
which may extend to 10 years, and is also 
liable to fine. Maximum punisliment 
provided for -such an offence beinq im- 
prisonment for life, it tvas submitted by- 
Mr. Patel that the trial Court has com- 
mitted an error in nivinn benefit of Sec- 
tion 5(1) of the Act to opponent No 2. 
He, therefore, submitted that the order 
passed by the learned trying Magistrate, 
releasing Opponent No. 2 on probation’ 
of good conduct, be set aside and in lieu 
of it, proper and adeauate sentence be 
passed 




/ 


1970 Ori. L. J. P. B. Narsinh v. State of 

3. _ Mr J. U. Mehta, the learned Hon. 
Assistant Government Pleader, who ap- 
peared for Opponent No. 1 (State of 
Guiarat), supported the submissions made 
by Mr. Patel. 

4. Mr. B R. Shelat, learned Advocate 
(appointed) for Opponent No 2 (accused 
No, 2)y submitted that Opponent No. 2 
had a, ‘right to challenge the order of con- 
victi«j3n recorded against him on facts in 

of the provisions of Section 439, 
.^-section (6) of the Criminal Procedure 
(which will be hereinafter referred 
as the Code). It is further contended 
him that this Court cannot award sen- 
^Vince and the case should be remanded 
ro the trying Magistrate for awarding 
jroper and adequate punishment. It was 
further submitted by him that at any 
rate, the Court should not award punish- 
ment which is more than non-appealable 
sentence. It was also submitted by him 
that the provisions of Section 5(1) of the 
A.ct have application as the, offence under 
Section 326 of the Indian Penal Code is 
not punishable with ' death or imprison- 
ment for life; it being punishable with 
imprisonment for hfe, the provisions of 
Section 5(1) of the Act could be made 
applicable .' ’ 

5. I will first consider the submission 

made by Mr Shelat’ whether the provi- 
sions of Section 5(1) of the Act could be 
made applicable in a case where die of- 
fence' regarding which the order of con- 
viction IS recorded is punishable with 
imprisonment for life or imprisonment for 
any other term The material part of 
Section 5(1) of the Act for our purposes 
reads- ^ 

"Notwithstanding anything contained m 
any enactment for the time being w 
force when — 

(a) any male person is convicted of an 
offence not punishable with death or 

transportation for life, or 

if it appears to the Court by which the 
offender is convicted, that regard being 
had to the age, character, antecedents or 
physical or mental condition of the of- 
fender, or to the circumstances in which 
th,e offence was comrmtted, it is expedi- 
ent that the offender shoilld be released 
' on probation of good conduct, the Court 
may, for reasons to be recorded in writ- 
ing instead of sentencing him at once to 
any pumshment, direct that he be re- 
leased on his entering into a bond, with 
or without sureties, to appear and receive 
sentence when called upon during such 
period not being less than one year and 
not exceeding ' three years as the Court 
may direct, and in the meantime to keep 
the peace and be of good behaviour ” 

6. The interesting question that arises 
for consideration is what is the meaning 
to be assigned to the words, "of an of- 
fence not punishable with death or trans- 
portation for life" 
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7. The material part of Section 53-A 
of the Indian Penal ^ Code for our pur- 
poses. reads’ 

“(1) Subject to the provisions of sub- 
section (2) and sub-section (3), any re- 
ference to "transportation for life” in 
any other law for the time being in force 
or in any instrument or order having, 
effect by -virtue of any such law or of 
any enactment repealed shall be constru- 
ed as a reference to 'imprisonment for 
Hfe’.” 

In -view of these provisions of S4c 53-A 
we have to read "imprisonment for life” 
for the words "transportation for life ’ in 
Section 5(1) (a) of the Act 

8. In Section, 497, sub-section (1) oi 
the Code, similar wording in regard lo 
this material phrase is found It reads: 

"When any person accused of or sus- 
pected of the commission of any non- 
bailable offence is , arrested or detained 
without warrant by an officer in charge 
of a police station or appears or is brought 
before a Court, he may be released on 
bail, but he shall not be so released if 
there appear reasonable grounds for be- 
lie-ving • that he has been guilty of an 
offence punishable with death or impri- 
sonment for life.” 

These words came to be interpreted by a 
Di-vision Bench of the Bombay High Court 
m Naranji Premji v. Emperor, AIR 192S 
Bom 244. Fawcett, J., speaking for the 
Division Bench, made the following ob- 
servations’ — 

"The first point taken by Mr, Jinnah 
in this application for bail is that in sub- 
section (1) of Section 497, Criminal Pro- 
cedure Code, the words 

"if there appear reasonable grounds,, 
for belie-ving that he has been guilty of 
an offence punishable with death or 
transportation for life” 
only cover offences punishable with death 
or in the alternative -with transportation • 
for life, such as cases of 'murder and of 
waging war under Sections 302 and 121, 
I.P.C., and that they do not include of-t 
fences merely punishable with transpor- 
tation for life Although no authority 
has been referred to in the argument 
before us, there is, in fact, a ruling that 
does support Mr Jinnah’s contention, viz 
Mohammad Eusoof v Emperor, AIR 1926 
Rang 51. But that has been overruled 
by a Full Bench of the same Court in 
Emperor v Nga San Htwa, AIR 1927 
Rang 205 (FB) In my opinion, this is a 
construction which cannot be adopted If 
one refers to the definition of "warrant 
case” in Section 4(1) (w). Criminal P C., 
it will be seen that it is defined as a case 
relating to an offence punishable with 
death, transportation or imprisonment 
for a term exceeding six months. The 
legislature obviously does not there mean' 
an offence which is punishable with those- 
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kinds of different punishments in the 
alternative, and they do not put tlio word 
"with” before "{ransportalion” or before 
'’imprisonment” Therefore, I' do not at- 
tach any importance to die aiRument that 
in sub-section (1), Section 497 tiie woid 
"with” does not appear before "trans- • 
porlation for life.” and. thejefoie. the 
reference is ineicly to an oiTence which 
IS punishable with death or in the_^alter- 
nathe with frnnspoitation for life” 

9. In Empeior v, Mt Jnnki. AIR 1992 
Nac ISO, Grille, Acting Judicial Commis- 
sioner. observes: 

"The phrase "punishable with death or 
tianspoi tation for life” must be inter- 
preted disiunclively and uomcn convict- 
ed of an. offence for vhich transportation 
for life IS one of tbe punishments piovid- 
ed aie clicible for rGlea.''e on piobntion 
under Section 5G2 The woids "death 
or transportation for life”, must be read 
as refcrrinR to offences the penalty for 
winch provided bv the Penal Code con- 
taihs either death or liansporlation for 
life as one .of the punishments awaided 
and not necessarily both 
The learned Acting Judicial Commission- 
er has referred to several provisions of 
the Code like, Sections 4(1) (w). 91 and 34 
in support of Ins reasonme I am m los- 
PGclfui agreement vnth it 

10. A Diwsion Bench of Allahabad 

Hich Court in State v Sheo S hanker, 
AIR 195G All 326. has also taken the 
same view. The relevant observations 
made therein aie. / 

"The words "punishable with death or 
transportation for life”, cannot mean 
"punishable with death or in the altei na- 
tive with transportation for life”. The 
plain meaning of the w'ords "an offence 
not punishable with death or transpoi ta- 
tion for life” is "an offence not punish- 
able vith death or an offence not punish- 
able with transportation for life ” 

Death or transportation for life must 
not be a punishment that can be legally 
inflicted for the offence, if death can be 
inflidted or if transpoi tation for life can 
be inflicted, it is not "an offence not 
punishable with death or transportation 
_ for life” regardless of whether any ocher 
punishment can be inflicted either m the 
alternative or in addition to the punish- 
ment of death or transportation foi Ufe 
ak the case may be Since the offence of 
Section 409, Penal Code is punishable 
with transportation for life or impuson- 
■ment and fine, the accused could not be 
released on probation of good conduct ” 

11. _ Same view has been taken by a 
Division Bench of Madhya Pradesh High 
Court in Chetti v State of Madhya Pra- 
desh, AIR 1959 Madh Pra 291. observing- 
"Section 562 of the Criminal Procedure 
Code and Section 4(b) of the CP and 
Berar Probation of Offenders Act are an 
exception to the general scheme of 


punishments awardable under the Indian 
Penal Code and the Criminal Procedure 
Code The phra.se "not punishable with 
death or impiisonment for life" ought to 
be intoipretod in its ordinal v clisiu.ictiv^ 
sense, It-s scope cannot be permitted 
to be expanded bv giving a strained 
meaning, by I'cading it coniuii^ivelv- 
AIR 1932 Nagpur 130 was affirmeo; 

1927 Rangoon 205 (FB) was reliccK 
AIR 1927 Kagpui .53 was not appro-/ iW- 

12. II Ilombe Gowda, Officioling Q"- ^ 
of Mv^-ore High Couil, in State of 

v. S.sib Gunda, ]9G4 (1) Cn LJ 460 (Mvt,” 
has l.-^ken a s'milar view, observing. K 

"The piovirioiis of Section 4 arc nqu 
applicable to a c.asc whore a Pti .',on -V 
found guilty under Section 326. Penal 
Code, inasmuch as the maximum sen| 
loner picsciiberi for llio offence is imA 
prisonment foi life ” 

13, A Single Judge of Orirsa High 
Court in Jon Isaliak v The State. AIR 
I9G5 Onssa lOG. lias talien a .similar »’icw. 
observing- 

"The piovision for puni.shment in Sec- 
tion 39 j. Penal Code for imprisonment 
for life or imprisonment for ten vears 
and fine cannot be icad coniunctively so 
as lo me.sn that it provide.s an alternative 
.sentence for the offence concerned Hence, 
whtie the accused is comicted under 
Section 394. Penal Code, the accu.sod can- 
not be given the benefit of, the provisions 
of Section 4 or G of the Probation of Of- 
fendois Act and leleascd on probation of 
good conduct, on the ground that the 
offence did not provide for punishment 
for imprisonment for life ” 

14, Taking into consideration the 
wording of Secion 5(1) of the Act and the 
afore.said decisions, it is evident that llie 
learned Magistrate has committed an 
error in giwng opponent No 2 the bene- 
fit of releasing him on probation of good 
conduct. The rcasorling adopted in these 
decisions, in my opinion, is quite correct 
Furthermoie. I am bound by the decision 
of the Bombay High Court, the decision 
being given before the date of bifurca- 
tion. 

15. I will now considei the submission 
made_ by Mr Shelat for opponent No 2, 
that in \*iew of the provisions of Sec- 
tion 439(6) of the Code, he has a right to 
challenge the order of comdetion on facts 
and he has a right to show cause against 
his conyiction Section 439 of the Code 
deals with High Court’s powers of revi- 
sion. Sub-section (2) of it states 

"No order under this section shall be 
made to the preiudice of the accused un- 
less he has had an opportumty of being 
heard either personally or by pleader m 
his own defence.” 

Sub-section (1) of it reads: 

"In the case of any proceeding th® 
record of which has been called for bv 



■1355 


1970 Ori. L. J, P. B. Narsinh v. State of Gujarat (J. M. Sheth J.) 


Itself or which has been reported for 
orders,. or which otherwnse comes to its 
knowledge, the High Court may,' in ns 
discretion, exercise any of the powers 
conferred on a Court of Appeal by Sec- 
tions 423, 426, .427 and 428 or on a Court 
oy Section 338, and may enhance the 

senteivce ” 

Sub-^^ection (6) of it reads- 
. "l^otwithstanding anything contained 
^y^Hlhis section, any convicted person to 
''v-'i"om ' an opportunity has been given 
^^^y’der sub-section (2) of showing cause 
yhy his sentence should not be enhanced 
i^hall, in showniig cause be entitled also 
Ao show cause against his conviction ” 

fWe have to read these sub-sections (2) 

I and (6) of Section 439 of the Code in' 
coniunction Sub-section (2) of it con- 
templates issue of a notice to the accused 
before any order to his preiudice is being 
passed It contemplates that he should 
be given an opportunity of being heard 
either personally or by a pleader in his 
own defence before any order is passed to 
his preiudice In the instant case, “^uch ' 
a notice has been given to opponent No 2 
and the notice has been served. An Ad- 
vocate is also appointed for him and is 
heard 


16. A short, but interesting question 
that arises is whether the present case 
will be covered to sub-section (6) of Sec- 
tion 439 of the Code The wording of 
that sub-section (6) clearly indicates that 
the accused is entitled to Show cause 
against his conviction when an opportu- 
nity has been given under sub-section (2) 
of showing cause why his sentence should 
not be enhanced It, therefore, means 
that the Legislature has given him an 
opportunity to challenge his conviction 
when a notice has been given to him to 
show cause why his sentence should not 
be enhanced In the instant case, no 
notice has been given to opponent No 2 
to show cause why his sentence should 
not be enhanced The notice has been 
given to him as to why this order of re- 
leasing him on probation of good conduct 
should not be set aside, the order being 
illegal and invalid and pass sentence in 
lieu of it 


17. The interesting question, ther'>- 
fore, that arises is whether it can be said 
that this is a case of enhancement of any 
sentence passed by the Court lecording 
the order of conviction and releasing 
opponent No 2 on probation of good con- 
duct 

18. Section 53 of the Indian Penal 
Code which falls in Chapter III rela+mg 
to punishments, enumerates different 
punishments provided in the Indian Penal 
Code It reads 

" 'Punishments’ — The punishment to 
w'hich offenders are liable under the pre- 
visions of this Code are. — 


First — Death; 

Secondly — Imprisonment for life. 

Thirdly — Repealed by Act No. 17 ol 

1949; 

Fourthly — Imprisonment, which is of 
'two descriptions, namely — 

(1) Rigorous, that is, with hard 
labour; 

(2) Simple; 

Fifthly — Forfeiture of property. 

Sixthly — Fine.” 

That Section 53 of the Indian Penal Code 
does not indicate • that this order of i '- 
leasing opponent No 2 on -probation of 
good conduct was an, order inflicting any 
punishment. 

19. We will now consider the. rele- 
vant provisions of Sections 5 and 7 of the 
Act I have already quoted the material 
part of Section 5(1) of the Act The 
wording of it clearly indicates that y;hGn 
the Court comes to the conclusion that in 
view of the conditions specified in that 
sub-section (1) of Section 5 of the Act, 
the offender should be released on pvo- 
bation of good conduct, the Court lias to 
record reasons in writing and the Court 
instead of sentencing him at once to any 
punishment, direct that he be released on 
his entering into a bond with or without 
sureties, to appear and receive sentonre 
when called upon during such period not 

being less than one year 

That wording clearly indicates that in 
such a case, the Court, after recording 
the order of conviction, postpones the 
passing of sentence, meaning thereby, 
postpones inflicting of any punishment 
and instead of passing any order of ser- 
tence, the Court directs that he should 
be released on his entering into a bond 
with or without sureties to appear and 
receive sentence when called upon during 
such period not being less than one vear 
but not exceeding three years as the 
Court may direct and in the meantime, 
to keep peace and be of good behaviour. 
It IS, therefore, evident that when such 
an order of releasing on probation of 
good conduct is passed, there is no order 
of sentence passed. No punishment; is 
visited upon him On the contrary, that 
order is postponed It could not, 'here- 
fore, be said that any order of sentence 
was passed or any punishment was visit- 
ed upon the accused as contemplated bv 
Section 53 of the Indian Penal Code. 

20. Sehtion 7 of the Act reads. 

"(1) Notwithstanding anything con- 
tained in the code except in cases in which 
the offender has pleaded guilty, or where 
the order is passed by the High Court, an 
appeal shall he from an order of convic- 
tion in every case in which an order is 
passed under Section 4 or 5 to the Court 
to which appeals ordinarily he under tl.e 
Code ” 

A perusal of the wording of this sub-sec- 
tion (1) of Section 7 of the Act clearly 
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indicates that by not passinc an order of 
sentence and by postponing the order of 
punishment, the accused is not in any y.ay 
prciudiced. Even though no order of sen- 
tence is passed and iio is leleascd on pio- 
bation of ;iood conduct, he has been p.uen 
a richt to appeal from an ordci of convic- 
tion and such appeal is to be filed to the 
Couit to which such appeals ordinanly lie 
under the Code - 

21. Sub-section (2) of Section 7 of the 
Act leads; — 

"Tlie Appellate Court or the Hif'h 
Court in the exorcise of its powcis of ic- 
vision may pass any such order ns it 
could have passed under the Code, or 
may set aside an order under Section 4 
or 5 and in lieu thereof pass sentence on 
such offender according to law ” 

Tins sub-.scction (2) makes it ouite clear 
that this Court is entitled to set .t.i le 
such an order in cxeicnc of it'- powers of 
lovision, and is fuithei entitled in Hc-u 
thereof to pass .sentence on such oft'^ndcr 
accordmR to law. No douiit. that pc/v.er 
vested in this Court is ciicimiscnbed by 
a pioviso added to it. That promo 
reads. 

"Piovided that the Anpell.ile Court or 
the Ilich Court in revision shall not in- 
flict a m eater pumslimcnt than mip.ht have 
been inflicted by the Court by whicn the 
offender was convicted ” 

Tins Couit cannot inflict punishine.nt 
hiphor than the punishment that could 
have been inflicted by the Court by 
which the offender was convicted This 
IS another safepuard to piotcct the inte- 
rest of the offender as the powei.s of this 
Court are curtailed and this Court c.an- 
not award punishment hipher than the 
punishment that could have been award- 
ed by the Court by which the offendi-r 
was convicted This Court, in revision, is 
entitled to set aside such order and ’n 
lieu thereof, it is empowered to pass ren- 
tence on such offender accoidinq to uw. 
It further indicates that the order that 
was passed by the tryinp Mapisirate, 
namely, releasinp Opponent No 2 on 
probation of pood conduct was not in 
order of sentence. An order of sentence 
was postponed If such an order was not 
warranted by law, this Court can set a.*-ide 
that order in the exeidse of its.,iev)- 
sional powers and this Court, m lieu 
thereof, can pass sentence on such offen- 
ders according to law. What this Couit, 
therefore, does is awarding sentence ac- 
cording to law in lieu of the order passed, 
namely, the order of releasing the offen- 
der .on probation of good conduct It 
could not, therefore, be said that tnis 
Court, while exercising this power vested 
in it under this sub-section (2) of Sei- 
tion 7 of the Act in the exercise of its 
revisional powers, is enhancing sentence. 
As no sentence was awarded by the liv- 
ing Court,' there could not be any ones- 
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lion of enhancement of sentence?, 
this Court does i.s that the Court finds 
that this Older of releasing the offender 
on probation of good conduct j.s illegal, it 
being not warranted by law and in 
thereof, passc.s .sentence on the offender 
according to law, No doubt, while oassing 
that sentence, the Court has to Keen thr 
aforesaid pioviso in mind, as the pw-’C'i 
of thi.s Court are curtailed by that Y-ru- 
V1.SO. There being no auestion ofVn- 
hancemcnl of sentence, prolusions of -.lb- 
section f(l) of Section 439 of the Cr do 
cannot bo pre.'^sed into .service Ti at 
being the po.sition, opponent No 2 Ihs n- ‘ 
right to be hoard in regard to the md: 
of conviction pas.scd .against him. 

22. It was contended by Mr, S,''e!3i 
that this would be against tlie Piincie'f.' 
of natural iustice. If the accused had 
been nwaided even a nominal senU-nce 
and this Court had is^-utd a notice for en- 
hanrement of sentence, the accused would 
have been in a position to challenge 'hiE- 
ordci of conviction in \ic\v of the pimi- 
sions of Section 430, .sub-'-ection (fi) of the 
Code In the instant c.'iso, the living 
Court did not find necessary c’.en to 
awaid a nominal .sentence to ononent 
No 2 and thought that it was a fit ca'-'e 
to release the offender on piobation of 
good conduct. When this Court is trying 
to set a<^idc that order in the exorcij? of 
its lowsional powers, and is awanOiitg 
him .substantial sentence, he cannot chal- 
lenge coimction. If the interpretation 
placed by Mr Patel and Mr, Meht-i is 
accc-ptcd, the result would bo that such .a 
person will not have any right to be 
heard against his ofder of conviction. The 
Legislature could have hardly coiuem- 
plated such a result 
In my opinion, this argument is not 
well founded. In a case where this C nn t 
is exeicising its revisional powers under 
Section 439 of the Code, to enhance the 
sentence awarded, the offender has h.’en 
given a statutory right under sub-sec- 
tion (6) of Section 439 of the > Code to 
challenge the order of conviction. In a 
case like the instant case, when this- 
Court is exercising its revisional powers 
under Section 439 of the Code, hi view 
of the prowsions of sub-section (2) of 
Section 7 of the Act, this Court has got 
power to set aside such an order of re- 
leasing the offender on probation of good 
conduct and it has got further power to 
pass sentence according to law in lieu 
thereof. If the legislature really intend- 
ed to give any statutory right to the ac- 
cused that he should be heard a'gainst the 
order of conviction, the legislature could 
have very well made such provision in- 
Section 7 of the Act The legislature has 
not made any such prowsion. This Court 
has not to make the law. It has to inter- 
pret the law as it is If there is any such 
grievance, appeal should be to che legJs- 
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lature and not to the Court In onin- 
lon, there being no question of any en- 
hancement of sentence, the provisions of 
sub-section (6) of Section 439 of the Code 
cannot be pressed into service. This con- 
clusion -of mine gets support from sevei'al 
decisiohs which I will presently refer to. 

23. / In re Varadaraia Padayachi. AIR 
194^ Mad 521, Horwill, J., has observed; 

'tWhere an illegal order under Sec- 
562 is passed ,by a Magistrate and 
on V appeal the Sessions Judge affirms the 
of tnviction but refers the case to the High 
^fCourt as to the sentence, the case should 
’//not be regarded as one for enhancement 
ilof the sentence, entitling the accused to 
■agitate findings of fact.” 

Fit IS true that detailed reasons- are not 
r recorded in that decision to support the 
aforesaid reasoning 

24. In Emperor v. Miro Ghulam Hus- 
sain, AIR 1939 Sind 339, the pertinent 
observations made are: 

"The learned Advocate who appeared 
for this Miro. who is a young man of, as 
the Magistrate says, about 25 years ' of 
age, claimed to be heard on the merits of 
the case, because he said that under Sec- 
tion 439(6), Criminal P C, he could 
show, in case of enhancement of a sen- 
tence, cause -against the sentence itself 
But we' do not see how it can be said 
, here that we are enhancing a sentence 
or acting under Section 439(6) because 
the enhancement of a sentence presumes 
there is a sentence to be enhanced, but 
under Section 562, Criminal' P C., it is 
clear that what is done is done in lieu of 
sentence.” 

After quoting the wording of Section 562 
of the Code, which is substantially simi- 
lar to the wording of Section 5(1) of the 
Act, it is observed. 

"So it is clear to us that under Sec- 
tion 562, Criminal P. C., when an accused 
is released on probation of good conduct 
no sentence is passed by the Court 
Therefore, when, as under Section 562(3) 
we are entitled to do. we set aside an 
order and pass a sentence in lieu thereof, 
it cannot be said that we enhance a sen- 
tence within the meaning of Sec- 
tion 439(6), Criminal P. C, and however 
unfair this may appear to the learned 
Advocate, we are here to interpret the 
law and not to make it Therefore, we 
are not prepared to hear the learned Ad- 
vocate upon the merits of the case, 
though we have heard him on all matters 
material to the Question before^ us, that 
is the passing of a sentence of imprison- 
ment in lieu of the order passed by the 
Magistrate under Section 562, Criminal 
Procedure Code ” 

25. A Division Bench of Rajasthan 
High Court, in Sarkar v. Jamalsingh, 
AIR 1950 Raj 28, has observed 

"When an accused is released under 
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Section 562(1) on probation of good con- 
duct no sentence is passed by the High 
Court. Therefore, when a case is refer- 
red to High Court for passing a sentence 
under Section 562(3), the case is not one 
for enhancement of sentence within the 
meaning of Section 439(6) entitling the 
accused to show cause against the con- 
viction ” 

In my opinion the reasoning adopted in 
these decisions is correct, if we bear in 
mind the wording of the relevant provi- 
sions of Sectioii 439 of the Code and that 
of Sections 5 and 7 of the Act and the 
provisions of Section 53 of the Indian 
Penal Code. 

26. Mr. Shelat in support of his argu- 
ment, relied upon a decision of the Sau- 
rashtra High Court in United State of 
Saurashtra v. Koli Ganga Kana, (1949) 2 
Sau LR 48 That decision lends support 
to my conclusion that the benefit of Sec- 
tion 562 of the Code cannot be given to 
the accused who has been convicted of 
an offence which is punishable with trans- 
portation for life So far as the second 
question is concerned, no doubt, that 
decision lends support to the argument 
advanced by Mr Shelat. The observa- 
tions made at pages 51 and 52 are as 
under: — 

’ "The other question, i e , the one under 
which the accused-opponent would be 
entitled to show cause against his convic- 
tion is a more important one, and the 
learned Government Pleader has pointed 
out two cases in support of his contention 
that the accused has no such right. He 
refers us to a Sind decision reported at 
page 339 in AIR 1939, Sind and another 
reported at page 521 in AIR 1943 Madras. 
Both the Courts have held that m a case 
under Section 562 accused has no right 
to show cause against his- conviction. 
-With great deference to their Lordships 
who decided both these cases,, we have to 
observe that we are unable to agree with 
the narrow -view of the law that they 
have taken The ratio decidendi in those 
cases is that the case in question is not a 
case of enhancement of the sentence and 
hence the provisions of Section 439 which 
enable the accused to show cause against 
his con-viction do not operate in favour 
of the accused who has not been sentenc- 
ed at all Technically speaking, their 
Lordships may be right, but such a con- 
struction of Section 439 offends against 
the principles of natural justice, and in 
our opinion, such a construction would be 
both too technical and too narrow. To 
illustrate our point of -view it ' amounts 
to this 'that a person who has been barely 
convicted and not, sentenced is on a worse 
footing than a person who has been sen- 
tenced, and given an inadequate sen- 
tence, or to be more clear as to what we 
mean, such an interpretation would react 
very unfavourably against those persons 
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who aro convicted and dealt with under 
Section 562. The result in such a ca.se 
will be that a pcr.son wlio lias been let oil 
with a bindine over order an-nnsl him, 
and who naturally would be under a soit 
of confidence that in case in fuluie he 
behaves bcUet, there is no appiehcnsion 
of any sentence whalsocvci, would be 
taken by sutpiise by an oidci fiom the 
Hieh Court calline upon him to appear 
befoie It and leceivc conviction To (pve 
on anthmetica! illiistintion. if when the 
unit of sr-ntcnci already inflicted is 1. 2, 

3 etc., and if the .same is .sought to be 
( nhanced to 4. 5. 6 etc . the person has a 
rn’hl to .show cause, while if the unit of 
the sentence is ?ero and is yet souitht to 
be substituted by any other anthmetica! 
fiRUie, ho has no iif'ht to ;how cause 
ajtainst Ins conviction This woiks a.s an 
absindity. Moreovci. on a caieful peru- 
sal of Section 430 which has ample safe- 
cuaids for the benent of those ac'ciiscd 
anain.st whom no oidci could be passed 
to thedr piejudice would be naturally de- 
piivcd of those benefits which do cxwt in 
their favoui as the .section stand'’’' 

With due dcfcicnce to the learned 
Judges of the Sauiashtia Ifigh Couit, I 
mav say that the icasoning advanced 
does not appeal to me When the langu- 
ogo of the relevant sections does not 
admit of any ambitiuity and the lunquage 
cleaily indicates that such a nght is 
given to the otTendor only when a notice 
ha.s been issued by tins Court for en- 
hancement of sentence, it will not be 
pioptr foi this Couit to take any such 
factors into consideration as has been 
done by the Saurashlra High Court and 
interpret the provisions of Section 439 of 
the Code in that manner when the lan- 
guage does not luslify such inlerpiotation 
As said m the aforesaid Sind deci'^ion, 
the Court has not to make the law It 
has to interpret the law as it is There 
being no question of an enhancement’ of 
sentence, as no sentence was awarded by’ 
the trying Magistrate, the provisions of 
sub-section (G) of Section 439 of the Code 
cannot be pressed into service As said 
by me earlier, if there be any such 
grievance, as has been suggested in this 
Saurashtra decision, there should be an 
appeal to the legislature and not to the 
Court I am. therefore, of the view that 
in such a case, the accused is not en- 
titled to show cause against his convic- 
tion. 

27. The submission made, by Mr. 
Shelat that this Court cannot award sen- 
tence and the case should be remanded 
to the trial Court for, awarding sentence 
as, it was that Court which had recorded 
the order of conviction, in my opinion, 
is not well founded His argument was 
based on the ground that if the order of 
sentence is passed by the trying Magis- 
trate, he will get a right to appeal against 
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that Older of sentence and wherein pos- 
sibly, he will be again entitled to ciial- 
Icnge the oidei of conviction. In ny 
opinion, this aigument cannot be accept- 
ed as a correct aigument. The lea^on is 
that Section 7(2) of the Act cleaily jneii- 
talcs that the ajipellatc Court or the High 
Court in the cxerci.'-’u of its powers of 
ri vision is entitled to su aside an 
under Section 4 or .7 and in heii thsi |oE 
pass sentence on such offender accoidcng 
to law. TJic legi.slatuie has eJotheq tli's 
Couit with such powers. The only 
tncUon placed upon the powers of ihiy 
Court If, that it shall not inflict a greaa 
punishment than might have been inflict-l 
cd by the Court by which the offe.'’’derfl 
was convicted It i.s. Ihcieforc, not ncces-M 
‘ary to remand the case to the trial Couit'i 
foi awaiding sentence. 

28. It lias been lastly submitted by 
Mr. Shelat that this Court could only: 
awaid tlie .sentence which would be a 
non-appealable sentence. This argument' 
IS without any basis. The provisions ofi 
sub-section (2) of Section 7 of the Actj 
clc.arlv indicate that this Court lias been 
empowered to pa.ss sentence according to| 
law. The only restriction is that this 
Couit cannot pass a reiitcnce higher than, 
the sentence that might have been av ard-‘ 
cd by the trying Magistinte. It is .sign!-' 
(leant to note that the offender has been 
given .1 light to appeal against the oider 
of conviction even though sentence 
awaided wa.s not passed, and he v.as re- 
leased on probation of good conduct It 
is, Iheiefore. evident that he has not been 
prejudiced in any manner in regal d to 
ins light of appeal, as no sentence was 
awarded by the trying Magistiate and 
was released on probation of good con- 
duct. 

' 29. All the submissions made bv Mr. 
Shelat fail. The last question that sur- 
vives for consideiation is what is the pio- 
per and adequate sentence that should 
be awarded to opponent No. 2 who has 
been convicted of an offence punishable 
under Section 326 of the Code The 
nature of injui-v. the weapon used and 
the pait selected for causing injuiy. ai’e, 
important factors to be taken into consi- 
deration. 

30. Dr Raval, Ex 19. had examined 

in Hired Bhagwanji soon after the inci- 
dent at about 9-30 pm on 7th October, 
1968. The incident had taken place at 
about 8-30 pm He found the follo\wng 
injury; ' 

"(1) Oblique incised wound 3'’xl/2”x 
bone deep on the middle of the head, 
fracture suspected ” 

The im'ury could be caused by a sharp 
cutting instrument He is corroborated 
by the certificate. Ex 20, given by him. 

31. Dr.' Mankad, Ex 21, attached to 
Junagadh Civil - Hospital, had examined 
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injured Bhagwanji on that very night at 
about 11-00 p m. According to him, the 
patient was serious. He was admitted in 
, the hospital. Arrangement was made 
also for recording the dying declaration. 

32. Dr. Sitapara, Ex 24, in charge of 
Male Surgical Ward, Junagadh Civil 
Hospital states that injured ,Bhagwanii 
was admitted in ’his ward and the patient 
was ^-^eferred to the.. Surgeon, and as per 
ladvice, X-Ray was taken on 8th 
1968. It was taken by Dr. R C 
-h^R/at. There was fracture of skull of the 
parietal frontal region That X-Ray 
.Plj^ite has been produced at Ex 26 The 
^^’//iured was treated by this doctor from 
'^•j£h October, 1968 to 4th November, 1968. 
•M 33, Dr. Popat has been examined at 
^Kx 30. He has stated that he found frac- 
^ aure of the skull of the right, parietal 
i^rontal bone on taking X-Ray. ft was 
^ not a minor one He 'is corroborated by the 
documents, Exs. 25 and 26. 

34. Dr. Sitapara, Ex 24, has also 
deposed that the imury was deep to the 
brain and hence the injured had an at- 
tack of paralysis. The other cause might 
be of cerebral tension. The injury was 
caused to Bhagwann when Bhagwanji 
asked the accused not to beat one Amba- 
lal with an axe. Taking into_ considera- 
tion these circumstances, it is a case 
which would undoubtedly require award- 
ing of substantive sentence of imprison- 
ment. 

35. The learned trying Magistrate has 
observed in his judgment that the accus- 
ed is a young man His age appeared to 
be 25 years According to him, the 
accused had no bad antecedents and he 
did this act in anger. Taking into consi- 
deration those circumstances in favour of 
the accused and other circumstances re- 
ferred to above, I think that sentence of 
one year’s rigorous imprisonment and a 
fine of Rs 125/- for the offence punish- 
able under Sec 326 of the Indian Penal 
Code, would meet the ends of justice 
Mr. Mehta fairly stated that this sentence 
would meet the ends of justice, especially 
in view of the fact that the learned try- 
ing Magistrate had given a benefit of 
releasing opponent No. 2 on probation of 
good conduct The revision petition, 
therefore, succeeds 

36. The order regarding _ payment of 
fine is made, keeping in mind that com- 
pensation of Rs 125/- was -awarded to 
injured Bhagwanji That amount was to 
be paid by opponent No. 2 to that injured 
person by way of compensation. That 
order has been probably passed by the 
learned trying Magistrate, keeping in 
mind the provisions of Section 6 of the 
Act, as the order regarding releasing op- 
ponent No 2 on probation of good con- 
duct is set aside, it ivUl not be proper to 
maintain that order of compensation It' 
is true that notice had not been given to 


the injured person regarding this' revision 
petition If out of the fine that be re- 
covered, Rs 125/- are ordered to be paid 
to injured Bhagwanji, injured BhagwanjL 
will not be prejudiced in any manner. 
Furthermore, taking into consideration 
the seriousness of the offence committed 
by- opponent No. 2, sentence of one vear’s 
rigorous imprisonment and sentence of 
fine of Rs. 125/- and in default of pay- 
ment of fine, to undergo two months’ fur- 
ther rigorous imprisonment, woul^ mee-*- 
the ends of justice. 

37. The revision petition is allowed 
The order passed py the learned tryinj 
Magistrate releasing opponent No 2 oi 
probation of good conduct and the orde 
awarding compensation of Rs 125/- t( 
injured Bhagwanji, are set aside and ii 
lieu thereof, opponent No. 2 forjgina 
accused No. 2) is sentenced to suffer one 
year’s rigorous imprisonment and to paj 
a fine of Rs. 125/- and in default of pay- 
ment of fine, to- undergo two months 
further rigorous imprisonment, for the 
offence punishable under Section 326 oi 
the Indian Penal Code. 

38. Out of the fine, if recovered 
Rs 125/- are ordered to be paid to the 
injured (Bhagwanji). Rule is made ab- 
solute. 

Revision allowed. 
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AIR 1970 GUJARAT 218 (V 57 C 36) 
SHELAT, J. 

Kantilal Damodardas, Appellant v State 
of Gujarat, Respondent. 

Criminal Appeal No 198 of 1967, D/- 
2-7-1969, against order of City Magistrate, 
5th Court, Ahmedabad in Criminal Case 
No. 1327 of 1966. 

(A) Criminal P. C. (1898), S. 156 — In- 
formation of cognizable offence — State 
law in action — Entitles Police Officer to 
investigate. 

It makes no difference whether that in- 
formation was reduced to writing or not 
at that particular stage. That may be an 
irregularity committed but the fact re- 
mains that the authority and power to 
inquire or to investigate begins (Para 7) 

(B) Criminal P. C. (1898), S. 157 — In- 
vestigation — What amounts to. 

Section empowers the Police Officer in 
charge of a police Station to investigate 
any information received, from which he 
has reason to suspect the commission of 
an offence which he is empowered to in- 
vestigate. , (Para 7) 

Where in an application it is alleged 
that a pubhc servant acted unlawfully in 
carrying out a search of pre mises by col- 
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hiding with the owner o£ the house 
searched, that would certainly give reason 
to suspect that there was a commission of 
an ofTence either by the public servant or 
by the person whose house was seal died 
oi by both. Any further step taken by a 
Police Ofiker m that connection would 
amount to invc.stiKation. (Para 7) 

(C) Penal Code (18G0), S. 182 — In- 
formation — Must be one fnllinK under 
S. lol — Subsequent .statement durintr in- 
quir.^ or in%'Cslif:iition cannot he basis of 
oiTcncO under S. 182. 

Givin" of any informatipn for any .such 
purpose mentioned m Section 182 can only 
be one fallinji under Section 181. Criminal 
P C Any subsequent statement in the 
further enquiry or invcsticntion of any 
such infoirnation already received cannot 
be the basis lor any offence fall me undci 
Section 182 (Para 8) 

Such statements boinn under Sec 162, 
Criminal P. C cannot be used for any 
other burpose but those mentioned in Sec- 
tion 1G2. AIR 19-17 Pat 61, Rel on. 

(Para 8) 

(D) Bombay Police Act, IQ.'jl (22 of 
1951), S. 64 — Dufie.s of Police Officers — 
No authority to obtain or to' record state- 
ments — "Information" mcaninc of. 

Under Section 64 the duty of a Police 
Officer is to obtain intelligence concornmjt 
the commission of coKUivablc ofienco, and 
to lay information before superior of- 
ficers He has no authoiitv to obtain oi 
recoid statements of persons in respect of 
any such co 2 ni'/,able olTcncc (Para 9) 

The 'information' contemplated in this 
section is the 'first information' which 
leads the police to take action. 

(Para 9) 

Cases Referred: Chronological Paras 

(1947) AIR 1947 Pat G4 (V 34) = 

48 Cri LJ 264, Sudarshan 

Barhambhat v. Emperor 8 

B H Desai, for Appellant, K M. 
Chhaya, Asstt Govt, Pleader, for Respon- 
dent 

JUDGMENT: — A short, Yet an inteiest- 
ins question that arises for consideration 
in this appeal is as to whether the state- 
ment Ex 13 of the accused which came to 
be recorded by Mr Erulkar, the Police 
'Officer, giving out information therein 
about his having given illegal gratification 
to the extent of Rs 200/- to Mr. Desai, 
Superintendent of Excise, was a statement 
falling within the ambit of Section 162 of 
the Criminal P C and if so, whether the 
same can be made the basis of a com- 
plaint against him for an offence under 
Section 182 of the Indian Penal Code 

2. The facts giving rise to this prosecu- 
tion are quite simple The accused hap- 
■pened to be the proprietor of Raikamal 
Stores situated in Bhadra in the City of 


Ahmcdabad. Tlie premises of the Stores 
were raided on 13-10-1962 by Mr. khver- 
lal Cholubhai DC‘.sai, the Superintendent, 
Prohibition and Excise, with the assistance 
of other officers and on a search earned 
out, various nrticle.s were scired Some 
of those articles wcie m the nature of 
botilc.s containing Eau-dc-cologne, tinctuie 
Ilemidcsni, Kawath etc. Though\they 
were attached, samples Iherefromy'tre 
not given to the accused Some Airfie 
after one Chaturbhui E, Acharyaj o*: 
Ahmedabad .sent an application to 
Modh. Deputy Superintendent of PoIiV*^- 
Anti-Con upt ion Buieau, Ahmedafa-Vr 

inter alia slating that Mr, Desai had coty 
luded with the accused and had deiibcrt'l < 
telv not given .•■ample.s to the accused in'i 
conliavention of the circular issued by thik 
Diicctor of Prohibition and Excise so a.'l 
to enable the accused to escape from the \ 
consequences of his being in imlav.'ful pos- 
.sc.*.sion of alcoholic picparations. That 
application was received on 13-12-1902 by 
Mr. Mcdh Mr Medh thereupon diiected 
Mr. Erulkar, the P. S I to make an in- 
quiry. While making inquiry Mr, Erulkar 
lecordcd the .statement of the accused on 
3-1-1DG3 That statement is Ex 13 and 
it contained some allegations against Mr. 
Desai. The material allegation in inspect 
of which this action is taken against him 
i.s that on 13-10-1902 when his Rajkamal 
Stoics was; raided and various .articles 
seized therefrom by Mr, Desai and others. 
Mr. Desai had put him in fear and 
demanded some bribe from him On his 
giving assurance that m future he will not 
be harassed, he gave a sum of Rs, 200/- 
by way of illegal gratification to Mr Desai. 
That statement bore the signature of the 
accUEfd Finding the allegations of a verv 
serious character against a high official 
such as Superintendent of Prohibition and 
Excise, Mr. Erulkar told Mr. Medh that he 
cannot make further inquiry. Consequent- 
ly Mr Medh directed one Mr. Rana to 
mnlce further inquiry in respect thereof 
That inquiry was carried out and a report 
was submitted by Mr. Rana In his view, 
the allegations made against Mr. Desai hy 
this accused were false and that he should 
be prosecuted for an offence under Sec- 
tion 182 of the Indian Penal Code On the 
basis of that report, it appeals that the 
complaint against Shri Chaturbhuj as also 
against this accused was filed Since there 
arose some technical defect, the case 
against this accused was separated and 
after the tiial was over, the accused in 
that case, namely. Chaturbhui B Acharya 
was acquitted The judgment thereof is 
produced in the case It is dated 20-10- 
1966. 

3. Thereafter Mr Medh filed 'a com- 
plaint against this accused in the Court 
of the City Magistrate. 5th Court, Ahmeda- 
bad for the same offence under Sec 182 
of the Indian Penal Code in respect of the 
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same allegations made by him in his state- 
ment of 3-1-1963 before the P S. I 
Erulkar of the Anti-Corruption Bureau, 
against Mr. Desai since they were found 
to be false. To that charge levelled 
against him, the accused denied to have 
committed any offence He, however, ad- 
mitted , about his 'having given a statement 
3-1L1963 before P. S. I. Erulkar wherein 
thosg" allegations against Mr. Desai were 
™3^;e. But, according to him, the statement 
not^read over to him and that he had 
lorded in any manner as he chose. He 
led no evidence in defence. The learn- 
Magistrate after considering the effect 
the evidence adduced in the case found 
^Jhat the allegations made by the accused 
i.vere false and that he must be presumed 
|to have had knowledge that the officers 
fof the Anti-Corruption Bureau would be 
induced to make inquiries into the matter 
and that it would land Mr. Desai in serious 
trouble He, therefore, found the accused 
guilty for an offence under Section 182 of 
the Indian Penal Code and sentenced him 
to suffer simple imprisonment for a period 
of three months and to pay a fine of 
Rs. 500/-, or, in default, to suffer simple 
imprisonment of li months. Feeling dis- 
satisfied with that order passed on 23-5- 
1967 by Mr. N R Tatia, City Magistrate, 
5th Court, Ahmedabad, the accused has 
come in appeal. 

4. The fact about Mr. Erulkar having 
recorded a statement of the accused on 
3-1-1963 as also about the same contain- 
ing serious allegations against Mr Desai 
about his having been paid Rs 200/- by 
way of illegal gratification is not in dis- 
pute. The falsity thereof or the purpose 
with which the same is said to have been 
made is also not challenged before this 
Court The contention, however, raised 
by Mr Batubhai Desai, the learned ad- 
vocate for the appellant-accused, is that 
this statement falls within the ambit of 
the provisions contained in Section 162 of 
the Criminal P C. and when that is so, 
it cannot be used for any purpose other 
than contemplated therein so as to make 
the same as a basis for the prosecution of 
the accused under Section 182 of the 
Indian Penal Code According to him, the 
statement could have been either record- 
ed while making an inquiry or investiga- 
'lion in respect of any complaint relating 
to either a cognizable offence or a non- 
cognizable offence Since the offence in 
Tespect of which the inquiry was put in 
•action was in the nature of a cognizable 
offence, namely, the offence falling under 
Section 161 of the Indian Penal Code or 
so, the statement of the accused recorded 
during the course of that inquiry falls 
within Section 162 of the Cjirninal P C 
If it related to any non- cognizable offence, 
the permission of the Magistrate was es- 
sential to be obtained before investigating 
into the same and since no such permis- 
1970 Crnli J. 86, 
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Sion was obtained, the P. S. I. -had no 
authority to record any statement of the 
accused under Section 155(2) of the Code. 
In "View of the case therefore, it was 
contended, that this was not a complaint 
Information as such under- Section 154 
of the Cr^nal P. C. so as to be the basis 
of an action under Section 182 of the 
Indian Penal Code if it is found to be 
raise. But if it was in pursuance of any 
iurther inquiry or investigation in rela- 
tion thereto the recording of the state- 
ment of such person would be under Sec- 

ff'o Criimnal P C 
and that would fall under Section 162(1) 
of the Criminal P. C On the other hand, 
It was urged by Mr. Chhaya that it was 

r iwr ^ preliminary inquiry 

that Mr. Erulkar was directed to make on 
receipt of some application from one Shri 
Chaturbhui and that a direction given to 
him was to make a preliminary inquiry 
before registering an offence and if any 
statement waS recorded in relation to any 
such inquiry it would not fall under Sec- 
tion^l54^of the Criminal P. C According 
-o him, it will be falling under Sec 64(b) 
of the Bombay Police Act, 1951 as applied 
to the State of Guiarat ' 

5. From the evidence of Mr. Erulkar 
it appears that Shri Medh had forwarded 
an application which he had received from 
one Chaturbhui Acharya by his letter No 
4065 of 27-12-1962 for making an 'inquiry! 
That application is not proved by examin- 
ing him, and consequently is not exhibited 
in the case It cannot, therefore, be taken 
as a part of record in the case • Now Mr 
Erullcar has averred that in that applica- 
tion which was sent to him for inquiry, 
the main allegation against Mr. Desai, the 
Superintendent of Excise was that the ac- 
cused Kantilal, the proprietor of Raj- 
kamal Provision Stores had given a sum 
of Rs 200/- -by way of bribe to Mr, Desai 
and that he had accepted the same at the 
time when his Stores was raided by Mr 
Desai on 13-10-1962 Thus, he was re- 
quired to make an inquiry with regard to 
the accusation of this character against Mr 
Desai made by a third party in his ap- 
plication dated 11-12-1962 These allega- 
tions obviously relate to' an offence falling 
under Section 161 of the Indian Penal 
Code and such an offence is a cognizable 
one It was pointed out by Mr Chhaya 
the learned Assistant Government Pleader 
for the respondent-state, that the ap- 
plication does not clearly state about the 
accused having paid Rs. 200/- by way of 
bribe to Mr Desai and all that it refers 
to is that while carrying out the raid of 
the Ra]kamal Provision Stores belonging to 
the accused, he had colluded with him and 
while seizing those goods, he had not given 
the samples thereof and thereby keeping 
dehberately a loophole the advantage 
whereof can be obtained by the accused 
in the event of any prosecution 'that may 


1302 Kantilal v. State (Sliclal •!,) lOTOCri.L. 3- 


be taunchod against him in icspcct theie- 
of. In other woid.s. it jcfois to Mt. Uc<,ai 
IiaviriK not acted accoidinn to law in the 
search earned out by him in that he had 
acted in collusion with the accused in res- 
pect thereof. In face of the evidence of 
Mr, Eiulkar, it is not piopei to look at 
any sucli complaint which has not been 
pioved and coaseciuontly not exhibited in 
the case. At any latc, on 27-12-19()2 when 
he was asked to malic an inquiry lie had 
in his posses‘-ion the infoimalion about Mi 
Desai, the Supciintendcnt of Excise, hav- 
iiiK committed an olTcncx under Sec JGl 
of the Indian Penal Code and that it was 
in that connection that the inquiiv was' 
directed to be mtrde Ii was that way tiiat 
he went to tlio place of the accused and re- 
coided his stalomenl innikcd Ex. !?• on 
2-1-19G3 wheiein those allcitnlioiVi have 
boon made by him acainst Mi Desai This 
statement coveis about 5 oi G paces and it 
bears the sicnaluit of the accused The 
further inciuiry in lliis lecaid v. as earned 
out bv Mi liana who had also ucoided 
statements of various pei.sons and ulti- 
mately in his view the nllcCations iiuidc 
by the accu.sed m the .statement of 3-1- 
1963 wcie found to bo fal'^e and that the 
action ncainsl him undci Section 1G2 of 
the Indian Penal Code was lecommcnded. 

C The question, therefore, is a.s to 
under v/hat provision of law Mi. Eiulkai. 
the P S I had lecordcd the statement of 
the accused m tins ca'^e Mt Ei ulknr was 
asked as to undei wlint piovision of law 
he had made the inquiry m \sluch he re- 
corded the statement of this accused, and 
to that his reply is that ho cannot .say. 
The inquiry in respect of anv olTcnce can 
be made by a police ofncc-i in ca.se it re- 
lates to cithoi a cocmsable oi a non- 
cofinizable offence as contemplated in 
Chapter XIV of the Criminal P C Isow’ 
Mr Eiulkar has. howevei. admitted that 
no Older of the Magistrate wa.s taken be- 
fore initiating this inquiry If the mqunv 
was in respect of any non-cognizable of- 
fence. the permission of the Magisliate 
was necessary to be obtained by him under 
Section 155(2) of the Criminal P C As 
provided therein, no pohcc-offcer can in- 
vestigate a non-cognizable case without the 
Older of a Magistrate of the fiist or se- 
cond class having power to try such case 
or commit the same for trial, or of a 
Piesidency Magistrate No such permis- 
sion was at all obtained. 

7. The police officer Mr, Erulkar. there- 
fore, could only have the authority to in- 
quire or investigate into the commission 
of a cognizable offence under the provi- 
sions contained in Chapter XIV of the Cri- 
minal P C Section 154 of the Code pio- 
vides that every information i elating to 
the commission of a cognizable offence, if 
given orally to an officer in charge of a 
police-station, shall be reduced to writing 
by him or. under his direction, and be read 


over to the informant: and every such in- 
formation. whether given in writing oi 
reduced to willing as aforesaid, shall be 
<>igncd by the person giving it, and the 
aibstanco thereof shall be entered in a 
book to be kept by such officer m .^uch 
form as the Stale Government may pie- 
.scnbe in this behalf. Any information 
given, thcrefoic, which i elates to thcAeoin- 
inission of a cognisable offence putA the 
law m motion, and that entitles the poh’.cc 
officei to exercise his aulhonty and pov.^'is 
if he pioceeds to inquire oi inve.stiguttio' 
into tile same. It mokes no diffeitniY'’ 
whether that infoim.'iUon was j educed tR 
wtiling or not at that pailiculai .‘■tagel 
That may bo an iiregul.ontv committed.] 
but the fact lemains that the authority andl 
■ powei to inquire or investigate into any] 
such allegations’ amounting to a cogniz- 
alile offence, begins Ills action in so 
ihATi'g cormTieTices iViu mqmrv or mvtsii-j 
gallon as the case may be. Then comes 
5cction 155 and sub-section (1) theieof ic- 
latc.s to infoiTnation into non-cognizable 
CO.SC.S and the investigation in icspt'ct 
thereof. In that event, the police officer 
may have to cntci the information in a 
book kept foi the' said purpose and refer 
the inform.ant to the Magistrate, Sub-rec- 
tion (2) is already referred to and need 
not bo lepcated Sub-section (3) thereof 
then says that any police-officer leceivmg 
such order fiom a Magisliate may exeiciso 
the !'ame powers in lospcct of the imesli- 
gafion (except the powci to arrest without 
warrant) as an officer in charge of a pohcc- 
stalion may exercise in a cognizable case 
Section 150 relates to investigation into 
cognizable cases and as provided in sub- 
.seclion (1) Ihcicof, any officer m charge 
of a pohcc-.‘:tation may, without the older 
of a Magistiate, investigate any cognisabk'" 
cases v.hich a Court having iuiisdiction 
over the local area within the limlt.s of 
such station would have power to inquiie 
into or tiy under the piovisions of Chapter 
XV relating to the place of inquiry or 
,tjial, and sub-section (2) thereof says that 
no proceeding of a police officer in anv 
such case shall at anv stage be called in 
question on the ground that the case was 
one which such officer was not empower- 
ed under this section to investigate Tlifen 
Section 157 of the Criminal Procedure- 
Code provides for procedure wheie cog- 
nizable offence is suspected If, from in- 
formation received or otherwise, an officer 
in charge of a police-station has reason to 
suspect the commission of an offence vdiich 
he is empowered under Section 156 to 
investigate, he shall forthwith send a re- 
port of the same to a Magistrate empower- 
ed to take cognizance of such offence upon 
a police-report and shall proceed in per- 
snn. or shall depute one of his subordinate 
officers not being below such rank as the 
State Government rpav. by general or 
special older, prescribe in this behalf to 
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proceed, to the spot, to investigate the 
facts and* circumstances of the case, and, 
if necessary to take measures for the dis- 
covery and arrest of the offender ^ Then 
there is a proviso thereto with which we 
are not much concerned In other words, 
this section also empowers the police of- 
ficer /in charge of a police station to in- 
vestigate any information received from 
whi^h he has reason to suspect the com- 
mission of an offence which he is sm- 
[P-towered to investigate It may be stated 
h'^ere that if the application of Mr 
'Chaturbhui Acharya did not actually dis- 
close the material allegation about Mr ^ 
pesai having received illegaff gratification 
’of Rs. 200/- from the complainant for a 
particular purpose, the allegation did 
amount’ to his having acted unlawfully 
in carrying out the search of his premises 
by colluding with ' the accused That 
would certainly give reason to suspect that * 
there has been ,a commission of an of- 
fence of that character either by the ac- 
cused or by Mr. Desai or by both of them 
and that, therefore, they had the authority 
to investigate into the same Thereafter 
leaving Sections 158 and 159 which^ have 
jreference more or less to the proviso to 
Section 157- and sub-section (2) thereof, we 
go to Section 160 whereby -the police of- 
ficer making an investigation under this 
Chapter has been given a power to require 
attendance of witnesses As provided 
therein, he can require the attendance be- 
fore himself of any person being within 
the limits of his own or any adioining 
station who, from the information given 
or otherwise, appears to be acquainted 
with the circumstances of the case and 
such, person shall attend as so required 
Then after securing the presence, a police 
officer making an investigation under this 
Chapter may examine orally any person 
supposed to be acquainted with the facts 
and circumstances of the case, as provided 
in sub-section (1) of S. 101 Sub-sec- 
tion (2) thereof then says that such per- 
son is bound to ansvi^er all questions relat- 
ing to such case put to him by such of- 
ficer, other than questions the answers to 
which would have a tendency to expose 
him to a criminal charge or to a penalty 
or forfeiture Sub-section (3) then says 
that the police officer may reduce into 
writing any statement made to him in the 
course of an examination under this sec- 
tion, and if 'he does so he shall make a 
separate record of the statement of each 
such person whose statement he records 
It would , appear therefrom that he can 
examine orally any person supposed to be 
acquainted with the facts and the circum- 
stances of the case and any suph person 
will be bound to answer the same, but 
the police officer may at the same time 
reduce into writing any statement made 
to him in the course of an examination 


under this , section Then comes the 
material Section 162 which "runs thus' — 

"162. (1) No statement made by any 
person to a police-officer in the course of 
an investigation under this Chapter shall, 
if reduced into writing, be signed by the 
person making it' nOr shall any such state- 
ment or any record thereof, whether m a 
police diary or otherwise, or any pari of 
such statement or record, be used for any 
purpose {save as hereinafter provided) at 
any inquiry or trial, in respect of any of- 
fence under investigation at the time 
when such statemerdr was made 

Provided that v/hen any witness is 
called for the prosecution in such inquiry 
or trial whose statement has been reduced 
into writing as aforesaid, any part of his 
statement, if duly proved, may be used 
by the accused, and with the permission 
of the Court, by' the prosecution, to con- 
tradict such witness in the manner pro- 
vided by Section 145 of the Indian Evi- 
dence Act, 1872, and when any part of 
such statement is so used,' any part there- 
of may also be used zn the re-examination 
of such witness, but for the purpose only 
of explaining any matter referred to in 
his cross-examination 

(2) Nothing in this section shall be 
deemed to apply to any statement falling 
within the provisions of Section '32, Cl (1) 
of the Indian Evidence Act, 1872, or to 
affect the provisions of Section 27 of that' 
Act” 

It would appear therefrom that such a 
statement if reduced to writing shall not 
be signed by the person making it and 
then it says that any such statement or 
any part of such statement shall not be 
used for any purpose save as hereinafter 
provided at any inquiry or trial in res- 
pect of any offence under investigation at 
the time when such statement was made, 
and the proviso thereto says that such a 
statement may be used by the accused 
with the permission of the Court under 
Section 145 of the Indian Evidence Act 
It makes abundantly 'clear that such a 
statement if reduced to writing or any 
part thereof recorded by a police officer 
in the course of an investigation under 
this Chapter shall not be used for any 
purpose other than for contradicting the 
witness as contemplated ,in the proviso 
thereto It follows therefrom that if th6 
statement in question before the Court is 
found to be one recorded under Sec 162 
of the Criminal P C . it cannot be used 
for any purpose other than the one con- 
templated under Section 162 and that 
being so, it cannot be made the basis of 
the_ complaint under Section 182 of the 
Indian Penal Code 

8. Now Section 182 of the Indian Penal 
Code refers to giving of false information 
with intention to cause public servant to 
use his lawful power to the ihiury of ano- 
ther person It provides as under. — 
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"182. Whoever pives to any public ser- 
vant any information which he Imow.'? or 
believe.'; to be false, intenclinp thereby to 
cause, or knowinft it to be hicclv that he 
will theiebv cau.se, such public soivant — 

(n) to do or omit anythinn which such 
pul)lic servant oiipht not to do or omit 
if the true stale of facts roiuitclmp which 
such information is piven were known by 
him, or 

(b) to use the lawful power of such 
public SCI van! to the injury oi annoyance 
of nnv pel i on, 

slinll be punished with impii'onnicnt of 
eithei desenption for a term which may 
extend to six months, or with fine which 
may extend to one tliousnnd rupees, or 
witli both." 

-Thus, pivinp of any information for any 
such puiposo mentioned in Section 182 
pan only be one fallmp under Section 15*5, 
for, it is that information which leads the 
police to 'make an inquiiw or invcsUpalion 
in 1 elation to the nllcpations made there- 
in and that can be done by the police 
station othcor under the provisions con- 
tained in Chapter XIV of the Code liavinp 
icpard to the fact that it rclatc.s to a 
copnmablo offence or a non-cocnmablc 
oflencc or some olTcncc that he has rea- 
son to suspect as contemplated under Sec- 
tion 157 of the Code Any subsequent 
.statement in the fuithor inquiry or m- 
vesticntion of anv such, information* al- 
ready recci\'od. m my view, cannot bo 
the basis of anv ofTonco fallinc under 
Section 182 of the Indian Penal Code In 
this repaid, I was referred to a decision 
m the case of Sudarsan Barliambbat v. 
Emperor, leported in (1947) 48 Cri U 
264 = (AIR 1947 Pat G4) The relevant 
observations in respect of which the re- 
liance was placed run thus : — 

"Under Section 182, the information 
which is penalised is an information 
which is intended to cause or known to 
be likely to cause the public servant con- 
cerned to take action in one of the ways 
specified in the section Heie. informa- 
tion within this meaninp had already 
been piven and the law had already been 
set in motion Further statements made 
in the course of the investipation would 
not, to my mind, be further information 
In this sense " 

In other words, any further -information 
in any of such statements recorded after 
the information was received which set 
the criminal law in motion cannot be said 
to be such information which is soupht to 
be penalised under Section 182 of the 
Indian Penal Code The machinery was 
already set in motion and inquiry was set 
apainst him. It made no difference whe- 
ther the offence was repistered or not for 
the -simple reason that even such inquiry 
or investipation may not make much of a 
difference The term 'inquiry’ has_ been 
defined in Section 4(k) of the Ciiminal 


'P. C ns includinp every enquiry other 
than a trial conducted under this Code 
by a Mnpislrnto or Court and the tcim 
'inve.stipalion' has been defined in S, 4(1) 
n>. includinp all the proccedinps for the 
collection of evidence conducUd by a 
lioh'ce-otnccr or by anv poison other than 
a Mapistrate who is authorised by a Mapis- 
trale m this behalf. In any view o\thef 
matter, whore in the nature of an inaViin’i 
or an invc.stipntion in pursuance of an tJo-I 
plication received by Mr. Medh, rccordpcst’, 
of any .statement hv Mr, Erulliar of tlf'- 
accused was one under the power.s deriveYd 
by bun under Chapter XIV of the Cri4 
mtnnl P. C and the statement lecoidecl 
would, thus, m mv view, fall within Ihcl 
ambit of .Section J 62 of the Criminal P, C. | 

9. Mr. Chhnya. the learned A'^'^istant j 
Goveinment Pleader, invited a reference 
to .Section 64 of the Bombay Police Act, 
lO.ll and roiipht support for .such a '■tate- 
ment fallinp within the ambit of Cl (b) 
thereof.' Section 64 provide" as linden 

'*64. It shall be tiic duty of every police 
officer; — 

(a) X X X X 

(b) to the best of his ability to obtain 
intelhpencc concerninp the commission of 
copnisahlo offences or desipns to commit 
.such offences, and to lay such information 
and to take such other steps, consistent 
with l.aw and with the ordeis of his 
superiors as shall be best calculated to 
brinp offenders to justice or to prevent the 
commission of copnizable and within his 
view of non-copnizable offences; 

X X X x” 

This provision sot.s out the duties of a 
police officer. Now his duty i.s to obtain 
intcllipcnce concerninp the commission of 
copnizable offences or desipns to commit 
such offences* and to lay such information 
before the superior officers for preventinp 
anv commission of such offences. This 
section does not refer to any authority or 
power piven to a police officer to obtain or 
record statements of person in respect of 
any such copnisable, offences There is 
hardly any doubt in the present case that 
Mr Erulkar wa^ exercisinp his power and 
authority under the piovisions of Chapter 
XIV of the Code. It was for the purpose 
of makinp an inquiry or investipation as 
it were, in respect of information already 
received from Mr Chaturbhui Acharv'a 
apainst Mr. Desai in respect of a copniz- 
able offence that he had recorded the 
statement of the accused The recordinp 
of such a statement of the accused on 3-1- 
1963 cannot, therefore, be made the sub- 
ject-matter of a charpe apainst the maker 
thereof under Section 182 of the Indian 
Penal Code The term 'information’ con- 
templated therein is the first information 
which leads the police to take action 
apainst any such person and the sub- 
sequent recordinp or collectinp of evidence 
or any such statement cannot come withiri 
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the ambit of Section 182 of the Indian 
Penal Code for in that event the purpose 
or intention behind the giving of such in- 
formation cannot be attributed to him, 

10. In the result, therefore, the order 
of conviction and sentence passed against 
the a fccused-appellant is set aside and the 
accujfeed is acquitted. The fine, if paid, is 
dll rgcted to be refunded to him., 

Y Accused acquitted. 


970 CRI. h. J. 1865 (¥ol. 76, C. N. 361)= 

AIR 1970 JAMMU AND KASHMIR 143 
(V 57 C30) 

JANKI' NATH BHAT AND JASWANT 
SINGH, JJ. 

Kundan Lai, Petitioner v. District 

agistrate and another, Respondents. 

Writ Petn. No. 58 of 1969, D/-, 18-12- 
1969. 

(A) Constitution of India, Ai deles 370 
(1) (c) (d), and 35 ' (c) — Application of 
Constitutional provisions to Jammu and Kash- 
mir under Article 370 (1) (c) — Power of 
the President to make modifications imder 
Article 370 (1) (d) — Power includes power 
to vary modifications — Section 21 GenerM 
Clauses Act applies — Modifications in Arti- 
cle 35 (c) — Valid. 

There is nothing m Article 370 of the Con- 
stitution which would exclude tlie appheation 
of Section 21 of General Clauses Act when 
interpreting the powers granted to the Pre- 
sident under Article 370. The modification 
in Aiticle 35 (c) of the Constitution of India 
extending its period from 5 to 20 years and 
thus saving the provisions of Section 8 of 
J and K Preventive Detention Act 1964 
from being violative of Article 22 (5) of the 
Constitution of India is therefore, within the 
power of the President. AIR 1970 SC 1118, 
Rel. on. (Paras 8, 9)' 

(B) Public Safety' — Constitution (Appli- 
cation to Jammu and Kashmir) Orders, 1959 
and 1964 — Jammu and Kashmir preventive 
laws — Immunity to, from Fundamental 
Rights granted under Article 3^ (c), Consti- 
•tution of India — Period of immunity ex- 
tended under the Orders 1959 and 1964 — 
No infringement of Fundamental Rights in 
Article 22 — (Constitution of India, Arti- 
cles 35 (c) and 22). 

' Under Clause (c) of Article 35 of the 
Constitution of India immunity was granted 
to the preventive laws made by the State 
Legislature completely, though the life of 
the inconsistent provisions was limited to the 
period of five years The extension of that 


life from five to ten years in 1959 and ten 
to fifteen years m 1964 cannot in the cir- 
cumstances be held to be an abridgement of 
fundamental rights, as the fundamental nghts 
were already made inapplicable to preven- 
tive detention law. (Para 11) 

(C) Public Safety — Jammu and Kashmir 
Preventive Detention Act (13 of 1964), Sec- 
tions 14 and 3 — Detention order under Sec- 
tion 3 — Revocation of, under Section 14 (2) 

— Revocation, for tecbnical defect included 

— No fresh facts arising after revocation — 
Fresh order of detention under Section 3 
nof valid. 

The provision of Section 14 (2) of the Act 
is of wide amplitude and applies to every 
case of revocation for any reason whatso- 
ever including a technical defect — The pro- 
vision envisages that no fresh order of deten- 
tion would be issued against a person when 
the previous order of his detention is revok- 
ed unless new facts warranting the detention 
have come into existence. A fresh detention 
order immediately after revocation without 
new facts would therefore be illegal. AIR 
1969 SC 43, Rel. on. , (Para 12) 

Cases Referred: Chronological Paras' 

(1970) AIR 1970 SC 1118 (V 57) = 

W. P. No. 3 of 1968, D/- 10-10-1968, 

Sampat Prakash v. State of J, & K. 7 
(1969) AIR '1969 SC 43 (V 56) = 

1969 Cri LJ 274, Hadibandhu v. 

District Magistrate, Cuttack 12 

R P. Sethi, for Petitioner;. Addl. Advo- 
cate-General, for Respondents. ' 

ORDER: — This is a petition under Arti- 
cle 32 (2-A) of the Constitution of India as 
applied to the State of Jammu and Kashmir 
read with Section 103 of the Constitution 
of the State and Section 491, Criminal Pro- 
cedure Code for issue of writ of Habeas 
Corpus directing the release from detention 
of the petitioner. 

2. The material facts leading to this peti- 
tion are: — 

Pursuant to Order No 13/PDA/69 dated 
25-7-1969 issued under Section 3 (2) read 
with Section 5 of the J. and K. Preventive 
Detention Act, 1964 (hereinafter referred to 
as ‘the Act’), by the District Magistrate, 
Poonch, respondent No. 1 therein, the peti- 
tioner was arrested by tlie police on 29-7- 
1969 at 7-15 A. M and was detained m the 
Central Jail, Jammu, with a view to prevent- 
ing him from acting in a manner prejudicial 
to the s'ecunty of the Slate, the maintenance 
of public order and essential supplies. On 
the -date of the passing of the aforesaid order 
of detention the District Magistrate also made 
an order under Section 8 read with Sec- 
tion 13-A of the Act directing that the peti- 
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Holier l)c iiifoimecl that il was against public 
iiilcrcsl to {lisclose to liim tlic gmiiiuk on 
wliidi bis (Iclenlioii order was made. The 
ordei of detent ion was approved by the Co\'- 
ciinncnl 'ol Jarnnni and Kashmir's Order 
No. LSD-aT.j-A of 19f59 dated M-S-If)69. 
On ]-0-19f)9 the petitioner filed a writ pe'li- 
tion in this Com I cliallengmg the validity of 
liis ditcntion. During the pendency of the 
petition, the aforesaid detention order was 
revoked bv tlie Gos eminent vide its Order 
No. I.SD-3()! of Dfi!) dated 19-0-1990 on ac- 
voiinl of some ‘'technical defect" under .Sec- 
tion J ! (1) of the Ael. On the same dale a 
ficsli Order No. I.SD-GOO of JOfiO directing 
file detention of the petitioner in the Addi- 
tional Police Lock Up allnclied to .S.addar 
Police .Station lannnn was issued by flu* 
Gosernmenf under .Section 3 fl) (,i) (d of the 
Act with a viesv to pres'cnling him from act- 
ing in am' manner picjiidieial to the srciirilv 
of the .State. Ilv its No. .399 of 1999 of 
(■veil date the Government .ilso made an 
order under Section 8 read with .Section 13-.\ 
of the .\cl informing the pclilioner that it 

w. is against public interest to diselnse the 
facts and to cnminnnicnlo to him (he grounds 

on which his detention had been made 
* 

3. On 19-10-1999 the petitioner filed an 
amended petition challenging the fresh oulcr 
of his- dcleiilion averring that the order was 
illegal and void as it liad been passed mala 
fide with nltenor motives, that the detention 
had been ordered willioul .sufficient reasons 
and salisfaetion ns to the CMstcnce of facts 
warr.inling Ins detention, that the detention 
was violative of Section Id (2) of the Act. 
that the fresh order of liis detention could 
be justified only m case fresh facts liatl 

an. scii after the dale of the revocation of the 

f ircvioiis order; that no such new facts h.ad 
leen mentioned by tlic detaining anihonty 
for issue of fresh order of Ins detention, that 
the issue of fresh dcIciUion order w.as also 
illegal and s'Oid as no grounds of detention 
as lecjmrccl by Section 8 of tlic Act had 
been sujiphcd to him, Uiat proviso to Sec- 
tion 8 ot the Act was nnconstitnlional, illegal 
and void because it contr.as'enccl the provi- 
sions of Article 22 of the Constitution of 
’ India, that tlie detention w'c-ls illegal as he had 
not been afforded an opportunity of making 
a represetilation against the order to the 
Government as provided by Section 8 of the 
Act, and that the detention w'as also illegal 
as no leference under Section 10 of the Act 
had been made to the Advisor)' Board 

4. The petition was resisted bv the Gov- 
ernment inter aha on the grounds that the 
previous detention Older liad been -revoked 
on account of technical defect and bv its 
Order No ISD-305 of 1969 dated 19-9-1969 
' It had ordered the detention of the petitioner 
under Sechon 3 (1) (a) (i) of the Act, that 
the petitioner was informed of the revbca- 
bon of (he order of the District Magistrate, 
Poonch, and in token thereof his signature 


was obtained on the order of i evocation, that 
the petitioner w'as also informed of the Lesh 
detention order and in obedience llieicof w'as 
detained in the Additional Police Lock up 
attached in Police Station, Sack\r, Jammu, 
that fresh order of petitioner's detejilion \vas 
passed as the Government was .satfsfiicd that 
witli a view to preventing linn fronv^joling 
in aiiv maiinei prejudicial to the sceiniltA 
the .Sinti*. it was necessary to do and as^Vb'i 
previous order jiassed hy the District 
Ir.ile was jfoiinu to he defeclise in Jaw, aVAT'^ 
that it ,was also iiilirnalccl to the petifioneV'^^ 
that it was against public interest to disclol-A’'’, 
to him tlie f.icts or to enmmnnicalc to hin-ft , 
the grounds on wliieh his' detention ordet^l 
li.ul been made. 

• o. ,\fr, .Selin, learned Comi.scl for the pcti- I 
lioiuT, Ills raised flic following contentions, ^ 

That flic Ad w.is not legally in force after 
the 8!h of M.iy, 1969 that the proviso to 
.Section 8 of the Preventive Detention .•\ct is 
viol, line of Article 22 (.’3) of the Coii'-titution 
of India, that .Article 35 (c) added by the 
President vide Coiislilntion (Application to 
J ic K1 Order. 1961 with a view in .sas'C 
the proMsions of the law relating to preven- 
tive detention from being held to be \aolafive 
of Article 22 (5) of the Constitution of India, 
is no longer in force as the Article was on- 
ginalh added for a period of five vears and 
the President could not hy .subsequent orders 
raise (be period from 5 )ears to 20 years, 
that the President having once specific^ the 
niodificalions and csecptions .subject to which 
crrlain provisions of tlie Constitution were 
applicable in relation to the Stale and these 
provisions having hccoinc applicable to the 
Slate, it was not within flic competence of 
the President to make any amendment there- 
in by means of n suLscqucnl order, 4liat 
fre.sh order for die petitioner’s detention w-as 
violalwc of Section 22 of the Preventive 
Detention Act, tliat no new facLs liad conie 
into esisicnee after tlic revocation of the 
previous order w.arranling the making of n 
fresh order of detention and as sucli the 
detention w’as void and inv.ahd, that deten- 
tion of the petitioner wms wolative of Sec- 
tion S of the Frcs'cntive Detention Act as the 
petitioner w',as not afforded an opportunitj' 
of making representation against the order of 
detention, that the order was mala fide and 
that the fresh detention order had not been ■> 
.served on the petitioner. 

6. Baizada Amar Cliand, the learned 
Add! Advocate-General appearing on behalf 
of die Government has produced a copy of 
the J and K Preventive Law (Amendment) 

Act 1969 (Act No. XXXI of 1969} In view' 
of this Act, the first contention laised on 
behalf of the petitioner lias no force and is, 
therefore rejected. 

7. Tlie second contention of the Jearned" 
Counsel for the pehtipner that the proviso 
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to Section 8 of the Preventive Detention Act 
■"'as nolative of Article 22 (5) of the Con- 
■shtution of India and the President having 
«nce added Article 35 (c) to the Constitu- 
tion of India in relation to the State for a 
period of five years it was not open to him 
to amend it subsequently and consequently 
the Act was not immune from challenge has 
iso ly/o force This point is concluded by 
^fiecision of the Supreme Court in Sam- 

JPrakash v. State of J. and K., Writ Petn. 

3 of 1968 which was rendered on 10-10- 
fes = (AIR 1970 SC 1118) Tn this judg- 
®ant similar contention advanced on be- 
plf of the detenu was elaborately dealt 
with and repelled by their Lordships in the 
following words: — 

“The next submission made for challenge 
mg the validity of the Orders of modification 
made m the years 1959 and 1964 was that, 
undei sub-clause (d) of Clause (1) of Arti- 
cle 370 of the Constitution, the power that 
is conferred on the President is for die pur- 
pose of applying the provisions of the Con- 
stitution to Jammu and Kashmir and not for 
the purpose of making amendments in the 
Constitution as applied to that State The 
inteipretation sought to be placed was that, 
at the time of applying any provision of the 
Constitution to State of Jammu and Kashmir, 
the Piesident is competent to make modifi- 
cations and exceptions therein, but once any 
provision of the Constitution has been ap- 
plied, the power under Article 370 would 
not cover any modification in the constitu- 
tion as applied Reliance -was thus placed 
on the nature of the power conferred on the 
President to urge that the President could not 
from time to time amend any of the piovi- 
sions of the Constitution as applied to the 
State of Jammu -and Kashmir. It was further 
urged that the President’s power under Arti- 
cle 370 should not be interpreted by apply- 
ing Section 21 of the General Clauses Act, 
because constitutional powei cannot be equat- 
ed with a power conferred by an Act, rule, 
by-law, etc ” 

8. The argument, in our opinion, pro- 
' ceeds on an entirely incorrect basis. Under 
, Article 370 (1) (d) the power of the Presi- 
dent is expressed by laying down that provi- 
sions of the Constitution other than Arti- 
cle (1) and Article 370 which, under Arti- 
cle 370 (1) (c) became applicable when the 
Constitution came into force, shall apply in 
relation to the State of Jammu and Kashmir 
subiect to such exceptions and modifications 
' as the President may by order specify. What 
the President is required to do is to specify 
the provisions of the Constitution which are 
to apply to the State of Jammu and Kashmir 
‘ and when making such specification he is 
also empowered to specify exceptions and 
modifications to those provisions As soon as 
the President makes such specification, the 
, provisions become applicable to the State 
^with the specified exceptions and modifica- 


tions. The specification by the President has 
to be in consultation with the government of 
the State if those provisions relate to matters 
in the Union List and the concurrent List 
specified in the Instrument of Accession 
governing the accession of the State to the 
Dominion of India as matters with respect to 
which the Dominion Legislature may make 
laws' for that State The specification in res- 
pect of all other provisions of the Constitu- 
tion under sub-clause (d) of Clause (1) of 
Article 370 has to be with the concurrence 
of the State Government Any specification 
made after such consultation or concurrence 
has the effect that the provisions of the Con- 
stitution specified with the exceptions and 
modifications become applicable to the" State 
of Jammu and Kashmir. It cannot be held 
that the nature of the power contained in 
this provision is such .that Section 21 of the 
General Clauses Act must be held to be total- 
ly inapplicable. 

9. In this connection it may be noted 
that Article 367 of the Constitution lays_ 
down that unless the context otherwise re-' 
quires' the General Clauses Act, 1897, shall 
subject to any adoptions and modifications 
that may be made therein under Article 372, 
apply for the interpretation of the Consti- 
tution as it applies for the interpretation of 
an Act of the Legislature of the Dominion 
of India This provision made by the Consti- 
tution itself in Article 367, thus, specifically 
applied the , provisions of the General Clauses 
Act to the interpretation of all the Articles 
of the Constitution which include Article 370. 
Section 21 of the General Clauses Act is as 
follows. — 

“Where, by any Central Act or Regula- 
tion a power to issue notification, orders, 
rules, or by-laws is conferred, then that 
power includes a power exercisable in the 
like manner and subject to the like sanction 
and conditions (if any) t''- add to, amend, 
vaiy or rescind any notifications, orders, rules 
or b 3 ^e-laws so issued.” 

This provision is clearly a rule of interpreta- 
tion which has been made applicable to the 
Constitution in the same manner as it ap- 
plies to any Central Act or regulation. On 
the face of it, the submission that Section 21 
cannot be applied to the interpretation of 
the Constitution will lead to anomalies which 
can only be'avoided by holding 'that the nile 
laid down in this Section is fully applicable 
to all the provisions of the Constitution As 
an example, under Article 77 (3), the Piesi- 
dent, and, under Article 166 (3), the Gov- 
ernor, of a State are empowered to make 
rules for the more convenient transaction of 
the business of the Government of India or 
the Government of the State, as the case may 
be, and for the allocation among Ministers of 
the said business If, for the interpretation 
of these provisions Section 21 of the Gene- 
ral Clauses Act is not applied, the result 
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would be that the rules once made by tbo 
President or a governor would become in- 
flexible and tlic allocation of llie business 
among the Ministers would for over icnmin 
as laid down in the first rules. Cleat ly the 
power of amending these rules from time to, 
time to suit changing situations must be held 
to e\ist and that power c.an only be found 
in these ai tides by applvmg .Section 21 of 
the Gcnei.d Clauses Act, There are othci 
.similar nile-m.ildng powers, .such as the 
powci of mal.ing ;>cisico niles under Arti- 
cle SOD of the Conslitiilion. Tlial posscr 
must .ilso bo cveicisable fiom time to time 
and must include williin it flie power to add 
to. amend, v.in- or rescind any of those 
rules The .submission that Section 21 of tlic 
General Clauses ^ct cannot be licld to be 
appiic.iblc for intcipretation of the Consfi- 
Uilioii must, Ihctoforo, be rejected. ]f ap- 
pears to us that there is nothing in Arti- 
cle 370 wliich would evdude (ho applic.abi- 
lify of tin's .Section when iiileriircting the 
power granted by th.it .Article. 

10. Tlie legislative liisfors’ of tins .Article 
will also fulls support this views Jt w.as 
boc.uisc of tlio speci.d situation csisling in 
[fatnmii and Knslirnir that liic (.’unsiiluent As- 
.sembl> fr.iming (lie Consltlnlion detldcd that 
the Conslilulion should not become applic- 
able to J.'unnm and Kashmir under .Arti- 
dc G91, under whidi it came into effect in 
the icst of India, and preferred to confer on 
the President the power to nppl,v (lie various 
provisions of the Constitution with cveeptions 
and modifications. It was envisaged that 
the Picsidcnt would have to talc into ac- 
count the situation evislmg in the Stale when 
applying a provision of the Conslilulion and 
such .silualiotis could arise from time to 
time There was clearly (he possibility that, 
when appKing a particular provision the 
situation might demand an cveeplion or 
modificahon of the provision applied, but 
.subsequent changes in (he situation might 
justih the rescinding of_ those m<5dification.s 
or exceptions. This could only be brought 
about by conferring on the 'President the 
posycr of making order from time to time 
under Art. .3 1 0 and this power must, theic- 
loie, be held (o have been conferred on him 
by applying the provisions of Section 2-1 of 
the General Clauses Act for tlie mlerprelation 
of the Constitution 

11. Lastly, It wMs argued that tlie modi- 
fications made in Article 35 (c) by the Con- 
stitution (Application to Jammu and Kash- 
mir) Orders of 1959 and 196-1 had the effect 
of abridging the fundamental right of the 
citizens of Kashmir under Aiticle 22 and 
other articles contained in Part III after they 
had already been applied to the State of 
Jammu and Kashmir, and an Older of the 
President under Arbcle 870 being in the 
nature of law, it would be void under Arti- 
cle 13 or the Constitution Article 35 (c) 
as originally introduced in the Constitution 


as applied to Jammu and Kashmir laid down 
that no law with respect to preventive deten- 
tion made by the Legislature of that State 
could bo declared void on the ground of 
inconsistency with any of tlie provisions or 
Pait in with the qualification that .such a 
law to the extent of the inconsistency vos 
to cease to have effect after a period t"''® 
vears. 'Iliis means that, under clause 
.Ailicic 35, immunity was granted 
preventive laws made by tbn Stale 
lure completely, lliough the life oi tlic 
consi-stcnt provisions was limited to a perij 
of five year.''. The evlension of that 
irom five to ten years and ten to liftec' 
yeans cannot, in these c.rrumstances be hcl^^ 
to be an aliridgemcnt of anj fundamental! 
light, as the fiind.ament.il rights v.ere 
.ilrc'idv made iriapiilic'ihle to the pre 
ventive detention J.iw, On the other hand 
if the substance of Ibis provisiou is exannn- 
ed. (lie pioper interpret ition would be to 
hold (hat .as a icsiilt of Article 35 (c) the 
apphc.ihility of the provisions of Part 111 for 
(he purpose of judging the vsilidity of a haw 
relating to preventive detention madg b\ tbo 
.Slate Legislature was jiostponed for n ponod 
of five vf'.ars, during winch the law could 
not be 'declared void, As already st.alcd 
-Arlteic 370 (1) (d) m terms, provides foi 
the .'■pplic.alion of the provisions of the Con- 
.sUltilinn other than Articles 1 and 370 in 
relation to Jammu and Kashmir witli such 
exceptions and modifications .as (ho President 
rn.ay by order specify. It was not disputed 
that (he President's Order of 1954 by winch 
iinnnmily for a period of fix'c years* was 
given to the Slalo-s Preventive Detention h^w 
from challenge on the ground of its being 
inconsistent with P.ut III of the Constitution, 
was validly made under and in conformity 
xxilh clause (d) of Article 370 (1). We have 
already licld that the power to modify ia 
clause (d) also fncludcs (he poxxer to sub- 
sequently xnrx, alter, add to, or rescind such 
an order by reason of tlie apphcabilitx' of 
the rule of interpretation laid down in Sec- 
tion 21 of the General Clauses Act. If the 
Order of 1951 is not invalid on. the ground 
of infringement or abridgement of funda- 
mental rights under Part III it is difficult to 
appreciate liow' extension of period of im- 
munity made bv subsequent amendments can 
said to be inwilid as constituting an infringe- 
ment or abridgement of any of the proxdsions 
of Pait III. _^Thc object of the subscaiient| 
Orders of 1959 and 1964 xx’as to extend, the; 
period of pioteclion to (he prex'enlix'e deten 
tion laxv and not to infringe or abridge the 
fundamental rights, though the result of thej 
extension is that a detenu cannot during] 
the penod of protection, challenge the laxv] 
on the ground of its being inconsistent with 
Article 22 Such extension is jushfied primal 
facie by the exceptional state of affairs which! 
continue to exist as before 

12. Regarding the third point Mr. Amar 
Chand has submitted that Secfa'on 14 (2) 
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does not apply to a case where fresh de- 
tention order is issued on account of some 
techmcal defect. This contention is, in our 
opinion, wholly devoid of substance. Sec- 
faoa 14 (2) reads as follows;— 

The revocation or expiry of a detention 
orcier sh/^U not bar the making of a fresh 
oetentioln order under Section 3 against the 
3nie xxtgrson in any case where fresh facts 
avej^ arisen after the date of revocation 
p on which the Government or an 

^Smer, as the case may be, is satisfied that 
'Ah an order should be made.” 

[1 bare peiusal of the provision would be 
Inough to show that it is very wide in am- 
lihtude and applies to every /:ase of revoca- 
tion for any reason whatsoever including a 
cechnical defect. The provision envisages 
that no fresh order of detention would be 
issued against a person .where the previous 
order of his detention is revoked unless new 
facts warranting the detention have come 
into existence after the date of revocation. 
We are fortified in this view by a decision 
of the Supreme Court in Hadibandhu Das 
V District Magistrate Cuttack, AIR 1969 SC 
43 where it was laid down as follows- — 

“In terms * Section 13 (2) authorises the 
making of a fresh detention order against the 
same person against whom the previous order 
has been revoked or has expired, in any 
case where fresh facts have arisen after the 
date of revocation or expiry on which the 
detaining authority is satisfied that such an 
order should be made. The clearest impli- 
cation of Section 13 (2) is that after revoca- 
tion or expiry of the previous order, no 
fresh order may issue on the grounds on 
which the order revoked or ex-pired had 
been made. 

The power of the detaining authonty must 
be determined by reference to the language 
used m the statute and not by reference to 
any predilections about the legislative inten- 
tion. There is nothing -in Section 13 (2) 
which indicates that the expression “revoca- 
tion” means only revocation of an order 
which is otherwise valid and operative; ap- 
parently it includes cancellation of all orders 
invalid as well as valid The .Act authorises 
tho executive to put severe restrictions upon 
the personal liberty of citizens without even 
the semblance of a trial, and makes the sub- 
jective satisfaction of an executive authonty 
in the first instance the sole test* of compe- 
tent exercise of power Courts are not con- 
cerned with the wisdom of the Parliament in 
enacting the Act or to determine whether 
circumstances exist which necessitate the re- 
tention on the statute book of the Act which 
confers upon the executive extraordinary 

“This corresponds to Section 14, (2) of the 
Jammu and Kashmir Preventive Detention 
Act, 1964. 


power to detention for long, period without 
tnal. But the Courts would be loath to at- 
tnbute to the plain words used by the Par- 
liament a restncted meaning so as to make 
the power more harsh and its operation 
more stringent. The word “revocation” is 
not capable of a restricted interpretation 
without any indication by the Parliament of 
such an intention 

The very fact that a defective order has 
been passed or that an order has becomo 
invalid because of default in stnctly comply- 
ing v/ith the mandatory* provisions of the law 
bespeaks negligence on the part of detaining 
authonty and the principle underlying Sec- 
tion 13 (2) is the outcome of insistence by 
the Parliament that the detaining authonty 
shall fully apply its mind to and comply witfi 
the requirements of the statute and of insis- 
tence upon refusal to - countenance slipshod 
exercise of power.” 

As admittedly no new facts came into exis- 
tence after the revocation of the previous 
detention order, the piesent detention of the 
petitioner based on Order ISD-305 of 1969 
is clearly illegal In this view .of the mat- 
ter, we think it unnecessary to express an 
opinion on the other points raised before 
us. 

At this stage the Additional Advocate- 
General has brought to our notice that the 
detenu has since been released. In view of 
this submission of the learned Additional 
Advocate-General, the petition has become 
infructuous and shall be consigned to re- 
cords. 

Order accordingly.. 


1970 CRI. L. J. 1369 f¥ol. 76, C. H. 362) = 
AIR 1970 SUPREME COURT 1765 (V 57 C 376) 
(From: Goa)'^ 

S M. SIKRI AND I. D. DUA, JJ. 

Uttam Bala Revankar, Appellant v. 
Asstt. Collector of Customs and Cen- 
tral Excise, Goa and another. Respon- 
dents. 

Criminal Appeal No 20 of 1970, D/- 
3-8-1970. 

Goa, Daman and Diu (Laws) Regu- 
lation (12 of 1962), S. 8 — Order No. 
G. A, D. 74/63/25007 D/-6-11-1968 oL 
Lt. Governor is not ultra vires. 

Order applying the existing lav/ to 
proceedings for offences committed 

“■{Cri. Misc Appeal No. 19 of 1969, D/- 
25-8-1969— Goa). ~ 

IN/IN/D730/70/MKS/B 

/ 



1372 


Govt. o£ Manipur v. Luklwiisana Sinf’h (Bincira J, C.) 1070 Orl. I*- <>- 


14. In the result the appeal is al- 
lowed, the. judgment and order of the 
Judicial Commissioner set aside and 
that of the learned Sessions Judge 
icstorcd. 

Appeal allowed. 


1S70 CRI. L. 3. 1372 (¥ol. 76, C. H. 303)= 
AIR 1D70 MANIPUR 71 (V 57 C 21) 

K S. BIInDRA, J. C. 

Government of Manipur. Petitioner v. 
R. K. Luklioisana Singli s/o Khurailakpa 
of Yaislcul, Respondent 

Criminal Ref. Ca'-c No 45 of 19GG. D/- 
15-1 2-1 96i). 

(A) Eastern Bcncnl ami As^am Excise 
.Act (1 ol 1910). Ss. Go, ?.(8). R ami 53 — 
Police suh-inspoclor not invested with 
powers under S. 3 is not exchc OSTiccr — 
lias no auihorilv under S. C5 to launch 
prosecution under S. 53. 

In the absence of any older or' notifica- 
tion of the Government appoinlme Sub- 
Inspectois of Police m the Tcnilory of 
Manipur as Excise Officers, a Sub-Inspec- 
tor of Police who is not invested with 
powers under Section 8 has no aulhontv 
under Section 65 to launch prosecution 
attainst the accused under Section 53 of 
the 'Act (Para 2) 

(B) Eastern Benirnl and Assam Excise 
Act (1 of 1910), Ss. 05, 8 — Order d.ated 
4-5-1959 of Chief Commissioner, Manipur 
— Police Sub-Inspector authorised to c.x- 
ercise powers under S. 05 without invest- 
ing him with powers under S. 8 — Order 
is invalid. 

The order dated 4-5-1959 of the Chief 
Commissioner, Manipur merely purporting 
to empower Police Officers not below the 
rank of Sub-Inspector to initiate proceed- 
ings under Section 65 (1) (a) (b) of the 
Act without appointing them as excise of- 
ficers under Section 8 is not valid m law 
Under Section 65 a Magistrate can take 
cognizance of an offence pumshable undef 
Section 53 of the Act only on the com- 
plaint or report of an Excise officer 
Therefore, unless the Police Sub-Inspector 
is appointed as an Excise officer under 
Section 8 of the Act, the Chief Commis- 
sioner could not have legally given power 
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to him (Sub-Inspector) to inituite prosecu- 
tions under Section 53 of the Act 

(Paras 3. 4) 

I 


(C) Civil P. C, (1908), Prc. — Infcrpre- 
l.ation of .Statutes — Power given ^ 
certain thing in certain way^^ 
methods cannot be adopted. SiVoxa 4) 

1 

Ca';c.'; Referred: Chronological 

(1909) AIR 1009 SC 631 (V .56) = 

(1969) 2 SCJ 322, State of Gujaist w, 4 
V, Shantilal Mangaldas 

, iV 

(3936) AIR 19.36 PC 253 (2) (V 23) = 

.37 Cri LJ 897. Nazir Ahmad v, ^ 

King Emperor 

'A VoTAumVi 'S'mg’n, T'd'o’nc T-iosccutor]^! 
(or Potilioner, A Nilamam Singh, for ' 
Respondent. 



ORDER; — This reference imd'-r Sec- 
tion *‘32(1) of the Ciiminal P. C. made bv 
Shri Th. Gunamani Singh. Sub-diiisional 
Mr.gistintc, Imphal V/cst, respecting tivo 
c::cisc case.s pending in his Court under 
Section 53(a) of the Eastern Bengal and 
Assam Excise Act, 1910, hereinafter called 
the Act. jai‘'e.s the question whether Sub- 
Inspector of Police has ^thc legal autho- 
rity (0 launch prosecutions under that 
nroylsion of the Act The Siib-Divisional 
Magistiatc has cxpre.ssed the opinion in 
the negative, 

2. The prosecution in each case was 
laxinched by a Sub-lnspcctor of Police and 
the authority for the initiation of pro- 
ceedings bv a Police Officer, it is con- 
tended on behalf of the State, is deiived 
from the order dated 41h of May 1959 
made by the Chief Commissioner, luam- 
.pur That order shall hereinafter be men- 
tioned as the Order The subject of initia- 
tion of prosecutions is dealt with m Sec- 
tion 65 of the Act It is provided theiein, 
inter aha, that no Magistrate shall take 
cognizance of an offence punishable under 
Section 53 of the Act except on his own 
knowledge or suspicion, or on the com- 
plaint or repoit of an Excise officer. 
Therefore, the piecise point that falls for 
determination in this reference is whe- ^ 
ther a Sub-Inspector of Police is an 
Excise officer within the meaning of the 
Act The expression Excise officer is de- 
fined in Cl (9) of Section 3 of the A.ct to 
mean a Collector or any officer or other 
person appointed or invested -with pon-ers 
under Section 8 Shri Ibotombi Singh, 
the Government Advocate, was unable to 
cite any order or notification of the Goi'- 
ernment appointing Sub-Inspectors of 
Police in^ the Territory of Manipur as 
Excise officeu’. Therefore, prime facie the 
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Sub-Inspectol of Police had no authority 
to launch prosecution against either of the 
HWo accused under Section 53 of the Act. 

3. The Government Advocate urged 
however, that the order dated 4th of May 
1959 canBe read to, mean and imply that 
Police officers not below the rank of Sub- 
Inspect^ are Excise officers for the pur- 
^ses the Act The opening words of 
the oy-der are as under ’ „ 

'^J^exercise of the powers conferred by 
P°^'^ons hereinafter mentioned of the 
j^s^ern Bengal and Assam Excise Act, 
(Eastern Bengal and Assam Act I 
? '<-1^1910) as extended to this Territory, the 
tljiief Commissioner, Manipur, is pleased 

make the following orders ” 

< fn the relevant operative part of the Order 
p. is mentioned inter alia that the Police 
/officers not below the rank of Sub-Ins- 
pector- "may exercise all the powers and 
perform all the duties conferred and en- 
loined” by Section 65 (1) (a) and (b) of 
the Act I have stated above that a Magis- 
, trate can take cognizance of an offence 
punishable under Section 53- of the Act 
only bn the complaint or report of an 
Excise officer. Therefore, unless the 
Police Sub-Inspector is appointed as an 
Excise officer under Section 8 of the Act, 
the Chief Commissioner could not have 
legally given power to him (Sub-Inspec- 
tor) to initiate prosecutions under S 53 
of the Act The Order nowhere mentions 
that the Police Sub-Inspectors • are ap- 
pointed as Excise officers under the Act 
It will be noticed that the appointment of 
various officers contemplated by the Act 
can be made only under Section 8 of the 
Act, and since without taking recourse to 
that provision of the Act the Chief Com- 
missioner purported to empower the Police 
officers not below the rank of Sub-Inspec- 
tor to initiate proceedings under Sec 65 
(1) (a) (b) of the Act, that investiture 
cannot be described as valid in law I 
' may emphasise that in the opening words 
of the Order (reproduced above) it is 
specifically mentioned that powers were 
conferred on the various Police Of^cers in 
exercise of the authority "conferred py 
portions hereinafter mentioned of the 
Eastern Bengal and Assam Excise Act”, 
and the "portions” of the Act mentioned 
in the body of the Order do not include 
Section 8 of the Act And since no PoUce 
Officer could be appointed as Excise Of- 
ficer wnthout exercise of authority given 
by Section 8 of the Act it is apparent 
that Sub-Inspectors of Police have not so 
far been appointed as Excise Officers 

4. I deem it appropriate to make a 
brief reference to another argument rmsed 
by Shri A Nilamani Singh, the Advoliate 
representing dhe accused That argument 
is based on the provisions of Cls (c) and 


(d) of sub-section (2) of S. 8 of the Act, 
The relevant part of the provisions may 
be excerpted as -under: 

(2) The Provincial Government may, by 
notification, applicable to the whole of the 
territories to which this Act applies or to 
any district or local area comprised 
therein — 

(a) 

(b) 

(c) appoint officers of the Excise Depart- 
ment of such classes and with such desi- 
gnations, powers and- duties under this 
Act, as the Provincial Government may 
think fit; 

(d) order that all or any of the powers 
and duties assigned to any officer under 
Cl (c) of this section shall be exercised 
and performed by any servant of the 
Crown or any other person. 

It was contended by Shri Nilamani Singh 
that the Provincial Government must ap- 
point Excise officers and give them desi- 
gnations and specify their powers and 
duties under Cl (c). before proceedmg to 
make an order under Cl (d) that all jor 
any of the powers and duties assigned to 
any officer of Excise Department under 
Cl (c) shall he exercised and performed 
by any servant of the Provincial Govern- 
ment or any other person In other words, 
what Shri Nilamani Singh contended was 
that Government employees of Depart- 
ments other than Excise can be ^ven 
powders only after such powers have been 
conferred upon the personnel of the Excise 
Department This contention appears to 
be quite weighty because Cl (d) specifical- 
ly enioins that the Provincial Government 
can vest powers in its servants belonging 
to non-Excise Departments only in re- 
ference to the pov/ers given and duties as- 
signed to any officer of the Excise Depart- 
ment under Cl. (c) Obviously, if the of- 
ficers are not appointed to the Excise 
Department or powers are not vested in 
them, then no action can be taken unaer 
Cl. (d) It would, therefore, appear that 
the Chief Commissioner had issued the 
order dated 4th of May 1959 without first 
taking the necessary preliminary steps en- 
visaged by Cl (c) It IS a settled rule of 
interpretation of Statutes that where 
power IS given under a statute to-do a 
certain thing in a certain way the thing 
must be done in that way or not at all 
and that other methods of performance are 
necessarily forbidden. Reference is in- 
vited in this connection to the decision in 
Nazir Ahmad v. King Emperor, AIR 1936 
PC 253 (2) The Supreme Court has also 
held likewise in the case of State of Gufa- 
rat V Shantilal Mangaldas, AIR 1969 SC 
634. Since in the instant case the Chief 
Commissioner happened to vest Sub-Ins- 
pectors of Police -with powers under the 
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Act not in tlu> manner provided by S, 0, 
that invealituic la nut valid in law. 

T). Before concludintt* I may obrerve 
that by an tnder dated 2S)th of January 
1 <■)(.(). published m the Mampui Ga/.elte 
dated lOtl) IVbiunry IPCO, the Chief Com- 
iin">ioner lur, cotlfened power s undi; r the 
vajiniis sections in tiie Act on the Excise 
ofru'eis monlionc-d theiein. Ttuiefore, the 
Chief Conuni: ‘.loner can nov.' very con- 
veniently confer poweis on thi ofTiccis of 
the Police Demi (merit in cyeicice of his 
authority under Cl (d) of S n(2) of the 
Act. It is, Ihcieforc. surjccsted tiial the 
Chief Comini.-.?ioner may now do so to 
facilitate the woikini; of tlie Act. A copy 
of this ludKmcnt ‘^houid be .sent to the 
Government 

G. As a result of the conclusions ic- 
corded above, 1 accept the reference and 
ounsh the piosecutions in both the cases 
If the Government still v.ants to pro- 
secute the two accused, it innv do so 
afiesh in accoidance with the pvovi.sions 
of law 

Reference accepted 


1970 CRI. L. J. 137? (Yol. 76, C. II. 3E4)= 
A [II 197(1 ORlSS.t 176 (V 57 C 5S) 

G K MISRA. C J AND S. K RAY. J. 

Santosh Kumar Mohapatra and ano- 
ther. Petilionei.s v. State of Orissa and 
anothei, Opposite Party 

O J C Nos lOOG and 1007 of 1069. D/- 
21-12-1969 

Public Safety — Preventive Detention 
Act (1950), S. 3 — Aclivitic.s prciudicinl 
to maintenance of public order — Conno- 
tation and test of. 

An order under Section 3 can he passed 
to prevent a peison acline in any manner 
preiudicial to m.'’inlonance of public 
order Public older is the even tempo 
of the life of a commumly in various sys- 
tems of life When the acti\nUes of a 
person disturb not merely the life of the 
individual but the even tempo of the life 
of the community, the disturbance caused 
by those activities amounts to the breach 
of public order The test for satisfaction 
IS to assess the effect, both actual and po- 
tential of the activities, violent or non- 
violent, motivation by high ideology or 
excitation by laudable refoimative spirit 
do not neutralize preiudice to public 
order AIR 1970 SC 1228, Rel on 

(Paras 11. 12) 

Cases Referred : Chronological Paras 
(1970) AIR 1970 SC 269 (V 57) = 

Writ Petn No 102 of 1969, D/- 

4-8-1969, Shyamal Chakra veity 

V Commr of Police, West Bengal 9 

CN/FN/C402/70/HGP/C 


(1970) Ain 1970 SC 852 (V 57) 

Writ Peth. No. 179 of 1908, D/- 
7-1] -1908 1970 Cri LJ 852, 

Piishkai Mukherjee v Stale of 
Wc.st Bengal ■ 3 

(1.970) -AIR 1970 SC 1228 (V 57) = 

Wilt Pcln. No. 287 of 1969, D/- 
2-12-1969. Arun Ghosh v Stale 
of West Bengal \ 9. 10 

(lOGfi) AIR 1966 gC 740 (V 53) =) 

1960-1 SCR 709 = 1900 Cn LJ i 
008. Dr Ram Manohar Lohia v , 
State of Bihar S “ 

Ws P. Pain. J Palnaik. B C. 

U P. Molianty, N. Kar and R Pradilrl^^ 
for Petitioners, Advocate-General aV' 
.S N Mitra. for Opposite Party I 

RAY, .T. Santosh Kumar MohanatV J 
is the petitioner m O. J. C No. 1006/Ctk 
He was taken into custody by the policA 
acting under Section 151 of the Cr p C^ 
and was produced before the Sub-Divi- 
sional Officer, Berhampur, on 21-7-09. 
The Magistrate remanded him to iail cus- 
tody. Subsequently he was leleased on 
bail on 21-8-69. He was re-arrested at 
the lail gale and detained by Older No. 
’2316/69 dated 21-8-09 passed by the Dis- 
trict Magistrate. Ganjam, in exercise of 
powers conferred on him by Section .3(2) 
of the Preventive Detention Act, 1950 
(4 of 1950) The petitioner was ai rested 
under this detention older on 21-8-69 
The giounds for detention were seived 
on the petitioner on 25-8-69, under Sec- 
'uon 7 of the Preventive Detention Act. 
The petitioner made a full and complete 
repiesentation. through a personal hear- 
ing befoie the Advisory Board w>hich 
was of opinion tiiat there was sufficient 
cause for detention of the petitioner The 
Government pf Orissa thereafter confirm- 
ed this detention order in exeicise of the 
powers conferied under sub-section (1) • 
of Section 11 of the Preventive Detention 
Act and directed continuance of his de- 
tention for 12 months with effect from 
22-8-69 Thereafter the present petition 
for issuance of a Writ of Habeas Corpus 
was filed on 14-11-69 
2. Bhagirathi Misra is the petitioner 
in O. J C No 1007/69 He was ai rested 
by the police under Section 151. Cr P. C. 
and produced Jiefore the Magistrate on 
21-7-69 The Magistrate remanded him^ 
to iail custody Subsequently he was' 
released on bail. While coming out of 
iail, he w'as again apprehended on 21-8- 
69 at the lail gate on the authority of 
an_ order. No. 2314/69 dated 21-8-69 pass- 
ed' by the District Magistrate. Gamam, in 
exercise of powers conferred on him by 
Section 3 (2) of the Preventive Deten- 
tion Act, 4 of 1950 This order of deten- 
tion was served on the petitioner that 
very dayp and he was furnished with the 
grounds of detention on 25-8-69 under 
Section 7 thereof. This detenu made 
his representation through a personal. 
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hearing to the Advisory Board which 
expressed its opinion that there was suf- 
ficient cause for his detention On re- 
ceipt of the report of the Advisory Board, 
Government of Orissa confirmed the de- 
tention order in exercise of powers under 
Section 11 (1) of the Act and directed 
continuance of the said detention for a< 
period of twelve months from the date 
of detention Hence this petition was 
filed under Article 226 of the Constitution 
of India and under Section 491, Cr. P C 
on 14-11-69 for an order directing his 
release 

3. The detention order in respect of 
each of these two petitioners is in iden- 
tical term One such detention order is, 
therefore, extracted herein below for re- 
ference. 

"Whereas I Shri R C Patra, IAS 

- District Magistrate, Gamam, 'am satisfied 
that with a view to preventing Sri'Bhagi- 
rathi Misra, B.A , son of Sri Budhinath 
Misra, Biiiipur Tota Sahi, P S Berham- 
pur • town. District^ Ganiam, from acting 
in any manner pr'eiudicial to the main- 
tenance of public order, it is necessary 
to make the following order 

Now, therefore, in exercise of the 
powers conferred by sub-section (2) (a) of 
Section 3 of the Preventive Detention 
Act, i950. (Act 4/50), read with Section 4 
thereof,- I Shri R C Patra, IAS Dis- 
trict Magistrate, Ganiam, hereby direct 
that the said Shri Bhagirathi Misra be 
detained in the circle Jail, Berhampur, 
until further orders ’’ 

4. Both these two petitions have been 
analogously heard as same contentions 
have been advanced on behalf of each 
petitioner This . ludgment, therefore, 
'will govern these two cases 

5. The grounds of detention served 
on each petitioner comprise one main 
ground, and five sub-grounds They are 
identical in each case Each sub-ground 
has been particularised and made specific 
by detailing various activities indulged in 
by the petitioners For the purpose of 
convenience, the grounds of detention 
containing numerous particulars are re- 
produced in two schedules, one in respect 
of each case, appended to the foot of this 
iudgment Schedule 1 sets out the 
grounds in respect of the petitioner in 
O, J C 1006/69 and Schedule II repro- 
duces the grounds in respect of the peti- 
tioner in O J C 1007/69. 

6. Three contentions have been raised 
by learned counsel for the petitioners 
They are , (i) The grounds on whith the 
detention order was made have no bear- 
ing upon the question of maintenance of 
public order The activities alleged 
against the petitioners can at most be 
regarded as preiudicial to law and order 
and as such, the detention of the peti- 

- tioners with a view to preventing them 
from acting, in any manner preiudicial to 


the maintenance" of public order, cannot 
be iustified 

(ii) the particulars ,of the grounds 
which purport - to demonstrate the past 
conduct or antecedent history of the peti- 
tioners on which the competent authority 
has ostensibly acted, are not proximate 
in point of time and have no rational con- 
nection with the satisfaction of the said 
competent authority that a detention 
order is called for; and (iii) Some of the 
grounds are vague and as such, the entire 
detention order is liable to be quashed 

7. Before dealing with the contentions, 
it is essential to notice the obiect and 
requirement of Section 3 of the P D 
Act, so far as they are relevant for our 
present purpose The detention order is 
passed by the authorities enumerated 
therein in exercise of powers conferred 
thereunder. As a condition precedent to 
making an order- for preventive detention 
with respect to any person, the detaining 
authority must be satisfied that the said 
person should be prevented from acting 
in any manner preiudicial to the main- 
tenance of public order Such satisfac- 
tion must obviously be reached on a con- 
sideration of the activities of the person 
against whom the detention order is to 
be made Those activities must be of a 
period anterior to the point of time when 
the authority decides to make the deten- 
tion order. The nature of such activities 
must be such as, in their essential quality 
or in their potentiality would have effect 
on public order Since the hberty of a 
citizen is sought to be taken away as a 
preventive measure in the interest of the 
community or the public at large, law 
emoins that the grounds of such deten- 
tion must be supplied to the detenu to 
enable him to make effective representa- 
tion to the Government and the Adwsory 
Board which is empowered to give its 
opinion as to the sufficiency of the cause 
for detention and send a report thereof 
to the appropriate Government After 
perusing the report the appropriate Gov- 
ernment may confirm the detention order 
and continue the detention of the person 
concerned for such period as it thinks 
fit 

8. The subiect of preventive detention 
has been lUdicially discussed almost 
threadbare, and many principles have 
been evolved and settled while adiudi- 
cating upon the validity or invalidity of 
the detention order The present conten- 
tions have been canvassed within the 
ambit of those principles 

9. The first submission is that the 
activities alleged against the petitioners 
are not subversive of public order, but 
are mere disturbances of law and order 
leading to disorder It is now well settl- 
ed that there is distinction between the 
connotation of 'law and order’ and 'public 
order’ This distinction and the connota- 
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lion of the expression 'public order' have 
been elaborated upon by the Supiemc 
Court in a number of cases 
, The latest case on this point cited at 
the Bar js a decision (not vet leported) 
Civen on 2-12-KHiD in Wnt Fetn. No. 287 
of 1PG9 “ (Since rcpoited in AIR 1970 
SC 1228) (Alim Gho'4) v. State of West 
Beitqal) In this case the enilifi deci- 
sions of tliG Supicmc Com I made in 
(lOtiG) 1 SCR 70<' --- (AIR lOOfi SC 7.10) 
(Dr Ram Manohar Lohi.n v. State of 
Bihar); an miieported case decided on 7- 
11-1908 in Wiit Petition No. 179 of 19G8 
= (Since icixirted in AIR 1970 8(2 {’,02) 
(Puslikar Muhhoriee v State of Wtii 
Bcnaal), and another unreporled case 
decided on 4-G-19G9 in Writ Petn No 
102 of 1989 (Since icporlod in AIR 
1970 SC 2G9) (Shv.iinnl Chakiaveitv v. 
Commi. of Police. West B'nj’al) have 
been noticed and consideied 
10. Tlie best exposition on this .subiccl 
is to be found m the decision of the learn- 
ed Chief Justice of the Supteme Court 
in the case of Writ Petn. No 287 of 1989, 
D/-2-12-19G9 (AIR 1970 SC 1228). No- 
thina bettoi can be done than to quote 
extensively from the decision of the 
Supieme Court in the case of Aiun Ghosh 
ref cried to above. This is, what, the 
learned Chief Justice has .':aid 

"Public order was said to embrace 
moio of the community than law and 
Older Public order is the even tempo 
of the hfc of the community taking the 
countiy as a whole or even -a specified 
locality. Disturbance of public older is 
to be clisiingiiished from acts diicctcd 
against individuals which do not disturb 
the society to the extent of causing a 
general disturbance and its effect upon 
the life of the community in a locality 
which determines whether the disturb- 
ance amounts only to breach of law and 
order Take for instance, a man stabs 
another. People may be shocked and 
oven disturbed, but the life of the com- 
munity keeps moving at an even tempo, 
however much one may dislike the act 
Take another case of a town where' there 
is communal, tension A man stabs a 
member of the other community This is 
deeper and it affects -the even tempo of 
life and public order is ieopardized be- 
cause the repurcussions of the act em-^ 
brace large sections of the community 
and incite them to make_ further breaches 
of the law and order and to subvert the 
public- order An act by itself is not. 
determinant of its own gravity In its 
quality it may not differ from another, 
'but in its potentiality it may- be very 
different Take' the case of assault on 
girls A guest at a hotel may kiss or 
make advances to half a dozen chamber 
maids He may annoy them and also the 
management but he does not cause dis- 
turbance of pubhc order. He may even 


have grace with tlie friends of one of 
the girls but oven then it would be a 
case of breach of law and order only 
Talce another case of a man who molests 
woman_ in lonely places As a result of 
his activities girls going to colleges and 
scliools au* in constant danger and fear. 
Women going foi their oi dinary business 
are afraid of being waylaid and assaulted 
The activity of this man in its essential 
quality is not different from the act of 
the other man but in its potentiality and 
in its effect upon the public tranquillity 
who' molcst.s the girls in lonely places 
causes a ciit-lurbancc in the even tempo 
of living whicli is the first requirement 
of pubhc order. He disturbs the, society 
and the community. His act makes all 
the women apprehensive of their honour 
and lie can be said to be causing disturb- 
ance of public order and not merely com- < 
milting individual actions which may be 
ieken note of by the criminal prosecution 
agencies It means theiefore that the 
question whether a man has only com- 
mitted breach of law and order or has 
acted in a manner likely to cause a dis- 
turbance of the public order is a question 
of degree and the extent of the reach 
of the act upon the society. 

XX XX XX 

A large number of acts directed against 
persons or individuals may total up into 
a breach of public order. In Dr. Ram 
Manolinr Lohia’s case examples were 
given by Sarkar and Hidayatullah, JJ. 
They show how similar acts in different 
contexts affect differently law and order 
on the one hand and public order on the 
other. It is always a question 'of degree 
of the harm and its effect upon the com- 
munily. The question to ask is ' 

Does it lead to disturbance of the cur- 
rent of life of the community so as to 
amount to a disturbance of the public 
order or does it affect merely an indivi- 
dual leaving the tranquillity of the society 
undisturbed This question has to be 
faced on every case on facts ’’ 

11. Thus the 'pubhc older’ envisages 
the even tempo of the life of the com- 
munity taking the country as a whole or 
even a specified locality. It involves the 
conception of an organised life of a com- 
munity, a society or a people in a collec- 
tive sense territorially integrated in 
which various systems operate, system of 
administration, system of iustice, system 
of education, system of commerce and 
business and the like Such a collective 
life has a manner of activity of its own 
which, IS quite distinct from the hfe of - 
individuals who comprise the community, 
the society or the people Upheaval in 
the hfe of an individual or a family 
scarcely affects community life or pubhc 
life ^ except where the association of a 
particular individual or the family with 
the commumty or national hfe is so deep 
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that their' personal character has practi- 
callv ceased to exist A stronger force is 
required to cause ripples in the life 
stream of a community than in the life 
of an individual or a family. That is 
why it has been said in many cases that 
stray acts directed against individuals 
are not subversive of pubhc order and 
that It is the degree of disturbance and 
its effect upon the life of community in a 
locality which determines v/hether the 
disturbance amounts only to a breach of 
law and order or breach of public order. 
But prima facie it is difficult to conclude 
from the mere gravity of an act or the 
degree of disturbance that there has been 
violation of public order and not of law 
and order Therefore, it has been laid 
down in Arun Ghosh’s case that the test 
in each case when preventive detention 
order is made is to assess the effect both 
actual and potential of the acts of the 
detepu on the life of the community. 
If the actual or potential effect is to 
throw or tend to throw out of gear any 
system in the life of a community in any 
area, it^would affect public order. 

12. Fundamental rights of freedom of 
speech and expression, to assemble peace- 
ably and without arms and to form asso- 
ciations or unions are always subiect to 
reasonable restriction in the interest of 
public order imposed by law Violent 
or non-violent, if an activity has the 
effect or upsetting the even tenor and 
tempo of life of a community, it is said 
to affect public order. It does not matter 
if the activity is motivated by high ideo- 
logy or excited by laudable reformative 
spirit For instance, if black-marketeers 
are dragged out and whipped in public 
streets, or houses of rich people are sys- 
tematically raided and money and articles 
taken therefroni are distributed amongst 
the poor, or on plea of changing the sys- 
tem of education or imposing one’s own 
idea on the system students are incited 
or forced to boycott classes and lecturers 
aie prevented from teaching or in the 
name of socialism, fields of big landlords 
are trespassed upon and paddy grown 
thereon is forcibly cut and removed, all 
these activities will have the tendency 
of introducing element of fear and in- 
security in the minds of the large sec- 
tion of the public and thereby affecting 
public order So also non-violent Satya- 
graha before public offices and education- 
al institutions and lying down on rail- 
. way lines to prevent running of trains 
are activities v/hich have the tendency to 
cause upheaval in the even tempo of the 
life of a community There may also 
be cases where acts against individuals 
may have adverse effect on the public 
tranquilhty Instances, by way, of illus- 
tration, have -been cited in Arun Ghosh’s 
case. Thus, the even tempo of the life 
I of a community may be affected from 
1970 Cn.L.I. 67. 


various aspects The question whether a 
particular activity has disturbed the pub- 
lic order or has caused merely a breach 
of law and order is always a question of 
degree and the extent of its reach upon 
the society 


It is therefore pertinent to enquire how 
grave are the activities comprised in the 
grounds and how extensively the society 
is affected by them either singly or 
cumulatively, so that the even tempo of 
life is disturbed. While domg so, we 
must assume for the present that all the 
particulars of the past conduct and ante- 
cedent history of the petitioners are not 
vague and are admissible ingredients for 
assessment by the detaining authority. 


13. Coming to the case of Santosh 
Kumar Mohapatra, petitioner in O. J. C. 
No. 1006 of 1969, it will be seen that hb 
has been habitually indulging in various 
activities from 1964 till 13-7-1969 as dis- 
closGd by the five grounds, duly parti- 
cularised and served on him, as reproduc- 
ed in Schedule 1 to this ludgment. The 
obiect of the petitioner’s various acts has 
been^set out in grounds A, B, C, D. and 
E The petitioner is directly associated 
with each act, sometimes alone, and 
sometimes with associates His activities 
showed that he upset the peaceful atmos- 
phere in various educational institutions, 
forced hartals in Berhampur town incited 
students to illegal activities, aided adop- 
tion of unfair means in university exa- 
minations by criminally intimidating in- 
vigilators He with Jiis associates 'tres- 
passed into shops and forced sales of 
goods at what he thought was fair price 
He forced hartals and in every activity 
of his he exhibited violent conduct He 
fomented linguistic and communal ten- 
sions affecting preiudicially the peaceful 
co-existence of people belonging to diffe- 
rent communities and speaking different 
mother-tongues He burnt and destroyed 
Christian churches He carried out anti- 
Telugu and anti-Bengali activities If it 
suited his whim, he insulted ladies by 
niaking indecent remark He, ii^ short 
wanted to establish himself as a strong 
man of the locality whose will was to be 
respected and carried out He v. anted 
to place himself above law It is not 
d^cult to imagine that his activities 
affected the student community, the busi- 
ness community. administrative and 
police authorities in Ganiam District He 
openly declared that he would retaliate 
against the police by resorting to Kaxal- 
ite type of activities There is no doubt 
that the petitioner disturbed the public 
tranquillity in various spheres of the life 
of the community habitually right "unto 
13-7-1969 which indicated that he is like- 
ly even ^in the future to act in a manner 
preiudicial to the public order He has 
directed many of his violent acts arainst 
individuals but those activities in con- 



1378 


M. S\inciar Narayan v. \'. V. Clicniilu 1970 On. £• 


iunclion with his ollior misdcccK. add 
upto a situation wlieio public order .ind 
lianquilhly is disUiibed 

M. So far as petitioner Bhaanalhi 
Misia in O. J. C. No 1007/09 is ‘’oncern- 
cd. his past conduct and nntccedtnt his- 
toiv 1 elates to tlie peiiod fioin litO-l to 
1. '5-7-09. The tirotinds of detention me 
of the same nature as some of the mound;, 
in leitaid to the petitioner Snntosh Kumai 
Mohapatia The only difTciencc is tiiat 
tile number of activities of San'osh is 
more Botli of llam indicate (he same 
tendency to .icl in a mannei meiudicird 
to public ordci. Thus, m oui opinion, 
tlie uiounds of deloiUion h.ive a dilocl 
bcariim on the question of mainttiMneo 
of public Older and activities of the oeto- 
mis detailed (herein me cleat ly pioiudi- 
cial to maintenance of public order. TJie 
Just contention, theiefore. fads. 

1.7. The second contention is (hat the 
past conduct and Tintocodenl history of 
the detenus are not pioxijiiato m’ point 
of tune and have no lational connection 
with the satisfaction of the dct«inine 
authority It is clc.ir from an analysis of 
Section .'5(1) (a) of the P. D. Act that 
past conduct or antecedent history of a 
peison can be taken into account at the 
lime of mnkinfi the detention oidoi. be- 
cause. it is common place that the ten- 
dency, inclinations or pioclivitios of the 
detenu aio l.arm'Jv and clearly indicated 
fiom such antecedent histoiy and prioe 
conducts and they also lend a valuable 
clue to the future ,piopcnsities of the 
detenu They afford invaluable mate- 
iial to the delaininc aiithoiitv to reach 
his satisfaction as to whether the detenu 
would act in future in a manner which 
w'ould be pioiudicial to the maintenance 
of public Older It is while past conduct 
oi antecedent historv is talcen into ac- 
count bv the competent authority acting 
under Section 3 of the Act that the other 
'doctrine that such past conduct or ante- 
cedent history must be proximate in 
point of time and have rational connec- 
tion with the satisfaction reached by him 
comes into opeiation. It does not require 
much argument to appreciate that past 
conduct of the detenu, if not proximate 
in point of time, cannot reasonably lead 
to an inference that the tendency of the 
detenu is to act in a manner pretudicial 
to the public order in future Unless 
such an inference is reached there would 
be nothing to prevent the detenu from 
doing to’ maintain public order and action 
under Section ?> of the Act wall be un- 
lustified But keeping in mind the rea- 
sons for that lule,^ it is quite obvious that 
when* the detenu has been acting pre- 
uidicially to the public order conlinuous- 
Iv and repeatedly since a long time in 
the past upto the present, the entire ante- 
cedent historv may be taken into account 
and that such past conduct has patently 


a rational connection with the satisfac- 
tion that the authority to rCac.i indcv 
Section 3(1) of the Act, This contenUon, 
theiofoit, fail‘<, 

111. The third and the last contention 
is that the giounds are vague. It is now 
well solllcd that if the grounds arc 
vague, then the detention order cannot 
be maintained because the detenu by 
leason of the vagutne.ss of the grounds is 
depiivfd of hi-s con-stitutional right under 
Aiticio 22(.')) of the Constitution of mak- 
ing eifective icpiesenlation agaljist his 
detention So. if out of a number of 
giounds of detention, one is vague j:r.d 
the detenu, is, on that account, deprived 
of his light of making icpioseatation 
against that ground, his delcnticn is 
liable to be qiiarhcd nohvilhsiandbig that 
the oilier giounds aie good ground':, be- 
cause in that case, it is impossible to pre- 
dicate as to liow the mind of the detain- 
ing authoiity might have acted by ex- 
clusion of the one ground found to be 
vague. 

We have gone through the particular's 
one by one in each case The particulars' 
.set lOith m the grounds in respect of each 
petitioner implicate him and refeiences 
Ihoiein to the date, place and the overt 
act arc leasonably sufficient to give Kim 
notice of the matter with which he is 
charged. The petitioners are told what 
they did. when and xvhere they aid it. 
From the nature of the act imputed to 
him it IS not possible to fill in all details 
and lack of such details does not make 
the giounds vague so as to virtually de- 
prive the detenu of his statutory right 
of' making an effective representation In 
our opinion, there is no substance ir this 
contention 

17. We are. therefore, satisfied that 
the acts of the petitioners amount' to 
breaches of public order and their past 
conduct indicates a tendency or inclina- 
tion on their part from which it is rea- 
sonable to infer that they are likelv to 
act in a manner preiudicial to the main- 
tenance of the public order In the cir-^ 
cumstances the order of preventive de- 
tention must be maintained 

These two xvrit applications are accord- 
ingly dismissed, 

18. G. K. MISBA. C. J. : I agree 

Writ applications dismissed.. 


1970 CRI. L. J. 1378 (¥ol. 76, G. U. 365) =. 

AIR 1970 ORISSA 18f (V 57 C 60) 

G. K. MISRA, C J. AND S. K RAY, J. 
Mandalapu ,Sundar Narayan and others,. 
Pelilioners x'. V. V Clienulu, Opposite Party. 

Criminal Reference No. 24 of 1969, D/- 
5-1-1970 • 

)EN/FN/C405/70/MLD/T 
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(A) Criminal P. C. (1898), Section 117 (3) 

— Inquiry in security proceedings — Order 
of Magistrate directing to execute interim 
bond ^vithout recording reasons — Order is 
liable to be quashed. 

An order of Magistrate under Sec. Il7 (3) 
directing to execute interim bond without re- 
cording reasons is liable to be quashed. The 
'Magistrate must apply his judicial mind to 
the facts of the case, record his reasons in 
writing, and then call for an interim bond. 
The reasons need not be elaborate or detail- 
ed. All the same the order in writing must 
show ex facie that the reasons were consi- 
dered and the Magistrate was satisfied. AIR 
1967 Orissa 133, held, correctly decided. 

(Paras 6, 18) 

(B) Criminal P. C. (1898), Section 117 (3) 

— Inquiry in security proceedings — Order 
directing to execute interim bond — When 
can be made — Expression “pending com- 
pletion of inquiry under sub-section (1)” — 
Meaning. 

In securitj' proceedings a Magistrate can 
direct to execute interim bond even pnor to 
the commencement of enquiry under Sec. 117 
(1) if the other conditions precedent are ful- 
filled, namely, that there is an emergency 
and the Magistrate, on application of his 
judicial mind for reasons to he recorded in 
writing comes to the conclusion that an inte- 
nrn bond should be furnished AIR 1967 
Orissa 133 held, correctly decided. 

(Para 16) 

The expression "pending completion of the 
inquiry under sub-section (1)” merely fixes 
the completion of the enquiry as the termi- 
nus, after which the power under Sec- 
tion 117 (3) cannot be exercised and gives a 
mandate for exercise of the power before the 
inquiry is completed. The expression also 
takes within its sweep an enquiry which is 
not yet commenced but which has been or- 
dered under Section 112. Thus the expres- 
sions would mean either pending the com- 
pletion of the enquiiy' started in pursuance 
of Section 112 or ordered to be held but not 
yet started Case law discussed. (Para 14) 
Cases Referred: Chronological Paras 

(1969) AIR 1969 Pat 369 (V 56) = 

1969 Cri LJ 1420, R P. Chowdhury 
V. State 14 

(1968) 1968 Cri LJ 844 = 34 Cut LT - 
391, Udaya Nath Mansingh v. Stat« 6 

(1967) AIR 1967 Onssa 133 (V 54) = 

33 Cut LT 386 = 1967 Cn LJ 1166, 
Satyanarayan Gantayat v. State 3, 4 , 6 
, 7, 8, 14, 16, 17 

(1966) AIR 1966 Orissa 75 (V 53) = 

32 Cut LT 742 = 1966 Cn LJf 
432, Upendra Nath Kanungo v. State 

6 S 

(1966) 32 Cut LT 515 = 1966-8 OJD ’ 

60, Dibakar Pradhan v. State 6 11- 
(1963) 1963 (1) Cn LJ 663 = 4 Guj ’ 

LR 490, State of Gujarat v. Sama 
Kasan Sidhik 14 


tiyoiij AiJtt 1062 Rat 51 (V 49) = 
1962 (1) Cri LJ 181, Amir Singh 
v. State 


14 


14 


14 


14 


14 


14 


(1959) AIR 1959 Mad 339 (V 46) = 

1959 Cri LJ 998, Thirunavukkarusu 
v. State 

(1958) AIR 1958 Raj 349 (V 45) = 

1958 Cri LJ 1546, Luxmilal v. 
BheruJal 

(1957) AIR 1957 Pat 106 (V 44) = 

1957 Cri LJ 386, Jagdish Prasad 
V. State 

(1955) AIR 1955 Andhra 96 (V 42)= - 

LJ 779 In re, Venkata- 
subba Reddy 

(1953) AIR 1953 Cal 238 (V 40) = 

1953 Cn LJ 574, Dulal Chandra 
Mandal v. State 

(1952) AIR 1952 Trav-Co 262 (V 39) = 

3952 Cn LJ 1111, Jallaluddm Kunju 
v. State 

jLrr 

V O CAmicus euriae), for Petitioners; 

I. S. N Murty, for Opposite Party. 

G. K. MISRA, C. J.: — Petitioner and op- 
posite party belong to the same street in 
Jeypore town Petitioner No. 2 is the mother 
and petitioner, No. 3 is the wife of peti- 
, tioner No. 1 Petifaoner No 7 is the father- 
in-law of Petitioner No 1 and Petitioners 4 
to b arc the sons of petitioner No. 7. It is 
• said that about 3.30 p m. on 13-10-67 the 

^ pushed a young 
Sindhi boy riding on a cycle as a result of 
which he fell down This took place in 
liont ot the house of the opposite party and 
pe opposite party chided the son of peti- 
tioner No 1. Petitioners 2 and 3 abused 
the opposite party in insulting language At 
about 6.30 p m. the opposite party \vas res- 
tained and assaulted m the house of peti- 
tioner No. 1 The matter was reported at 
he police station, but no action was taken 
the opposite party thereupon filed a com- 

Fnst n" the Magistrate, 

First Class, Jeypore, alleging commission of 
certain criminal offences and the same is 
pending The inaction on the part of the 
Police encouraged the petiHoners to indulge 
in further threats and aggression. The op- 
posite party heard petitioners 2 and 3 talk 
mg with other females, that the opposite 
chastised further and he 
shall have to ran to the police station again 
® *^his the opposite party was 

unable to stir out of his fiouse. A pehbon 
was accordingly filed under Sech'on 107 Cii 
minal Procedure Code to bind down the pet 
tioners as their action created araSen 

the"l^ this^pehtion 

orfj lo-eff' 

petitioner V. V. Chenulu of Maha- 

bon^l07 under Sec- 

tion 107, Cnminal Procedure Code aloncr 

with an application to call on the counter? 

Parfy) to execute i^e- 
nm bonds pending enquir)^ From a perusal 
of the petition I am satisfied that there ?s 


8 
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M 1 !iht''>d nf .1 |)H‘.)c!i nf p^MCf .and Ihk is 
.i «,!•<■ i>f y, Issiii' to Jl»* 

uniut('r-i*< titi'oi'.'js fnppostto p.utiVs) 
fi-1 1 . t.iHiuy on tlioio (o «,!jrnv e.nijO 
v l.\’ ’.Innilfi jiol bo ImnrKl for a tofn 

<if aiiitilhs iri a '-niii of Its. .*300/- oacli to 
! p (tif in.uc, Also isstir* iiolioo 
Sttiioii IIV. (niniiii.il Pnu'rdtirf Cndo (n tho 
nnin'i I pclslioncis ^opposite pariicst to c',\p- 
i iitf' iiiicnm bonds pcmlim; t’liqniis for a 
s'Mtl.it .iiiiniuit Wit!) niif siiroty oacli." 

2. On f>-ll-f»7 ill the petitioners were 
pro. ml eM’ept petilioneis 2 .itid *3 who ap‘- 
p'Micd (iiroiijdi an Ads'Otalc, After lieaiiiiK 
the |e lined Advoi aft's, the .M.ittislrritc diroel- 
td the petilioneis to esrciile hoods of 
Its 100/- each under Section 117 (.3), Cii- 
I'litial Procediiro Code with one suretv for'a 
tiff anionnl. to niainlain peace pendinej llie 
( iinipieiinn of the enquiry, in def.aull, to be 
dfta.ned for a peiiod of G niorrtlis. Against 
llie Ic, 'lined Macisirale's order d.aled 21-10- 
]nfi7 Cinnin.il Itevision Petition No 29 of 
lOhO was filed b\ tlic jictilioncis Ijeforc tbe 
SesMoiis Jndiie, fin pore, who allowed (lie 
rc\ ision and made a lefcreiici: to this Couit 
for qiiashini; the proceediinjs of the learned 
Mamstr ile foi non-coinphant c witli the pro- 
sis'ions of Sections 112 and 117 (S) of the 
(3riinin.d Procedure Code Tiie Icaniccl Ses- 
sions fndixe held (hat the Mauislrale find re- ’ 
coulcd no reasons in wrilinc; and mcchani- 
calK passed tlic older under Section 117 (3), 
on llie eery dav he passed the order under 
Section 112 and in such circiimst.anccs lie was 
of opinion that callinc upon the petitioners 
to furnish interim bonds was conlrar}’ to law. 

3. Thfs reference came up for hearing 
before Mr Tusliee P N. .Mishra. On 4-11- 
19G9 he passed the following order 

“.\t the hearmq, Mr. Murlv appearinc for 
the opposite party, brings In my notice a 
decision of this Court leporled in 33 Cut LT 
3S6 = (\IR 1967 Orissa 133). Salvanarajan 
Ganta\al v State This decision seems to 
be running counter to a .senes of Single 
bidge decisions of this Court on the sub 
iccl -matter. It is, therefore, proper to refer 
this mattei to be placed before a Division 
Pencil foi a deteiminalion as to whether this 
Single Judge decision should be followed as 
good law Since the proceeding arises out 
of a case under Section 117 (3), Cnminal 
Procediiie Code it is proper, that the case 
should be expeditiously dusp'osed of. Place 
this before iny Lord the Chief ^Justice for 
fixing an caily date for hearing” 

This is' how the reference has been heard 
bv this Division Bench. 

4. It is necessary at this stage to exa- 
mine the points that were decided in 33 Cut 
LT 3S6 = (AIR 1967 Orissa 133) In that 
case, the learned Sub-Divisional Officer, on a 
consideialion of the_ Police report, passed a 
composite order bv"^ which he took action 
both under Section 'll 2 and Sec 117 (3), Cri- 
minal Procedure Code The facts are there- 


for*’ '.imil.nr (o (he facts befoic us. There 
(wo questions were raised before the learned 
(Jinf Justice 

0) Whether n composite order passed both 
under Scelion 312 and .Section 317 (.3) be- 
fote (he permns appeared was w-ithin juns- 
didioii; and 

(n) Whether the order w'as Imblc to bo 
quashed because it was not a reasoned order. 

Ihe Ic.anied Cinef Justice answ’ered tho 
fiisl qiifslion holding tlial it was within tho 
iunsdicbon of the Magistrate to pass an order 
iiiider .Section 11 1 (3j on the verj' same day 
on whicli he passed the order 'under Sec- 
liini 112 and that an order under Sec. 117 
(3) need not await (lie starting of an enquiry 
iindei .S'cctioii 117 (1). On the second ques- 
tion he held tlial before passing an order 
under Section 11/ (3) tlic Magistrate is' 
bound to appiv bis judicial mind to the facts 
of the ease nnrl give a reasoned order in 
writing. MSih icfercnce to the particular 
facts of tliat case, however, flic learned Chief 
Justice was of the view tliat though the 
Older of tlic learned Magistrate could have 
been mine dclimtc and express, yet the 
order contained good reasons read 'in the 
light of the matciials that were present 
before the Magistrate. 

5. The question for consideration is^whe- 
tlior on cither of these (wo points thcie is 
iui\ other decision of this Coiiit to the 
confrarx. 


6. So far as the second point is' con- 
cerned, the decisions of this Court aie uni- 
form The law’ is that the Magistrate must 
apply lus )iidicial mind to tlic facts of the 
case, record his reasons in wTibng, and then 
call for an interim bond The interim bond 
cannot be called upon merely by mechani- 
cal application of the mmd. Regarding this 
principle (here is no divergence of opinion, 
though Judges have come to different con- 
clusions with legard to the facts and cir- 
cnmslances of each case The matter w’as 
fully discussed m (1966) 32 Cut LT 515, 
Dibakar Pradlian v. State, where all the pre- 
vious decisions w'ere noticed The same 
xiew was also taken in 32 Cut LT 742 = 
(AIR 1966 Orissa 7^), Upendra Natli Kanungo 
V State and 34 Cut LT 391 = 196S 
Cl I LJ 844, Udya Nath Mansingli v State. 


On the second question, therefore our con- 
clusion IS that there is no divergence of opin- 
ion 'of this Court and the learned -Chief 
Tusliee laid down the law coirectly m 33 Cut 
LT 386 = (AIR 3967 Orissa 133) It need 
hardly be stated that the ultimate conclu- 
r diffeient cases w'ould depend upon 
the facts and circumstances of each case. 
An order iindei Section 117 (3), Ciiminal 
Proceduic Code can be passed even on the 
Police repoit itself if die Magistrate, after 
a enbeal application of his mind, comes to 
the conclusion that a case of emergency has 
been made out 
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7. On the first question there is no other 
decision of this Couit and 33 Cut LT 386 = 
'AIR 1967 Orissa 133) ploughs a lonely fur- 
o\v. The statement in the referring order 
hat it runs counter to a senes of decisions 
s not correct. ' The ' learned Advocates for 
Doth parties, after full opportunity was given 
:o them for research, did not dispute this 
position. 

8. Though tliere is no other decision of 
this Court on the question whether an order 
under Section 117 (3) can be passed before 
the commencement of an enquirj' under Sec- 
tion 112 (1) there is conflict of authority in 
the 'different High Court in India. In sup- 
port of his conclusion on the first point the 
learned Chief Justice m 33 Cut LT 386 = 
(AIR 1967 Orissa 133) relied on 32 Cut LT 
742 = (AIR 1966 Onssa 75) and AIR 1962 
Pat 51, Amir Smgli v. State With respect, 
we must observe that neither of these cases 
throws any light on this point. 

In 32 Cut'LT 742 = (AIR 1966 Orissa 
75) the order under Section 117 (3) was 
passed after tlie appearance of the members 
of the second party. They appeared on 30-4- 
1964, though an application was filed by the 
members of the first party for execution of 
intenm bonds by the second party on 25-4- 
1964. On 6-5-1964 the parties were heard 
on the question of execution of intenm bonds 
by the members of the second party. Thus, 
no notice was issued to the members of the 
second party calling upon them to execute 
interim bonds before the commencement of 
the enquiry under Section 117 (1) This 
case does not therefore support the conclu- 
sion, of the learned Chief Justice. 

Similarly, AIR 1962 Pat 51 is also dis- 
tinguishable on facts There the contention 
was that an order under Sec. 117 (3) can 
only be passed after the Magistrate has 
started taking evidence under Section 137 (1). 
This contention was negatived because an 
enquiry under Section 117 (1) starts even 
before taking of evidence The opposite par- 
ties in that case were not called upon to 
furnish interim bonds prior to their appear- 
ance, under Section 117 (1) 

The learned Chief Justice was wrong in 
placing reliance on the aforesaid two deci- 
sions m support of his' conclusion on the fust 
point 

9. Before examining the conflict of autho- 
rities it would be usefull to make an analysis 
of the relevant provisionse and the scheme of 
the Criminal Procedure Code in Chap VIII 
In this connection Sections 112, 113, 114 
and 117, so far as they are relevant, require 
examination They run thus- 

“112 When a Magistrate acting under Sec- 
tion 107, Section 108, Section 109 or Sec- 
tion 110, deems it necessary to require any 
person to show cause under such section, he 
shall make an order m wTiting setting foi^h 
the substance of the information received, 
the amount of the bond to be executed, the 
term foi which it is to be in foice, and the 
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number, character and class of sureties (if 
any) required. 

113. If tire person m respect of whom, such 
order is made is present in Court it shall be 
read over to him, or if he so desires, the 
substance thereof shall be explained to him. 

114 If such person is not present in 
Court, the Magistrate shall issue a summons 
requiring him to appear or when such per- 
son IS m custody, a warrant directing the 
officer in whose custody he is, to bring him 
before the Court: 

Provided that whenever it appears to such 
Magistrate upon the report of 'a police offi- 
cer or upon other information (the substance 
of which report or information shall be re- 
corded by tlie Magistrate), that there is rea- 
' son tp fear the commission of a breach of 
the peace, and that such breach of the peace 
cannot be prevented otherwise than hv the 
immediate arrest of such person, the Magis- 
trate may at any time issue a warrant for his 
arrest 

137 (1). ^Vhen an order under Section 112 
has been read or explained under Section 113 
to a person present in Court, or when any 
person, appears or is brought before a Magis- 
trate in compliance with, or in execution of, 
a summons or warrant issued under Sec- 
tion 114, the Magistrate shall proce'ed to in- 
quire into the tnitli of the information upo.r 
which action has been taken and to take such 
further evidence as may appear necessary 

(2) Such inquiry shall be made_, as nearly 
as may be, practicable, in the manner here- 
inafter prescribed for conducting trials and 
recording evidence in summons cases 

(3) Pending the completion of the enquiry 
under sub-section (1), the Magistrate if he 
considers that immediate measures are neces- 
sary for the prevention of a breach of the 
peace or disturbance of the public tranquill- 
ity or the commission of any offence or for 
the public safety, may, for reasons to be re- 
corded in writing, direct the person in res- 
pect of whom the order under Section 312 
has been made, to execute a bond, with or 
without sureties, for keeping the peace or 
maintaining good behaviour until the conclu- 
sion of the inquiry, and may detain him or 
in default of execution, until the inquiry is 
concluded. 

* « e e 

10. It would thus appear that when a 
Magistrate acting under Section 107, Crimi- 
nal Procedure Code deems it necessary to 
lequire any person to show cause, he shall 
make an order in writing setting foith the 
substance of the information recei\ ed, the 
amount of the bond to be executed, the term 
for which it IS to be in force, and the iium- 
ber, character and class of suieties, if any, 
required. 

11. In (1966) 32 Cut LT 515 at p 516 it 
was indicated that the e.xpression “substance 
of the information” means details of overt 
acts Information cannot stop short at mere 



M. Stindar Xarnyan v. V, 

<'• III r.ilisdtinii Ilf (lu* iialiiic of j.iic'!i lU'Is, 

]!(>i >"ii slunilci hr snppliffl with tho Mil)- 
'.liiiir of Ihr ovrit arts for his itifoiin'ilioi) 
llinwh il ni.iv not hr nroc'^sary to Riu; all 
p.raiilr rlrl.iik. 'Ihr obfrct of (his icqHirc- 
iin nt IS tint the person piocfcilnl .lUiimst 
'-.(loitl ih.irlv tiiKlrist.inrl (hr iii.iltn in rrs- 
jiti! o! whirli lu Ins Jo show ranso. An 
onii'i iiiidri .Srrlion JJfJ is in (hr n.tlnro of 
I rliaier and .should coiilatu thi' sohst.nili.d 
puiu'itl.us upon will’d) thr miomntioii is 
i) isrd. 

In r>P. Cot I/r r,\o at p. fiKi. tho 

I'llrii of iioii-roinplnncr with siidi li.'pioc- 
null! was also coiisidcrrd. Fadoic to rainply 
SMth tlir scquiirnirni was hold to he a I'lav’c 
and sidistaiitnl iiic-ijiihi Iv and rrulcud it 
nnrssaiy foi the appi.dl tie and irvisional * 
C.'ourts to rarrfiiil}' srriitiin/r llir prormliiu;s. 

It was indu-atrd flirrriri tint the oniissioii 
doi s not Jiowcvrr ip,o f.iclo, vitiate thr pro- 
ciidii!” without j)roof of jnrjiid'ro. Thr pro- 
C(’'dtir-; would not Ijc one ss ithoot jurisdi"- 
lion. hut it rati hr qindu'd if piejiid/ce is 
shown to Inv'r occurred. 

12. .Scclioh ]].3 lays down the proccduro 
ill uspret of iirrsons present in Court. If 
llic person in rcsnccl of whom an order 
iitulrr Set (ion 112 has hern inadr is present 
in C'ouil, (hr order shall In read over to him 
(11 d hr so desires (he Mihslanto thereof shall 
iir rsplaincd to him If such person is not 
[III sent in Coint (he Macristrafe sliall issue 
smmnons or wnriant under Section 111. 
TJir pinvis’o to Section 111 prc.scribcs for the 
am’st of persons if a ease of emergency is 
undo out The condition prococlent to laVe 
action lliereundcr is that lliore is rcas'on. to 
lear the commission of hreaeli of the peace, 
and such breach of the peace cannot bo 
presented otheiwise than by the immcdialis 
anest of such person In such a case a war- 
rant of arrest may be issued by the Nfagis- 
tiatc. 

13. The enquiry into the truth of (he in- 
formation starts with Section 117 (1) though 
the piocccding starts svilli the order passed 
under Section 112 A di.stinction has been 
kept between starting of a proceeding and 
commencement of enquny. 'The enquiry’ 
cannot start unless the person in respect of 
whom an older under Section 112 has been 
passed is present in Court, or when he is 
not piesent Ins presence is procured under 
Section 114. Section 117 (1) expressly 'lays 
down lliat it is only after the appearance of 
the person in respect of whom an order under 
Section 112 has been passed that the Magis- 
trate shall proceed to enquire into the truth 
of the information upon xvlnch action had 
been taken under Section 112 He would 
also proceed to take such further evidence 
as mav appear necessary. There is no con- 
flict of view that the pioceeding starts witli 
an order passed under Section 112 and the 
enquiry commences under Sechon 117 (!) 
after the appearance of the person pfoceed- 
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(d against, 'flic cnqiiirj' would also com- 
incnfc* even if the person served with a hiim- 
iiioiis under Seel ion 114 docs not appear on 
the d.ile fixed. That will he commencement 
of an cv parfc iiuimry. 

Seetirin J17 f2) floes not throw much light 
on the (|ii(‘stioii. It merely says (hat the cn- 
rpiiry shall he made m tlie manner prcscrib- 
fd for condiieting Inals and recording evi- 
fhmfe in siirnninns cases as nearly as may be 
pialieahle. 

13A. 'f’hc tnicial expression which has 
gixen rise to conflict of judicial opinion is 
loinid in Settion 117 (3) — “Pending com- 
jiletion of the niqnir>' under siib-scction (1)”. 
'J'liere is no conflict regarding the fulfilment 
of 111 '- other conditions jireccdent before the 
Magistrate lakes action under Section 137 (3). 
The other conditions arc* 

(]} Immediate mensnres arc necessary for 
prcxenlmn of brcacli of peace or disturbance 
of puhlie Iramiiiillifv or the commission of 
an offence or for jitiblic safety, 

(ii) The le.usons are to he recorded in writ- 
mg 

14, The question is what construction is 
to he given to the expression “pending com- 
plelioi) of the enquiry' under' sub-section fl). 
One vievx' is espoused in AIR 1957 Pat 106, 
Jagdish Prasad v. Stale. Their Lordships ob- 
scrx’cd tlni.s: 

“It IS only when (he person is present in 
Court or has been brought before the Court 
that the Magistrate can lake into considera- 
tion whctlicr circumstances do exist for taking 
immediate incabures, and when he is fully 
satisfied that such circumstances do exist 
then only he can direct the execufaon of an 
ad interim bond ' But before taking recourse 
to Section 117 Y3) he has to put his reasons 
in w’riting It is manifestly clear that Sec- 
tion 112 and Section 117 provide twm differ- 
ent procedures for tw'o different ends and, 
therefore, a Magistrate has no junsdicfa'on to 
pass an order under Section 117 (3) along 
xvith one under Section 112 An emergency 
order under Section 117 (3) can only be made 
when the Magistrate has started to enquire 
into the truth of the information under Sec- 
tion 117 (1) and in the course of that en- 
quiry he considers that immediate measures 
are necessarj'”. 

This view' is supported by the majoritx' of the 
High Courts See AIR 1952 Trav-Co 262, 
fallaluddin Kunju v. State, AIR 1955 Andhra 
96, In re, Venkatasubbiah, Aik 1958 Raf 
849, Lnxmilal v. Bherulal and AIR 1969 Pat 
369, R. P. Chow'dhurj' v State 

In support of the contrarv view, Mr. Murty 
cited AIR 1953 Cal 238, Dhlal Chandra Man- 
dal v State and AIR 1959 Mad 339, Thini- 
navukkarusu v State In the Calcutta case 
the petitioner was present in t^e Court and 
on the same day the proceedings drawn up 
against him under Section 112 w'ere explain- 
ed to him and thereafter steps were taken 
under Section 117 (3), Thus, intenm bond 
was called upon to be executed after the 
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commencement of the enqui^. -This ca§e 
throws no light on the point in issue. Simi- 
larly, AIR 1959 Mad 339 is not applicable. 

The only decision which fully supports Mr. 
Murthy’s contention is 4 Gu] LR 490 = 
1963 (1) Cri LJ 663, State of Gujarat v. 
Sama Kasan Sidhik. In 33 Cut LT 386 = 
(AIR 1967 Orissa 133) the learned Chief Jus- 
tice did not closely evamine the meaning of 
the expiession “pending completion of the in- 
quiry under sub-section (1)”. According to 
the majority view, there must be commence- 
ment of an enquiry under Section 117 (1), 
and Section 117 (3) can be resorted to only 
thereafter. This analysis puts a narrow 
construction on the expiession The expres- 
sion merely fixes the completion of the 
enquiiy as the terminus, after which the 
power under Section 117 (3) cannot be 
exercised, and gives a mandate for exercise 
of the power before the enquiry' is com- 
pleted. As was rightly observed in the 
Gujarat case, an enquiry which has not been 
started is also an enquiry which is not com- 
pleted. The expression also takes within 
its sweep an enquiry which is not yet com- 
■ menced but which has been ordered under 
Section 112. Thus the expression would 
mean either pending the completion of the 
enquiry started in pursuance of Section 112 
or ordered to be held but not yet started 
As' it inyolves a case of emergency, there is 
no justification for giving a restncted con- 
struction to the aforesaid expression. On a 
plain reading of logical analysis, we are in- 
’ dined to accept the Gujaiat view as laying 
down the correct law. 

15. In support of the majority view, Mr. 
Rath contended that if a case of emergency 
arises prior to an enquiry under Section 117 
(1), the Magistrate can issue a warrant of ar- 
lest under the proviso to Section 114. This 
argument leads nowhere The provision for 
issuing a warrant of arrest in extreme cases 
■of emergency prior to the commencement of 
an enquiry under Section 117 (1) does not 
obviate the necessity for calling for an inte- 
lim bond under Section 117 (3) Issue of 
wairant of arrest is an extreme step and is 
not ordinarily resorted to prior to the appeai- 
ance of the person proceeded against. Call- 
ing upon a person to execute an interim 
bond IS less ngorous. Even a warrant of 
arrest issued under the proviso to Section 114 
may be subsequently recalled and an inte- 
rim bond may be called upon to be furnish- 
ed after the enquiry was started as sponsored 
under the majority view. If this is so, it 
is difficult to imagine why an intenm bond 
cannot be asked to be furnished even prior 
VO the starting of the enquir>^ At any rate, 
vlie scheme of the Chapter and the plain 
language of Section 117 (3) do not justify a 
narrow construction. 

16. We are therefore clearly of opinion 
Jthat if the other conditions precedent are ful- 
jPiiled, namely that there is an emergency 
band that the Magistrate, on application of his 


judicial mind for reasons to be recorded in 
writing comes to the conclusion that an inte- 
rim bond should be furnished, there is no 
reason why Section 117 (3) would not be 
made applicable prior to the commencement 
of the enquiiy under Section 117 (1). 

Though the learned Chief Justice in 33 
Cut LT 386 = (AIR 1967 Orissa 133) did 
not elaborate this aspect of the matter, we 
agree with his ultimate conclusion on the 
fiist point and hold that it lays down the 
law correctly. 

17. To sum up we hold that both the- 
points that arose for consideration in 33 Cut 
LT 386 = (AIR 1967 Orissa 386) were 
coi recti}' decided 

18. ' We would now examine whether the 
order passed by the learned Magistrate on 
24-10-1967 can be supported on the afore- 
said principles The Magistrate had before 
him an application filed by the opposite 
paity Therein all the facts were narrated 
as to how the opposite party was restrained 
and assaulted by the petitioners. The Magis- 
trate, however, did not set forth the sub- 
stance of the information received by him; 
nor did he send a copy of 'the petition filed 
befoie him along with the notice to show 
cause The Magistrate does not appear to 
have applied his judicial mind to the facts 
of the case, nor did he record his reasons in 
writing It IS understandable that the reasons 
need not be elabtyate or detailed. All the 
same 'the pider in writing must show ex 
facie that the reasons were cons'idered and 
the Magistrate was satisfied. 

On the facts of this case we are of opin-, 
ion that the Magistrate was not justified in 
calling for execution of interim bonds The 
proceeding under Section 112 cannot how- 
ever he quashed. 

19. On the 'aforesaid analysis, the refer- 
ence made by the learned Sessions Judge for 
quashing the proceeding under Section 117 
(3) is accepted while the reference in so far 
as it' relates to the quashing of the proceed- 
ing under Section 112, is discharged. It 
IS open to the learned Magistrate to take fur- 
ther steps under Section 117 (3) if the neces- 
sary conditions still exist. 

20. RAY, J.:— I agree. 

Reference answered accordingly. 
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Raunki Saroop. Appellant v. State, Res- 
pondent 

Criminal Appeal No 768 of 1968, D/- 
3-4-1969 from order of S. J. Ambala, D/- 
- 6-6-1968. 

(A) Penal Code (1860), S. 366— Kidnap- 
ping or abducting a female — Taking away 
must be against her will. 

KM/EN/F851/69/HGP/C “ 



Haunki Saroon -v. Stale 

\Vhfro‘n niil of about IB yoai.'. ,*m(i 
studied iipto maUio. left her parents house 
alone at about 10 p. rn, \vli(-n the accu‘'cd 
was nowiieie near lier hut lallcr on she 
came net ops him on the wav and on his 
invitation she, after a little hcjitation, 
went with him to the Railway Station, 
tiavc'llcd with him by ttain and Bus up 
to Ids place of icsidencc and stayed at ms 
quarteis for. five days li!:e a liouse wife 

Held, that she was not lemoved from 
lawful t'uai dinnship of her pnients. 

(Para 14) 

(B) Penal Code (ISGO). S. BGG — Kidnap- 
pinii or abdiictinc; n female — Atje of iiirl 
— Proof — Enlrv in icliool ccitificate not 
reliable, with implicit faith ns accainst 
medical evidence — Test of epiphyses on 
basis of fusion heintj scientific test would 
be acceptable — ■ If there he conflictinK 
evidence ns to ace, henefit of nncerlainly 
as to at^c of the uirl .should be niven to ac- 
cused — (Evidence Act (1872), S. 45), 

(Paras 15. IG) 

Bnldev Kapur ns amicus curiae, for Ap- 
pellants. R K Chhokai. for Advocate 
General Haiyana, for Respondent 

JUDGillENT: This is appeal by Raunqi 
Saroop fiom the iudament of the Sessions 
Judqe. Ambala dalecl Juno G. 1968 con- 
viclum the appellant under Section 866. 
Indian Penal Code and scntcncina him to 
iiRoious impusonment for one year 

2. The prosecution case is that Smli 
Moiiani Kumari lives with hei father Dial 
Chand in Ambala Canlt. There is a temple 
in the Cantt. The appellant used to play 
liaimonium at the time kirtan was recited 
in the temple Smti. Mohani Kuman vosit- 
ed the temple in the company of her 
mother Mother of Smti Mohani Kumari 
arranced kirtan at her house The appel- 
lant participated in it This happened 
couple of months before the date of oc- 
currence, which came off on October 13, 

1967. 

3. '' On the niRht between October 13 

and\14, 1967. Smti Mohani Kumari was 
sleemns in the house It was 10 00 p m 
Knspan Lai neighbour of Dial Chand 
knocked the door of Ins own house Smti 
M'^’^ani Kumari got awakened as a result 
' knocking of the door of the house of 
' whon. Lai ghe left the house and pio- 
c^TOssed ^ seeing drama, which was going 
on rtt.,presef Mandi in the Cantt . It is 
stated that the appellant met her 

near Gai^a Nullah and on his request. to 
accornnaiiv him. she at first declined but 
later agi^ed to accomp’anv him to Bhiwani, 
where the appellant said he was employ- 
ed as professor of Music Both of them 
proceeded to the Railway Station at 
Ambala Cantt, and got into a tram for 
Delhi, They reached Delhi the following 
morning 

4. The appellant brought Smti Mohani 
Kumari from Delhi to Bhiwani and took 
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her to his auarlcr where the appellant was 
-Slaving She_ was kepi in the quarter He 
ronfinc'd her in the quarter by locking the 
door from oulr.ide. It is .stated that the 
appellant pjoposed himself for marriage 
lo Smti Mohani Kumaii but .she did not 
accede lo his pioposal. The appellant com- 
mitted lape upon Iier at night. She was 
liqpt tlKTc foi five dav.s 

5. Finding that Sinfi. Mohani Kumari 
disanpf\ni cd fiom the house and was mis- 
sing .‘•ince 10,00 p. m on October 13, 1967, 
Dial Chand lodged report Exhibit P L 
on October IB. 1967 at Cantonment Pohcc- 
Stalion, Ambala Canlt, 

G. In pmsuance of the leport lodged 
by licr father, Smti, Mohani Kuman v. as 
lecovoicd by the Police from the quarter 
of the appellant on October 19, 19G7. She 
produced her clolhtss Memo pertaining to 
their rccovei-y is Exhibit P. A 

7. Smti. Ivlobam Kuman was medicallv 
examined at 10 00 a. m on October 21, 
19G7 by Dr. Shanti Sachdev'a, She gave 
the opinion that the girl was not (sic) ec- 

. customed to se.xual intei course, that she 
had been subiected to sexual intercourse, 
that her hymen was not freshly torn, that 
there were no iniuries on her private 
pails or any other part of the body and 
that her age was about 20 years 

8. Dr K, C Manvaha, Radiologist con- 
ducted X-ray examination of the girl on 
October 21. 1967. He found that the c-nds 
of bones of ioinls of the arms and the legs 
were fused and thoir epiphyses was com- 
plete He however, found that epiphysis- 
of iliac ciest had not fu.scd He gave thC' 
opinion Hint the age of the girl was about 
18 years but not more than 19 years 

9. In support of the age of the gill. 
Dial Chand father of Smti _ IMohani 
Kumari produced in course of investiga- 
tion her school pass certificate. Exhibit 
P B. In that certificate, date of her birth 
shown is April 6. 1 9,50 

10. The 'appellant was proceeded 
against for trial under Section 366 Indian 
Penal Code In suppoit of the case of the- 
prosecution, the evidence of Smti Mohani 
Kuman P. W. 3, Amar Dass P. W 5, Dial 
Chand P W. 6 and Smti Phulla Wati 
mother of Smti Mohani Kuman P W. 7' 
was adduced to show that Smt Mohani 
Kumari had been kidnapped or abducted 
bv the appellant 

11. In his statement under Sec. 342, 
Criminal P C . the appellant admitted that 
he took the girl to Bhiwani with her con- 
sent, that he had kept her in his quarter 
and she was i ecovered from there 

12. The tiial Court took the view that 
the girl had left the house of her own 
free will without any coercion or' decep- 
tion practiced 'upon her and was thus a 
willing party to the disappearance with 
the appellant from the lawful keeping of 
her parents On the question of the age- 
of the gill, the trial Court held that the- 
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school certificate produced on behalf of 
the girl coupled with the testimony of 
Dial Chand, Smti. Phulla Wati and Smti. 
Mohani Kumari herself, her age was less 
than 18 years and as such the question of 
consent was inconsequential In' the 
result, he held the appellant guilty under 
Section 366, Indian Penal Code and con- 
victed and sentenced as referred to above. 

13. Shri Baldev Kapur appearing on 
behalf of the appellant has contended that 
in the face of finding to the effect that the 
girl willingly left the house with the ap- 
•pellant and never raised her little finger 

durmg the course of her journey from 
Ambala^Cantt to Delhi and from Delhi to 
Bhiwani and of her own free will ynthout 
any demur remained with the appellant 
at his quarter, the only question, which- 
remains to be“ considered, is the age of 
the girl He contended that the age of the 
girl is more than 18 years and in any case 
as the evidence is eqmvocal and not free 
from difficulty as to the girl being either 
less than 18 or more than 18, benefit of 
doubt should be given to the appellant 

14. The statement of Dial Chand P. W. 
father of the girl and her own statement, 
leave no doubt that Smti Mohani Kumari 
is a willing partner to her being taken 
away by the appellant and, left her 
parents’ house of her own free will to be 
in the company of the appellant There 
is no doubt that, as she stated in Court, 
she felt at first hesitant to accede to the 
proposal of the appellant for accompany- 
ing him to Bhiwani but .later on she toed 
the line of the desire of the appellant and 
agreed to go with him to Bhiwani She 
left the house of her parents at 10 00 p m. 
on October 13, 1967 when the appellant 
was nowhere near her She states that 
she got awakened on hearing the knock 
at the door of Krishan Lai her neighbour 
and that she left the house in order to see 
the drama, which was going on in Anaj 
Mandi It is her case that while proceed- 
ing towards Anai Mandi, she came across 
the appellant and after some hesitancy 
agreed to accompany the appellant She 
is a grown up girl of about 18 years She 
is stated to have studied up to Matric She 
was not taken away under any intimida- 
tion or as a result of misrepresentation and 
against her own will She could have 
raised hue and cry and invited the help of 
the passe'rs-by when the appellant wanted 
to take her to the Railway Station at 
Ambala Cantt She voluntarily accom- 
panied him to the Railway Station She 
never raised any alarm or protest against 
the appellant at the Railway Station by 
bringing the matter to the notice of rail- 
way authorities or railway police nor she 
sought the help of any passenger travel- 
ling in the compartment of the train in 
which the two sat together She nowhere 
sought the help of anyone either at Delhi 
Railway Station or Delhi Bus Stand or at 


Bhiwani Bus Stand against the act of 
abduction of the appellant, if it could be 
that act at all. In fact, she herself gave 
a slip to her parents and left the house 
without informing them It appears, she 
had pre-planned with the appellant and 
left with lum accordingly She stayed for 
five days in the quarter of the appellant 
He committed rape with her She never 
raised any hue and cry nor solicited the 
assistance of the neighbours of the appel- 
lant It appears that she was not only -ai 
willing party to accompany the appellant 
by leaving her parent’s house but also she 
was living with him in his quarter like a 
house-wife. Thus, the finding arrived at 
by the trial -Court as to her having not 
been removed by the appellant froili the 
lawful guardianship of her parents and 
having gone herself with her free consent 
and in fact according to her own choice 
left her parents’ house and accompamed 
the appellant and stayed with him at 
Bhiwani, is unimpeachable 

15. The only question, which remains 
to be considered is whether the date of 
birth of the girl as given in the school 
certificate. Exhibit P. B. should be treated 
as precise and correct or the age of the 
girl as given by Dr Shanti Sachdeva and 
Dr, K C Marwaha Radiologist should be 
taken to be the age of the girl. It is -a 
matter of common knowledge that the ages 
given at the time of admission of girls and 
boys in schools are far from being precise 
More often than not, attempt is made by 
the parents and guardians of their wards, 
who get admission in the schools, to under- 
state their ages and to give a later date 
of birth than the real one. Thus, the ages 
given in the school certificates are not 
dependable for determination of the 
precise date of birth of a student, to whom 
the entry as to the date of birth in the 
school records pertains According to Ex- 
hibit P. B . the date of Tiirth of the girl is 
April 6, 1950 The girl disappeared from 
her house on October 13, 1967 

Thus, according to the date of birth 
given in that certificate, her age will be 

17 years, 6 months and 7 days Now, if 
there is 'error in giving reduced age by 
six months, the age of the girl could be 

18 years The entry in the school register 
was sought to be supported by the oral 
testimony of Dial Chand father of the girl 
and Smti Phulla Wati mother of the girl 
They originally hail from West Pakistan 
They stated that the girl was born about 
three years after their migration from 
Pakistan to 'India They say that so far 
as they are able to remember, the girl was 
born in the month of Chait of Bikarami 
calendar and in the year of 1950 of 
Gregorian calendar In other words, sub- 
ject to the extent to which their memory 
could help them, they think she was born' 
in 1950 some time at the end of March or 
beginning of April, 1950. If the age were 
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given in the on(i‘v incorporated m biilh 
legistor kept eithoi in tiie otrice of the 
Civil Suigeon or maintained in tlio ofTico 
of a Municipal ConimiltcG piepaicd in 
cour‘''o of ofTicuil busmens, the appioach 
to tlio corrcctncs*! of the date of biith 
v-ould have been dilTciont and faith could 
be had in the coiicctnes-, of the inliy made 
iheiein. In the present case, the entry 
pel tainine to the age of the girl has not 
been proved fiom any birth legisler but 
ftom a school regi-slcr and the oial evi- 
dince m suppoil of the date of biith as 
given in the school ceitilicate cannot bo 
leiied upon with implicit faith, cspeciallv 
V. hen doubt has been ta''t upon the cot- 
roclnr'^s of that age by the medical en- 
dcp.ee adduced in the ease. Di. Shanti 
S.ichd('\a hn.s stated that the rirl is fully 
developed and her age could be 20 years 
On the basis of X-iav examination and 
the to.st of ep’pliyscs, namely, the extent 
of fusion of loinl bones in the limbs, the 
Kadiolcgist has stated that the age of the 
gnl could be about 18 eai.s but below 19 
veais _Tiie lost of the age on the basis of 
fusion i.s a scientific tost The Radioiogi.st 
lias given the opinion that medial and 
lateral epiphyses of luimerus and head of 
laaius had fused, cpiphv.sc-.s of lower ends 
of ladius and ulna, epipliyses of lower end 
of femur and upper end.s of tibia and fibula, 
epiphyses of tibia and fibula and epiphyses 
of head of humorous had fused with coi- 
icspondmg shafts The complete fusion 
of the ends of these bones at the loint 
shows that the age of the girl was likely 
to bo 18 and may be above it The Radio- 
logist has given the opinion that the age 
of the girl is about 18 and not above 19. 

1C. I feel inclined to accept the age of 
the girl given by the Radiologist to be 13 
and not less than 18, as mentioned m the 
.school certificate Even on the basis of- 
these tv;n conflicting pieces of evidence, it 
could J’fe held that the piosccution had not 
succyssfully establi'ihGd that the age of 
th^girl was less than 18 and benefit of 
v'l^rtamtv as to the age of the girl being 
k I than 18 should be given to the ap- 
Pe fent 

^ For the forgoing reasons, I allow 
t’‘/''§'Dpeal, set aside the conviction and 
Vejjfo'ie of the appellant and acquit him 

Appeal allowed. 



1970 C^, 1, 3. 138^6, (¥ol. 76, C. N. 367)= 

AIIi;/97{kTRlPURA 12 (V 57 C IS) 

R S BINDRA, J C 
Nilamani Singh Tanu Singh, Petitioner 
V The State, Respondent 
Criminal Revn No 15 of 1968, D/- 17- 
11-1969, from Order of S J , Tripura, in 
Cri Motion No 294 of 1967 
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Slate (Bimlra .T C.) 1970 On. Ii. 3, 

(.A) Motor Vehicles Act (1989) (as 
amerulcd by Amending .Act of IGoC). 
.S, 180(1) — Sutnmarv disposal of cases — 
Word "sliair' is mandatory — Infraction 
of provisions- invalidates liial. AIK 19G3 
SC 15R8, Applied. (Para 4) 

(B) Motor Vehicles Act (1939), Sec- 
tion 130(1) — Siinimary disposal — Of- 
fence under S. 123 of Act — Issue of 
.summon'; — Motor Vehicles Act being 
.spcci.d law wilbin S. 1(2) of Criminal 
P. C.. provi'^ions of S. 130(1) apply m trial 
of otTonre mitler the Act. (Paras 4, 5) 

(C) Criminal P. C, (1898), S. 1(2) — 
.Special law — Motor Vcliiclcs Act (1939) 
is special law — Provisions of S. 1.30(1) 
of tiiat Act apply in trial under S. 12.3 of 

Jbat Act. (Paras t, 5) 

(D) Motor A’cbicles Act (1939). S. 123 

— OIToncc under — S. 130(1) applies and 

not Criminal P. C. (Paias 4, s) 

(E) Criminal P. C, (189.8). S. 191 — 
Offence under .S. 123 Motor Veliiclc.<; Act 

— Police detecting offence on I'oad where 

magistrate vvn.s liolding mobile Court and 
taking accused to magi.slrate — IVIngi.s- 
Irafe not complying witli provisioirs of 
Ss. 191 anti 5.3,6 and convicting accused on 
his admission — Conviction held was 
.illegal. . (Para 7) 

• (F) Criminal P. C. (1898). S. 556 — 
Otfcncc under S, 12,3 Motor Vehicles Act 

— Police defecting otfcncc on road w-herc 
magistrate w.ns bolding mobile Court and 
accused talccn to him — Provisions of 
Rs, 191 and 556 not complied with — 
Conviction bold w.as illegal. (Para 7) 

(G) Constitution of India, .Art, 22(1) — 
Conviction for offence under S. 123 of 
Motor A^ehiclos Act — Provisions of Sec- 
tions 191 and 5‘5G of Criminal P. C. not 
complied with — Accused held W'as dc- 
pri\ ctl of his privileges under Art. 22(1). 

(Para 7) 

(H) Motor Vehicles Act (1939), S. 123 

— Offence under — Provisions of Ss. 191 

and 55G Cri. P. C. not complied with — 
Accused deprived of his privilege under 
Art. 22(1) of the Constitution — Trial 
held vitiated. (Para 7) 

Cases Referred : Chronological Paras 
(1965) AIR 1965 SC 1583 (V 52) = 

1965 (2) Cii LJ 547, Puran Singh 
V State of Madhya Pradesh 4, 5 

(1957) AIR 1957 SC 425 (V 44) = 

1957 SCR 575, Manak Lai v. Dr. 

Prem Chand 6 

(1954) AIR 1954 SC 322 (V 41) = 

1954 Cn LJ 910, Shiv Bahadur v. 

State of Vindhva Pradesh - 4 

(1936) AIR 1936 PC 253 (2) (V 23) = ' 

37 Cn LJ 897, Nazir Ahmed v 
Kmg-Emoeror 4 

A. M Lodh, for Petitioner, H C Nath, 
Govt Advocate, for Respondent 
ORDER; — This rewsion petition by 
Nilmani Singh is direJited against the 
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order, dated 13-12-1967,' by which Shri 
P. /Nath, the Sub-divisional Magistrate, 
Dharmanagar, convicted and sentenced 
him to a fine of Rs. 200/-, or, in default, 
10 days’ simple imprisonment, under Sec- 
tion 123 of thp Motor Vehicles Act, here- 
inafter called 'the Act Nilmani Singh 
before filing the instant revision petition 
had moved the Sessions Judge, Tripura, 
praying that' the conviction and sentence 
should be quashed because the trial held 
by Shri P Nath stood vitiated for reasons 
which I shall outline ' presently. How- 
ever, the Sessions Judge did not accept 
his contention as iiistified in law and so 
reiected his motion. 

2. The case of the prosecution against 
Nilmani Singh was that while driving 
the loaded truck No. TRL 957 on Assam- 
Agartala road, on 13-12-1967, he happen- 
ed to carry five passengers and had there- 
by committed an offence punishable under 
Section 123 read with Section 112 of the 
Act The offence was detected by Shri 
Sailesh Kumar Bhattacheriee, the Assis- 
tant Sub-Inspector of Police, who was on 
checking duty on ' Assam- Agartala road 
when Nilmani Singh happened to drive 
the truck Shri Bhattacheriee immedi- 
ately prepared a report and presented 
the same along with the accused before 
Shri P. Nath, who, it is said, was then 
holding mobile Court on the road side 
The accused, when examined under Sec- 
tion 342 of the Criminal Procedure Code, 
hereinafter called the Code, it is the con- 
tention of the prosecution, pleaded guJtv 
to the charge and so he was convicted 
and sentenced in the manner mentioned 
above on that plea of guilty. He paid 
Rs 20/- at the moment of his conviction 
and was then allowed time upto 31-12- 
1967 for 'paying the balance amount of 
the fine The driving licence of Nilmani 
Singh was taken into possession pending 
payment of the balance amount. 

3. 'The facts of the occurrence, accord- 
ing to the version of Nilmani Singh, are 
that while he was driving the truck he 
noticed Shri P. Nath, along with a police 
party, standing on the road, and that 
when the vehicle reached near them a 
police officer signalled that the vehicle 
be stopped and that signal v^as obeyed 
A short while after, he (the petitioner! 
was prosecuted before Shri P Nath, con- 
victed, and sentenced at the spot In 
support of these averments Nilmani Singh 
had filed an affidavit before the Sessions 
Judge and he placed reliance on that 
document during the course of arguments 
in this Court It was specifically men- 
tioned in this affidavit that Shri P Nath 
along with a police party was seen by 
Nilmani Singh m front of his vehicle, 
that a police officer out of that police 
party stopped the vehicle, that iust at 
that moment Shri P. Nath was w'lth chat 
police officer, and that rw^t fmm thf> 


moment of stoppage of the vehicle till the 
time of his conviction and payment of 
Rs 20/- as part payment of the fine im- 
posed on him the Magistrate and the 
police officials remained at the place side 
by side. ' 

4. The main point urged in this Court 
by Shri A. M Lodh for the petitioner was 
that the trial stands vitiated because of 
flagrant violation of the provisions of 
Section 130 of the Act. Sub-section (1) of 
that section, which alone requires to be 
interpreted in the present case, is in the 
follow'ing terms' — 

“A Court taking cognizance of an of- 
fence under this Act 'shall’, unless tlie 
offence is an offence specified in Part A 
of the Fifth Schedule, state upon thh 
summons to be served on the accused 
person that he — 

(a) may appear by pleader and not in 
person, or 

(b) may by a specified date prior to the 
hearing of the charge plead guilty 
to the charge -by registered letter 
and remit to the Court such sum,, 
not exceeding twenty-five rupees 
as the Court mav specify.” 

It may be appropriately mentioned that 
the underlined (here in ‘ ’) word "shall’’ 
was substituted for the word "may”, by 

S. 96 of the Motor Vehicles (Amendment) 
Act of 1956 The substitution has its obvi- 
ous signification It indicates clearly that 
whereas the provision was previously dis- 
cretionary or directory, it became manda- 
tory after the amendment 

The Supreme Court held in the case of 
Puran Singh v. State of Madhya Pradesh, 
AIR 1965 SC 1583, that there can'^be no 
doubt on the plain terms of. Section 130(1) 
that the provision is mandatory. At an- 
other place in the same report, the 
Supreme Court observed that the Magis- 
trate taking cognizance of an offence is 
bound to issue summons of the nature 
prescribed by sub-section (1) of Sec 130 
In face of these authoritative pronounce- 
ments, which are binding on all Courts 
within the Territory of India in view of 
Article 141 of the Constitution, there is 
no scope for the contention that a Court 
taking cognizance of an offence of the 
nature mentioned in sub-section (1) of 
Section 130 of the Act has any option in 
the matter of issuing summons to the 
accused or summons of the nature stated 
therein Sub-section (2) of Section 1 of ' 
the Code prescribes, inter aha, that in 
the absence of any specific provision to 
the contrary, nothing contained in the 
Code shall affect any special or local law 
in force, or any special lunsdiction or 
power conferred, or any special form of 
procedure prescribed, by any other law 
for the time being in force It cannot be 
gainsaid that issuing of process to the 
accused forms an essential part of the 
nrnrpHnrta fnr lanmnrv infn or trial of thG 
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Nilcmani Sin^ih v. 

ofTenco rlinrfiGcl and tliat tho Motor Vehi- 
cles Act IS a special law and it is still in 
foicc. Theicloie, any infraclion of the 
piovisions of Mib-soclion (1) of See ItlO 
of the Act must invalidate the trial. It 
was held hv the Piivy Council in the 
case of Nn/ir Ahmed v. Kini’-Einp' roi 
AIK H130 PC 25:1 (2). that wheie a power is 
ftivcn to do a eeitain thin« in a certain 
vay the thint; must be done in that way 
01 not at all and tliat othci int thods of 
pcrfomiance are nccHSs.aily foibidden 
That view of the Piivv Council was re- 
afTiimcd by the Supiome Com I in the 
case of Shiv Bahadiii v. State of Vindhya 
Pradesh, AIR 1051 SC 222. Therefoic. 
thcic is no escape from the coiulusion 
,that the Sub-diviMonal Macistiate had no 
option but to tiy ihe petitioner after 
issuintt a summons to him in terms of 
Section 120(1) of the Act, and that hav- 
ing not been done the trial held by him 
stands vitiated 

5. Non-comphance with the piovisior.s 
of Section 120(1) senously ptejudiees the 
accused m moie tlian one wav. I-iistlv 
if the Mauistiato issues llio summons of 
the nature mentioned in claii''e (a) of 
that provision the accu.sed can enter ap- 
pearance thiouRh a plcadei and thcicbv 
avoid peisonal appearance in the Coiut. 
which is by no means a rtnall conce.ssion 
in the present day woild of bu.sy life 
and constant work to cam one’s bieacl 
and butter. If tho summons ,is issued 
under clause (b) then the accused is civer 
the facility of not aonearinfi in Court 
personally or thioueh pleader, if he de- 
cide.s to plead cuilty, and in that event 
he is also ttis’^en the concession of sentence 
of a fine not excecdinC Rs 25/-. though 
the offence committed by him may be 
punishable by a more biccer fine or even 
by a term of imprisonment. Fuithei, if 
the offence committed is one of those 
specified in Part B of the Fifth Schedule 
of the Act. and the accused pleads Riiilty 
to the charge and forwaids the licence to 
the Court in terms of sub-section (3) of 
Section 130. no further proceedinjjs in 
respect of the offence committed shall be 
taken against him, nor shall he be liable., 
to be disqualified for holdme or obtain- 
ine a licence by leason of Kis liayintr 
pleaded j^uilty All these concessions, it is 
evident, are of far-reaching consequences 
to the public owning and driving the 
Vehicles. 

Non-compliance by the Magistrate with 
fhe provisions of Section 130(1), it is ob- 
vious, would deprive the accused of all 
these statutory concessions of no inconsi- 
derable value and so he can legitimately 
contend that a trial held in violation 
thereof should he quashed and his convic- 
tion and sentence set aside Section 130 
of the Act was enacted, the Supreme 
■ Court obseived in the case of Puran 
Singh. AIPv 1965 SC 1583 (supra), with a 


Stale (Bindra J. C) lOTOCrl. L. 3. 

view to piotecl fiom haras<-ment a person, 
guilty of a miiioi infraction of the Motoi 
Vehicles Act or the Jiules ’framed tiieie- 
undcr by dr ]>err.mg with his presence 
before the Magistrate and in appropiiale 
ca.se s giving him an option to plead guilty 
to the cliargo and to lemit tho amount 
winch can m no case exceed Rs. 2.5/-. The 
conco'sions given and tho facilities piu- 
vided to an accused chaiged vdth an of- 
fence under the Act cannot be permitted 
to be whittled down at the liands of a 
Magistrate taldng X'ogniranco of the of- 
fence on tlie .specious plea that .since the 
accused had put in appearance m the 
Court there wa.s no necessity of issuing 
the f,iimrnon‘ Theicfore. 1 roe no uay 
out of the conchi.sion that the trial .staged 
by Shri P Nath was vitiated because of 
non-compliance with the provisions of 
Section 120(1) of the Act The corollary 
that follows Is tlint tho conviction of the 
petitioner and the sentence imposed on 
him cannot be sustained 

C. The next point urged by Shri Lodh 
was that .since the offence had been com- 
mitted m the very presence of Shri 
P. ' Nath, it was obligatoiw on him in 
Urms of Section 191 of the Code that 
he should infoim the accused that the 
latter is entitled to have the case tried bv 
another Court, and that this having not 
been done tho trial lield was idtiated 
Stetion 191 provides that when a Magis- 
trate takes cognizance of an offence under 
clause (c) of sub-section (1) of Sec 190 
of the Code, the accused shall, before anv 
evidence is taken, bo informed that he is 
entitled to have the case tried by another 
Court, and if the accused objects to being 
tried by such Magistrate, the case shall 
be committed to the Court of Session or 
transferred to another Magistrate for 
trial Clause (c) of Section '190 (1) of the 
Code enacts that a District Magistrate or 
Sub-divisional Magistrate, and any other 
Magistrate specially empowered in this 
behalf, may take cognizance of any 
offence upon infoimation received from 
anv person other than a police officer, or 
upon his own knowledge or suspicion, 
that such offence has been committed We 
have the affidavit of the petitioner that 
when his vehicle was stopped - by the 
police officer, Shri P. Nath was present 
on the road and that that police officer 
and the Magistrate remained together 
right from the moment of stopping the 
vehicle until the trial was concluded. 

A reference to the file of the Sessions 
Judge would show that he called' the 
report of Shri P. Nath respecting the 
grounds stated in the revision petition, 
that Shri P. Nath sent a leply to the 
Sessions Judge, and that all that he could 
state therein was that he had nothing 
else to add to what had been recorded 
in the order-sheet of the case file Obvi- 
ously, the Magistrate had not the courage 
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to deny that he and the police officer 
-were standing side by ,side' on the road 
when the latter stopped the vehicle driven 
by the petitioner. It is correct that the 
Magistrate took cognizance of the case 
not on the basis of ins own knowledge 
but on the report submitted to him by 
Ihe police officer only a lew minutes 
after the offence was detected However, 
to contend in such circumstances that the 
Magistrate had not taken cognizance upon 
his own knowledge or suspicion would be 
more apparent than real Section 556 of 
the Code enacts that no Judge or Magis- 
trate shall, except with, the permission of 
the Court to which an appeal lies from 
his Court, try or commit for trial any 
•case to or in which he is a party, or per- 
sonally interested, and no Judge or 
Magistrate shall hear an appeal from any 
ludgment or order passed or made by 
himself The illustration added to the 
section ^ays that if A, as Collector, upon 
consideration of information furnished to 
liim, directs the prosecution of B _ for a 
breach of the Excise Laws, A is disquali- 
hed from trying this case as a Magistrate 

The Supreme Court observed in the 
case of Manak Lai v Dr. Prem Chand, 
AIR 1957 SC 425. that it is well settled 
that every member of a tribunal that is 
called upon to try issues in iudicial or 
quasi-iudicial proceedings must be able 
to act ludicially, and it iS' of the essence 
of iudicial decisions and iudicial. adminis- 
tration that Judges should be able to act 
Impartially, obiectively and without any 
bias In such cases, it was observed fur- 
ther, the test is not whether in fact a 
bias has affected the ludgment but the 
. test always is and must be whether a liti- 
gant could reasonably apprehend that a 
bias attributable to a member of the tri- 
bunal might have operated against him 
in the final decision of the tribunal It is 
in this sense, the Supreme Court pointed 
out, that it is often said that iustice must 
not only be done but must also appear to 
be done 

' 7. In the background of the statutory 
provisions and the prmciples set out 
above, I feel convinced that Shri P Nath 
should not have tried the case against 
the petitioner If when the vehicle was 
stopped by the police officer the Magis- 
trate was standing along with the latter, 
and if only some minutes thereafter the 
accused was tried on the charge detected, 
and if he was taken before the Magistrate 
by the police officer who detected the 
crime for the purposes of that trial, the 
accused could not but labour under the 
impression that the Magistrate was well 
aware of the particulars of the offence 
charged and that the only safe course 
,open to him was to plead guilty and 
thereby avoid harassment The accused 
Kvas therefore clearly deprived of ade- 
‘quate and reasonable opportunity of pre 


paring his defence, and he was also de- 
prived of the privilege of being defended 
by a legal practitioner; a privilege vouch- 
6d to the citizen by Article 22(1) of the 
Constitution. The petitioner has alleged 
in para 11 of the grounds adopted in the 
revision petition that he had not been 
even furnished with a copy of the police 
report, submitted to the Court before his 
tiial Hence, the trial of the accused 
cannot be said to have been either fair 
to him or to have begn held in the proper 
iudicial atmosphere and those features of 
the trial coupled with non-compliance 
with the provisions of Sections 191 and 
556 of the case inevitablv lead to the con- 
clusion that the' trial stands wtiated, I 
hold accordingly. 

8. As a result, I allow the petition and 
on setting aside the conviction and sent- 
ence of Nilmani Singh I direct that' he 
be re-tried on the offence charged The 
fine, if paid, shall be refunded to him 

Re-trial ordered. 


1970 CRI. li. J. 1389 (Yol. 7S, C. H. 368)= . 
AIR 1970 SUPREME COURT 1492 (V 57 C 313) 

' (From Patna) 

A N. RAY AND I. D. DUA, JJ. 

Sheo Mahadeo Singh, Appellant v. 
The State of Bihar, Respondent 

Criminal Appeal No. 88 of 1967, D/- 
6-3-1970. 

Penal Code (1860), S. 149 — .Every 
member of unlawful assembly guilty 
of offence committed in prosecution of 
common object — Section creates spe- 
cific offence — Common obiect and 
not common intention essential — Evi- 
dence showing that common object of 
all members of assembly was that 
murder was likely to be committed in 
prosecution of common object, namely, 
to commit murder, assault, mischief 
and criminal trespass — All accused 
held guilty under S. .302 read with 
S. 149. (Paras S, 9, 10) 

The following ludgment of the Court 
was delivered bv 

RAY, J.: This is an appeal by special 
leave- against the ludgment of the 
High Court at Patna dated 28 Febru- 
ary, 1967 allowing the appeal in part 
by acquitting Ram Rattan Singh, Sheo 
Puian Singh and Ram Nagina Singh 
and acquitting the remaining accused 
of the charge under section 447 of the 
Indian Penal Code and dismissing the 
appeal by upholding the conviction of 
those remaining accused under sec- 

DN/DN/B186/70/DHz7a 
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tions 302/149 of the Indian Penal Code 
and of the appellant and accused 
V Manogi Singh under section 324 of the 
Indian Penal Code and altering the 
sentence of death imposed on Ra{- 
baliam into one of rigorous imprison- 
ment for life. 

2. The appellant and seven others 
are all Gwalas by caste and residents 
of village Rayapur situated at a dis- 
tance of 5 miles from Manor Police- 
station in the District of Patna where 
the occurrence took place. The fi ac- 
cused belonged to thice different fami- 
lies The accused Shoo Pujan Singh and 
Hajballam arc sons of the accu.sed 
hlanogi Singh The appellant Shco 
Ivlaliadco Singh and accused Ram 
Nagina are the sons of accused Ram 
Charan. The accused Ram Rattan is 
the .son of accused Ram Lakhan. 

3. The prosecution case in short is 
that at about 7 A M on 23 October, 
19 g 5 the accused Rajballam and seven 
others including the appellant attack- 
ed Ram Prasad- and other members of 
the pi'osccution party. Sariug and 
Surai Mahto the two brothers were 
sitting near their lubewoll towards the 
south of the village Bayapur when 
accused Ram Laklian armed with 
garasa and the other accused armed 
v/ith bhalas came suddenly in a mob 
and began to demolish the stairs 
attached to the tubcwell. On protest 
by these two brothers -under orders of 
assault given by the accused Ram 
Charan, the accused Manogi and the 
appellant gave bhala blows on the 
person of Sariug Prasad. On alarm 
raised by Sariug and Surai Mahto, 
then other brothers Lakshman and 
Ram Prasad, the deceased, arrived 
theie and protested against the action 
oi the accused. Then the accused 
Raiballam gave a bhala blow at the 
Ihioat of Ram Prasad who died at the 
spot Ram Lakhan gave garasa blow 
on the head of Bharat. The remain- 
ing accused are also alleged to have 
continued wieldmg their bhalas and 
Ramcharan’s bhala struck the right 
hand of Bharat. Several persons of 
the -village came as a result of hue and 
cry. The accused fled away, 

4. The motive for the occurrence 
alleged ‘by the prosecution was that 
the accused were envious of Sariug 
Prasad and others of his family hav- 
ing constructed tube-well 5-6 months 
before the occurrence and at the time 
of the occurrence the accused came 


armed with the obiecl of forcibly re- 
moving the lube-woll and on protest 
being made against thoir action, they 
committed the a.ssault and the murder, 

.5. The accused pleaded innocence. 
Some of them pleaded alibi as well. 
The plea of alibi was reicctcd by the 
trial -Coin t and was not piessod in the 
High Court. The defence was that 
there wa.s some quarrel on the date ol 
occurrence much before 7 A. M. be- 
tween accused Manogi on one side and 
Sarjug and other.s of family on the- 
other and further that the brothers of 
the deceased Ram Prasad assaulted 
accused Manogi. It wa.s further al- 
leged that the villagers could not 
tolerate the high handed act of Ram 
Prasad and his brothers m assaulting 
Manogi; they came to the Gairmazarua 
land where the accused Manogi wa.s 
assaulted by Ram Prasad and there 
\vas a free fight between the villagers 
on one side and Ram Prasad and other 
members of the family on the other 
in which Ram Prasad was killed 

6. The High Court reiected the 
defence version. On a review of the 
entire evidence the High Court came- 
to the conclusion that there was suffi- 
cient evidence to prove that Raiballam 
Was responsible for the murder of Ram 
Prasad. The High Court further held 
that the charge under section 324 
tigainst the three accused and the ap- 
beliant and the charge under S 426 
Cgainst ail the accused other than Ram 
Rattan, Ram Nagina and Sheo Puian 
and the charge under sections 302/149 
Of the Indian Penal Code against all 
the persons other than Ram Rattan, 
Ram Nagina and' Sheo Pujan were 
proved. 

7. At the hearing of this appeal the 
Only contention which was advanced 
Was that the death caused by Raiballam 
Was -an ’ individual act and the' ap- 
pellant could not be convicted of the 
Charge of the common obiect to com- 
mit murder, assaults, mischief and cri- 
Piinal trespass 

8. The essence of section 149 of the 
Indian Penal Code is that an accused 
Person whose case falls within the 
terms of the section cannot put for- 
ward .the defence that he did not with 
his own hand commit the offence com- 
mitted m prosecution of the common 
Obiect of the unlawful assembly It is 
?in offence committed by a member of 

unlawful assembly in prosecution 
Of the common object of that assembly 
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and it is an offence such as the 
members of that assembly knew to be 
likely to be committed in prosecution 
of that object. 

9. Section 149 creates a specific 
offence and deals with the punishment 
of that offence. There is an assemblv 
of five or more persons having a com- 
mon object and the doing of acts by 
members is in prosecution of that 
object. The emphasis is on common 
object. - There is no question of com- 
mon intention in section 149. The act 
must be one which upon the evidence 
appears to have been done with a view 
to accomplishing the common obiect 
attributed to the members of the un- 
lawful assembly. Thus every person 
who IS engaged in prosecuting the 
same object, although he had no inten- 
tion to commit the offence, will be 
guilty of an offence which fulfils ■ or 
tends to fulfil the object which he is 
himself engaged in prosecuting in the 
circumstances mentioned in the sec- 
tion. It IS in tins sense that common 
object IS to be understood. 

10. In the present case the facts 
and the circumstances show that the 
assault and the demolition of the stairs 
of the well took place in the same 
transaction because the members of 
the unlawful assembly attacked Ram 
Prasad and his people and injured 
some of them simultaneously or in 
quick succession Sarjug Mahto and 
Suraj Mahto both said that at the in- 
stigation of accused Ram Charan ac- 
cused Manogi gave a bhala blow near 
the left elbow of Sarjug Mahto. Sarjug 
' also said that accused Sheo Pujan 
gave him a bhala blow below the el- 
bow of the left hand and the appellant 
gave him a bhala blow on the finger 
of right hand. According to Suraj 
Mdlilo the appellant struck Sarjug 
Mahto on the finger of his right hand. 
Suraj and Sarjug then raised an al- 
arm On hearing the alarm Ram Pra- 
sad, Bharat and Lakhan came Ram 
Prasad protested to the accused against 
the attack on Sarjug Mahto. At the 
instigation of accused Ram Charan ac- 
cused Rajballam struck Ram Prasad 
with a bhala Ram Prasad fell down 
and died there Ram Lakhan then 
struck Bharat with a garasa Ram 
Charan struck him on the head with 
a bhala. The assailants then fled 
away. The evidence proves that the 
common object of all the members of 
the assembly v/as that murder was 
lil^ely to be committed in prosecution 


of a common object, namely, to commit 
murder, assault, mischief and criminal! 
trespass. All the members of the 
assembly were armed with weapons, 
they loiew that murder was to be 
committed in prosecution of that 
object. It cannot, therefore, be said 
that the appellant is not guilty of the 
charge under sections 302/149 of the 
Indian Penal Code. 

11. In the result, the appeal fails 
and is dismissed. 

Appeal dismissed 


1970 CRI. L. J. 1391 (¥ol. 76. C. N. 369) = 
AIR 1970 SUPREME COURT 1514 (V 57 C 317) 
(From: Bombay) 

A.'N. RAY AND I. D. DUA JJ. 

Hargun Sunder Das Godeja and 
others, Appellants v. The State or 
Maharashtra, Respondents. 

Criminal Appeals Nos. 153, 155 and 
1-72 oi 1967 D/- 26-3-1970. 

(A) Evidence Act (1872), S. 101 — 
Burden of proof — Criminal trial — 
Charge of criminal misappropriation 
under Prevention of Corruption Act 
— Nature of burden of proof on prose- 
cution, negative — Burden can be dis- 
charged by circumstantial evidence — 
Duty of court under S. 342 A, Cr. P. C. 
pointed out. 

Where the accused were charged with 
criminal conspiracy to commit criminal 
misappropnaiion on allegation that 
they had dishonestly and fraudulently 
misappropriated or converted to their 
own use some bags of wheat from the 
bags released from the ship, it is nu 
doubt true that the onus oh the prose- 
cution IS of a negative character and 
also that the failure on the part of the 
accused to give evidence on the ques- 
tion as to when, where and to whom 
the controversial bags were delivered 
cannot under our law give rise to anv 
presumption against them The cri- 
minal courts holding trial under the 
Criminal P. C. have to bear in mind 
the provisions of S. 342-A of the Code 
ana to see that their mind is not in- 
fluenced by such failure on the part 
of the accused. But that does not mean 
that such negative onus is not capable 
of being discharged by appropriate cir- 
cumstantial evidence. If the circum- 
stantial evidence is trustworthy and 
estabhshes facts and circum stances the 
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• combination of which, does not admit 
of any safe inleicncc other than that of 
tne cm it of the accused then there can 
hardly bo any escape for him and the 
Court can confidently lecord a v’erdict 
ol cuilty bovond leasonablo doubt. Th<} 
Court would, of com so. bo well advised 
in case of circum.stantial evidence to bo 
watchful ana to ensure tiiat conicclu- 
rts or suspicion.s'do not tahe the place 
of lecai prooi The chain of evidenoi 
to sustain a conviction must be com- 
plete and admit of no iCtHonable con- 
clusion consistent with the innocence 
Of the accired , (Paras 1, C) 

(B) Constitution of India, Art. 13G 

— Supreme Couit when will review 
iclencc. 

The Supreme Court under Art. 13d 
dcf\s not normally proceed to review 
the evidence in criniinai cases unle s 
the Inal i« vitiated by some illciralitv 
or matcjial iircAUilanly of procedure 
or the Inal is held in violation of rules 
''f natural iustico re.sultinf^ in unfan- 
ness to the accused or the ludr'rneot 
or order under appeal has resulted in 
crave iniscairiaite of lustice This 
Article reserves to the Supreme Court 
a '■pedal discrctionarv power to inter- 
fere in suitable cases when for .special 
ix-asons it considers that interfeience 
IS called for in the larger interests- o' 
lustice This article cannot bo so con- 
stiued as lo confer on a party a right 
of appeal where none exists under the 
law. Cr. A. h’o. 125 of 1967 D/- 12-1- 
1968 (SC) Ref. (Para 0) 

(C) Criminal P. C. (1898), S. 312-A 

— Duty of Coint in the matter of ap- 
preciating evidence pointed out., 

(Para d) 

(D) Prevention of Corruption Act 
(1947), S. 5 — Misappropriation — Nega- 
tive burden on prosecution can be dis- 
charged by circumstantial evidence. 

(Para G) 

Cases Ref: Chronological Paras 

(1968) Cri. Appeal No 125 of 1967 
D/- '12-1-1968 (SC), Chidda 
Singh V. State of Madh Pra 9 

Follcwing ]udgment of the Court was 
delivered bv 

DUA, .T. : The four appellants in 
these three appeals by special leave 
were tried in the Court of the Special 
Judge for Greater' Bombay on a 
charge of conspiracy punishable under 
120-B, IP. C Accused No 1 
(Shiv Kumar Lokumal Bhatia) was a 
godown clerk, accused No 2 (Hargun 
Sunderdas Godeia) was' the Senior, 


Godown Keeper and accused no. 3 
(Ilundiai Harchomal Mangtani) was 
the Godown Superintendent at the 
General Motors Godown at T-Shed, 
Sewn, J3ombay, belonging to the Food 
Dept, of the Government of India. 
Accused No, -1 (Shankar Maruthi 
Phadtare) was a diiver of Truck No.- 
2411. I ho allegation against them was 
lha) ail these accused during the 
month of July, 1963 were parties to 
ciiminal consjiiracy to commit criminal 
breach of trust m respect of 1060 bags 
of red wheat which were released 
from the ship S S; Hud.son on 
.July 7, 1963 at Bombay for storing 
them in the G-M. 2 Godown at Sewn 
In pursuance of this conspiracy, it was 
alleged, they had dishonestly and 
fraudulently misappropriated or con- 
verted to their own use 80 bags of red 
wheat out of 1060 bags released from 
the .ship, Accu.sed Nos. 1, 2 and 3 were 
also cliorged under Section 409 read 
with Section 34, 1. P C., Section 5 (2) 
lead with Section 5 (1) (d) of the Pre- 
vention of Corruption Act, 1947 read 
with Section 34, 1. P. C., Section 5 (2) 
read with Section 5 (1) (c) of the Pre- 
vention of Corruption Act lead with 
■ Section 34, I. P C, and Section All -A 
read with Section 34, I P C 

2. The learned Special Judge on a 
consideration of the evidence on the 
record held that the prosecution has 
succeeded in proving the conspiracy on 
the part of all the four accused to 
commit criminal breach of trust in res- 
pect of the 80 bags of red wheat Ac- 
cused Nos 1, 2 and 3 were also held 
to have gamed pecuniary advantage 
and further to have altered the re- 
cords of the T Shed Holding the of- 
fences .to be serious in view of the 
general shortage of food grains in the 
country the court felt that the case 
called for deterrent sentences. Under 
S 120-B I P C all the accused were 
.•sentenced to rigorous impiisonment for 
four years Accused Nos 1, 2 and 3 
were in addition held guilty under 
S. 409, I P C read with S 34, I P C 
and under S. 5 (2) read with S 5 (1) (c) - 
of the Prevention of Corruption Act 
read ynth S 34. I P C , under Section 
5(2) read with S 5(l)(d) of Prevention 
of Corruption Act read "with S 34. 

I P ,C. and also under S. 477-A read 
with ' S. 34, I P C and sentenced' lo 
rigorous imprisonment for four years 
on each of these four counts, the sen- 
tences to be concurrent. 
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, 3. ' On appeal the High _ Court' con- 
firmed the order of the trial court as 
■against accused No. 4 and dismissed 
his anneal. The conviction of accused 
No 1 under S. 5(2) read with S. 5(l)(c) 
of the Prevention of Corruption Act 
read with S. 34, I. P. C. was set aside. 
But his conviction and sentence under 
S i20-B, I P. C. and under S. 5(2) 
read with 5(l)(d)”of the Prevention 
of Corruption Act read \wth S, 34, 

I. P. C as also under S. 477-A read with 
S. 34, I. P. C. was confirmed. His con- 
viction under S. 409 read with S. 34, 
I.'P. C. was altered to one under S. 409, 

I. P. C. but without altering the sen- 
tence. The convictions of accused Nos. 

% and 3 under S. 409, 1. P. C. read with 
S. 34, I P. C. as also under S. 5(2) read 
with S. 5(l)(c) of the Prevention of 
Corruption Act read with'S 34, I. P. C 
were set aside but their conviction and 
sentence under S. ■120-B, I. P. C. and 
under S. 5(2) read with S. 5(l)(d) of the 
Prm:^ention of Corruption Act rgad with 
S. 34, I. P. C. was confirmed. 

4. In this Court Shri Chari ques- 
tioned the appellants’ conviction on the 
broad argument which was indeed the 
mam plank of his challenge against the 
impugned order that there was a great 
confusion I in the matter of storage of 
stocks of the foodgrains in the T-Shed 
and there was complete want of regu- 
larity and considerable inefficiency in 
the matter of keeping the records of 
the arrivals and storage of the stocks 
with the result that it would be highly 
unsafe to relv on the evidence relating 
•CO the records of the stocks in the T- 
Shed, for holding the appellants guilty 
of the criminal offences charged. The 
■ learned counsel appearing on behalf of 
the other appellants, while generally 
adopting Shri Chari’s arguments, sup- 
plemented them by reference to the 
distinguishing features of the, case 
against tneir individual clients 

5. The counsel in the course of their 
arguments emphasised that the pro- 
secution, fn order to prove the negative 
has the difficult task of affirmatively 
establishing by unimpeachable evi- 
dence that 80 bags which were the sub- 
iect matter of the charge were in fact 
not received in the T-Sheci The pro- 
•secution must, said the counsel, bring 
the charge home to every accused per- 
son beyond reasonable doubt 

« 

6. The submission as developed by 
all the counsel representing the appel- 
lants did seem on first impression to 

1970 Cii L.J. 8S, 


be attractive but on a deeper probe 
we consider it to be unacceptable. It 
IS no doubt true that the onus on the 
prosecution is of a negative character 
and also that the failure on the part 
of the accused to give evidence on the 
question as to when, where and to 
whom the controversial 80 bags were 
delivered at the point of unloading — 
a fact on v/hich the driver of the truck 
and those whose duty it was to receive 
the goods at the T-Shed could give the 
best and the most direct information — 
cannot under our law give rise to any 
presumption against them. The crimi- 
nal courts holding trial under the Code 
of Criminal Procedure have according- 
ly to. bear in mind the provisions of 
S. 342-A of the Code and to take anxi- , 
ous care that in appreciating the evi- 
dence on the record and the circum- 
stances of the case, 'their mind is not 
influenced by such failure on the part 
of the accused. But that does not mean 
that such negative onus is not capable 
of being discharged appropriate cir- 
cumstantial evidence. If the circum- 
stantial evidence v/hich is trustworthy 
and which with unerring certainty 
establishes facts and circumstances 
the combination of which, on reason- 
able h 3 ’’pothesis, does not admit of any 
safe inference other than that of the 
guilt of the accused then there can 
hardly be any escape for him and the 
Court can confidently record a verdict 
of guilty beyond reasonable doubt 
The court would, of course, be well- 
advised in case of circumstantial evi- 
dence to be watchful and to ensure 
that coniectures or suspicions do not 
take the place of legal proof. The 
chain of evidence to sustain a convic- 
tion must be complete and admit of 
no reasonable conclusion consistent 
with the innocence of the accused ,In 
the present case it is fully proved and 
is indeed not disputed on behalf of the 
accused that truck No. 2411 with the 
80 bags of red wheat did leave the 
dock and did pass the yellow gate which 
IS the check point where a register 
is kept by the Regional Director of 
Food. In this Register entries are 
made when a truck leaves the yellow 
gate The truck in question left the 
yellow gate at 11-20 am, on the 
second trip as deposed by Parmar, 
(P. W 8) And this is not disputed. 
According to the accused the 80 bags 
in question v/ere actually delivered at 
the appropriate place at the T-Shed 
and the truck^chits duly given to the 
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truck driver in token of their receipt 
and indeed D. W. 1 was produced by 
accused No. 4 to prove the actual de- 
hverv. The pro.seculion case, on the 
other hand, is that those bags were 
not delivered at the T-Shed but weic 
misappropriated There is no dispute 
aoout the procedure of delivciy at the 
T-Shed of the i'oods biouttht from the 
clock This piocedure in rc/^ard to the 
v/heat bioiiRht on February 7, 196.1 
may briefly be stated. 

! 

7. The fuodgrains consisting of 
1060 baas of reel wheat had arrived by 
S S Hudson at the Alexandra Docks 
The trucks wore loaded with the wheat 
ba"s to bo taken to the T-Shed, Sewn. 
Four liuck-chits were prepared at the 
clocks- for each tiuck out of which two 
were ;:;ivcn to the truck driver con- 
cerned The driver had to Rive the 
tiuck chits at the ^odown at the time of 
the clelhory of the bat's. One such 
chit v’ould be returned to him after 
endorsing acknowledgment of the re- 
ceipt of the bags, the other chit being 
retained at the godown The one given 
to the driver was meant to authorise 
the receipt of hire charges from the 
food depailment At the godown, ac- 
cording to the general procedure, the 
cinver of the truclcs had tp give the 
truck chits to one of the godown clerks 

'there. A batch of gangmen under a 
particular Mukaddam had generally to 
unload the goods from the trucks al- 
lotted to him and no Mukaddam witli 
his gangmen could unload the goods 
from the tiucks which was not 
allotted to him for the pur- 
pose The gangmen had, therefore, to 
unload the goods as instructed by the 
cl<j,rk and the senior godown keeper 
Alter unloading the bags cooly voucher 
was to be prepared and the daily diary 
maintained at the godown written: the 
kutcha chit ivas prepared by the go- 
down keeper after the unloading and 
weighment of the goods Only 10 per ^ 

^cent of the bags were as a matter of' 
practice to be actually weighed 

8. The truck movement chart Ex 10 
shows the order in which the various 
trucks left the dock for the T-Shed on 
July 7, 1963 as also their contents 
and the truck chit numbers Truck 
No 2411 with 80 bags of red wheal 
figures twice in this document but it 
is not disputed that the trip which con- 
cerns us is entered at SI No. 9 Truck 
chit number of this trip is 69 and the 
truck left the dock at 11.15 hours. The 


truck at serial No, 8 (immediately pre- 
ceding the trip in question) in this 
document is No. 2248 with 80 bags and 
it.s chit No, is 08, This truck left the 
clock at 11 a. m. The truck at SI No. 
10 (immediately next after the one in 
dispute) IS 1477 with 65 bags of red 
wheat whose truck chit No. is 72. This 
truck left I ho dock at 11.45 hrs. There 
were in all^ 14 trips on .Tuly 7, and in- 
deed, this fs also established by oral 
evidence and is not denied on behalf 
of the accu.sod. We may now turn to 
the tally sheet for July 7, 19G3 Ex, 41. 
7’lie fir.st thing to be noticed in Ibis 
document is that it only shows the 
arrival of 1,’> trucks. In other .words 
according to (his document there were 
only 1.3 trips- of the trucks though the 
Truclc Movement Order Ex. 10 clears- 
ly sh.ov.s that there were 14 trips and 
on behalf of the accused also it was 
as.';oried that there weie 14 trips W'^e 
find in Ex. 41 that after SI, No. S 
whicli relates to truck No 2488 with 
its chit No. 68 and which arrived at 
the T-Shed at 11.58 a m. there is re- 
corded at serial No 9 the 
arrival of truck No. 7866 with chit No. 
70 and at SI No 10 the arrival of truck 
No 1477 with chit No 72 and at SI No. 
11 the arrival of truck No. 8769 with 
chit No 71. These three trucks are 
shown to have arrived at the unload- 
ing point at 11 45 p m It was explain- 
ed at the bar that from 12 noon to 
1 p m no work was done, it being 
lunch interval It has been so stated 
by P S. Shinde, Assistant Director, , 
Vigilance Branch, as P. W. 18. Items 
at SI Nos. 12 and 13 relate to trucks 
Nos 2752 and 1289 with their respec- 
tive chit Nos 73 and 74 It is thus 
clear that chit No. 69 is missing in this 
.•^hect 3apu T. Pingle produced as 
D. W. 1 claims to have, been in truck 
No 2411 as a warner with the driver, 
accused No 4, on July 7, 1963 Ac- 
cording to him this truck made two- 
trips on tliat day betw'een the dock 
and the T-Shed and on the second trip 
the other warner by name Yashwant 
had taken the truck chit from the 
clerk concerned after the same w'as 
auly signed This witness has deposed 
about the procedure at the godovm 
which IS the same as was suggested on 
behalf of the prosecution The man at 
the godown used to direct the diivers 
to the place , of unloading the goods 
and, to quote his own words, "unless 
an entry was made in this Book (Tally 
Book) we were not allowed to go ahead 
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at all.” So, according to his evidence, 
unless an entry was made in the Tally 
Book the truck could not proceed to 
the unloading point to deliver the goods 
brought from the dock. Exhibits 10 
and 41 in our view affirmatively prove 
that 80 bags of red wheat carried by 
truck No. 2411 on July 7, 1963 on the 
second trip did not reach the T-Shed 
at all. Tills finds support even from 
the testimony of D. W. 1. In view of 
this documentary evidence with which 
no fault has been found the ‘evidence 
regarding irregularities in the record 
of stock at the T-Shed loses all impor- 
tance. It may be pointed out that. 
July 7. 1903 was a Sunday and as de- 
posed by Parmeshwar D. Menon (P. W. 
1) on that day all gates were not open- 
ed. But this IS not all. Though in 
the tally chits time of the arrival of 
the truck at the unloading point is given 
in the truck chit in question that tirne 
is not shown According to the evi- 
dence of Roque (P. W. 6) on the re- 
verse of all truck chits Exts 15 to 26 
-and Exts. 11-A and 11-B entries are 
made in the handwjiting of accused 
No., 1 In Exhibits 15 to 26 in addi- 
tion to the arrival and departure of 
the trucks, progressive total at the 
back of each of them is also stated, 
but in Ex. 11-B there is no progressive 
total and in Ex. 11-A there is no signa- 
ture of accused No. 1 though the pro- 
gressive total is mentioned as 240. 
Exhibit 11-B, it may be pointed out, 
appertains to the trip by truck No 2411 
on July 7,' 1963 

9. Shri Shinde, (P W. 18) who 'was 
Assistant Director, Vigilance Branch at 
the relevant time has deposed that ac- 
cording to the weighment register Ex 
69 only 98 bags of S. S. Hudson were 
weighed and this was 10 per cent of 980 
bags. This document bears the signa- 
tures of accused No. 1. Exhibit 41, 
carbon copy of the Arrival Tally sheet 
which was sent to the head office for 
showing if there was any detention of 
trucfe in the godown does not as al- 
ready noticed contain any entry m res- 
•i pect of the truck in question. The re- 
verse of Ex. 41 is not printed m the 
printed^ paper book but we have check- 
ed up from the original record that the 
witness Shinde is right. Non-inclusion 
of the entry of the truck in question 
in Ex 41, is in our view, very material 
In Ex 53 the daily Arrival Tally book 
for July 7, 19,63 the entry at SI No 68 
shows departure of the truck, in ques- 


tion at 12.15 afternoon whereas in Ex 
41 it IS shown as at 1.15 p. m. and in 
Ex. 11-B at 12. 15 . afternoon This, ac- 
cdrding to P. W. 18, was designed to 
show that the truck was unloaded dur- 
ing the recess period which, according 
to evidence on the record, was not done. 
The explanation of accused No 1 is 
that on July 7, 1963 he was not feeling 
well though he attended the office. He 
had to get chits from the warners and 
count the number of bags in the truck 
and order the labourers to unload them 
from the trucks. The suggestion ap- 
pears to be’that due to these multifari- 
ous duties and due to his being un- 
well he had perforce to enter the truck 
chits m the tally books only when he 
could get time and meanwhile he had 
no other alternative but to put the un- 
entered truck chits in his pocket Ac- 
cording to him, it was on July 10, 1963 
•'vhen he was giving his ^clothes to the 
washerman that he discovered the soli- 
tary chit in question left by mistake 
in his pocket The explanation is far 
from satisfactory and we are not im- 
pressed by it. It may in this connec- 
tion be pointed out that July 7, '1963 
v/as a Sunday and the three accused 
persons were specially called for re- 
ceiving the grain that had arrived by 
the two steamers. The amount of work 
to be done on that day can thus scarce- 
ly be considered to be excessive. And 
then the fact that only one solitarv 
truck chit relating to the 80 bags m 
question should happen to have re- 
mained in the pocket of accused No 1 
to be discovered only on July 10, 1963 
is also not without' some significance 
We agree with the High Court in hold- 
ing this explanation to be unconvincing 
and that the 80 bags in question were 
in fact not received at the T-Shed on 
July 7, 1963. In our opinion, the materi- 
al on the' record to which our attention 
has been invited fully supports the 
conclusions of the High Court We 
may appropriately repeat what has 
often been pointed out by this Court 
that under Article 136 of the Constitu- 
tion this Court does not normally pro- 
ceed to review the evidence in crunina] 
cases unless the trial is vitiated bv 
some illegality or material irregularity 
of procedure or the trial is held in vio- 
lation of rules of natural iustice result- 
ing m unfairness to the accused or the 
ludgment or order under appeal has 
resulted m grave miscarriage of iustice 
This Article reserves to this Court a 
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special discretionary power to inter- 
fere in suitable 'cases when for special 
reasons it consicleis tliat intorferencc 
IS called for in 'the lar/ier interests of 
iostice. As observed by this Court in 
Chidda Sinffh v. State of Madhya 
Pradesh, Cri A. No 129 of 1907 D/- 12- 
1-1968 (SC) this Article cannot be so 
construed as to confer on ,a parly' a 
right of appeal where none exists 
under the law. We, however, under- 
took in this case to go through the evi- 
dence to which our attention was invit- 
ed to see whether or not the conclu- 
sions of the High Court are insupport- 
able. We arc not persuaded to hold 
that in this case there is any cogent 
ground for interference with those con- 
clusions. This appeal accordingly fails 
and IS dismissed. 

Appeal dismissed. 


1970 CRI. L. S. 1396 (Yol. 76, G. N. 870) — 

AIR 1970 SUPREME COURP 1030 (V 57 C 347) 
' (From Patna)^ ' 

J C SHAH AND V. RAMASWAMI JJ. 
Nam Gopal Mitra, Appellant v. State 
of Bihar, Respondent. 

Criminal Appeal No. 181 of 1965, 
D/-15-10-1968. 

(A) Prevention of Corruption Act 
{1947), P. 5 (3) — Appeal against con- 
\iction under S. 5(2) — Pending ap- 
peal sub-section (3) repealed — Appel- 
late Court can invoke presumption 
under S. 5 (3). 

It IS true that as a general rule 
alterations in the form of procedure 
are retrospective in character unless 
there is some good reason or other 
why they should not be. (1878) 3 AC 
582 and (1905) 2 KB 335, Rel. on 

(Para 5) 

But there is another equally impor- 
tant principle, viz , that a statute 
should not be .so construed as to create 
new disabilities or obligations or im- 
pose new duties in respect of transac- 
tions which were complete at the time 
the amending. Act came into force. 
Same principle is embodied in Sec, 6 
of General Clauses Act. The effect of 
the application of this principle is that 
pending cases, - although instituted 
under the old Act but still pending, 
are governed by the new procedure 

HCnnnnal Appeal No 268 of 1962, D/- 
14-9-1965 — Pat ) 
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under the amended law, but what- 
ever procedure was correctly adopted 
and concluded under the old law can- 
not be opened again for the purpose of 
applying the new procedure 1936 Ch 
237 and (1960) AC 965, Rel on. 

(Para 6) 

Thus, even though pending appeal 
against conviction under S. 5 (2) of 
Prevention of Corruption Act, S. 5 (3) 
wa.s repealed by Anti-Corruption Laws 
(Amendment) Act, 40 of 1964, it is 
open to the High Court to invoke the 
presumption contained in S. 5 (3) in 
considering the case of the appellant 
since the conviction of the appellant 
wat pronounced by Inal Judge long 
before the amendment. (Para 6) 

(B) Civil P. C. (190S), Preamble — 

Intcrpret.'ition of Statutes — Retros- 
pective operaHon — Procedural matter 
amended during pendency of appeal — 
Procedural amendment operates re- 
trospectively but in cases instituted 
under old procedure and still pending 
xvlien amendment came into force, old 
procedure applies. (Para 6) 

(C) General Clauses Act (1897), S. G 
— Change in procedural law during 
pendency of cases instituted under old 
procedural law — Old procedure ap- 
plies — S. 6 embodies this principle. 


(D) Prevention of Corruption Act 
(1947),^ S. 5 (2) — Charge under, not 
disclosing amounts taken as bribes and 
persons from whom the accused had 
taken such bribes — This does not in- 
validate the charge though it may be 
a ground for asking for better parti- 
culars — Charge, however, should 
have contained better particulars to 
enable accused to prove his case. 

(Para 9) 

(E) Criminal P. C. (1898), S. 222 — 
Charge under S. 5 (2), Prevention of 
Coiruption Act, should contain parti- 
culars of amounts taken as bribes and 
persons from whom they were taken- — 
Absence of these particulars does not, 
however, invalidate charge but entitles 
accused to ask for better particulars. 


Chronological Paras 
I960 AC 965 = 1960-3 
vVLR 466, In re Vernazza s 

(1936) 1936 Ch 237 = 52 TLR ° 
^ Debtor 5 

^0o-2 KB 335 = 74 LJKB . 

nS ?ftao Dharma 5 

= 68 LJP 

191, The Ydun 


5 
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(1878) 3 AC 582, James Gardner 

V. Edward A. Lucas ^ 5^ 

Mr. S. C. Agarwala, Advocate of M/s 
Ramamurthi and Co., for Appellant, 
Mr. D. Goburdhun, Advocate, for Res- 
pondent. 

The following Judgment of the Court 
was delivered by: 

RAMASWAMI, J. — This appeal is 
brought, by special leave, from the 
iudgment of the Patna High Court 
dated' September 14, 1965 in Criminal 
Appeal No. 268 of 1962 filed by the 
appellant against the judgment of. the 
Special Judge, Santhal Parganas, 
Dumka, dated March 31, 1962. 

2. In January, 1958 the appellant 
was employed as a Railway Guard on 
the Eastern Railway and was posted at 
Shibganj Railway Station. On Janu- 
ary 18, 1958, Hinga Lai Sinha (P.W. 47) 
who was in charge of squad of travel- 
ling ticket examiners caught hold of 
Shambu Pada Banerji (P W. 54) as he 
found him working as a bogus travel- 
ling-ticket examiner in a train. P.W. 47 
handed Shambu Pada Banerji to Md. 
Junaid (P W. '48) who was a police 
officer in charge of Barharwa Railway 
out-post. A Fard Beyan was recorded 
on the statement of P.W. 47 and G.R.P. 
Case No. 12(1)58 was registered against 
Shambu Pada Banerji In connection 
with the investigation of that case the 
house of the appellant which was at 
a distance of 300 yards from Saheb- 
ganj Railway station was searched on 
January 19, 1958 at about 3 p.m. by 
P.W. 56 along with other police offi- 
cers, Md. Junaid (P.W. 48) and 

Dharmadeo Singh (P.W._ 57). Various 
articles were recovered from the house 
of the appellant and a search list 
(Ex. 5/17) was prepared. A charge- 
sheet was submitted in G.R P. Case 
No. 12(1)58 against the appellant and 
Shambu Pada Banerp. Both of them 
were tried and convicted by the Assist- 
ant Sessions Judge, Dumka, by a iudg- 
ment dated June 12, 1961. The appel- 
lant filed Criminal Appeal No. 405 
of 1961 against his conviction under 
S 474/466 of the Indian Penal Code 
The appeal was allowed by the High 
Court by its judgment dated Septem- 
ber 14, 1962, on the ground' that there 
was no proof that the appellant was in 
conscious possession of the incrimi- 
nating articles. 

3. During the course of the investi- 
gation of G. K. P. Case No 12(1)58, 


the investigating officer (P.W. 56) 

found a sum of Rs. 51,000 standing to 
the credit of the appellant in the 
Eastern Railway Employees’ Co-opera- 
tive Credit Society Ltd , Calcutta. He 
also found the appellant in possession 
of National Savings Certificates of the 
value -of Rs 8,000. On August 24, 
1958, the Investigating Officer (P.W 56) 
handed over charge of the investiga- 
tion of G.RP. Case No. 12(1)58 to 
P.W. 46 of Sahebganj Government 
Railway Police Station. P.W. 46 com- 
pleted the investigation on February 
26, 1958. Since by that time it was 
found that the appellant was in posses- 
sion pf pecuniary resources dispropor- 
tionate to his known sources of income 
it was thought that he had come in 
possession of these pecuniary resources 
by committing acts of misconduct as 
defined in clauses (a) to (d) of sub- 
section (1) of S ,5 of the Prevention 
of Corruption Act, 1947 (Act 2 of 1947), 
hereinafter referred to as the 'Act’, and 
since the investigation of a case under 
the Act could be carried only in ac- 
cordance with the provisions of S. 5A 
of the Act, under the orders of the 
superior officers, the case being G.R.P. 
Case No 12(1)58 was split up in the ' 
sense that a new case against the ap- 
pellant being Sahebganj Police Station 
Case No. 11(2)59 was started upon the 
first information report of P.W. 46 
made on February 26, 1959 to Gokhul 
Jha (P.W. 45), Officer in charge of 
Sahebganj Police Station. By his 
order dated February 27, 1959, Sri 

R. P. Lakhaiyar, Magistrate, 'First 

Class, Sahebganj, accepted the recom- 
mendation of the Deputy Superin- 
tendent of Police that Inspector 
Madhusudan Haldhar, P.W. 55, may 
investigate the case. Accordingly, 
Madhusudan Haldhar, P.W. 55, pro- 
ceeded to investigate the case and after 
obtaining the sanction of the appropri- 
ate authority for prosecution of the 
appellant submitted a charge-sheet on 
March 31, 1960. Cognizance was taken 
and the case was transferred to Sri 
Banerji. a Magistrate, First Class, who 
committed the appellant and the two 
co-accused Baldeo Prasad and Mrs. 
Kamla Mitra to stand trial before the 
Court of Session. B-/ his judgment 
dated March 31, 1962, the Special 

Judge, Santhal Parganas, convicted the 
appellant , under S. 5 (2) of the Act and 

S. 411, Indian Penal Code. The ap- 
pellant and the other co-accused Bal- 
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deo Prasad and Mrs. Kamla Milra 
were acquitted of the charge of conspi- 
racy under S. 3 20-B read with Sec- 
tions 379, 411, 406 and 420, Indian 
Penal Code and S. 5 (2) of the Act. 
The Special Judge also acquitted the 
appellani of the charge under S 474/ 
466, Indian Penal Code. The matter 
was taken in appeal to the High Court 
which by its fudgment dated Septem- 
ber 14, 1965, .set aside the conviction 
and sentence of the appellant under 
S. 413, Indian Penal Code and con- 
iiiTiicd the conviction of the appellant 
under S 5 (2) of the Act. The High 
Court, however, reduced the sentence 
of 6 years’ simple imprisonment and 
line of Rs, 40,000 to 2 years’, imprison- 
ment and a tine of Pis 20,000. 

4. Section 5 of the Act, as it stood 
before its amendment Jiy Act 40 of 
1904, road as follows; — 

"5. (1) A public servant is said to 
commit the olfencc of criminal mis- 
conduct in the discharge of his duty — 

(a) if he habitually accepts or ob- 
tains or agrees to accept or attorripts 
to obtain from any person for himself 
or for any other person, any gratifica- 
tion (other than legal remuneration) 
as a motive or reward such as is men- 
tioned in Section 161 of the Indian 
Penal Code, or 

(b) if he habitually accepts or ob- 
tains or agrees to accept or attempts 
to obtain for himself or for any other 
person, any valuable thing without 
consideration or for a consideration 
which he knows to bo inadequate, from 
any person whom he knows to have 
been, or to be or to be likely to be 
concerned in any proceeding or busi- 
ness transacted or about to be transact- 
ed by him, or having any connection 
with the official functions of himself 
or of any public servant to whom he 
IS subordinate, or from any person 
whom he knows to be interested in or 
related to the person so concerned, or 

(c) if he -dishonestly or fraudulently 
misappropriates or ' otherwise converts 
for his own use any property entrust- 
ed to him or under his control as a 
imblic servant or allows any other 
person so to do, or '■ , 

(d) if he, by corrupt or illegal means 
or bv otherwise abusing his -position 
3s p'ablic servant, obtains for himself 
or for any other person any valuable 
thing or pecuniary advantage. 

(2) Anv public servant who commits 
ciiminal misconduct in the discharge 
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of his duty shall be punishable with 
imprisonment for a term which shall 
not be less than one year but which 
may extend to seven years and shall 
also be liable 1o fine: 

Provided that the Court may, for 
any special reasons recorded in writing, -- 
impose a sentence of imprisonment of 
le.s.s than one year. 

X X X X 

(3) In any trial of an ofTence punish- 
able under sub-section (2) the face 
that the accused person or any other 
person on his behalf is in possession, 
for which the accused person cannot 
.satisfactorily account, of pecuniary re- 
sources or Tiroperly dispropoitionate 
to hi.s known sources of income may 
be proved, and on such proof the Court 
•shall presume, unless the contrary is 
proved 1liat the accused person is 
guilty of criminal misconduct in the 
ciischargo of his official duty and has 
conviction therefore shall not be in- 
valid by reason only that it is based 
solely on such presumption 

(4) The piovisions of* this section 

.shall be in addition to, and not in dero- 
gation of, any other law for the time 
being in force, and notliing contained 
herein shall exempt any public servant 
from .any proceeding which might, 
apart from ihis section, be instituted 
against him ' , 

On December 18, 1964, Parliament 

enacted the Anti-Corruption Laws 
(Amendment) Act, 1964 (Act 'No 40 
of 1964) which repealed sub-section (3) 
of S 5 of the Act and enlarged the 
scope of criminal misconduct in S. 5 
of the Act bv inserting a new clause (e) 
in S. 5 (1) of the Act to the following 
effect: 

' "(e) if he or any person on his behalf 
is in possession or has, at any time 
cturing the period of his 'office, been 
in possession, for which the public ser- 
. vant cannot satisfactorily account, 'of 
pecuniary resources or property dis- 
proportionate to his known sources of 
income ” 

5. It was in the first place contend- 
ed on behalf of the appellant that Sec- 
tion 5 (3) of the Act was repealed b.y 
Parliament while the appeal was pend- 
ing in the High Court and "the pre- 
sumplion enacted in Section 5 (3) of 
the Act was not available to the pro- 
secuting authorities after the repeal of 
tne sub-sectioa on Dec 18, 1964 The 
argument was stressed that it was not 
open to the High Court to invoke the 
presumption contained in S. 5 r31 of 
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the Act in considering the case against 
"the appellant. It was also said that 
the presumption contained in S 5 (3) 
of the Act was a rule of procedural 
law and not a rule of substantive law 
and alterations in the form of pro- 
oedure are always retrospective in 
character unless there is some good 
reason or other why they should not 
be. It was, therefore, submitted that 
the ludgnient of the High Court was 
defective in law as it applied to the 
present case the presumption contain- 
ed in Section 5 (3) of the Act even 
after its repeal. We are unable to 
accept the contention put forward on 
liehalf of the appellant as correct It 
is true that as a general rule altera- 
tions in the form of procedure are re- 
trospective in character unless there 
is some good' reason or other why they 
should not be. In James Gardner v 
Edward A Lucas, (1878) 3 AC 582 at 
p. 603, Lord Blackburn 'stated: 

■’'Now the' general rple, not merely of 
■ England and Scotland, but, I believe, 
of every civilized nation, is expressed 
in the maxim, "Nova constitutio futuris 
formam imponere debet, non prae- 
teritis’ — prima facie, any new law that 
is made affects future transactions, not 
past ones Nevertheless, it is quite 
clear that the subiect-matter of an Act 
might be such that, though there were 
not any express words to show it, it 
might be retrospective For instance, 
T think it is perfect^'- settled that if 
ihe Legislature intended to frame a new 
procedure, that instead of proceed- 
ing in this form or that, you should 
proceed in another and a different way, 
clearly there bygone transactions are 
'to be sued for and enforced according 
to the new form of procedure Altera- 
tions in the form of procedure are 
always retrospective, unless there is 
some good reason or other why they 
-should not be. Then, again, I think 
that where alterations are made in 
matters of evidence, certainly upon the 
reason of the thing, and I think upon 
the authorities also, those are retros- 
pective, whether civil or criminal.’'’ 

In the Kmg v. Chandra Dharma, 
(1905) 2'KB 335, Lord Alverstone', C J., 
observed as follows: 

"The rule is clearly established that, 
apart from any special circumstances 
appearing on the face of the statute in 
question, statutes which make altera- 
tions in procedure are retrospective 
It has been held that a statute shorten- 


ing the time within which proceedings 
can be taken is retrospective (The 
Ydun, 1899 P 236), and it seems to 
me that it ,is impossible to give any 
good reason why a statute extending 
the time within which proceedings may 
be taken shoujd not also be held to be 
retrospective. If the case could have 
been brought within the principle that 
unless the language is clear a statute 
ought not to be construed so ' as to 
create new disabilities or obligations, 
or impose new duties in respect of 
transactions which were complete at 
the time when the Act came into force, 
Mr. Compton Smith would have been 
entitled to succeed, but when no new 
disability or obligation has been created 
by the statute, but it only alters the 
time within which proceedings maybe 
taken, it may be held to apply to 
offences com.pleted before the statute 
was passed That is the case here.’’ 

It is therefore clear that as a general 
rule the amended law relating to pro- 
cedure operates -retrospectively. But 
there is another equally important 
principle, viz , that a statute should 
not be so construed as to create new 
disabilities or obligations or impose 
new duties in respect of transac- 
tions which were complete at the 
time the amending Act came into 
force (See In re a Debtor, 1936 Ch 
237 and In re Vernazza, 1960 AC 965) 
The same principle is embodied in S. 6 
of the General Clauses Act which is 
to the following effect' 

"6. Effect of repeal — ^Where this 
Act or any Central Act or Regulation 
made after the commencement of this 
Act, repeals any enactment hitherto 
made or hereafter to be made, then, 
unless a different intention appears, 
the repeal shall not-r- 

X X X X X 

(b) affect the previous operation of 
any enactment so repealed or anything 
duly done or suffered thereunder; or 

X X X X X 

(c) affect any. investigation, legal 
proceeding or remedy in respect of any 
such right, privilege, obligation, liabi- 
lity, penalty, forfeiture or punishment 
as aforesaid, 

and any such investigation, legal pro- 
ceeding or remedy may be instituted, 
continued or enforced, and any such 
penalty, forfeiture or punishment may' 
be imposed as if the repealing Act or 
Regulation had not been passed.” 

6. The effect of the application ofj 
this principle i^ that pending cases,! 
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!althou(?h instituted under the old Act 
but still pending, are governed by the 
new procedure under the amended law, 
but whatever procedure was correctly 
adopted and concluded under the old 
law cannot be opened again for the 
purpose of applying the new proce- 
dure In the present case, the trial of 
the appellant was taken up by the 
Special Judge, Santhal Parganas, when 
Section 5 (3) of the Act was still ope- 
rative, The conviction of the appel- 
lant was pronounced on March 31, 
1962 bv the Special Judge, Santhal 
Parganas, long before the amending 
Act was promulgated. It is not hence 
possible to accept the argument of the 
appellant that the conviction pro- 
nounced liy the Special Judge, Santhal 
Parganas, has become illegal or in any 
way defective in law because of the 
amendment to procedural law made on 
December 18, 1964. In our opinion, 
the High Court was right in invoking 
the presumption under S 5 (3) of the 
Act even though it was repealed on 
December 18, 1964 by the amending 
Act We accordingly refect the argu- 
ment of the appellant on this aspect 
of the case, 

7. It was next argued on behalf of 
the appellant that the statutory safe- 
guards under Section 5A of the Act 
have not been complied with and the 
Magistrate has not given reasons for 
entrusting the investigation to a police 
officer below the rank of Deputy 
Superintendent of Police. Section 5A 
of the Act provides as follows: 

"Notwithstanding anything contained 
in the Code of Criminal Procedure, 
1898, no police officer below the 
rank — 

(a) in the presidency towns of Madras 
and Calcutta, of an assistant commis- 
sioner of police, 

(b) in the presidency town of Bom- 
bay, of a superintendent of police, and 

(c) elsewhere, of a deputy superin- 
tendent of police, 

shall investigate any offence punish- 
able under Section 161, Section 165 or 
Section 165A of the Indian Penal Code 
or under sub-section (2) of Section 5 
of this Aqt, without the order of a pre- 
sidency Magistrate or a Magistrate of 
the first class, as the case may be, or 
make any arrest therefor without a 
warrant; 

X X X X , X ” 

In the present case ' the officer-in 
charge of Sahibganj police station 
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(P.W. 45) filed a petition dated Febru- 
ary 27, 1959 (Ex. 1) to the First Class 
Magistrate upon which the Deputy 
Superintendent of Police made an en- 
dorsement (Ex. l/l) suggesting that 
Inspector Haldhar may be empowered 
to invG.stigate the case. The order of 
tho Magistrate is Ex 1/2 and is dated 
February 27, 1959. The order slates; 

' "Inspector Sri M, S. Haldhar is allow- 
ed to do it ” The evidence of P.W. 1 
is that lie was posted at Sahebganj as 
a Magistrate from 1956' and used to do 
llie work of the Sub-Divisional Officer 
also in his absence. He passed the 
order (Ex. 1/2) authorising M. S. Hal- 
dhar to investigate the case because 
the Deputy Superintendent of Police 
used to remain busy with his work and 
the picsent case needed a whole-tune 
investigation. It was argued on behalf 
of the appellant that there was noth- 
ing in the endorsement of the Deputy 
Superintendent of Police that he wa^ 
busy and therefore the inquiry should 
be entrusted to Sri Haldhar. But the 
High Court has observed that P.W. 1 
was a Magistrate working at Sahib- 
gani for a period of two -years prior to 
the passing of the order in question 
and he must have known that the 
Deputy Superintendent of Police could 
not devote his whole time to the in- 
vestigation of the case arid therefore 
the Inspector of Police should be en- 
trusted to do the investigation. On 
this point the High Court has come to 
the conclusion that the order of the 
Magistrate was not mechanically pass- 
ed and the permission of the Magis- 
trate authorising Haldhar to investi- 
gate the case was not illegal or impro- 
per. In our opinion Counsel on behalf 
of the appellant has been unable to 
make good his argument on this point, 

S. ' It was then said that the charge 
against the appellant under S. 5 (2) 
of the Act was defective as there were 
no specific particulars of misconduct as 
envisaged ’under els. (a) to. (d) of Sec- 
tion 5 (1) of the Act. It was suggested 
that the charge was defective inas- 
much as it deprived the appellant of 
the opportunity to rebut the presump- 
tion raised under Section 5 (3) of the 
Act. The charge against the appellant 
reads as follows: 

"First — that during the period of 
1956 to 19th January, 1958 at 'Saheb- 
gani Police Station, Sahebgani G.R.P. 
and Sahebgani Local, District Santhal 
Parganas and at other places, within 
and without the said ‘ district, you. 
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being a public servant, viz , Guard ol 
trains in the Eastern Railway of the 
Railway Department and while hold- 
ing the said post, habitually accepted 
or obtained from persons for yourself 
gratifications other than legal remune- 
ration as a motive or reward such as 
mentioned in Sec 161 of the Indian 
Penal Code, habitually accepted or ob- 
tained for yourself valuable things 
without consideration or for a consi- 
deration which you know to be inade- 
quate from persons having connection 
with your official function, habitually, 
dishonestly and fraudulently, misap- 
propriated or otherwise converted for 
your own use properties entrusted to 
you or put under your control as a 
guard of trains or otherwise, and habi- 
tually by corrupt and illegal means, 
or by otherwise abusing your position 
as a public servant obtained for your- 
self valuable things or pecuniary ad- 
vantage, with the result ■ that , during 
the search of your house at Sahebgani 
aforesaid on 19-1-1958 and during the 
investigation of the Sahebgani G.R 
P.S. Case No. 12 dated 19-1-1958 under 
Section 170, etc., I.P.C., you were 
found, during the month of January 
1958 in possession of cash amount to 
the extent of Rs. 59,000 and other pro- 
perties fully described in the Appendix 
No. 1 attached herewith and forming 
part of this charge (of Sahebgani P.S. 
Case No. 11(2)59), and that the said 
cash amount and properties are dis- 
proportionate to your known sources 
of income and that you cannot satis- 
factorily account the possession of the 
same and that you thereby committed 
the offences of criminal misconduct, 
under clauses (a) to, (b) of Section 5 (1) 
of the Prevention of Corruption Act, 
1947 (Act II of 1947), punishable 
under Section 5 (2) of the said Act, 
within the cognizance of this Court. 

X XX X x” . 

9. It was argued that the charge 
did not disclose the amounts, the ap- 
pellant took as bribes and the persons 
from whom he had taken such bribes 
and the appellant had therefore no 
opportunity to prove his innocence. 
But, in our view, this circumstance 
does not invalidate the charge, though 
it may be a ground for asking for bet- 
ter particulars. The charge, as framed, 
clearly stated that the appellant ac- 
cepted gratification other than legal 
remuneration and obtained pecuniary 
advantage bv corrupt and illegal 
means. The charge, no doubt, should 


have contained better particulars so 
as to enable the appellant to prove his 
case. But the - appellant never com- 
plained in the trial Court or the High 
Court that the charge did not contain 
the necessary particulars. . The record 
on the other hand disclosed that the 
appellant understood the case against 
him and adduced all the evidence 
which he wanted to place before the 
Court. Section 225 of the Criminal 
Procedure Code says: "that no error 
in stating either the offence of the 
particulars required to be stated in the 
charge, and no omission to state the 
offence or those particulars, shall be 
regarded at any stage of the case as 
material, unless the accused was in 
fact misled by such error or omission, 
&nd it has occasioned a failure of .lus- 
tice”. It also appears that the appel- 
lan1 never raised any obiection either 
before the Special Judge or in the 
High Court on the score that the 
charge was defective and that he was 
misled in Iiis defence on the ground 
that no particulars of the persons' 
from whom the bribes were taken 
were mentioned. - Vve accordingly re- 
iect the argument of the appellant on 
this point. 

10. For the reasons expressed v;e 
hold that the ludgment of the High 
Court dated September 14, 1965, is 
correct and this appeal must be dis- 
missed. 

Appeal dismissed 
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AIR 1970 SUPREME COURT 1801 (V 57 C 354)- 

(From; Patna) 

A N RAY AND I. D. DUA, JJ. 

Bhagwan Prasad Srivastava, Appel- 
lant V. N. ^P. Mishra, Respondent. 

Criminal Appeal No. 139 of 1067, 
D/-20-4-1970. 

Criminal P. C. (1898), S. 197 — Sanc- 
tion to prosecute public servant — 
Emphasis is on ’act’ and not 'duty’ — 
Section not to be ' interpreted too 
widely or too narrowly. 

Section 197 is neither to be too nar- 
rowly construed nor too widely. It is 
not the "duty"’ which requires exami- 
nation so much as the "act” because 
the official act can be performed both 
in the discharge of the official duty as 
well as in der eliction of it. There 

FN/FN/B880/70/RGD/M 
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must be a reasonable connection 
between the act and the dischar^^e o£ 
official duty. The act must fall within 
the scope -and range of the official 
duties of the public servant concerned. 
AIR 195G SO 4‘i and AIR 1955 SC 309 
'and AIR 196G SC 220, Rel. on. 

(Para 5) 

It is open to the accused to place 
material on the record during the 
coiu’so of Ihe trial for showing what 
his duty as a public servant was and 
also that the impugned acts were inter- 
1 elated wath his official duty so as to 
attracf the protection afforded by Sec- 
tion 197, Criminal P. C. AIR 1969 SC 
(lOO, Rel on (Para 0) 

Where a Civil Assistant Surgeon had 
filed a complaint against the Civil Sur- 
geon, that while in operation thealrr 
the Civil Surgeon abused the com- 
plainant before patients and hospital 
staff and ordered the hospital cookte 
'’turn out this badmash’’, meaning the 
complainant and the cook actually 
pushed out the complainant: 

Held, that there was nothing to 
show that this act was a part of the 
official duty of the Civil Surgeon and 
that no sanction was required under 
Section 197 for prosecution of the 
Civil Surgeon (Para 5) 

'Cases Referred: Chronological Paras 
(1969) AIR 1969 SC 686 

(V 56), Criminal Appeal 
No. 152 of 1967, D/-29-11-1968,' 
Prabhakar V. Shiari v. Shankar 
Anant Verlekar 6 

(1906) AIR 1966 SC 220 

(V 53) = 1966-1 SCR 210 = 

1966 Cn LJ 179, Baiinath 
Gupta V. State of M P. -1 

(1956) AIR 1956 SC 44 

(V 43) = (1955) 2 SCR 925, 
Mataiog Dobey v H. C. Bhari 4 
(1955) AIR 1955 SC * 309 
{V 42) = (1955) 1 SCR 1302 = 

1955 Cri LJ 865, Amnk Singh 
v' Stale of Pepsu -1 

The following Judgment of the 
Supreme Court was delivered by 
DUA. J.: — ^In this appeal by special 
leave arising out of a complaint filed 
hy the respondent Shri N. P -Mishra 
against the appellant Shn Bhagwan 
Prasad Srivastava, the only question 
requiring determination is if cogni- 
zance of the case by the Magistrate 
.required previous sanction under Sec- 
tion 197, Criminal P. C The Sub- 
Bivisional Magistrate, in whose Court 
the cornplaint was instituted,' upheld 


1970 Cri. L. J. 

the preliminary obicclion based on the 
ab.sonco of previous sanction and the 
Second Additional Sessions Judge, on 
revision, agreed with this view On 
further rovi.sion the Patna High Court 
disagreed with the view taken by the 
two Courts below and holding S. 197, 
Criminal P C., to he inapplicable to 
the case directed the Sub-Divisional 
Magistrate to make further inquiry 
into the petition of complaint. Before 
us the view taken by the High Court 
is assailed. 

2. The complaint was filed by the 
respondent Shn N. P. Mishra, Civil 
As.si.slant vSurgeon, Sadar Hospital, 
Chapra (hereinafter called 'the com- 
plainant’) against Shri Bhagwan Pra- 
sad Srivastava, Civir'Surgeon, Chapra 
(appellant in this Court) and Shn 
Ramiash Pandey, cook, Sadar Hosp'- 
tal, Chapra. It was alleged in the 
complaint that on the 6th and 7th 
January, 1964, the appellant had used 
defamatory language towards the com- 
plainant, and the two accused persons 
had insulted and humiliated him in the 
eyes ol the public As a result, the 
complainant was put to gieat mental 
pain and agonv, his reputation was 
harmed and his professional career 
preiudicially aflecled. The relevant 
averments in the complaint may now 
be slated with the requisite detail 
The complainant claiming to be a 
Master of Surgery and a specialist in 
Ophthalmology had joined Chapra 
Sadar Ho.spital as Civil Assistant Sur- 
geon (C.A S') in January, 1962 The 
appellant I'oined the. s aid ^ hospital as 
Civil Surgeon towards the end of 
1962 The appellant bore ill-will and 
malice towards the complainant and 
was always on the look out for an op- 
portunity to harm him in his profes- 
sion and to humiliate and disgrace 
him in the eyes of the public Some 
cataract operations were, to be 
performed on January 7, 1964, in the 
Blind Relief Camp to be organised for 
that purpose On January 6, when the 
complainant was making final selec- 
tion of /the patients for the cataract 
operations to be performed on the 
following day, the appellant informed 
the complainant that he had not been 
able to arrange for cataract knives and 
that the cornplainant should arrange 
for them from somewhere The com- 
plainant requested the appellant to 
place orders for the knives with some 
local firm and give him the necessary 
letter of authority so that the same 
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could be purchased on credit. The > 
appellant apparently did not like this 
.suggestion. He got enraged and in an 
insulting tone and language told the 
complainant .that it was his job to 
arrange for the. Imives and that as a 
last resort he rnight bring his own 
knife. The complainant repeated his 
suggestion adding that in the alterna- 
tive a man be sent to Patna to make_ 
local purchases. . On this the appel- 
lant again ■^addressed the complainant 
in highly defamatory language in the 
presence of the hospital staff and the 
attendants. On January 7, 1964, at 
about 9 a.m , the complainant was in 
the operation theatre. . Some members 
of the hospital staff and some attend- 
ants of the patients who were waiting 
outside the operation theatre were 
also present The appellant came 
there ' and again' asked the complain- 
ant if 'he had brought two more cata- 
ract knives from somewhere. The 
complainant replied that in the ab- 
sence of the appellant’s final orders, 
the two knives could not be' arranged 
from the local market .The appellant 
again got annoyed "and addressed the 
complainant in insulting tone and de- 
famatory language. Not satisfied with 
the use of such language, the appel- 
lant ordered Ramjesh Pandey, cook of 
the hospital, to turn out the complain- 
ant, the purport of the actual words 
used being "Pandey, turn out this 
badmash” (one who follows evil 
courses). To his utter humiliation the 
complainant \vas then actually pushed 
out by the cook. The actual words 
used in Hindi by the appellant have 
been reproduced in tlie judgment of 
the High Court We have, therefore, 
not considered it necessary to repro- 
duce them again, except the word 
'badmash’ of which the literal mean- 
ing in English as stated by us is gene- 
rally well understood. 

3. The question which falls for 
decision by this Court is whether the 
complainant's case is covered by Sec- 
tion 197, Cr. P C and previous sanc- 
tion of the superior authority is neces- 
sary before the trial Court can take 
cognizance of the complaint. 

4. Section 197, Cr. P. C., provides 
as under' 

'’(1) V/hen any person* who is a 
Judge within the meaning of Sec. 19 
of the Indian Penal Code, or when any 
Magistrate or when any public ser- 
vant who is not removable from his 


P. Mishra (Dua J.) 

office save by or with the' sanction of 
State Government or the Central Gov- 
ernment, is accused of any offence 
alleged to have been committed - by 
him while acting or purporting to act 
in the discharge of his official duty, 
no Court shall take cognizance of such 
offence except with the previous sanc- 
tion — 

(a) in the case of a person employ- 
ed in connection with the affairs of 
the Union, of the Central Govern- 
ment; and 

(b) in the case of a person employ- 
ed in connection with the affairs of a 
State, of the State Government 

Pov/er of Central* or State Govern- 
ment as to prosecution — (2) The Cen- 
tral Government or the State Govern- 
ment, as the case may be, may 'deter- 
mine the person by whom, the manner 
in which, the offence 'or offences for 
which, the prosecution of such Judge, 
Magistrate or public servant is to be 
conducted, and may specify the Court 
before which the trial is to be held.” 
The obiect and purpose underlying 
this section is to afford protection to 
public servants against frivolous, vexa- 
tious or false prosecution for offences 
alleged to have been committed by 
them "while acting or purporting to act 
in the discharge of their official duty. 
The larger interest of efficiency of 
State administration demands that 
public servants should be free to per- 
form their official duty fearlessly and 
undeterred by apprehension of their 
possible prosecution at the instance 
of private parties to whom annoyance 
or imury may have been caused by 
their legitimate acts done in the dis- 
charge of their .official duty. This 
section IS designed to facilitate effec-j 
tive and unhampered performance oft 
their official duty by public servant by 
providing for scrutiny into the allega- 
tions of commission of offence by them 
by their superior authorities and prior 
sanction for their prosecution as a con- 
dition precedent to the cognizance of 
the cases against them by the Courts 
It is neither to be too narrowly con- 
strued nor too "widely. The narrow 
and pedantic construction may render 
it otiose for it is no part of an official 
duty — and never can be — to com- 
mit an offence. In our viev/, it is not 
the ''duty” which requires examination 
so much as the "act” because the offi- 
cial act can be performed both in the • 
discharge of the official duty as well as 
in dereliction of it. One must also 



1404 

guard against loo wide a construction 
because in our constitutional set-up 
the idea of legal equality or of uni- 
vershl subiection of all citizens to one 
law administered by the ordinary 
Courts has been pushed to its utmost 
limits by enshrining equality before 
the law in our fundamental principles 
Broadly speaking, with us no man, 
whatever Ins rank or condition, is 
above the law and every official from 
the highest down to the lowest is 
under the same responsibility for 
every act done without legal justifi- 
cation as any other citizen. In con- 
struing Section 197, Cr. P, C,, there- 
fore, a line has td” be drawn between 
the narrow inner circle of strict offi- 
cial duties and acts/ outside the scope 
of official duties. According to the 
decision of tliis -Court in Matajog 
Dobey v. H. C. Bhan,’ (1955) 2 SCR 
925 - .(AIR 1950 SC 44), cited by Shri 
Sarjoo Prasad on behalf of the appel- 
lani there must be a reasonable con- 
nection between the act and the dis- 
charge of official duty; the act must 
bear such relation to the duty that the 
accused could lay a reasonable claim, 
but not a pretended or fanciful claim, 
that he did it in the course of the per- 
formance of his duty. In Amrik Singh 
V. State of Pepsu, (1955) 1 SCR -1302 
at p. 1307 = (AIR 1955 SC 309 at 
p. 312), this Court said; ^ - 

"It is not every offence committed 
by a public servant that requires sane 
tion for prosecution under Section 
197 (1) of the Code of Criminal Pro- 
cedure; nor even every act done b3‘ 
liim while he is actually engaged _ in 
the performance of his official duties, 
but if the act complained of is directly 
concerned with ms official duties so 
that, if questioned, it could be claimed 
'to have been done by virtue of the 
office, then sanction would be neces- 
sary; and that would be so, irrespec- 
tive of whether it was, in fact, a pro- 
per discharge of his duties, because 
that would really be a matter of de- 
fence on the merits, which would have 
to be investigated at the trial, and 
could not arise at the stage of the 
grant of sanction, which must precede 
'the institution of the prosecution” 
Recently m Baijnath Gupfa v State of 
M P, (1966) 1 SCR 210 = (AIR 196(3 
SC 220), this Court further explained 
that It IS the quality of the act that is 
important and if it, falls within the 
scope and -range of the official duties 
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of the public servant concerned, the! 
protection contemplated by Sec. 197} 
of the Crmunal Procedure Code will 
bo attracted. 

5. The principle embodied in this 
section seems to be well understood, 
the difficulty normally lies in its ap- 
plication to the facts of a given case. 
The queslion whether a particular act 
is done by a public servant in the di.s- 
chaige of his official' dutv is substan- 
tially one of fact to be determined on 
the circumstances of each case. In 
the present case the alleged offence 
consists of the use of defamatory and 
abusive words and of getting the com- 
plainant forcibly lurned out of the 
operation theatre by the cook. Tliere 
is nothing on the record to show Ihat 
this v.'as a part of the official dulv of 
the appellant as Civil Surgeon or that 
it was so directly connected with the 
performance of his official duty the 
without so acting he could not have 
properly discharged it. 

G. As suggested by this Court in 
Prabhnkar V. ^ Sinari v. Shankar 
Anant Vcrlekar, Criminal Appeal 
No. 152 of 1967, D/-29-11-1963 = (re- 
ported in AIR 1969 SC 686); it would 
be open to the appellant to place 
material on the record during +he 
course of the trial for showing what 
his duty as Civil Surgeon was and 
also that the impugned acts were 
inter-related with his official duty so 
as to attract the protection afforded 
by Section 197, Cr P. C. We do not 
find any material on the existing re- 
cord ^suggesting that the impugned 
acts were done by the appellant in the 
discharge of his official duty or that 
they are directly connected \vith it 
This appeal accordingly must fail and 
is dismissed. 

Appeal dismissed. 


4970 CRI. L, J. 150? (¥ol. 76, C. N. 372) = 
AIR 1970 SUPREME COURT 1664 
(V 57 C 855) 

J. M. SHELAT, -V. BHARGAVA, 

C. A VAIDIALINGAM AND 
-'I. D. DUA, JJ 

Kshetra Gogoi, Petitioner v. State 
of Assam, Respondent 
Writ Petn. No 211 of 1969, D/- 
19-9-1969. 

Public Safety — Preventive Deten- 
tion Act (1930), S. 13 (2) — Fresh 
Older" of detention after expiry of pre- 
vious order, se rved on day oi expirj’ 

DN/EN/E855/69/RGD/M ~~ 


Kshetra Gogoi v. Slate of Assam 
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mast disclose fresh grounds arising 
after expiry of previous detention — 
That detenu who was in jail main- 
tained links, with his associates who 
had gone underground, during period 
of his detention, is' not such fresh 
ground. 

A fresh detention order under Sec- 
tion 13 (2) can be made on the revoca- 
tion or expiry of a previous detention 
order only in cases where fresh facts 
have arisen after the date of revoca- 
tion or expiry. AIR 1969 SC 43, Re- 
lied on. (Para 3) 

When the fresh Order contains the 
grounds mentioned in the expired 
Order and one more ground that the 
detenu during his detention under the 
expired Order had been maintaining 
links v/ith his associates who had gone 
underground, . through his friends and 
relatives, it is very difficult to appre- 
ciate how a person in preventive cus- 
tody could continue to- maintain links 
with his associates outside jail who 
had gone underground even through 
his friends . and reiativ6s. If the 
detenu was able to maintain such 
links, it casts a sad reflection on the 
persons in charge of him while he was 
in custody and, in any case, it would 
appear that his detention could serve 
no useful purpose. It is, in fact, very 
doubtful whether any such contacts 
could possibly have been maintained.' 
However, even if it is accepted that 
such links w^ere maintained, this addi- 
tional ground mentioned does not 
satisfy the requirements of Sec 13 (2) 
of the Act, because the only allega- 
tion IS that the links were maintained 
during the period of preventive deten- 
tion. Under Section 13 (2) what is re- 
quired is that fresh facts should have 
arisen after the expiry of the previ- 
ous detention. Facts arising during 
the period of detention are, therefore, 
not relevant when applying the provi- 
sions of Section 13 (2). The fresh 
order is in violation of law. (Para 4) 
Cases Referred: Chronological Paras 
(1969) AIR 1969 SC 43 (V56) = 

1969 Cn LJ 274, Hadibandhu 

Das V. District Magistrate, 

Cuttack 3 

Mr. Hardev Singh, Advocate, ami- 
cus curiae, for Petitioner; Mr. Naunit 
Lai, Advocate, for Respondent. 

The following Judgment of the 
Court was delivered by: 

BHARGAVA, J. — The petitioner in 
this petition under Aft. 32 of the Con- 


stitution was arrested and detained 
under an order made under S 3 (1) (a) 
(ii) of the Preventive Detention Act, 
1950 (hereinafter referred to as "the 
Act”) on 24th Apri), 1968. On the 30th 
August, 1968, he filed a petition in the 
High Court of Assam under Art 226 
of the Constitution for issue of a writ 
of Habeas Corpus. The same day he 
was released by the Government and, 
according to him, Vv^ithout being set at 
liberty, he was again put in detention 
in pursuance of a fresh order dated 
29th August, 1968 passed under Sec- 
tion 3 (1) (a) (ii) of the Act The 
grounds of detention were also served 
on the same day. He made his repre- 
sentation on 17th September, 1968 and 
his case was referred to the Advisory 
Board also on the same date. The re- 
port. of the Advisory Board was re- 
ceived on 28th October, 1968. On 7th 
November, 1968, his order of .deten- 
tion was confirmed by the Govern- 
ment on the basis of the report of the 
Advisory Board. This petition .was 
then received in this Court from . the 
petitioner in July, 1969, challenging 
his detention under the order dated 
29th August, 1968. The petition came 
up for hearing before a Bench of this 
Court on 29th Aug., 1969, when, at the 
request of the counsel for the State of 
Assam, time was granted by the Court 
till 8th September, 1969 to send for 
full material. Meanwhile, it appears 
that a fresh order for his detention . 
under Section 3 (1) (a) (ii) of the Act 
was issued on 28th August, 1969 and 
this order was served on the peti- 
tioner in Delhi on 29th August, 1969, 
after the adjournment had been ob- 
tained from this Court. Thereupon, 
the petitioner, • on 1st September, 1969, 
filed an application for amendment of 
the writ petition and for adding addi- 
tional new grounds so as to challeng'e 
the validity of .his detention under. the 
order dated 28th August, 1969 The 
grounds of detention under this nev/ 
order were also served on the peti- 
tioner on 29th August, 1969 "When 
this petition came up for hearing be- 
fore us on 9th September, 1969, learn- 
ed counsel for the State of Assam 
stated that no material had been' re- 
ceived from the Government and 
wanted time to be granted to meet 
the facts put forward in the applica 
tion dated 1st September, 1969. It 
appears that, though an officer was 
sent by the Government of Assam to 
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Delhi to serve the order dated 28th 
August. 1969 on the detenu which he 
did on 29th August, 1969,' no attempt 
was made to obtain the material for 
which time liad been obtained from 
the Court on 29th August, 1969. If a 
fresh order had been passed and had 
been served on the petitioner in super- 
session of the previous order winch 
was challenged in the writ petition) 
the Slate Government should have 
sent full material relating to this order 
which it became necessary for the 
petitioner to challenge by amending his 
will petition. Detention of a person 
witliout trial, even for a .single day, is 
a matter of great consequence and, 
lienee, we did not consider that in the 
circumstances mentioned above, there 
was anv iiistification for granting fur- 
ther time to the State Government to 
obtain material and file a reply. to this 
application dated 3st September, 1969. 

2. In ^’■iew bf the facts mentioned 
above, it is clear that the validity of 
the order of detention dated 29th 
August, 1968, which was first chal- 
lenged in the petition, has become im- 
material because the petitioner is now 
under dele'ntion by virtue of the fresh 
order dated 28th August, 1969 served 
on him on 29th August, 1969. In the 
counter-affidavit filed it was stated 
that the first order of detention dated 
24th April 1968 had automatically 
lapsed, because that order did not re- 
ceive the appi'oval of the State Gov- 
ernment within 12 days as required 
by Section 3 (3) of the Act. This ad- 
mission would indicate that, after the 
expiry of those 1 2 da 3 ’'s, the petitioner’s 
detention was not .lustified by any 
valid order passed in law until the 
second detention order was served on 
him on the 30th August, 1968 after 
releasing him from custody However, 
in the present writ petition, we are 
not concerned with the effect of this 
procedure adopted by the _ State Gov- 
ernment, because, even if it be as- 
sumed that the second order of deten- 
tion was validly served on the peti- 
tioner on 30th August, 1968, the period 
of that detention expired on 28th 
August, 1969 in view of Section 11-A 
of the Act which prescribes a maxi- 
mum period of 12 months for deten- 
tion under the Act on the basis of an 
order passed under Section 3 of the 
Act On 29th August, 1969, the deten- 
tion under the second oi’der dated 29th 
August, 1968 havmg expired, the State 
Government passed this third order of 


detention and served it on the peti- 
tioner while he was still in custody 
in Delhi. The question is whether the 
further detention under, this third 
order is valid. 

3. The provision contained in Sec- 
tion ll-A (2) of the Act clearly lays 
down the intention of Parliament that, 
on the basis of grounds found to exist 
at one time, the maximum period of 
detention under Section 3 should be 
12 months and no more. On the ex- 
pirv of that period, that order of de- 
ienlion would lapse; but a fresh order 
of dotrnlion is permitted to be passed 
under Section 13 (2) of the Act which 
is as follows: — 

"■13. (2) The revocation or expiry 
of a detention order shall not bar the 
making of a fresh detention order 
under Section 3 against the same per- 
son in any case where fresh facts 
have arisen after the date of revoca- 
tion or expiry on which the Central 
Government or a State Government or 
an offfeer, as the case may be, is satis- 
fied that such order should be made.’’ 
This provision clearly lays down that 
a fresh detention order can be made 
on the revocation or expiry of a previ- 
ous detention order only in cases _ 
whei e fresh facts .have arisen after ’ 
the date of revocation or expiry. This 
principle was explained by this Court 
in Hadibandhu Das v. District Magis- 
trate. Cuttack, AIR 1969 SC 43, 
where it was held. 

"On January 28, 1968, the State of 
Orissa purported to revoke the first 
order and . made a fresh order. 
The validity of t the fresh order 
dated January 28, 1968, made 

by the State of Orissa is challenged 
on the ground that it violates the ex- 
press provisions of Section 13 (2) of 
the Preventive Detention Act In 
terms that sub-section authorises the 
maMng of a fresh detention order 
against the same person against 
whom the previous order has 
b'een revoked or has expired in any 
case where fresh facts have arisen 
after the date of revocation or expiry, 
on which the detaining authority is 
satisfied that such an order should be 
made The clearest implication of Sec- 
tion 13 (2) is that after revocation or 
expiry of the previous order, no fresh 
order may issue on the, grounds on 
which the order revoked or expired 
had been made In the present case, 
the order dated December 15, 1967^ 
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passed by the District Magistrate, Cut- 
tack, was revoked on J anuary 28, 
1968, and soon thereafter a fresh 
order was served upon the appellant. 
It is not the case of the State that 
any fresh facts which had arisen after 
the date of revocation on which the 
State Government was satisfied that 
an order under Section 3 (1) (a) (ii) 
may be made. There was a fresh 
order but it was not based on any 
fresh facts.” 

In view of this decision, we have to 
see whether, in the present case, the 
requirements laid down by Sec. 13 (2) 
of the Act for, making a fresh order 
were or were not satisfied. The main 
requirement is that the order must be 
made not .merely on the past grounds, 
but on fresh facts which have arisen 
after the date of expiry. ' 

4. In the present case, we have 
compared the grounds of detention 
served in pursuance of the order dated 
28th August, 1969, with the grounds of 
detention which were served on the 
petitioner in pursuance *of the second 
detention order dated 29th August, 

1968, and we find that the two are 
identical, except that two small- para- 
graphs have been added when serving 
the grounds of detention in respect of 
the detention order dated 28th August, 

1969. These iiaragraphs are as follows: 

"That though in preventive custody, 

he has been maintaining links with 
Shah Syed Hussain and other associ- 
ates, v;ho went underground in Naga- 
land, through his friends and rela- 
tives Shah Syed Hussain and his 
gang since received some arms and 
explosives from Naga rebels for com- 
mitting acts of sabotage and creating 
large-scale disturbances, _ particularly 
in the plains areas along Assam-Naga- 
land border. 

That, in the circumstances, Shri 
Kshetra Gogol’s being at large will 
ieopardise the security of the State 
and the maintenance of public order in 
this region.”. 

The first one of these two paragraphs 
is the only one that purports to men- 
tion some ground in addition to the 
grounds which jvere included amongst 
the grounds which were the basis of 
the order dated 29th August, 1968. 
We. have found it very difficult to ap- 
preciate how a person in preventive 
-Custody could continue to maintain 
links with his associates outside fail 
who had gone underground even 


through his friends and relatives. If 
the present petitioner was able to 
maintain such links, it casts a sad re- 
flection on the persons in charge of 
him while he was in custody and, in 
any case, it would appear that his de- 
tention could serve no useful purpose. 
It appears to us^o be, in fact, very 
doubtful whether any such contacts 
could possibly have been maintained. 
However, even if we accept that such 
links were maintained, this additional 
ground mentioned does not satisfy the 
requirements ' of Section 13(2) of the 
Act, because the only allegation is that 
the links were maintained during the 
period of preventive detention Under 
Section 13 (2) what is required is that 
fresh facts should have arisen after 
the exDir.y of the previous detention. 
Facts arising during the period of de- 
tention are, therefore, not relevant 
when applying the provisions of Sec- 
tion 13 (2). In the present case, the 
fresh order was passed on 28th August 
1969, a day before the expiry, and it 
is obvious that no fresh facts could by 
that date arise and yet be held to have 
arisen after the date of expiry. The 
order dated 28th August, 1969 was 
therefore, not ■ at all iustified under 
Section 13 (2) of the Act and that 
order being in violation of the provi- 
sions of the Act has to be held to be 
invalid, so that the detention under 
that order is illegal. The petition is 
allowed. The petitioner shall be set 
at liberty forthwith. 

Petition allowed- 


1970 CRI. L. J. 1507 (¥ol. 76, C. N. 373) 
AIR 1970 SUPREME COURT 1094 
(V 57 C 360) 

{From Kerala: AIR 1968 Kerala 301) 
S. M. SIKRI, G. K. MITTER AND 
P. JAGANMOHAN REDDY, JJ. 

A. K. Gopalan and another, Appel- 
lants V. Noordeen, Respondent 
Criminal Appeal No 71 of 1968, D/- 
15-9-1969 

Contempt of Courts Act (1952), sec- 
tion — Proceedings cannot be said 
-to be imminent only when F. I, R. is 
filed but accused are not arrested — 
Statement published after arrest of 
accused is publication when proceed- 
ings are imminent. AIR 1968 Ker 301, 
Reversed. 
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Lodging 01 a first information report 
does not by itself establish that pro- 
ceedings in a court were imminent. It 
would depend on the facts 
a particular case whether 
cecdin"s are imminent or not. Whcic 
there are no other facts which tend to 
establish the imminence of proceedings 
in a court except the lodging of F. L it- 
and the accused were not arrested anc 
if it be relevant there was no proof 
that arrest was imminent wh^n the 
impugned statement was made, it can- 
nof be said that proceeding were im- 
minent when the statement was made 
bidinarily until an accused is arrest- 
ed it cannot be said that any proceed- 
m«s in a court are imminent -against 
ihat person because he may never be 
nrrested or be may be arrested aflm 
a lapse of months or years Cii APP 
?07 of 11158, D/- 23-M9G1 (SC) Rei. 
on; AIR 1968 Kerala 301. 

But when such a statement though 
made before the arrest of the accused, 
was published after the arrest of the 
accused, the publication 
c<'edings are imminent, and can dg 
"ubicct matter of a charge for con- 
tempt of courts. (Para U) 

Dictum— (Per Sikri and P. Jagan- 
mohan Reddy JJ.) , 

It would be an undue restriction on 
the liberty of free speech to l^Y dmvn 
that even before any arrest has bee 
made there should be no commen ., 
cn the facts of a particular ‘ 

some cases no doubt, especiallv 
^ases of public scandal regarding corn- 
panies? iUs the duty of a ^ree press to 
comment on s^ich topics so as to bring 
them to the attention of the 

Per Mitter J. (Contra) — The con- 
sensus of authorities, both m England 
and in India is that contempt of couit 
may be committed by any one mak- 
ing comment or publication of the ex- 
ceptioSble type if he knows or has 
reSon to believe that proceedings m 
court, though not actually begun are 
imminent 

A contempt of court may be com- 
mitted by a person when he knows or 
has good reason to believe that cri- 
minal proceedings are imminent, ihe 
test is whether the circumstances in 
‘which the alleged contemner makes 
the statement are such that a person 
of, ordinary prudence would be of 


opinion that criminal proceedings 
would soon be launched. Case lav/ 
Ref. (Para 24) 

Held on facts that v/hon the state- 
ment was made after lodging of F. I. 
Pi. but before the arrest of the accus- 
ed, it was not possible to hold that at 
lliat time such proceedings were not 
imminent or that the maker of the 
statement had no reasonable cause to 
believe that they were riot imminent. 

, (Para 17) 

Cases Itcfeircd: Chronological Paras 
(Ihor.) 3 All FR 439 = 1068-1 
- WLR 1761, R. V. Savundranaya- 
gan and Walker ' 8, 19, 24 

(1062) 1962-3 All ER 326, Attor- 
ney-General V, Bultei’worth 24 
(1961) Cn App No. 107 of 19.58, 

D/- 23-1-1961 (SC), Surendra 
Jilohanl^' V. Slate of Orissa 5, 7, 

21. 24 


(1957) 1957-1 QB 73= 1956-3 
All ER 494, Regina v, Odhams 
Press Ltd 19 

"(1943) AIR 1943 Lah 329 (V 30) = 
ILR'25 Lah 111, In the matter 
of "Tribune” Lahore 20 

(1939) air 1939 Mad 257 (V 26) = 
ILR (1939) Mad 46G = 40 Cri 
LJ 533 (SB), Tuljaram Rao v. 

Sir James Taylor 20 

(1927) 1927-1 KB 845 = 96 LJKB 
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Mr. A S^R. Chari, Sr. Advocate (Mr. 
B. R G. K. Achar, Advocate, with 
him) for Appellants, Mr. A. C. Jose, 
Advocate, M/s S K Mehta and K. L 
Mehta, Advocates of M/s K, L. Mehta 
and Co. and Miss Sona Bhatiani, Advo- 
cate, _ for Respondent; Mr. M R. K 
Pillai Advocate, for Advocate General, 
for State of Kerala 

The following Judgments of the 
Court were delivered by 

SIKRI, J.; (For himself and P. Jagan- 
inohan Reddy J.) — In this appeal bj'' 
certificate of fitness granted by the 
Kerala High Court two questions arise 
(1) Whether on the day when the ap- 
pellant, A, K.^ Gopalan, made the state- 
ment complained of or when it was 
published _m "Deshabhimani” any pro- 
ceedings in a court could be said to 
.be imminent; and (>2) whether this 
statement amounts to contempt of 
court. 

2. The facts in brief are that on 
September 11, 1967, the ruling' -parties 
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in Kerala State "staged what is called 
'Kerala Bandh’ A serious incident 
took place on that day during the 
course of which one C. P. Karunaka- 
"ran lost his life at a place called Kut- 
toor. A first information report was 
lodged on that very day. On Septem- 
ber 12, 1967 the first information 

report was transferred to another 
police station. On September 20, 1967, 
the appellant, A. K. Gopalan, made 
the following statement: 

"Tearful story. 

It was the story of a young man 
who had to sacrifice his life to the nak- 
ed goondaism of Congressmen, that 
was heard .from the trembling lips of 
so many people in Kuttoor. Had^ this 
tragedy occurred in the course 'of a 
sudden fight one could have under- 
stood it But what I was able to 
make out was that it was in prosecu- 
tion of a deliberate conspiracy to com- 
mit murder. It appears that a promi- 
nent Congress leader of the Cannanore 
District had given instructions for this 
the previous dav. It was as a result 
of being pounced upon and stabbed 
while he was in a -peaceful and disci- 
plined manner calling for the obser- 
vance of the Bandh by the closure of 
shops that Comrade C. P Karunaka- 
ran suffered martyrdom. Comrade 
Kunhikannan who was with him also 
suffered serious iniuries The police 
have seized an unlicensed loaded gun 
and other weapons from the shop of 
a congressman at the scene of occur- 
rence. 

Murder too was planned. 

Is it not to be inferred from all this 
that there was a pre-arranged plan to 
commit murder? The enlightened peo- 
ple of the locality were determined to 
press forward to the chosen destina- 
tion of that class for whom Comrade 
Karunakaran has sacrificed his life.” 

_3. On September 23, 1967 K P 

Noordeen was arrested along with his 
two brothers On September 24, 1967 
r,he Magistrate remanded the accused 
to police custody. In its issue dated 
September 25, 1967, the Malayalam 
Daily newspaper called "Deshabhi- 
mani” of which P. Govinda Pillai, the 
second appellant, was the editor and 
JI. Govihdankutty was the printer, 
printed the statement which we have 
reproduced above. On September 29. 
1967, all the three accused were pro- 
duced before the Magistrate On Octo- 
ber 5, 1967, bail was refused by the 
District Magistrate but was granted 
1970 Cn.L.J. 89. 
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by the Sessions Judge. On November 
1, 1967, Noordeen filed the petition 
under Ss. 3 and 4 of the Contempt 
of .Court’s Act (32 of 1952) implead- 
ing the three respondents, A. K. Gopa- 
lan, P. Govinda Pillai and'M. Govin- 
dankutty. 

4. The High Court held all the 
three respondents guilty of contempt 
of court and convicted them accord- 
ingly. The High Court imposed a sen- 
tence of fine of Rs. 200 on the first 
respondent and of administering an 
admonition to respondents 2 and 3. 
The High Court discharged respon- 
dents two and three after due admo- 
nition. The appellants A. K. Gopalan 
and P. Govinda Pillai having secured 
certificate of fitness under Article 134 
(1) (c) the appeal is now before us. 

5. This Court in Surendra Mohanty 
V State of Orissa, Cri Appl. No 107 
of 1958, D/- 23-1-1961 (SC) examined 
the question whether the publication 
of a statement at a time when the 
only step taken was the recording of 
first information report under S. 154, 
Cr. P. C , could be contempt of court. 
As the ludgment in this case has not 
been reported we think that we should 
'reproduce the main portion of the 
judgment. Kapur, J., speaking on be- 
half of the court, observed: 

"Before the publication of the com- 
ments complained of, only the first 
information report was filed in which 
though some persons were mentioned 
as being suspected of being responsi- 
ble for causing the breach in the bund, 
there was no definite allegation against 
any one of them. In the charge-sheet 
subsequently filed by the police these 
suspects do not appear to be amongst 
tne persons accused It was, there- 
iOre, argued that by the publication 
there could not be any tendency or 
likelihood to interfere with the due 
course of justice. The learned Addi- 
tional Solicitor-General for the State 
on the other hand that if 
there was a reasonable probability of 
a prosecution being launched against 
any person and such prosecution be 
merely imminent, the publication 
v.'ould be a contempt of court. 

The Contempt of Courts Act confers 
on the High Courts the power to 
punish for the contempt of inferior 
courts This power is both wide and 
has been termed arbitrary. The courts 
must exercise this power with circum- 
spection, carefully and with restraint 
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and only in cases where it is necessary 
for maintaining the course of iustice 
pure and unaffected. It must be shown 
that it was probable that the publica- 
tion would substantially interfere 
with the due course of iustice; com- 
mitment for contempt is not a matter 
of course but within the discretion of 
the court which must be exercised 
with caution. To constitute contempt 
it IS not necessary to show that as a 
matter of fact a fudge or a fury will 
be preiudiced by the offending publi- 
cation but the essence of the offence 
is conduct calculated to produce an 
almospheie of prciuclicc in the midst 
of which the proceedings will have to 
go on and a tendency, to interfere with 
the due course of jukice or to preiu- 
aice mankind against persons who are 
on trial or who may be brought to 
trial It must be used to preserve 
citizens’ right to have a fair Inal of 
their causes and proceedings in an al- 
mospheie free of all prejudice or pre- 
possession. It will bo contempt if 
there is a publication of any news, or 
comments wliicli have a tendency to 
or are calculated to or are likely to 
prefudice the parties or their causes 
or to iriterfeie with due course of ius- 
tice. 

As to when proceedings begin or when 
they are imminent for the purposes 
of the offence of contempt of court 
must depend upon the circumstances 
of each case, and it is unnecessary in 
this case to define the exact bounda- 
ries within which they are to be con- 
fined 

The filing of a first information report 
does not, by itself, establish that pro-, 
ceedings in a court of law are immi- 
nent In order to do this various other 
facts will have to be proved and in 
each case that question would depend 
on the facts proved.” 

6, Then Kapur, J. examined the 
facts of that case and observed: 

"In the present case all that happen- 
ed was that there was a first infor- 
mation report made to the police in 
which certain suspects were named; 
they were not arrested, investigation 
was started and on the date when the 
offending article was published no 
ludicial proceedings had been taken or 
were .contemplated against the per- 
sons named in the first information 
report Indeed after investigation the 
suspects named in that report were 
not sent up for trial. At the date this 
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offending publication was made there 
was no proceeding pending in a court 
of law nor was any such proceeding 
imminent.” 

7. On the first point it seems to us 
clear that on the facts of this case it 
cannot be said that any proceedings 
were imminent on September 20, 1967 
in„a Court. It is true that the first 
information renort was lodged ‘on Sep- 
tember 11, 1967, but this Court has 
definitely held in Surendra Mohanty’s 
case, Cn Appl. No. 107 of 1958 D/- 
23-1-1961 (SC) that lodging of a fiisi 
information report does not by itself 
establish that proceedings in a court 
weic imminent. This court further 
said that it would depend on the facts 
proved in a particular case whether 
the proceedings are imminent or not 
There are no other facts which tend 
to establish the imminence of pro- 
ceedings in a court. Even the accus- 
ed were not arrested till September 
23, 1967 and even if it be relevant 
there is no proof that arrest was im- 
minent on September 20, 1967 Ordi- 
narilv until an accused is arrested it 
cannot be said that any proceedings 
in a court are imminent against that 
person because he may never be 
arrested or he may be arrested after 
a lapse of months or years, 

8. It would be an undue restric- 

tion on the liberty of free speech to 
lav down that even before any arres^ 
has been made there should be no 
comments on the facts of a particular 
case. In some cases no doubt, especi- 
ailv in cases of public scandal regard- 
ing companies, it is the duty of .o 
free press to comment on such topics 
so as to bring them to the attention 
of the public. As observed by Sal- 
mon, L J., in R v. Savundranayagan 
and Walker, 1968-3 All ER 439. 'Tt 
IS ill the public interest that this 
should be done. Indeed, it is some- 
times largely because of facts dis- 
covered and brought to light by the 
press that criminals are brought to 
iustice The private individual is 
adequately protected by the law of 
^ defamatory statements 

published about him be untrue, or if 
any defamatory comment made about 
him IS unfair”. Salmon, L. J., further 
pointed out that "no one should ima- 
gine that he is safe from committal 
for contempt of court if, knowing or 
having good reason to believe thar 
criminal proceedings are imminent, he 
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chooses to publish matters calculated 
to preiudice a fair trial.” 

9. The learned counsel for the 
State urges that the crucial date is not 
September 20, 1967, when the state- 
ment was made, but September 25, 
1967, when the newspaper published 
the statement. The latter date may 
be relevant in the case of the ' other 
appellant but as far as Gopalan is con- 
cerned it is September 20, 1967, which 
is the relevant date There is no evi- 
dence that he was instrumental In 
getting this statebient published on 
September 25, 1967. 

10. We are accordingly of the opin- 
ion that the appellant Gopalan was 
wrongly convicted by the High Court 
There is no evidence that any proceed- 
ings in a court were imminent.^ 

' 11. Let us now examine the case 
of P. Govinda Pillai, the second ap- 
pellant The statement was publish- 
ed, as we have already said, in the 
daily newspaper called "Deshabhi- 
mani” on' September^ 25, 1967. Were 

any proceedings in a court imminent 
on that date*? The accused had already 
been arrested on September 23, 1969, 
in a serious ‘Cognizable case Arrest 
means that the police was prima facie 
on the right track The accused must 
have been produced before a magis- 
trate within 24 hours of the arrest in 
accordance with Article 21 of the Con- 
stitution, and the magistrate must 
have authorised further detention 
of the accused In these -circumstan- 
ces it is difficult to say that any pro- 
ceedings in a court were not immi- 
nent on that date The fact that the 
police may have - after investigation 
come -to the conclusion that the accus- 
ed was innocent does not make the 
proceedings any the less imminent. 
Proceedings in a court may be im- 
mment on one day and yet not be 
brought the next day. For instance, 
the accused may in the meantime die 
or he may be proved innocent. To 
advance the day of imminence to the 
day when the police makes a repprt 
under S 173, Cr. P. C. would do un- 
told harm to those who ^may actually 
be ultimatelv prosecute'd 'Not only 
will it tend to harm the accused but 
would also tend to subvert the scheme 
of our criminal law and procedure It 
would subvert it because it would 
tend to encourage public investiga- 
tion of a crime and a public discus- 
sion of the character and antecedents 


of an accused in detention. The inves- 
tigation of a cognizable case is emi- 
nently the province, of the police, and 
if a person has" information relevant 
to the commission of a particular 
crime there is nothing to prevent him 
from transmitting it to the police. This 
it seems to us would be the ordinarv 
rule in the case of an investigation of 
a murder. It may be that in an inves- 
tigation involving prolonged examina- 
tion of account books of companies 
and the ramifications of a conspiracy, 
proceedings may not be said to be im- 
minent as soon as the accused is arrest- 
ed.' ‘ Some of these cases take a long 
time to investigate and as observed by 
this court, it is difficult to lay down 
any inflexible rule. But as far as an 
investigation of a charge of murder is 
concerned once an accused has been 
arrested proceedings in court should 
be treated as imminent • 

, 12. In view of this conclusion, we 
must hold that as far as the appellant 
P. Govinda Pillai is concerned pro- 
ceedings in a court were imminent on 
September 25, 1967. 

13. It has not been argued that 
Govunda Pillai did not know of the 
arrest of the accused or that he had 
good reasons to believe that ho arrest- 
had been effected by September 25, 
1967. It is true that the statement 
does not mention the name of, the ac- 
cused but it does suggest that the per- 
son who committed the deliberate, 
murder was acting as a result of a 
conspiracy and it was not a case of a 
sudden fight. It seems to us that the 
statement would tend to preiudice 
mankind against the accused 

14. In the result we maintain the 
conviction entered by the^High Court 
against the appellant P. Govinda Pil- 
lai 

_ 15. Accordingly the appeal of A 
Gopalan is allowed and the appeal 
of P Govinda Pillai dismissed The 
fine, if already paid by A. K. Gopa- 
lan, shall be refunded 

16. MITTER, J.: — With respect T 
agree with -the order proposed as 
regards Govinda Pillai but I am un- 
able to concur- in allowing the appeal 
of the first appellant The facts are, 
stated sufficiently in the judgment of’ 
my learned brother and need not be 
repeated. He has held and indeed there 
can be no doubt that any publication 
or comment which has a tendency to 
or is calculated or likely to preiudice 
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the parties or their causes or with the 
due course of justice in pending pro- 
ceedings would constitute a contempt 
of court. It is also universally accept- 
ed that even if proceedings have not 
actually begun but are imminent con- 
duct of the kind referred to above 
would be punishable In mv view the 
consensus of authorities both in En- 
gland and in India is that contempt of 
court may be committed by any one 
making a comment or publication of 
the exceptionable type if he knows or 
has reason to believe that proceedings 
m court though not actually begun 
are imminent There does not appear 
to be any decision of this Court on the 
last aspect and it is therefore neces- 
sary to make a brief reference to the 
lautUorlUes. 

17. It is agreed that there were no 

proceedings pending in a court when 
the first appellant made his statement 
on September 20, 19G7 which was 

actually published in the Malayalam 
Daily newspaper in its issue dated 
September 25, 1967. In my view al- 
though no criminal proceedings were 
actually pending in any court on 20th 
September, it is not possible tn hold 
that at that time such proceedings 
.were not imminent or that the first 
appellant had no reasonable cause to 
Jbelieve that they were not imminent. 

18. The Contempt' of Courts Act, 
1952 does not purport to define what 
actually constitutes such contempt. 
This was done with a purpose as at- 
tempts to interfere with the course of 
.lustice are of so many different kinds 
and may be committed in circums- 
tances so various that the Legislature 
possiblv thought it unwise to define 
the limits thereof. Courts in India 
have referred to the manifold aspects 
of the law of Contempt of Court and 
accepted the principles laid down in 
English decisions which go back to a 
date well over a century. Early in 
the present century in Rex v. Parke, 
1903-2 KB 432 one Dougalwas brought 
up before the pettj' Sessions of Saffron 
Walden charged with forgery and 
remanded vdthout any evidence being 
taken Articles to his disadvantage ap- 
peared in a newspaper of which the 
defendant' was the editor. A rule was 
issued by the High Court to show 
cause v/hy he should not be committed 
for contempt of Court A point was 
taken that the lurisdiction would not 
be attracted if at the time of the pubh- 
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cation of the article complained of 
there were no' proceedings actually 
pending in any Court but the petty Ses- 
sions Court and that the jurisdiction 
to punisli the publishers of articles of, 
the kind before the Court was confined 
to cases in which at the moment of 
publication there was some cause 
actually pending in the High Court, 
In rejecting this contention Wills, J,, 
obseived: i 

"The reason why the publication of 
articles like those with which we have 
to deal IS located as a contempt of 
Court is because their tendency and 
sometimes their object is to deprive' 
the Court of the power of doing that 
which IS the end for which it exists — 
namely, to administer justice duly, 
w.paTVia’.Vy', avi-d vvi-lVi leleTeTipe sn’ieVy* 

. to the facts judiciallv brought before 
it. Their tendency is to reduce the 
Court which has to try the case to im- 
potence, so far as the effectual elimi- 
nation of prejudice and prepossession 

is concerned '.If it be once grasped 

that such is the nature of the offence, 
what possible difference can it make 
whether the particular Court which is 
thus sought to be deprived of its in- 
dependence, and its power of effecting 
the great end for which it is created, 
be at that moment in session or even 
actually constituted or not.” 

Dealing with the argument that the 
remedy onlv existed when there was 
a cause pending in the Court the 
Judge said: 

" . ...in very nearlv all the cases 
which have arisen there has been £ 
cause actually begun so that the ex- 
pression quite natural under the cir- 
cumstances, accentuates the fact, not 
that the case has been begun, but that 
it is not at an end. That is the cardi- 
nal consideration It is possible very 
effectually to poison the fountain of 
justice before it begins to flow. It is 
not possible to do so when the stream 
has ceased ” 

In a recent judgment of the Court of 
Appeal in England observations have 
been made which run counter to the 
dictum 111 the last sentence. 

19. The last extract from the judg- 
ment of Wills, J., was quoted by Lord 
Hewart. C J in R v. Daily Mirror, 
1927-1 KB 845 at p 851 and by Lord 
Goddard, C J in Regina v Odhams 
Press Ltd. 1957-1 QB 73 at p 81. 
Dealing v/ith the question 'whether 
mens rea was necessary to constitute 
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the offence the learned Chief > Justice 
said; 

'"It IS obvious that if a person does 
"^not know that proceedings have begun 
or are ihiminent, he cannot by writing 
or speech be said to influence the 
course of justice or to prejudice a liti- 
gant or accused person, but that is no 
answer if he publishes that which in 
fact is calculated to prejudice a fair 
trial.” 

In 1968-0 All ER 439 to be referred to 
in detail later, the Court of Appeal in 
England expressed' similar views in no 
unmistakable terms. 

20. We maT now turn to the deci- 
sions of our High Courts. In Tulja- 

'ram Rao v. Sir James Taylor, ILR 
(1939) Mad 466 at p. 476 = (AIR 1939 
Mad 257 at pp. 259-260) and in the 
matter of "Tribune”, Lahore, ILR 
25 Lah 111 = (AIR 1943 Lah 

329) opinions were expressed that 
a comment on proceedings which 
were imminent but not yet lau- 
nched in Court with knowledge of 
the fact was as much' a contempt as 
a comment of a case actually launch- 
ed According to the Lahore High 
Court it was sufficient that the pro- 
ceedings were imminent to the know- 
ledge of the person charged with con- 
tempt. 

21. It was pointed out in Cri. Appl. 
No. 107 of 1958, D/-23-1-1961 (SC) 
that- 

"As to when proceedings begin or 
when they are imminent for the pur- 
poses of the offence of contempt of 
Court must depend upon the circum- 
stances of* each case and it is unneces- 
sary in this case to define the exact 
boundaries' within which they are to 
be conbined. 

The filing of a first information -re- 
port does not, by itself, establish that 
proceedings in a Court of law are im- 
minent. In order to do this various 
other facts will have to be proved and 
in each case that question would de- 
pend on the facts proved.” 

The facts in Surendra Mohanty’s case, 
Cri. Appl. No. 107 of 1958, D/-23-1- 
1961 (SC), were that there was a 

breach in a bund in a big reservoir 
between August 12 and 13, 1953 as a 
re.sult of which some fields were flood- 
ed. On August 13, 1953, a first infor- 
mation was lodged at a police station 
stating that it had been cut and the 
cutting was suspected to have been 
done by one or more of the persons 


whose names were therein mentioned. 
The police thereupon started investi- 
gation and . on the 24th September 
under the orders -of the Sub-Divi- 
sional Magistrate statements of five 
witnesses were recorded presumably 
under Section 164, Criminal P. C. On 
October 26, 1953, a report called the 
chaige-sheet for an offence under Sec- 
tion 430, I. P. C , was received by the 
Magistrate who took cognizance and 
summoned the persons accused there- 
in and the proceedings were continued 
in the Court of the Magistrate. 
Between August 14 and October 26, 
1953, two Oriya -papers published com- 
ments in regard to the incident thus: 

"In the year 1952, a water reservoir 
had been constructed at Dangarpara 
,in the Titlagarh Sub-Division of the 
District of Bolangir by the Govern- 
ment at a cost of Rs. 33,000. This has 
been breached due to heavy rainfall. 
It is heard that 15 days before the 
breach of this bund, Abhut Sankh. 
Chintamani Subudhi and Bhagban 
Das and others of Lakhana on seeing 
the condition of the reservoir appre- 
hended a breach and brought it to the 
notice of the S D. O. and requested' 
him to open an escape for the dis- 
charge of the surplus water. But in 
spite of hearing this, the S. D. O. did 
not open -an escape. When there was 
excessive accumulation of water, the 
Bund was unable to withstand and 
gave way. 

It is heard that the S.D.O., in order 
to conceal his own fault, is accusing 
Mangra Najhi of Bana Bahai, Nila- 
mani Mahakud of Kumanbahal and 
Satya Ganda, -Banamali, Nariha and 
others of Dangarpara of the offences 
of cutting the bund and trying to 
create evidence by assaulting- them 
through the police and by keeping 
watch (over the locality). ’ 

If actually the aforesaid persons had 
reported to the S.D.O. regarding the 
said bund and the S. D. O. neglected in 
taking proper steps himself, why he 
should not be responsible for this.” ' . 
This Court held that the order of con- 
viction bv the High Court could not 
be sustained in view of the facts that 
on the' date when the offending article 
was published no judicial proceeding 
had been taken or were contemplated 
against the persons named in the first 
information report According to the 
report the breach was not caused 
through any .natural cause but was 
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due to cutting by some persons who 
were suspected. Indeed, after investi- 
gation the suspects named in that re- 
port were sent up for trial. On the 
date when the offending publication 
was made, there was no pioceeding 
pending in a Court of law nor was any 
such proceeding imminent. 

22, It is difficult to hold on the 
facts of this case that the first appel- 
lant did not know or had no reason to 
behove that proceedings in Court were 
not immirent when he made the state- 
ment on 20lh September. It is com- 
mon knowledge that whenever a man 
loses his life through a cause other 
thdn natural, the police will invariably 
come to the scene, take custody of the 
dead body and start mvostigationa 
Indeed under Section 174, Cr. P. C.. 
even when infoimation is leceivod that 
a person had died under circumstances 
raising a reasonable suspicion that 
some other person has committed an 
oftenco, It IS the duly of the officer in 
charge of the police station within 
whose iurisdiction the death occurs to 
give intimation thereof to the nearest 
Magistrate empowered to hold inques’ 
and to proceed to the place where the 
body of such deceased person is, to 
make an investigation and draw up a 
report. 

. 23. Here a person lost his life in 
broad daylight not by accident but by 
stabbing when two groups of people 
clashed One of the groups' was 
charged by the statement of the first 
appellant to be guilty of deliberate 
conspiracy to commit murder ,and it 
was further alleged that a preeminent 
member of that party had given in- 
structions for this, the day prior to 
the violent disturbance. The first ap- 
pellant was not an illiterate person 
who could not be reasonably expected 
to know that criminal proceedings were 
bound to be launched in respect of the 
affair, whether anybody would be suc- 
cessfully prosecuted is a different 
matter, but that would depend upon 
the evidence which would be brought 
before the Court But no person with 
any experience of worldly affairs, much 
less a person of the standing of the 
first appellant, a member of Parlia- 
ment^ and a leader of a political group 
could be ignorant of the fact that a 
murder m broad daylight when two 
groups of .people clash is sure to be 
investigated into and made the sub- 
iect of criminal proceedings. The 
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statement of the appellant suggests 
that he had made some personal en- 
quiries in the matter and had come to 
gather therefrom that certain members 
of a particular political party had en- 
tered into a conspiracy to murder and 
had actually carried their ' plan into 
execution. He had also charged a 
leader of a rival party, who was not 
named, with having given instructions 
the previous day. There can be ho 
doubt that the motive and the object 
was not only to further the cause of a 
particular political party but also to 
create an atmosphere of prejudice 
against members of that party and 
charge some of them with one of the 
most serious offences known to law, 
namely, that of conspiracy to murder 
followed by actual homicide 

24. In the case of 1968-3 All ER 
439 (supra) the Court of Appeal in 
England, although of opinion that a 
free pre.ss had the right and duty to 
comment on topics of public interest 
so as to bring them to the attention of 
public like the failure of an insurance 
company in which the moving figure 
was a man with an unsavoury record 
who appeared to have used large sums 
of the company’s money for his own 
purposes and disappeared abroad at a 
point of lime when there was nothing 
to suggest that criminal ‘proceedings 
were even in contemplation, yet took 
a diflerenf viev/ of the television pro- 
gramme depicting an* intendew with 
the appellant shortly after his return 
to England, when, according to the 
Court 

''it must surely have been obvious 
to everyone that he was about to be 
arrested and tried on charges on gross 
fraud ” 

Salmon, L J added- 

"It must not be supposed that pro- 
ceedings' to commit for contempt of 
Court can be instituted only in respect 
of matters published after, the pro- 
ceedings have actually begun No 
one should imagine that he is safe 
from committal for contempt of Court , 
if, knowing or having good reason to 
believe that criminal proceedings are 
imminent, he chooses to publish mat- 
ters calculated ‘ to prejudice a fair 
trial ” . , 

How jealously Courts of law regard 
the preservation of the purity of the 
course of justice . and the prevention 
and punishment of any attempt at 
pollution or perversion thereof as a 
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solemn obligation will appear from a 
recent decision of the English Court 
of Appeal in Attorney-General v. 
Butterwcrth, 1962-3 All ER 326. Thf 
words of Lord Denning, - M.R. are 
worth repeating. He said: 

"I have no hesitation in declaring 
that. the victinusation of a witness is a 
contempt of Court, whether done 
while the proceedings are pending or 
after they have finished. Such a con- 
tempt can be punished by the Court 
itself before which he has given evi- 
dence: and, so that those who think of 
doing such things may know where 
they stand. I .would add that, if the 
witness has been damnified' b.y it, he 
may well have redress in a Civil Couri 
for damages’-’. . . 

In my view, we should hold that a 
contempt of Court may be committed 
by a person when he knows or had 
good reason to believe that criminal 
proceedings are imminent. The test is 
whether the circumstances in which 
the alleged contemner makes the state- 
ment are sjuch that a person of ordi- 
nary prudence would be of opinion 
that criminal' proceedings would soon 
be launched In my way of thinking 
the first appellant must have realised 
on September 20, 1967 that the investi- 
gation by the police was sure to lead 
to cognizance of the . offence being 
taken bv a Magistrate and the prose- 
cution of some persons ior the offence 
of culpable homicide His statement 
itself shows that to his knowledge the 
police were on the track of the guilty 
and had seized an unlicensed loaded 
gun and other weapons from the shop 
of a person belonging to a political 
party some members whereof were 
being accused of the crime. I would, 
therefore, dismiss the appeal by the 
first appellant also. 

25. ORDER: In accordance with 
the opinion of the maiority, the appeal 
of A. K. Gopalan is allowed and the 
appeal of P. Govinda Pillai is dismiss- 
ed. The fine, if already paid by 
A K. Gopalan, shall be refunded. 

Order accordingly 
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Tapinder Singh, Appellant v. State of ' 
Punjab and another. Respondents. 

Criminal Appeal No. 244 of 1969, Dl~ 
7-5-1970. 

(A) Criminal P. C. (1898), S. 154 — 

First information reports — What 
constitutes — Anonymous telephone 
message at police station that .firing 
had taken place at a taxi stand — 
Mere fact that this information was 
first in point of time does not by itself 
clothe it with character of first infor- 
mation report. (Para 4) 

(B) Criminal P. C. (1898), S. 162(2) 

— Dying declaration — Falls within 

S. 32 (1) Evidence Act and is outside 
jprohibition in Section 162 (1) and is re- 
levant. (Para 4) 

(C) ‘ Constitution of India, Article 136 

— Appraisal of evidence by Supreme 
Court — Evidence given by eye-wit- 
nesses believed by High Court — 
Supreme Court will not ordinarilj' 
examine evidence afresh for itself — 
Original document missing from re- 
cord — Case being of a serious nature 
Supreme Court undertook to examine 
evidence in respect of the document. 
Criminal Appeal No. 120 of 1963, D/- 
10-8-1965 (SC), Rel. on. (Para 4) 

(D) Evidence Act (1872), Section 32 

— Dying declaration — Admissibility 
— Duty of Court — Conviction on its 
basis, 

A dying declaration is admitted in 
evidence on the principle of necessit.y. 
The fact that it is not tested by cross- 
examination on behalf of the accused 
merely serves to put the Court on its 
guard by imposing on it an obligation 
' to scrutinize all the relevant circums- 
tances If the dying declaration is 
acceptable as truthful then even in the 
absence of other corroborative evi- 
dence the Court can act upon it and 
convict the accused. AIR 1958 SC 22 
and AIR 1962 SC 439, Rel. on 

(Para 5) 

(E) Penal Code (1860), Section 302 

— Sentence — Offence committed 
deliberately and pre-planned — Capi- 
tal sentence held not excessive, 

(Para 8) 
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Cases Referred; Chronological Paras 

(1965) Criminal Appeal No. 120 
of 1963, D/- 10-8-1965 (SC). 
Ishwarlal Nanilal v. State of 
Gujarat 

(1964) AIR 1964 Punj 508 (V 51) = 
1964 (2) Cri LJ 718, Saroop . 
Singh V. State of Punjab 4 

(1962) AIR 1962 SC 439 (V 49) = 

1962 Supp (1) SCR 104, Harbans 
Singh V. State of Punjab 5 

(1958) AIR 1958 SC 22 (V 45) = 

1958 SCR 552 = 1958 Cri LJ 
106, Khushal Rao v. State of 
Bombay 5 

The following Judgment of the 
Court was delivered by • 

DUA, J. — In this appeal by special 
leave the appellant challenges his 
conviction and sentence under Sec- 
tion 302, I P. C. for the murder of his 
brother-in-law (husband of his wife’s 
sister). The occurrence is stated to 
have taken place on Sunday October 
8, 1968 dt about 4.45 p. m. near the 
clock tower in Ludhiana City. It is 
not disputed that on August 13, 1968 
the appellant Tapinder Singh, 
a business man and a Municipal Com- 
missioner, had lodged a first informa- 
tion report (Ex. PR) with the police 
station, Sadar, Ludhiana again.st 
Kulwant Singh, deceased whom_ he 
described as his Sandhu (his wife's 
sister’s husband) and one Ajit Singh, 
alleging that on the pretext of consult- 
ing him they had taken him in their 
car to the canal near the Agricultural 
College and after getting down from 
the car, when they had walked about 
150 paces on the banks of the canal, 
the deceased Kulwant Singh, saying 
that he would teach the appellant a les- 
son, whipped out a clasp-knife and 
attacked him. Ajit Singh also shout- 
ed that the appellant should not be al- 
lowed to escape. The appellant rais- 
ed alarm and tried to run away._ While 
endeavouring to ward off with his 
right hand the knife blow by Kulwant 
Singh the appellant’s right hand palm 
got wounded and started bleeding. Just 
at that moment Gurmel Singh, Sar- 
panch and Shamsher Singh, Lambar- 
dar, happened to pass that way in a 
car. They stopped the car. In the mean- 
lime Kulwant Singh and Ajit Singh got 
into their car and went away. Pursu- 
ant to this report admittedly a crimi- 
nal case was pending against the de- 
ceased when the' occurrence in question 
took place. Kulwant Singh, deceased. 


who had been arrested pursuant to 
that report, in a case under S. 307/324, 

I P. C„ was actually on bail on the 
date of the occurrence. According to 
the prosecution Gurdial Singh (P. W. 
7), father of the deceased Kulwant 
Singh IS employed as Works Manager 
in the Ludhiana Transport Company, 
which is a private concern and which 
plies buses on different routes in 
Ludlnana District. Gurdial Singh is 
also a share-holder of this Company, 
The workshop, the office and the taxi 
stand of this Company are located in 
Sarai Bansidhar which faces the clock 
tower. Gurdial- Singh, in addition, 
owns two taxis which he -runs on hire 
He also owns two private cars which 
are used both for personal require- 
ments and as taxis. The deceased 
used to look after these four vehicles. 
The father and the son used to live to- 
gether in Model Town, The two taxis 
used to remain at the Taxi Stand 
about 100 yards away from the clock * 
tower whereas the other two cars used 
to be parked at Gurdial Singh’s busi- 
ness premises. On August 8, 1968 at 
about 4.45 p m. the deceased was sitting 
on a Taldiat posh at the Taxi Stand 
It being a Sunday the shops in the 
neighbourhood were closed. Shersingh 
(P, W. 9). was standing close to the 
Takhat jsosh. Harnak Singh, the dri- 
ver of one of the taxis and Gurdial 
Singh were also present. At the taxi 
stand there was at that time only one 
taxi belonging to Gurdial Singh, The 
appellant came from the side of the 
railway station and fired at the deceas- 
ed five shots from his pistol After 
receiving three shots the deceased 
dropped doivn and the remaining two 
shots hit him when he was lying. The 
persons present there raised an alarm, 
shouting 'Don’t kill; don’t kill’. The- 
appellant, after firing the shots, brisk- 
ly walked back towards the railway 
station. The deceased who was bleed- 
ing profusely was taken in the taxi by 
Gurdial Singh, his father and Harnak 
Singh, the driver, to Dayanand Hospi- 
where they ' were advised to take 
the injured to Broivn’s Hospital becau- 
se his condition was serious It is in 
evidence that some person had teie- 
• phoned to the City Kotwali, Ludhiana 
on the day of the occurrence at about 
5.30 p.m, informing the police authori- 
ties that firing had taken place at Taxi 
^and, Ludhiana The person, giving 
the information on telephone, did not 
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disclose his identity; nor did he give 
any further particulars. When the 
police officer receiving the telephone 
message made further enquiries from 
him he disconnected the ■ telephone. 
This report was entered in the daily 
diary at 5.35 p.m. The Assistant Sub- 
Inspector, Hari Singh, along with As- 
sistant Sub-Inspectors -Ainrik 'Singh, 
Jagat Singh and Brahm Dev and con- 
stables 'Prakash Singh, Harbhajan 
Singh and Harbans Lai, left the police 
station in a government jeep for the 
Taxi Stand, Ludhiana near Jagraon 
Eus Stand on the Grand Trunk Road, 
about a furlong and a half away from 
the City Kotwali Police Station. From 
there Hari Singh learnt that the injur- 
ed man had been removed by some 
persons to Dayanand Hospital. As it 
was rumoured at the place of the oc- 
currence that the appellant Tapinder 
Singh had shot at the deceased, Hari 
Singh deputed Amrik Singh and Brahm 
Dev to search for him. Hari Singh 
himself, along -with Sub-Inspector 
Jagat Singh and the police constables 
left for Dayanand Hospital. From 
there they went to the Civil Hospital 
and then they proceeded to C. N. C 
Hospital at about 6.30 p.m. On enquiry 
they were informed that Kulwant 
Singh had been admitted there as an 
indoor patient. Hari Singh went up- 
stairs in the Surgical Ward and ob- 
tained the report (Ex. PH/13) prepar- 
ed bv Dr. B. Pothan who was in the 
Surgical Ward where Kulwant Singh 
was' lying. The statement of Kulwant 
Singh (Ex. PH) was also recorded by 
him at about 6.50 p m. in that w'^ard 
and the same 'after being read out by 
him wms thumb marked by Kulwant 
Singh as token of its correctness. That 
statement was forwarded to the police 
station. City Kotwali for registration 
of the case under S 307, I P C. Exhi- 
bit PM was also attested by 
Dr. Sandhu, House Surgeon. Hari 
Singh deputed Assistant Sub-Inspector, 
Jagat Singh to arrange for a Magis- 
trate for recording Kulwant^ Singh’s 
dying declaration in the hospital. The 
statement 'of Gurdial Singh, father of 
the deceased wras also recorded there 
at about 7.20 p. m. Jagat Singh, A. S. I. 
brought Shri Sukhdev Singh, P. C. S., 
Judicial Magistrate, First Class, to the 
Hospital at about 7.30 p. m. The dying 
declaration was, hov/ever, recorded at 
about 8.30 p.m. because Kulwan* 
Singh -was not found to be in a L. 


state of health to make the statement 
earlier. Kulwant Singh died at the 
operation theatre the same midnight. 
Pursuant to Ex PH/13 first informa- 
tion report was registered and the 
appellant committed to stand his trial 
for an offence under S. 302, I. P. C. 

2. The learned Additional Sessions 
Judge, believing Gurdial Singh (P. W. 

7) , Sukhdev Singh, Judicial Magistrate 
(P W'. 10) and Mukhtiar Singh, H. C. 
(P. W. 6) held proved the motive for 
the crime viz. that the appellant sus- 
pected illicit intimacy between his wife 
and the deceased who was married to 
her elder sister. According to the 
trial Judge the appellant for this rea- 
son bore a grudge against the deceased. 
The three eye-witnesses, Gurdial 
Singh. (P. W. 7), Harnak Singh (P. W. 

8) and Sher Singh (P. W. 9) were held 
to have given a true and correct ac- 
count of the occurrence and being wit- 
nesses whose presence at the place of 
occurrence was natural their evidence 
v/as considered trustworthy, which 
fully proved the case against the accus- 
ed. The dying declaration was also 
found to be free from infirmity and 
bemg categorical and natural the 
court considered it sufficient by itself 
to sustain the conviction. The circum.- 
stantial evidence, including that of the 
recovery of blood-stained earth from 
the place of occurrence, the recovery 
of blood-stained clothes of the deceased, 
the fact of the accused having abscond- 
ed and the recovery of the pistol and 
cartridges were also held to cor- 
roborate the prosecution story. Omi- 
ssion on the part of the prose- 
cution to produce a ballistic ex- 
pert was considered to be im- 
material and it was held not to 
weaken or cast a doubt on the pro- 
secution case because the oral evidence 
of eye-witnesses to the commission of 
the offence impressed the court to be 
trustworthy and acceptable. The trial 
court also took into consideration the 
allegations contained in an application 
presented by Gurdial Singh (P. W 7) 
in the course of the committal pro- 
ceedings in the court of Shri Mewa 
Singh Magistrate, on Nov. 20, 1968 ‘to 
the effect, inter alia, that an attempt 
was being made on behalf of the ac- 
cused to tamper with the prosecution 
witnesses The trial court convicted 
the accused under S. 302, 1. P. C. and 
imposed capital sentence. 

3. On appeal the High Court reject- 
ed the criticism on behalf of the 
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accused that the occurrence had not 
taken place at the spot and in the 
manner, deposed to by the eye-wit- 
nesses. On a detailed and exhaustive 
discussion of the arguments urged 
beiore the High Court it came to this 
conclusion 

. . that there was motive on the 
part of the appellant to commit this 
crime, that the three eye-witnesses 
produced bv the prosecution are relia- 
ble, they \vere present at .the time of 
the occurrence and ha-ce given a cor- 
rect version of the incident and that 
the medical evidence fully supports 
the prosecution and no suspicion is 
attached to it. The deceased made 
more than one dying declaration and 
we are satisfied that they were not 
induced and that the deceased gave a 
correct .version of the incident. The 
suggestion made that Tapinder Singh 
has been roped in on suspicion is not 
correct because implicit in such an 
argument is the suggestion that the 
crime w'as committed by somebody 
else. It v^as broads day light, the 
assailant must have been identified 
and consequently we are satisfied that 
the offence has been fully brought 
home to the appellant The place of 
the occurrence does not admit of anv 
doubt because there is good deal of 
e'udence on the record that blood was 
recovered from where the Takhat 
posh was kept by Gurdial Singh and 
there is no suggestion that the blood 
v/as found from anywhere else. 

The learned counsel has then urged 
that the offence does not fall under 
section 302, Indian Penal Code, but no 
reasons have been given as to why 
this is not an offence punishable under 
section 302, Indian Penal Code. 

Learned counsel urged that some- 
thing imust have happened which in- 
duced Tapinder Singh to commit this 
crime. There is nothing on the record, 
not even a suggestion, that anything 
happened. Tapinder Singh came armed 
with a pistol and fired as many as 
five shots at Kulwant Singh, two of 
which he fired on bis back when Kul- 
want Singh had fallen on the ground. 
The appellant, therefore, does not de- 
serve the lesser penalty contemplated 
by law Consequently, we uphold the 
conviction and, sentence imposed upon 
Tapinder Singh. The appeal is dis- 
missed and the sentence of death is 
confirmed."- 

■ 4. , On appeal in this - Court under 


Art. 13G of the Constitution, Mr. 
Nuruddin Ahmed, learned advocate 
for the appellant, addre.ssed .elaborate 
arguments challenging the conclusions 
of the courts below on which they 
have sustained the appellant’s ‘convic- 
tion lie started with an attack on the 
F. 1. Pu based on the dying declaration 
According to the counsel, the informa- 
tion in regard to the offence had al- 
ready been conveyed to the police by 
means of a telephone message "and the 
police had actually started investiga- 
tion on the basis of that information. 
This aigumenl was, however, not 
seriously persisted in and was counter- 
ed by the respondents on the autho- 
rity of the decision in Sarup Singh 
V Slate of Punjab, AIR 1964 Punj 50k 
■ The telephone message w’as received 
bv Han Singh, A S. I . Police Station, 
City Kotwali at 5 35 p m. on Septem- 
ber 8,1969 The person conveying the 
information did not disclose his iden- 
tity. nor did he give any other parti- 
culais and all that is said to have been 
conveyed was that firing had taken 
place at the taxi stand, Ludhiana 
.This was, of course, recorded in the 
daily diary of the police station by thej 
police officer responding to the tele- 
phone call But prima facie this cry- 
ptic and anonymous oral message 
winch did not in terms clearly specifv 
a cognuable offence cannot be treated 
as first information report The mere 
fact that this information was the first 
in point of time does not. by itself 
clothe it with the character of first 
information report. The question whe- 
ther or not a particular document edn- 
slitutes a first information report has, 
broadly speaking, to be determined on 
the relevant facts and circumstances 
of each case The appellant’s submis- 
xSion IS that since the police authorities 
had actually proceeded to the spot pur- 
suant to this information, however 
exiguous it may appear to the court, 
the dying declaration is hit byS 162, 
Cr. P C This submission is unaccept- 
able on the short ground that S 162 (2) 
Cr. P. C in express terms’ excludes 
from its purview’- statements failin'? 
within the provisions of S. 32 (1), 
Indian Evidence Act Indisputably 
the dying- declaration before us falls 
within S 32 (1), Indian Evidence Act 
and as such it is both relevant and 
outside the prohibition contained in 
S 1Q2 (i), Cr P. C. The counsel next 
contended’ that the dying declaration 
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does not contain a truthful version of 
the circumstances V in which Kulwant 
Singh had met with his death and, 
therefore, it should not be acted upon 
This argument is founded on the sub- 
mission that the deceased did not meet 
v/ith his death at the spot sworn by 
the prosecution witnesses and that 
none of those witnesses actually saw 
the occurrence because they were not 
present at the place and time where 
and when the deceased was shot at 
We are iar from impressed by this 
contention. The trial court and the 
High Court have both believed the 
three eye witnesses and have also reli- 
ed on the dying declaration. 'Normal- 
' ly, when the High Court believes the 
evidence given by the eye witnesses 
this Court accepts the appraisal of the 
evidence by that Court and does not 
examine the evidence afresh for itself 
unless, as observed by this Court in 
Brahmin- Ishwarlal Manilal v. State of 
Gujarat, Criminal Appeal No. - 120 of 
1963, D/- 10-8-1965 (SC): 

"It is made to appear that justice 
has failed for reason of some misap- 
prehension or mistake in the reading 
of the evidence by the High Court.” 

It was added in that judgment; 

"There must ordinarily be a sub- 
stantial error of law or procedure or a 
gross failure of justice by reason of 
misapprehension or ' mistake in read- 
ing the evidence or the appeal must 
involve a question of principle of 
general importance before this Court 
v/ill allow the oral evidence to be dis- 
cussed ” 

In the present case it was contended 
that the original document embodying 
the dying declaration is missing from 
the ludicial record and it is suggested 
that the mysterious disappearance of 
this important document during the 
committal proceedings was intended 
to remove from the record the evi- 
dence which would have shown that 
this dying declaration could not legal- 
ly constitute the basis of the F. I.' H 
dnd thereby frustrate the plea of the 
accused that S. 162, Cr. P. C operated 
as a bar to its admissibility. The bar 
created by S. 162 (1), Cr. P C.,^ as al- 
ready noticed is inapplicable to dying 
declarations But, as the original 
dying declaration has sornehow dis- 
appeared from the judicial record and 
the case is of a serious nature, we ^ 
undertook to examine the evidence in 
respect of the dying declaration. The 
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evidence of Shri Sukhdev Singh, Judi- 
cial Magistrate, as P. W. 10, is clear 
on the point. • The witness has repeat- 
ed in court the statement made to him 
by Kulwant Singh which was record- 
ed by the witness in Puniabi in his 
own hand An attempt was made bv 
Mr. Nuruddin to persuade us to hold 
that Shri Sukhdev Singh's statement 
IS not trustworthy. It was argued that 
there was no cogent reason for the 
Magistrate to permit the police offi- 
cers to make a copy of the dying 
declaration. This, according to the 
counsel, shows that the Magistrate 
acted in u manner .subservient to the 
demands of the police officers , and, 
therefore, his statement should not be 
taken on its face value. We do not 
agree ^ The Magistrate, as observed 
by the High Court, is quite' clear as 
to what the deceased had told him He 
has repeated the same in his statement 
,ia court. Exhibit PJ has been proved 
by him as a correct account of the 
dying declaration recorded by- him It 
is not imderstood how the -fact that 
the Investigating Officer was allowed 
to make a copy-of the dying declara- 
tion could go against the Magistrate. 
The dying declaration could legitimate- 
ly serve as a guide in’ further investi- 
gation. It was not argued that' the 
qying declaration being a confidential 
document had to be kept secret from 
the Investigating Officer. Our atten- 
tion was dra%vn by the respondents to 
the application dated November 20, 
1968 (Ex. PZ) filed by Gurdial Singh 
in the court of Shri Mewa ' Singh, 
Magistrate, for expeditious disposal 
of the commitment proceedings In 
that application it was suggested that 
the defence had got removed the dying 
declaration and statements under sec- 
tion 164, Cr P C. which had presum- 
ably been destroyed. According to the 
respondent’s suggestion it was the ac- 
cused who was interested in the dis- 
appearance of the original dying 
declaration from the record.- In this 
connection we may point out that on 
October 27, 1968 Shri Mewa Singh, 
Magistrate, had lodged a report with 
the police under Ss 379/409/201, 1 P. C 
alleging theft of the F.- 1. R., the dying 
declaration and statements of witnesses 
recorded under Section 164, Cr. P. C 
in the case. State v. Tapinder Singh. 
For the disposal of this appeal it is un- 
necessary for us to express any opin- 
ion as to who is responsible for the 
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disappearance of the dying declara- 
tion. That question was the subject 
matter of a criminal proceeding and 
Me have' not been informed about its 
fate 

5. The dying declaration is a state- 
ment bv a person as to the cause of 
his death or as to any of the circum- 
stances of the transaction which result- 
ed in his death and it becomes rele- 
vant under S. 32 (1) of the Indian 
Emdence Act in a case in which the 
cause of that person's death cornes 
into question. It is true that a dying 
declaration is not a deposition in court 
and it is neither made on oath nor in 
the presence of the accused It is, 
therefore, not tested by cross-examina- 
tion on behalf of the accused. But a 
dying declaration is admitted in evi- 
dence by way of an exception to the 
general rule against the admissibility 
of hearsay evidence, on the principle 
of necessity. The weak points of a 
dving declaration just mentioned mere- 
ly serve to put the court on its guard 
while testing its reliability, by impos- 
ing on It an obligation to closely scru- 
tinise all the relevant attendant cir- 
cumstances This Court in Kushal 
Rao V. State of Bombay, 1958 SCR 552 
at pp. 568-599 = (AIR 1958 SC 22 at 
pp, 28-29) laid doivn the test of relia- 
bility of a dying declaration as follows; 

“On a reviev/ of the relevant provi- 
sions of the Evidence Act and of the 
decided cases in the different High 
Courts in India and in this Court, we 
have come to the conclusion, m agree- 
ment with the opinion of the ' Full 
Bench of the Madras High Court, 
aforesaid, (1) that it cannot be laid 
down as an 'absolute rule of law that 
a dying declaration cannot form the 
sole basis of conviction unless it is 
corroborated; (2) that each case must 
be determined on its own facts keeping 
in view the circumstances in which the 
dying declaration was made; (3) that 
it cannot be laid down as a general 
proposition that a dying declaration is 
a weaker kind of, evidence than other 
pieces of evidence; (4) that a dying 
declaration stands on the same foot- 
ing as another piece of evidence and 
has to be ludged in the light of sur- 
rounding J circumstances and with 
reference to the principles governing 
the weighing of evidence; (5) that a 
dying declaration which has been re- 
corded by a competent- .Magistrate in 
the proper manner, that is to say. in 


the'foim of questions and answers,! 
and; as far as practicable, in the words 
of the maker of the declaration, stands 
on a much higher fooling than a dying 
declaration which depends upon oral 
testimony which may suffer from all 
the infirmities of human memory and 
human character, and (6) that in order 
to test the reliability of a dying de- 
claration, the Court has to keep in view 
the circumstances like the opportunity 
of the dying man for observation, for 
example, whether there was sufficient 
light if the crime was committed at 
night; whether the capacity of the man 
to remember the facts stated had not 
been impaired at the time he was 
making the statement, by circumstan- 
ces beyond his control, that the state- 
ment has been consistent throughout 
if he had several opportunities of mak- 
ing a dving declaration apart from the 
official record of it; and that the state- 
ment had been made at the earliest op- 
portunity and was not the result of 
tutoring by interested parties. 

Hence in order to pass the test of re- 
liability a dying declaration has to be 
subjected to a very close scrutiny, 
keeping in view the fact that the state-' 
ment has been made in the absence of 
the accused who had no opportunity 
of testing the veracity of the statement 
by cro.ss-examination But once the 
court has come to the conclusion that 
the dying declaration was the truthful 
version as to the circumstances of the^ 
death and the assailants of the victim,' 
there is no question of further corro- 
boration If, on the other hand, the 
Court, after examining the dying de- 
claration in all its aspects, and testing 
its veracity, has come to the conclu- 
sion that it IS not reliable by itself, 
and that it suffers from an infirmitv. 
then, without corroboration it can- 
not form the basis of a conviction. 
Ihus, the necessity for corroboration 
arises not from any inherent weaknes.s 
of a dying declaration as a piece o£ 
evidence, as held in some of the re- 
ported cases, but from the fact that the 
court; in a given case, has come to the 
conclusion that that particular dying 
declaration Was not free from the in- 
firmities referred to above or from sucli 
other infirmities as may be disclosed 
m evidence in that case”. 

This view was approved by a Bench 
of- five Judges in Harbans Singh v. 
State-of Punjab, (-1962) Supp 1 SCR 104 
~ (AIR 1962 SC 4.^9V Examining the 
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evidence in this case in the light of the 
[egal position as settled by this Court 
k>/e find that the dying declaration was 
recorded by the Magistrate within four 
hours of the occurrence. It is clear and 
concise and sounds " convincing. It re- 
:oi'ds; 

"Today at 4.45 pm. my Sandhu 
(wife’s sister’s husband) Tapinder Singh 
fired shots with -his pistol at me in the 
presence of Harnek Singh, Sher Singh 
and Gurdial Singh at the taxi stand. 
He suspected that I had illicit relations 
with his wife Tapinder Singh im'ur- 
ed me v/ith these fire shots ’’ 

Considering the nature and the num- 
ber of iniuries suffered by the deceas- 
ed and the natural 'anxiety of his 
father and others present at the spot 
to focus their attention on efforts to 
save his life we are unable to hold that 
he had within the short span of time 
between the occurrence and the mak- 
ing of the dying declaration been 
tutored to falsely name the appellant 
as his assailant in place of the real cul- 
prit and also to concoct a non-existent 
motive for the crime. It is unnecessary 
for us to refer to the earlier declara- 
tions contained in Ex. PM, Ex DC and 
Ex. PH/13 because the one recorded 
and proved by the Magistrate seems to 
us to be acceptable and free from in- 
firmity. If the dying declaration is 
acceptable as truthful then even in the 
absence of other corroborative evi- 
dence it would be open to the court to 
act upon the dying declaration and con- 
vict the appellant stated therein to be 
the offender. An accusation in a dy- 
ing declaration comes from the victim 
himself and if it is worthy of accept- 
ance then in view of its source the 
Court can safely act upon it. In this 
case, however, we have also the evi- 
dence of eye witnesses Gurdial Singh. 
(P W. 7), Harnek Singh (P. W. 8) and 
Sher Singh (P. W. 9) whose testimony 
appears to us to be trustworthy and 
unshaken No convincing reason has 
been urged on behalf of the appellant 
why these three witnesses and parti- 
cularly the father of the deceased 
should falsely implicate the appellant 
substituting him for the real assailant 
It is not a case in which, along with the 
real culprit, someone else, with whom 
the complainant has some scores to 
settle, has been added as a^ co-accused 
The only argument advanced on behalf 
of the appellant was that the deceased 
was shot at somewhere also and -not at 


the place where the prosecution wit- 
nesses allege he was shot at. It was 
emphasised that these three witnesses 
were not present at the place and time 
where the occurrence actually took 
place. This submission is, in our view, 
wholly unfounded and there is absolu- 
tely no material in support of it on the 
existing record. The probabilities are 
clearly against it. The fact that Han 
Singh, A. S. I. (P. W. 2) went to the 
place of occurrence and from there he 
learnt from someone that the injured 
person had been taken to Dayanand 
Hospital clearly negatives the appel- 
lant’s suggestion. The fact that the 
A S. I. did not remember the name of 
the person who gave this information 
would not detract from its truth On 
the contrary it appears to us to be per- 
fectly natural for the A S I in those 
circumstances not to attach much im- 
portance to the person who gave him 
this information. And then, the short 
duration within which the inj'ured per- 
son reached the hospital also shows 
that those who carried him to the hos- 
pital were close-by at the time of the 
occurrence and the suggestion that 
Gurdial Singh (P. W. 7), Harnek Singh 
(P. W 8) and Sher Singh (P. W. 9) 
must have been informed by someone 
after the occurrence does not seem to 
us to fit in with the rest of the picture 
We are, therefore, unable to accept the 
appellant’s suggestion that the deceased 
was shot at somewhere else away from 
the place of the occurrence as depos- 
ed by the eye witnesses. 

6. Some minor points were also 
sought to be raised by Mr. Nuruddin 
He said that the pair of shoes belong- 
ing to the deceased were left at the 
spot but they have not been traced 
The takhat posh on which the deceased 
was sitting has also not been proved 
to bear the marks of blood nor are the 
blood marks proved -on the seats of 
the car in which the deceased was taken 
to the hospital The counsel also tried 
to make a point out of the omission by 
the prosecution to prove blood stains 
on the clothes of Gurdial Singh (P. W 
7), .and Harnek Singh (P. W. 8) who 
had carried Kulwant Singh from the 
place of the occurrence to the hospital 
Omission to produce a ballistic expert 
was also adversely criticised These 
according to the counsel, are serious 
infirmities and these omissions militate 
against the prosecution story In our 
opinion, the criticism of the counsel 
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/suming to be legitimate, which we do 
^ot hold, relates to matters which are 
both insignificant and immaterial on 
the facts and circumstances of this 
case. They do not in any way affect 
the truth of the main elements of the 
prosecution story. On appeal under 
Art. 136 of the Constitution we do not 
think it IS open to this Court to allow 
such minor points to be raised for the 
purpose of showing defects in apprai- 
sal of the evidence by the High Court 
and for evaluating the evidence for 
ourselves so as to arrive at conclusions 
di Iferent from those of the High Court. 
The eye witnesses having been believ- 
ed, those points lose all importance and 
cannot be pressed in this Court. 

7. Considerable stress was laid on 
behalf of the appellant on the submis- 
sion that according to the folder Ex. DC 
one Trilochan Singh was present in 
the hospital as a friend or relation ol 
the ini'ured person. From this it was 
sought to be inferred that Gurdial 
Singh, father of Kulwant Singh, had 
not accompanied his son to the hospi- 
tal and that this would show that the 
eye witnesses are not telling the truth 
The argument seems to us to be with- 
out any basis and is misconceived In 
the first instance the name of Trilochan 
Singh on the folder has not been prov- 
ed It IS the contents of Ex. DC which 
have been proved by Dr. E Potahan 
(P W 1 at the trial) who had appeared 
as P. W. 10 in the Court of the Com- 
mitting Magistrate Secondly in this do- 
cument as we have verified from the 
original record Gurdial Singh is actual- 
ly mentioned as the father of the in- 
jured person. We are, therefore, not 
impressed by the submission that Ex. 
DC goes against the testimony of the 
eye witnesses Incidentally, Ex. DC 
also contains the precise information 
which was. the subiect matter of 'the 
dying declaration ilt apnears that in 
order to discredit Ex. DC with respect 
to the information about, the appellant 
being the assailant, the name of one 
Trilochan Singh (whose identity still 
remains unknown) was somehow made 
to appear on the folder but as it has 
not been legally proved and-not referr- 
ed to by any witness we need say noth- 
ing more about it This argument thus 
also fails. The submission' that the 
medical evidence contradicts the ver- 
sion given by eye witnesses also re- 
' mains unsubstantiated on the' record 

8. As a last resort it was contended 
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that if the motive alleged by the prose- 
cution IS accepted, then the sentence 
imposed would appear to be excessive.' 
In our view, the manner Tn which the 
five shots .were fired at the deceased 
clearly shows that the offence committ- 
ed was deliberate and pre-planned We 
are unable to find any cogent ground 
for interference with the sentence. The 
appeal accordingly f{uls and is dis- 
missed 

Appeal dismissed 
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Harnalh Singh, Appellant v. The- 
State of " Madhya Pradesh, Respon- 
dent. 

Criminal Appeal No. 130 of 1966, D^- 
27-9-1968. 

(A) Criminal P. C. (1898), S. 164 — 
Power to record statements and con- 
fcs.sions — Magistrate conducting iden- 
tilication proceedings — Duty of. 

A Magistrate when called upon to 
conduct ’ identification proceedings 
should confine his attention only lo 
the steps to be taken to ' ensure that 
the witnesses were able to identify 
certain persons alleged lo have been 
concerned in the commission of the 
crime. If the Iilagistrate transgresse.s 
this limit and records other statements 
which may have a. bearing in establish- 
ing the guilt of the accused this must 
be done strictly in accordance with tlie 
provisions of Section 164. 

Where a Magistrate having onlv 
•third class powers recorded statemen*^s 
of identifying witnesses in support of 
the identification of the accused and 
also recorded what the witness had 
said after identifying particular ac- 
cused ’this statement would be ipadmis- 
sible as being in contravention of Sec- 
tion 164 but this would not apply to 
the record by him to the effect that the 
witnesses correctly identified the ac- 
cused. AIR 1961 SC 1527 Rel. on 

(Paras 13, 14) 

(B) Evidence Act (1872), S.' 9 — 
Identification parades — Reasons for 

'’’(Criminal Appeal No 55 of 1964, D/- 
24-4-1965— Madh Pra ) 
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and scope of — Stated. AIR 1955 SC 
104 Rel. on. (Para 9) 

Cases Referred: Chronological Paras 
(1961) AIR 1961 SC 1527 (V 48) = 
(1962) 1 SCR 662 = 1961 (2) 

Cri LJ 705, Deep Chand v. ^ 

State of Raiasthan 12, 13 

(1955) AIR 1955 SC 104 (V 42) = 
1955-1 SCR 903 = 1955 Cri 
LJ 196, Ramkrishan Mithan- 
lal Sharma v. State of Bombay 9 
(1936) AIR 1936 PC 253 (2) 

(V 23) = 37 Cri LJ 897, Nazir 
Ahmad v. King Emperor 9, 11, 12 
(1918) AIR 1918 Cal 88 (V 5) = 

ILR 45 Cal 557 = 19 Cri LJ 
-305. Amiruddin , Ahmed- v. 

Emperor 1-2 

Mr. R. L. Kohli, Advocate, for Ap- 
pellant; Mr. I. N. Shroff, Advocate, for 
Respondent. 

The following Judgment of the 
Court was delivered' by 

MITTER, J. — This is an appeal by' 
Special Leave from the iudgment and 
order of the Madhya Pradesh High 
Court, Gwalior Bench on April 24,' 
1965 in Criminal Appeal No. 55 of 
1964 - The said appeal was heard and 
disposed of along with two other 
appeals Nos. 44 and 45 of 1964. The 
appellant before us, Harhath Singh 
was the appellant in Appeal No. 55 of 
1964 while Narayan Singh and Chhote- 
lal were the appellants in the other 
two appeals. Narayan Singh ^ and 
Hamath Singh were convicted by the 
Additional Sessions Judge, _ Morena, 
under Section 395 of the Indian Penal 
Code while Chhotelal was convicted 
in the same trial under Section 395 
read with S. 75 of .the Indian Penal 
Code 

2. The prosecution case was as 
follows. There was a dacoity at the 
house of one -Dhudilal in village 
Chhota Khada on the night of 
December 10, 1962 in which the in- 
mates of the house were beaten and 
property, to wit, Rs. 350 in currency 
notes, some silver ornaments etc , be- 
longing to one Raghunath were taken 
away by , the dacoits from the said 
house. Ramkumar (P. W 1) raised 
an alarm which brought the neigh- 
bours on the scene and one of the 
dacoits, Chhotelal, was caught on the 
spot and handed over to the Police. 
The first information report was lodg- 
ed by Dhudilal at about 9 am. on 
the following morning. During investi- 
gation Rs. 335 in currency notes be- 


sides some silver articles and small 
change were found on the person of 
Chhotelal. Some articles were alsa 
produced by Narayan Singh on 
December 12, 1962. On the same day, 
on a personal search of the appel- 
lant, Hamath Singh, four George V 
Silver rupee coins one Victoria silver 
rupee coin, one silver half-rupee coin 
and one old square coin with vermilion 
on them were found and seized. On 
December 25, 1962 there were test 
identification parades of the accused 
and all the appellants were identified 
by some of the eye-witnesses. The 
appellant, Hamath Singh, was identi- 
fied by Ramkumar (P. W. 1), Panabai 
(P. W. 13), and Hari Shankar (P. W. 
15). The Articles seized from the 
accused were ■ also identified. Chhote- 
lal admitted his presence in the village 
on the night of the incident and the 
seizure of Rs 335 from his person but 
claimed them as his own. He denied 
,)lhe seizure of the other articles from 
his possession Narayan Singh denied 
(the^ recover.y of any articles from his 
house while the appellant, Harnath 
Singh, admitted the seizure of fii^e 
rupee coins and the 'square coin from 
his person but claimed them as his 
own. 

3. The Sessions Judge found all 
the accused guilty and sentenced 
them as stated 

4. So far as the appellant Harnath 
Singh is concerned, the High Court 
held that he had been "identified as 
one of the dacoits by Ramkumar (P. 
W 1), Panabai (P. W 13) and Han 
Shankar (P. W. 15)” and they had 
also "identified him earlier in a test 
identification parade.” Discussing the 
question as to whether the evidence 
with regard to the test identification 
parade was admissible in view of the 
fact that it was conducted by a Magis- 
trate of the Third class who was not 
empowered to record statements under 
Section 164 of the Criminal Procedure 
Code, the High Court was of the view 
that . 

"the test identification parade 

cannot be disregarded as of no value 
under the circumstances of the case.” 

5. The High Court then went on to 
consider the evidence against the 
appellant as to his being concerned 
in the dacoity.' It relied on the testi- 
mony of Ramkumar, P. W. 1, that the 
appellant was standing near his sister, 
Tulsabai and had a Gajkundi and was 
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Ramkumar had also Canal Project from December 9, 1962. 

While 


ring crackers. 

^iven a description of the appellant to 
'the Police and stated in his evidence 
that he was able to identify him from 
his facial features Panabai, another 
of the identifying witnesses, had stal- 
ed that the aippellant was wearinl^ a 
black coat and was flashing a torch. 
The third identifying witness, Han 
Shankar, could give no special reason 
for identifying the appellant but stat- 
ed that he was standing near his aunt. 
Tulsabai. All these witnesses stated 
that they had identified the appellant 
in the identification parade. Tulsabai 
did not identify the appellant but had 
stated that the person standing near 
her had a black coat on. The High 
Court held on the evidence that there 
was no sufficient reason to discard the 
testimony of those persons on the 
point of their identifying the appellant 
as one of the dacoits although there 
were some minor discrepancies in 
their statements. The High Court 
also found that the evidence of the 
witnesses was amply corroborated 
from other evidence on record. 

6. One of the circumstances which 
corroborated the testimony of the 
witnesses,- according to the High 
•Court, v"*s the unexplained possession 
of the appellant of' some of the arti- 
cles taken away by the dacoits from 
the scene after the incident. In the 
first information report there had 
been specific mention of the loss of 
four George V rupee coins, one 
Victoria rupee coin and a gilt half 
rupee piece. These correspond with 
the recovery from the appellant along 
•with one square com probably of brass 
all bearing marks of vermilion This 
mark was explained by Raghunath, 
the claimant- of the coins as having 
been used in the Diwali pooia The 
High Court did not accept the appel- 
lant’s version of his having carried 
them on his person because they used 
to be worshipped by his father and 
grandfather The -High Court held 
that the presence of the square piece 
.in his possession showed his complicity 
-in the offence According to Raghu- 
nath this coin was kept separately 
from the other coins but all bore 
vermilion mark because of their use 
■in the pooja. 

7. The second circumstance incri- 
minating the appellant as found by the 
High Court was his unexplained 
absence from duty in the Chambal 


the appellant admitted ms 
absence from duty he tried to account 
for it by saying that he was ill but 
offered no independent witness to 
establish his statement. Accordingly, - 
the High Court found itself unable 
to disturb the conviction of the appel- 
lant under Section 395 and dismissed 
the appeal. 

8. Before us learned counsel for 
the appellant contended that the con- 
viction of the appellant could not 
stand in • view of the reliance of the 
High Court on the record of’ the test 
identification parade. In our opinion, 
the learned Judges of the High Court 
did not affirm the conviction relying 
merely or mainly on the said report. 
The elaborate discussion on this point 
appears to have been prompted by 
the two judgments in Appeal No. 218/ 
1963 and Appeal No 35/1964 of the 
same High Court on w'hich reliance 
was placed by counsel for the accused 
As noted already, the view of the High 
Court was that the test identification 
parade could not be discarded as of no 
value in the circumstances of the case. 
It w'as only after recording the said 
view that the High Court proceeded 
to consider the evidence of the 
witnessses and the circumstances 
which corroborated their testimony. 
These w’^ere only two as discussed 
above. It appears therefore that 
although the High Court did not reject 
the testimony of the Naib Tehsildar, 
Dinkar Rao who presided at the 
parade, it really upheld the conviction 
of the appellant on other evidence on 
the record. 

9. Relying principally on the judg- 
ment of the Judicial Committee of the 
Privy Council in Nazir Ahmad v. 
King Emperor, AIR M36 PC 253 /2) 
and on certain observations of this 
Court in Ramkrishan Mithanlal 
^ State of Bombay, 1955-1 
SCR 903 (AIR 1955 SC 104) counsel 
for the appellant attacked the identifi- 
cation proceedings as being without 
lurisdiction and as such inadmissible , 
in evidence. It W'^as further argued 
that if ^th& High Court had reiected 
the said evidence, it would not ha\‘e 
maintained the conviction of the 
appellant In order to appreciate the 
foundation for' this argument, it is 
necessary to take a brief note of the 
reason for holding identification pro- 
ceedings and the scope thereof. During 
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A Heart-felt Appreciation of A. 1 R. 
from a Retired High Court Judge, 
and Subscriber for nearly 50 Years. 

I may avail myself of this opportunity to express 
my appreciation of the service that your Journal has 
been rendering to the profession. I started subscribing 
to it in 1924 when I was practising' in the District 
Courts at Jullunder (Punjab). I continued to subscribe 
to it when I shifted to Lahore for practice in the 
High Court. I suspended subscribing to it for a period 
of well-nigh five years on my appointment as a Judge 
of the High Court of the Punjab because I could then 
get it at Government cost. However on resuming 
practice in the Supreme Court after my retirement, 
1 had not only to resume subscribing to it but also to 
buy the Volumes for the intervening years. During 
the period of weU-nigh fifty years that I was sub- 
scribing to it, I always found the reporting to be 

r 

careful and up-to-date. I was particularly impressed 
with the care and precision with which the headnotes 
were, by and large, prepared. 

In the end, let me both thank and congratulate 
the management and the editorial staff for the service 
they have been rendering to the profession since its 
inception. During this period, many mushroom Law 
periodicals started publication, but like mushrooms 
they disappeared. 

It is in the fitness of things'to be enabled to give 
expression to my feelings. on the termination of a 
connection extending well-nigh over half-a-century. 


Sd/- Achhru Earn 
(Retired Judge, 
High Court of Punjab 
and Senior Advocate, 
Supreme Court of India.) 
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SUBJECT INDEX 


BOMBAY PBOHIBITION ACT (25 of 1949) 
See under Prohibition. ' " ' ' 


CIVIL PROCEDURE CODE ‘ (5 of 1008) * ' ’ 

— Pre.— Inlerprotation of Statutes — Sge.Public 
Safely— J- & K. Praventive DalenflOn Act' (13' 6? 

1904), S. 3(1) (a) (i) , J.&K. 1229B(CN308), 

; Pre. — Interpretation of Statutes — Duty of 

Court — Intention of legislature must be given 
effect even if legislature has failed to clothe its 
intention in precise and scientific phraseology 

r Tripura 304F(CrN 304), I , rin 

S 115— Revision — High Court vrill interfere ' 

if order under S 145, Criminal P, C.-^does not 
show existence of apprehension ' •of breach" of 
peace , ' , Pali2p2B (C N 320) , 


CONSTITUTION OF INDIA fcon/dj 

• Art.' 136— Supremo Court'declioing to accept 

cerliGcate under Art. 134 (1) (c) can aIlo!y appel- 

'lant to apply uhder Art. 136, iif’piidpir cases 

A. . , SC 1204B (C N 324) 

■ Alt. 311 (2) and.Troviiso’'('a) * — Reasonable 

opportunity for delinquent — Words ''criminal 
charge" in. Proviso (a) —’Meaning — Delinquent 
convicted under S, 29, Police Act, and dismissed 
—Art. 311(2) Proviso, (a) applies— Hence Art 311 
(2) is inapplicable Cal 1225A (C N 806) 


CONSTITUTION OF INDIA 

Art. 14 — Equality before Law — Collection 

of evidence against accused and filing charge, 
sheet- Discretionary with police .Prosecution of 
some accused and discharge of others on the basis 
of evidence collected by poliee Nqt discrimina- 
tory ' Bom IBIGA (C N 305) 

Art. 134 (1) (c)-Certiflca!D of ’fitness-— jHfgbi 

Court must be satisfied that ,thp appeal involves^ 
some substantial question of law- f 

,f 5 C J2e4A>(C N 324) 

U t ' {•- J fff 


r ■ 'u'lj'" Proviso (a)— Exemption 

Jrom holding inquiry and giving opportunity 
"Under. ‘Atl. -311 (2)— Exemption js, for benefit of 
aoministraRon and is conducive to public 
interests— Govorqmont mot estopped from cialmiag 
after inquiry — (Evidence 
Act (1872), S 115) Cal 1225B (G N 306) 

(2) — Reasonable opportunity to 
delinquent— Police oiEcer absenting from duty, 
dismissed No suspension order passed — Notice 
lOr treating absence as leave without pay not given 
—Extraordinary leave not sought — Famed leave 

of absence lili dis- 
Iflatfn ooooot ^ treated as extraordinary 

~°®f*” 9 U 0 i!t entitled to full 
.salary as if on duty Cal 1225C (C N 306) 



CONSTITUTION OF INDIA (contd.) 

Proviso (a) — Conviction 
recorded by competent Court on criminal charee 
—Until set aside in appeal or revision such convic- 
tion remains efFective— Such conviction can be 
made basis of dismissal, removal or reduction in 
rank ot public servant Mad 1185 (C N 294) 


Subject Index, GEl. L. 1970 September 


CONTRACT ACT (9 of 1872) 

3 — ^ 3 house- Passing of consi- 

deration— Third party cannot challenge 

' ^ Madh-Pra 1176B (C N 291) 

CRIMINAL PROCEDURE CODE (5 of 1898), 

^ S. 107— No action under S. 117 (3) unless 

person proceeded against under S. 107 has 
appeared before Court— See Criminal P C. (1898) 
S. 117 (1) and (3) • Pat 1243A (C N 314) 

— S. 107-Petitioners opening daily market near 
Government market- Interference by Thikedars 
of Govt, with free choice of shop-keepers- Majris- 
trate sho^uld have drawn proceeding under S 107 
against Thikedars rather than against petitioners 

77^' and^sl\o7-l£^cuon 

under sub-s. (3) before enquiry under sub-s. (1).— 

Pat 1243A (C N 314) 
— -S. 117 (3)— Initial order itself illegal — Order 
under sub-s. (3) must also bo set aside 

’ o ion , • Pat 1243B (C N 314) 

“ — b. 133— Application complaining of obstruc- 
tion to public pathway — Allegation of likelihood 
ot breach of peace -also found to be made out— 
Uase falls under S. 147 and not under S. 133— 
CriminalP. C.{ 1898), S. 147 ^ 

Tripura 1212B (C N 304) 
public 

right is denied — Provisions are mandatory — 
Ignoring earlier cause shown in denial of public 
right and relying on its not being shown again 
during later site inspection is illegal and vitiates 
consequential order for removal of alleired 
encroachment Pat 1249 (C N 318) 

14b -Proceedings under - Magistrate dis- 
carding affidavits filed by parties in support of 
their c aims on 'ground that affidavits were not 
sworn before him -Held, order of Magistrate was 
improper J & K 1167 (C N 288) 

S. 145— Proceedings under — Question to 
which party subject-matter of dispute pertains is 
determination— Jurisdiction of 
Magistrate IS confined to determination of question 
ot actual physical possession of subject-matter of 
of preliminary order irrespective 

^ parties to claim possession 

tnereot Orissa lig4A (C N 298) 

'~S. 145— Proceedings under police renort- 
Magistrate is entitled to peruse police report for 

uad as to identity of 
subject-matter of dispute — It is inadmissible^ as 

oartrprVfl“<r- relating to possession of 
parties— Magistrate commits illegality in utilismtr 
facts stated in police report in inquiry^regSd me 
possession and relying on it while determinmg thf 
C r^. Orissa 1194C (C N 298) 

445-Dispute regarding land — Apprehen- 
sion about breach of peace essential to initiate 
proceeding under - Magistrate's order must show 
his satisfaction about existence of such apprehend 
. Pat 1252A (C N 320) 

771 k 145-Dispulo about land likely to cause 
su6h Peace-Magistrafe’s order must show 
such apprehension— Mere mention in notice to 
, parties is not enough Pat 1252C (C N 320) 


CRIMINAL P. C. (coiitd.) 

-~S. 145 (4)— Proceedings under— Perusal of 
^L®'®bate can accept or reject affida- 
— S i°''"o “S’® (C N 298) 

appointment of receiver by Qvd Court-Seed‘s 
mgs under S. 145 need not be stayed— Question of 
stay does not depend upon ultimate result of civil 

‘“'"^diate necessity for avoidance 

A I^R '"volved. A I R 1909 Raj' 82 & 

— s. 145 (e)-Final order-MSst^i? Korn? 

dering evidence or coming to a fikinp as to wMnh 

faVd possession of disputed 

land on date of preliminary order or if there" was 

wrongful dispossession with n two 
preliminary Mder^ 

Id BDS6DC0 of such findlDI? fho nrrlof* T I • 

possession of a party is noMegal ^ ^^eclaring 
Ss. 147 and 1 a „ ^ ^ 298) 

't pST- “ te ol 

likelihood of breach of peace also u 

».d. .„,-Ca,e,a,k 

147 .1 C k Tr 1212B (C N 304) 

S. 147 and Seh. V Form XXIV — 

order not in form No. XXIV of Sch. V-dS nm 

uln to final and not 

the preliminary order Tripura 1212C (C N 304) 

c 147 r' ■ ■ , J'^tpura 1212D (C N 304) 

hm, ,n 41 ^ 0 ?'"™.' I2Ui‘JT^ 

•removal of obstruction while deeffi^ri^g^'the rmht 

o W7 „ , . Tripura 1212E(CN 304) 

ceeding under S.* h*7 — M^g^s^trate has^n 
direct that such costs shall Kid-ip P 

to flL taK‘e7ordi7?Xn^^^^ 
of exercise is Salor^only wlfe^M ^ 
first finds that such right eSts - 
exercising right to How of eaves w7nr'‘^ 
ing house for too short a psrLd - . 

therefore* holdincr thaP nrr^k ^*^S^strat6| 

?.d p.s„’.ro?d"f 

.Pgnghl- Order held r 'wWn'SJI.S 
s’ ,40 ,n. „ , , „ Pat 1250 (CN 319) 

party in proceeding under S?° 147 l‘Ma 2 ?t 
power to direct that such costs sLll1,e%a[d 

Ss. 150 (3) and 173-rom«i3^1^^ I? ^ ^04) 

police to investigate' under 
and submit report under S j ° 

plaint filed by comDiamanf irf 7 ® ‘'°™- 

facts alleged in the first coiiiDlaint —®°iw 
cannot take cognisance nf iko j ^^Bistrate 
without calJiSr Urn ™ ,?“mplamt 

submitted by them under S. 173 Pobca to be 

9 ifli ni v ■ . 1183 (C N 293) 

3. l«l ( J)— Examination of witness hv 
— Record of statement — Failure 7 
ment of solitary eye witness — Effect state- 

Madh-Pra 1 180 (C N 292) 


d 

CRIMINAL P. C. (cnnld.) ■ 

—S. 104— Recording of confession — Necessary 
requirements — Confession not recorded strictly 
in accordance with law and not voluntary — Reli- 
ance cannot be placed upon it 

Ral 1206D (C N 303) 

S. 105 — Powers under — S. 22-A, Forward 

Contracts (Regulation) Act (1052), does not debar 
police from exercising power : AIR 19f8 All 338, 
Dissented from. Bom 1216C (C N 305) 

S. 173 — Complaint — Magistrate directing 

police to investigate under S. 150 (3) and submit 
report under S. 173 — • Second complaint filed by 
complainant in respect of same facts alleged in the 
first complaint — Magistrate cannot take cognis- 
ance of the second complaint without calling for 
the report from police to be submitted by them 
under S. 173 — See Criminal P. C. (1898), S, 150 
(3) Mad 1183 (CN 293) 

— S. 190 — Magistrate can ask for investigation 
under S. 156 (3) of the Code before taking cogniz- 
ance SC 1264C(CN 324) 

S. 239 (d) — Joint trial — Dilfercnt persons 

carrying milk going together — Refusing to allow 
Food Inspector to take samples — Can bo tried 
together — Prevention of Food Adulteration Act 
(1954), S. 10 (1) and (b) Punj 1205B (C N 302) 

S. 242 — Summary trial — Accused pleading 

guilty — Plea cannot ne acted upon unless parti- 
culars of offence are explained to him — See 
Criminal P. C. (1898), S. 203 (g) 

J and K 1228B (C N 307) 
— S. 243 — Summary trial — Accused pleading 
guilty — Plea cannot ho acted upon unless parti- 
culars of offence are explained to him — See 
Criminal P. C. (1898), S. 263 (g) 

JandK 1228B (C N 307) 

— S. 251-A (4)and{5)— Summary trial— Accused 
pleading guilty — Flea cannot be acted upon 
unless paiticulais of offence are explained to him 

— See Criminal P. C. (1898), S. 263 (g) 

J and K 1228B (C N 307) 

S. 251-A (2)— Discharge— Accused discharged 

on ground of non-supply of papers under S. 173 
to him— Order must be construed as order of dis- 
charge passed in warrant case— Order ca^ot ope- 
rate as one of acquittal : Orissa 1254A (C N 321) 

S. 263 — Summary trial — Examination of 

accused is not required to be signed by him in 
summary trial J and K 1228A (C N 307) 

Ss, 203 (g), 242, 243, 251-A (4) and (5)— Sum- 
mary trial — Accused pleading guilty — Plea of 
guilt cannot be acted upon unless particulars of 
offence are clearly explained to him 

J and K 1228B (C N 307) 

S. 307 — House trespass — Prosecution for— 

Person seen on roof top of house, Jumping in the 
khand — Person who was the accused, was caught 
in the l^hand- Plea that there was no proof of the 
accused having been seen on the roof top rejected 

— (Penal Code (1800), S. 451) 

Pat 1199A (C N 300) 
S. 369 — Order of discharge, whether Judg- 
ment-Accused discharged because of non-suppiy 
of documents to him referred to in S. 173 — Such 
order IS not a judgment — Magistrate is not debar- 
red from exercising any of' powers • AIR 1965 
Assam 9, Dissented from Orissa 1254 (C N 321) 
S. 403— Issue— Estoppel and autrefois acquit 

— Distinction— Finding on issue of fact in favour 
of accused bars reception of evidence to disturb 
the finding in any subsequent trial of different 
offence permissible under S. 403 (2)— Judgment in 
Cri. Revn. Applns. Nos 410 and 413 of 1964, 
D/- 3-6-1960 (All), Reversed SC 1270 (CN 326) 
— — S. 439 — New plea cannot be taken for the 
first time In High Court PunJ 1205A (C N 302) 
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CRIMINAL P. C. (contd.) 
rr'S' findfngs of fact of Courts 
below founded on dependable evidence cannot be 
assail^od in revision Tripura 1212A (C N 304) 
7, PI T preliminary order — No 

revision filed against the preliminary order — 
Urder cannot be assailed in revision against final 
® when there is nothing to 

establish that the party had been prejudiced by 
uic irregularity In the preliminary order — See 
Criminal P. C. (1898), S. 147 

„ , Tripura 1212D (C N 304) 

— Ss. 480 and 481 — Provisions of— Are manda- 
lory — Alleged contempts under S. 228, Penal 
Code— Accused must be told particulars of offence 
and must be given opportunity to explain them — 
Disregard of — Amounts to miscarriage of justice 
—(Penal Code (1860), S. 228) Pat 1203 (C N 301) 
— S. 481 — See Criminal P, C. (1898), S. 480 

S. 488 — Order for maintenance — Enforce. 

ment- Compromise between parties as to amount 
to bo allowed to children — Terms as to rate of 
maintenance clear — Order passed in terms of 
compromise — Criminal Court has Jurisdiction to 
enforce ils own order, even though passed on 
basis of compromise Ker 1173A (C N 290) 

S. 488— Order for maintenance of children — 

Grounds — Minority of children is not the only 
circumstance to grant maintenance under lectlon 

Ker 1173B (CN 290) 

S. 488 — Order for maintenance — Proceed. 

ings are not in nature of criminal proceedings— 
They are civil proceedings dealt with summarily 
in criminal Court on grounds of convenience and 
social order Ker 1173C (C N 290) 

S. 489 — Alteration in allowance — Enhance- 
ment of maintenance rate — Change in circum. 
stances — Order of maintenance against father fn 
favour of children — Increase in salary of father 
from time of original order Is a valid circumstance 
to grant enhancement Ker 1173D (C N 200) 
—S. 537— Section governs investigation, inquiry 
and trial of offences under Suppression of Immo- 
ral Traffic in Women and Girls Act (1956) 

S C 1279C (C N 328) 
S. 562 (l-A) — Accused first offender; interest 
01 Justice would be served by admonishing him 

1958 -See Penal Code 
(1860), S. 332 Mad 1238 (C N 312} 

7"* XI Y.v XXIV—Preliminary order nof fn 
form No. aaIV of Sch. V — Does not vitiate pro- 
ceedings ■— Form refers to final and not the preli- 
minary order— See Criminal P. C. (1898), S. 147 
Tripura 1212C (C N 304) 

ESSENTIAL COMMODITIES ACT (10 of 1955) 

S. 7 (1) and (a) — Southern States (Regulation 
ot Export of Rice) Order (1964), S. 3.A— Neither 
transporting of rice within same town or villfljo 
nor mere carrying of rice within belt area is an 
offence No evidence of actual transport out of 
Amounts only to preparation and not 
an attempt — No offence Mys 1990 (C N 206) 

EVIDENCE ACT (1 of 1872) 

— Ss. 3, 30 — ConfeSsional statement of co- 
accused Evidentiary value of — Not a substantive 
evidence under S. 3 — Can be treated as evidence 
in a general way under S. 30 

o on p , , Raj 120eC (C N 303] 

a. ou Uonfessional statement of co-accused 
— Evidentiary value of — Not ‘ a substantive 
under S. 3 of the Evidence Act— Can be 
trea^d as evidence in general way under S. 80 — 
See Evidence Act (1872), S. 3 

Raj 12O0C (C N 303J 



Subject Index, CEL 

EVIDENCE ACT {contd.) 

— -Ss, 91, 92 — Execution of sale-deed— Allega- 
tion of collateral agreement between the parties 
that the -deed will be nominal and will not be 
acted upon — Agreement not hit by Ss. 91 and 92 
and can bo proved — Both direct and circum- 
stantial evidence can be considered in support of 
the alleged agreement 

Madh Pra 1176C (C N 291) 

S. 92 — Execution of sale-deed — Allegation 

of collateral agreement between ‘he parlies that 
the deed will be nominal and will not be acted 
upon — Agreement not hit by Ss. 91 & 92 and can 
be proved — Both direct and circumstantial evi- 
dence can be considered in support of the alleged 
agreement — See Evidence Act (1872), S. 91 

Madh Pra 11760 (C N 291) 

—— Ss. 101 to 104 — Sale of house — Receipt of 
full consideration admitted by owner in sale deed 
— Plea of non-receipt of consideration— Burden 
is on the owner to explain the admission in the 
sale deed and prove non-receipt of consideration 
Madh Pra 1176A (C N 291) 
— — S. 114, Ulus, (b) — Accomplice evidence — 
Corroboration of — See Evidence Act (1872), S. 133 

S C 1158 (C N 286) 
•— -S. 114 — Evidence of approver — Dependabi- 
lity — Tests to be satisfied — Conviction on his 
testimony alone — Not safe under S. 114 of the 
Act — See Evidence Act (1872), S. 133 

Raj 1206B (C N 303) 
—S. 115 — Exemption from holding inquiry 
and giving opportunity under Article 311 (2) — 
Government not estopped from claiming such 
exemption even after inquiry — See Constitution 
of India, Article 311 (2) and Proviso (a) 

Cal 1225B (C N 308) 
— S. 124 — OfiScial communications — Privilege 
-Extent S C 12660 (C N 325) 

•— -Ss, 133, 114 Ulus, (b) — Evidence of approver 
and accomplice — Necessity of corroboration — 
Nature of corroboration required 

S C 1158 (C N 286) 
85. 133, 114 — Evidence of approver — De- 
pendability — Tests to be satisfied — Conviction 
on his testimony alone — Not safe under S. 114 
of the Act Raj 120eB (C N 303) 

FOREST ACT (16 of 1927) 

— Ss. 20 (2), 20 (h), 20-A (as inserted by Orissa 
Act 11 of 1954) — Recognition of certain area as 
forest land under S. 20-A — Accused committing 
offence punishable under 8. 26 (h), within such 
area — His conviction is not illegal for want of 
notification under 8. 20 (2) 

Orissa 1193 (CN297) 

8. 20-A (as inserted by Orissa Act, 11 of 1954) 

—Recognition of certain area as forest land under 
8. 20A — Accused committing offence punishable 
under S. 20 (h), within such area — His convic- 
tion IS not illegal for want of notification under 
S. 20 (2) — See Forest Act (1927), 8, 20 (2) 

Orissa 1193 (C N 297) 

S. 20 (h) — Recognition of certain area as 

forest land under 8. 20A — Accused committing 
offence punishable under 8. 26 (h), within such 
area — His conviction is not illegal for want of 
notification under 8. 20 (2)— 8ee Forest Act (1927), 
S. 20 (2) Orissa 1 193 (G N 297) 

FORWARD CONTRACTS (REGULATION) ACT 
(74 of 1952) 

- — 8. 2 (1) or (c) — 'Forward contract’ — Court 
has to consider real nature of transactions and real 
intention of parties at the date of transactions 


j. J. 1970 Septembeb 5 

FORWARD CONTRACTS (REGULATION) ACT 

( conid.) 

from the contract as well as surrounding circum- 
slances Bom 1210E (C N 305) 

S. 2 (1) — 'Ready delivery contract’ — Merely 

because the word ‘delivery’ is written in some of 
the entries with a date, the contracts cannot 
become ready delivery contracts 

Bom 1216D (C N 303) 
——8. 22.A — Power to search and seize books of 
accounts or other documents — Section does not 
debar police from exercising powers under S. 165, 
Criminal P. C.— AIR 1968 All 338, Diss, from 

Bom 1210B (C N 305) 

J. & K. PREVENTIVE DETENTION ACT (13 
of 1964) 

See under Public Safety. 

MADRAS PADDY AND BICE DEALERS 
(LICENSING AND REGULATION) ORDER 
(1965) 

Validity — Order has expired on 20-8.1965 

because the concurrence of the Central Govern- 
ment was not obtained within a month after 
R. 125 (3-A), Defence of India Rules (1962) came 
into force on 25-5-1963 Mad 12S6C (C N 311) 

MADRAS PADDY AND RICE DEALERS 
(LICENSING AND REGULATION) ORDER 
(1966) 

—Validity— Order is invalid since State Govern- 
ment had not formed opinion that it was necessary 
and expedient for purposes mentioned in 8. 3 (1), 
Essential Clommodities Act Mad 12S2B (C N 309) 

MADRAS PADDY AN 0 RICE (DECLARATION 
AND REQUISITIONING OF STOCKS) ORDER 
(1904) 

Validity — Order has expired on 2O-0-1965 

because the concurrence of the Central Govern- 
ment was not obtained within a month after 
R. 125 (3-A), Defence of India Rules (1962) came 
into force on 25-5-1965 Mad 1236D (C N 311) 

Validity — Order has expired on 20-6-1965 

because the concurrence of the Central Govern- 
ment was not obtained within a month after 
R. 125 (3-A), Defence of India Rules (1962) came 
into force on 25-5-1965 Mad 1230E (C N 311) 

MADRAS PADDY AND RICE (MOVEMENT 
CONTROL) ORDER (1904) 

Validity — Order has expired on 20-6-1965 

because the concurrence of the Central Govern- 
ment was not obtained within a month after 
R. 125 (3-A), Defence of India Rules' (1962) came 
inio force on 25-5-1965 Mad 12363 (C N 311) 

MADRAS PADDY AND RICE (MOVEMENT 
CONTROL) ORDER (1965) 

^Validity — Order has expired on 20-6-1905 

because the concurrence of the Central Govern- 
ment was not obtained within a month after 
R. 125 (3-A), Defence of India Rules (1902) came 
into force on 25-5.1965 Mad 1230A (C N 311) 

MADRAS PADDY AND RICE (MOVEMENT 
CONTROL) ORDER (1966) 

^Validity — Order is invalid because before 

passing it the State Government had not formed 
an opinion that it was necessary and expedient for 
purposes mentioneed in S. 3 (1), Essential Com- 
modities Act Mad 1232A (C N 309) 

MADRAS PANCHAYATS ACT (35 of 1058) 

See under Panchayats. 
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PANCHAYATS 

-MADBAS PANCHAYATS ACT (35 of 195S) 

S. 178 (21 (xsii), n.32 of the Rules and fno 

Rule under Madras Notification No, 52 of G. U* 
Ms No. 1248 dated 26.4-1961~Monoy due under 
contract is not recoverable by distraint or prose- 
cution Mad 1239 (C N 313) 


PENAL CODE (45 of 1800) 

S. 85— IntoMcatlon v/hen no excuse— Absence 

of any material to show that accused was under 
influence of liquor at the time he conimilfed mur- 
der— Section 85 will not protect him 

Pat 1245A (C N 315) 
— — S. 95 — Evan intentional causing of harm is 
excused because of its triviality— Word "harm" 
includes injury to mind, body or property — 
(Words and Phrases— "Harm") 

Mys 1188 (C N 295) 
S. 120B — Criminal conspiracy — Direct evi- 
dence— Seldom available — Circumstantial evidence 
—Must be looked into Raj 120QA (G N 303) 

S. 228— Provisions of Ss 481 and 480, Criminal 

P. C. must be followed— See Criminal P, C. (1898), 
S. 480 Pat 1203 (C N 301) 

S. 282— Conveying person by water for hire in 

unsafe or over-loaded vessel S C 1201 (C N 323) 

S 292 — Obscene books etc. — Question of 

obscenity — Does not altogether depend on oral 
evidence but must be judged by the Court 

S C 1373 A (CN 327) 

S. 292 — Obscene books etc. — Obscenity — 

Determination-Aspects to he considered by Court 
—Criminal Appeal No. 805 of 1965, D/- 25-10- 
1966 jBom), on facts, Reversed 

S C 127SB (C N 327) 
— — S. 300 (thirdly) — Intention to murder when 
can be inferred — Assault with dunda breaking 
ribs of both sides, perforating pleura and lacerat- 
ing lung of deceased— These injuries are sufficient 
in ordinary course of nature to cause death — 
Intention to cause death could be Inferred — 
Oflence fell under S, 300 (thirdly) 

Pat 1245B (C N 315) 

Ss. 304, Part II and 324 — Deceased 50 years’ 

old— Accused striking deceased with thenga on 
vital part of body — Conviction under S. 304, 
Part II correct Orissa 1196A (C N 299) 

S. 304, Part II — Sentence — During quarrel 

between two accused, deceased 50 years' old, 
intervening — Deceased suffering two eitornal 
injuries and rupture of liver — Doth accused sink- 
ing deceased but evidence not sufficient to prove 
that one of accused having dealt any blow — Evi- 
dence clear as to other accused having given the 
blow— Slight discrepancy ho waver in evidence as 
to weapon used by him— Such other accused sen- 
tenced to 5 years’ rigorous imprisonment under 
S. 304, Part II— Such discrepancy does not affect 
fact of that other accused having dealt fatal blow 
—Sentence however severe— Sentence reduced to 
3 years Orissa 1196B (G N 299) 

S 323— Applicability — Seizure of cycle by 

Inspector— Accused slapping inspector and taking 
away cycle — It was found that insp-ctor was 
acting in his capacity as public servant and in 
dischatge,of hts official duties— Held, accused was 
guilty of offence under S. 382 and not under 
S. 323— See Penal Code (1860), S. 332 

Mad 1238 ^C N 312) 

S. 324 — Deceased 50 years’ old — Accused 

striking deceased with thenga on vital part of 
body— Conviction under S. 304, Part II correct — 
See Penal Code (1880), S. 304, Part II 

Orissa 1196A (C N 299) 


SuBJnoT Index, CRI. h. J. 1970 September 


PENAL CODE (conid.) 

— Ss. 324 and 320 — Instrument for cutting — 
Tooth is Instrument for cutting and serves as 
weapon of offence and defence — Injury by toolh- 
bito is offence under S. 324 or 326 depending 
upon whether injury is simple or grievous , 

Pat 1235 (CN310) 

S. 320— Injury by tooth-bite is offence under 

S. 324 or 326 depending upon whether injury is 
simple or grievous— See Penal Code (1860), S. 324 

Pat 1235 (G N 310) 

Ss, 332 and 323 — Applicability — Seizure of 

cycle by Inspector for want of licence — Accused 
slapping inspector on his chtik and forcibly 
taking away cycle— Evidance showing that cycle 
had licence— It was also found that Inspector was 
acting in his capacity as public servant and in 
discharge of his official duli«s— Held, accused was 
guilty of offonco under S. 332 and not under 
S. 323— lie being first offender, intarest of justice 
would bo served by admonishing him under S, 3 
(1) of Act 20 of 1958 — (Probation of Offenders 
Act (20 of 1058), S, 5 (1) )-(Criminal P. C, (1898), 
S. 562 (l.A) ) Mad 1238 (C N 312) 

—— S. 409— Criminal breach of trust— Criminal or 
dishonest misappropriation is essential — Mere 
retention of moroy not enough 

Pat 1247B (C N 317) 

S . 409— Dishonest intention— No rule regarding 

depositing collections within specified period— 
Accused retaining money for 15 days and deposit- 
ing at once when demanded— Accused’s security 
deposit with office more than amount misappro. 
priated— Enmity between accused and his officers 
— Case held of carelessness and not dishonest 
intention Pat 1247C (C N 317) 

S. 429— Mischief by killing maimed cattle — 

Essential ingredient of offence under — Existence 
of requisite intention or knowledge necessary— 
Accused throwing stone towards complainant and 
not towards calf to cause wrongful loss or damage 
to complainant — Calf .sustaining injuiry on its 
nasal region and dying— Essential ingredient being 
absent, section did not apply 

Raj 1259 (C N 322) 

-Ss. 441 and 442— tiiminal traspass and house 

trespass — Distinction between 

Pat 1199B (C N 300) 

Ss. 441 and 442— "Building”, what Is — Roof 

of a bouse is part of the building — Other iugre- 
dients being present, going on the roof will be 
criminal as well as house trespass. 1951 All L J 
461, Diss Patll99C(CN 300) 

Ss 441 and 442 — Intention necessary to con- 
stitute offence, how inferred 

Pat 1199D (C N 300) 
S. 442 — Criminal trespass and house trespass 

— Distinction between — See Penal Code (i860), 

S. 441 Pat 1199B (C N 300) 

" ' S. 442 — "Building”, what is — Roof of a house 
is part of the building — Other ingredients being 
present, going on the roof will be criminal as well 
as house trespass— See Penal Code (1S60\ S. 441 

Patll99C(CNS00) 

“ S. 442 — Intention necessary to constitute 
offence, how inferred— See Penal Code (1880), 
S. 441 Pat 1199D (G N 300) 

— S, 451 — House trespass — Prosecution for — 
Person seen on roof lop of hou'e, jumping in the 
khand— Person who was the accused, was caught 
in the khand— Plea that there was no proof of the 
accused having been seen on the roof top rejected 
—See Criminal P, C, (l898), S, 367 

Pat 1199A (C N 300) 
— — i> 467— Failure of prosecution to establish 
that accused made forgery or interpolations tn 
tax receipts — No adverse inference to impute 
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motive to 'Cammit -offence under Sl 409 ban be 
drawn, againstinm ^ Pat 1247 (C N 317J 

Ss. 482, '483 and 486 — Offences under Penal 

Code ^sections — Period .of limitation prescribed .^ 
un3ef*S.'92'ofT’ra36and Merchandise Marks Act' 
does not apply — That provision concerns prosecu- 
tionsff or offences under thaFspedial law — (Trade 
and Merchandise Marks Act'(1958), S. 92) 

-r-.;; ,• , ' Mys ,1246 (G N 3i6) 

S. 483 "Period of limitation .under S. 32, 

Trade and Merchandise Marks Act does not apply 
to offences under -Penal Code — Sie Penal Code 
(45 oU860),' S. 482 ' Mys '1246 (C N 316) 

— pS ^488.— Period ,'oF limitation under S. 32, 
Trade' and Merchandise Marks Aot does not .apply 
to offences under Penal Code, — Sea Penal (^de 
(45 of ISeol.-S. 482 ' ' Mys 1246 '(C N 316) 

S. 489-D— Xlitho’ stone recovered from the 

,house of the accused— Proof that it was not ,used. 
in the commission of the offence— No link be- 
tween its possession and preparation of currency 
notes — Accused.cannot be convicted under- the 
seeiion^ , , EaJ 1206E (C N 303) 

— ^S, 499 — Defamation — Good faith and bona 
Sda-Propf SC 12flflA ,(G N 326J 

’ S. 499 First Exception— DafaQation—Ereep- 

tion — Imputation of truth for public good — Truth 
of imputation and publication of imputation for 
public good must be proved by accused 

SC 12008 (CN825)- 

S. 499 Ninth Exception— Defamation— Excep. 

tion — Imputation for protection of interest- 
interest of the person has to be real and legiti- 
mate when communication is made 

■ V<' ‘ ' SC 1266C{CN325)-' 

— S. 500 -Punishment for defamation-rConyic- 
tion of President df 'Miiriicipal ‘Committee — Facts 
found by Courtsjiispelling any semblance nf good 
fdith 'and oh ^he contrary indicating lack of 
prudence aad digaity with which a person occupy, 
ing the olSce of President , should act— Reduction 
of simple, imprisonment from three months to two 
months so (hat it would save him from disqualifica- 
tion for continuing as Pi(esldent.o£.the Municioality 
held not warranted ,^ ,-’S'C l20flE (C N 325) 

PREVENTION’ OF FOOD ADULTERATION 

ACT (37 of 1954) ‘ ' ' ' ' ; ^ 

•^TtS. 18 (1) (b) -Joint trial Different persons 
carrying milk going tpgetherj^ Refusing to allow 
Food Inspector to lake samples— Can be , tried 
together— See Criminal P, C (1898), S. 239 (d) 
j . Pun) 1205B (C N 302) 

’-^S, 16 '(1) -(b) — Person preventing Food 
Inspector from taking sam'ple— Is guilty of offence 
-- ‘ Pun) 1205C'(C N 302) 

PROBATION OF - OFFENDERS AC I (20 of 

_19581 ' i -■ U ! f . ! 

' — ^S.'3il)-*“Ai:cused slapping Inspector'on duty 
—First offence — Admonition held was enough — 
See Penal Code ( 1860), S.332j Mad 1238 (C N 312) 

PROHIBITION i 

"-'I I*' ' ' <«■** 

—BOMBAY PROHiBITiON ACT (25'of 1949) 

Ss 98 and 99— C:)nBsoalion of things under 

sub ss. (1) and (2) of S. 98 — Distinction pointed 
out— Before confiscating a vehicle, vessel or a 
conveyance, owner thereof must be given oppor- 
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PROHIBlTlON-BpMBAY PROHIBITION ACT 
• ~-(c6ntdi)' ■ : ■ - ^ 

- tunity tojhow whether .he had taken suificient 
care to prevent commission of offence— Order of 
confiscation is not a mere consequential order 
following ffhding of fact recorded fay Court 

GuJ 1183 (C N 287) 
~S. 99— Confiscation of things under sub-ss, (1) 
and (2) of S. 98 — Distinction pointed out— Before 
confiscating a vehicle, vessel or a conveyance, 
owner thereof must be given opportunity to show 
whothe'r'he'had taken snffioiant care. to prevent 
commission of offence — Ordsr of confiscation is 
not a mere consequential order following finding 
of fact recorded by Court — Sss Prohibition — 
Bombay Prohibition Act (25 of 1949), S. 98 

■ , Gu| 1163 (C N 287) 


’’ - PUBLIC SAFETY . , ’ “ 

— J & K. PREVENTIVE DETENTION ACT (13 
of 1964) ’ 

r— S. 3 (1) (a) (i) and .(2)'— Term ‘‘Public Order” 
—Is not synonymous with ‘‘law and order” 

' J & K 1229A (C N 308) 

S. 3 (I) (a) (i) — Order of detention not m 

terms of section — Extraneous evidence cannot he 
given to cover up lacuna J & K 1229B (C N 308) 


SOUTHERN STATES (REGULATION OF EX- 
PORT OF RICE) ORDER, 1964 
— — S. 3A— No evidence of actual transport out of 
belt area— No offence committed — See Essential 
' CommoditiaVAVl (1955), S, 7 (1) (a) 

Mys 1190 (CN296) 

SO'PPBESSION OF IMMORAL TRAFFIC IN 
WOMEN AND GIRLS ACT (104 of 1956) 

S. 15 — Search— Non-compliance with S. 15 — 

It is" irregularity curable under 5; 537, Criminal 
P. C, ^ SC,1270D (C N 328) 

S. 15 (1) — Power to search — Power is con- 

ferrefd’by statute and not derived from recording 
ofjreasons Omission to record reasons before or 
after search— Trial is not vitiated unless it is 
shown that pre/udice is caused 

, SC 1279A (C N 328) 

— — S.15 (l).Bnd (2) — Search — Non-compliance 
with sub}ss. (1) and (2)— It is mere irregularity — 
Trial is not vitiated unless it is shown [that pre- 
judice is caused by non-compliance — AIR 1985 
Andh-Pra 176, Overruled, (1968) 9 GuJ L R 278, 
Affirmed '■ SC 1279B (C N 328) 

TRADE Xnd Merchandise MkRks act (43 

.,;o£1958) ... 

S. 92 — Period of limitation prescribed does 

not apply to Penal Code offenoes-^See Penal Code 
{I860), S. 482 . Mys 1248 (C N 318) 

WORDS AND PHRASES 

5 “Ciriminal charge”— Charge unde/ Art. 311 (2) 

proviso (a) — Art. 311 (2) not applicable— See Cons- 
titution of India, Art. 311 (2)fc Proviso (a) 

Cal 1225A (C N 306) 

Word “harm” includes injury to mind, body 

or property— See Penal Code (1830), S. 95 
Mys 1188 (G N 295) 
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DISS.=Dissented from In; NOT F.=Nol followed In; OVEB.=Overruled In; R#T«ri.=RmriH la. 


CRIMINAL PROCEDURE CODE II of 1898) 

— S. 145 (5)-ArR 1959 Mys 12a-NOT F. 1970 
Cri L J 1170 (C N 289) (Ker). 

S. 145 (5) - (1962)2 Cii L J 709 (My*) — 

NOT F. 1970 Cri L J 1170 (C N 289) (Ker). 

S. 145 {5)-AIR 1969 Raj 82- NOT F. 1970 

Cri L J 1170 (C N 289) (Ker). 

S. 145 (5)-AlR 1955 Trav-Co 190 - NOT F. 

1970 Cri L J 1170 (C N 289) (Ker). 

S. 147 - AIR 1905 Pat 17 — DISS. 1970 Cri 

L 1 1212E (C N 304) (Tripura). 

S. 165-AIR 1968 All 338 — DISS. 1970 Cri 

L J 1216C (C N 305) (Bom). 

S. 369-AlR 1965 Q-DISS. U7Q Cri 

L J 1254B (C N 321) (Orissa). 

— S. 403-(’66)Crl. Ravn, Applnc. Nos. 410 and 
413 of 1964, D/- 3.e.l960(All) - REVERS, 
1970 Cfi L J 1270 (C N 320) (SC). 


FORWARD CONTRACTS (REGULATION) 
ACT (74 of 1952) 

S. 2aA-AIR 1908 All 338- DISS. 1970 Cri 

L J 1210B (C N 305) (Bom). 

penal CODE (45 of 1800) 

S. 292-(’e0) Cri. A. No. 805 of 1905, D/. 

25-10.1900 (Bom)-REVERS. 1970 Cri LJ 
1278B (C N 327) (SC). 

S. 441-{’51) 1951 All L J 461-DISS. 1070 

Cri L J 1199C (C N 500) (Pal). 

S. 442-(’51) 1951 All L J 401 — DISS. 1970 

Cri L J 1199C (C N 300)i^{Pal). 

SUPPRESSION OP IMMORAL TRAPHC 
IN WOMEN AND GIRLS ACT (104 of lOM) 

S. 15 (!) and (2|- AIR 1965 Andh-Prt 170 - 

OVER. 1970 Cri L J 1279B (C N 328) (Sq. 


COURTWISE LIST OF CASES OVERRULED, REVERSED AND 
DISSENTED FROM ETC., IN W70 CRI. L. J. SEPTEMBER 

DISS.t=Dissentod from in; NOT F.=Not followad 105 OVEl.=Overraled In; REVEIS rsRweriad la, 


Allahabad 

(’51) 1951 All L I 461, Hiralal v. State - DISS. 
1970 Cri L J 11990 (C N 300) (Pal). 

(’60) Cri. Revn Applns, Nos. 410 and 413 of 1904, 
D/. 3-0-1960 (All) — REVERS. 1970 Cri L J 
1270 (C N 320) (S C). 

AIR 1968 All 338=1903 Cri L J 1325, Bullion and 
Agricultural Produce Exchange Pvt, Ltd. v. 
Forward Markets Commission — DISS. 1970 
Cri L I 12ieB, C (C N 305) (Bom). 


Andhra Pradesh 

AIR 1905 AndhPra 176=1965 (1) Cri L I 543* 
Public Prosecutor Andhra .Pradesh v. 
Nageshwarrao— OVER. 1970 Cri L J 1 279B 
(C N 328) (S C). 


Assam 

AIR 1955 Assam 9=1965 (1) Cri L] 144, State v. 
Ganga Ram Kalita — DISS. 1970 Cri L f 
1254B (G N 321) (Orissa). ■’ 


Bombay 

(’66) Criminal Appeal No. 805 of 1965, DZ-^-W- 
1960 (Bom)-REVERS. 1970 CriLJlITSB 
(C N 827) (S C). 

. Mysore 

AIR 1959 Mys 122 = 1959 Cri L J 021, Malkaf^ 
V. Padmaana — NOT F. 1970 Cri L/ 1170 
(C N 289) (Ker). . .. i 

(1962) 2 Cri L J 709 (Mys), Mullant v. Shah AMul 
Turaf Quadri - NOT F. 1970 Cri L J 1170 
(C N Z89) (Ker). 

Patna 

AIR 1965 Pat 17=1965 (1) Cri L J 64, R*® 

Singh V. Rambichan Singh — DISS. 1970 
Cri L J 1212E (C N 304) (Tripura). 


Baitslhaa 

AIR 1969 Raj 82=1969 Cri L J441, Sajjan Singh v* 
Saijan Singh-NOT F. 1970 Cri L I U"0 
(C N 289) (Ker). 

Travancore'Cochin 

AIR 1955 Trav-Co 190=1955 CriL J 1212 josH» 
Sankaran v. Verghese Jacob — NOT F. 1970 
Cri L J 1170 (C N 289) (Ker). 
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Latest and Selected Sooks on 

1. Sastri & Bagga : Criminal Manual Minor Acts (with Case Law 

of Supreme Court) In 3 Vols. 

2. Aganvnl : All India Criminal Digest 1961-70. In 4 Vols. 

3. Yearly Supreme Court Digest 1969 

4. Beotra ; Law of Defence Services 

5. Sethi I Police Act (Central and States) 

'6. Hardless : Finger & Thumb Print Identification and Forensic 
Science (with Sketches, Diagrams, Blocks) 

7. Chaturvedi i Natural and Social Justice 

8. Bagga i Hundred Years Calendar (1901-2000) 

9. Bindra i Interpretation of Statutes 

10. Aiyer i Contempt of Court, Parliament and Public Servants 

11. Sastri & Baggo i Criminal Manual, Major Acts (I.P.C., Cr. P.C. 

and Evidence) 

12. Beotra ; Law of Forest (Central & States) 

13. Bhntnagnf i Essential Commodities Act (with Central Orders) 

14. Anand : Law of Compromise (2nd Ed. 1965 with Supp.) 

15. Witter 1 Law of Defamation and Malicious Prosecution 

16. Aiyer : Law relating to Sessions Trial, 1960 (with Supp.) 

17. Sethi I Prevention of Food Adulteration Act and Rules 

18. Consul I Law of Foreigners, Passport and Citizenship 

19. Woodroffe & Atheot Ali s Law of Evidence — In 4 Vols, 

20. Venkiah « Law of Prints & Impression (Finger, Thumb, Palm, 

Foot, etc.) 

2). Sastri & Segga i Criminal Manual, Major Acts (I. P. C., Cr, P. C. 
6: Evidence) in Hindi 

22. Woodroffe '< Ameer Ah j Criminal Evidence (1965 Ed. with 

1969 Supplement) 

23, Iyengar j Copyright Act 

24, Kriahnamurti i Police Dianes, Statements, Reports, investiga* 

tion and Arrest 

25. Rao 1 Law of Negligence 

26, Varshney t Bribery & Corruption, (1983 Ed. with Supp.) 

27. Yearly Supreme Court Digest 1966 

26. Singh 1 Supremo Court Digest 1950*— 1965, In 3 Vols. 

29. CLaudhuri i Art of Writing Judgments (Civil & Criminal with 

Model Judgments) 

30. Choudhuri « Law of Confessions & Evidence of Accomplices 

31, Romnkrishnan ' Law of Bails (1983 Ed. with 1967 Ed.) 

32, Dwivedii Fatal Accidents Act (Industnal & Non-Industrial) 

and Legal Representative Suits Act, (1903 Ed. 
with 1967 Supplement) 

S3. Sethi i Prevention of Corruption Act & Criminal Law Amend- 
_ ment Act & Accomplices, (1962 Ed. with 1967 Supp.) 

34. Chttudhuri i Motor Vehicles Act (with States Amendments and 

Estmets from States Rules and Allied Laws) 

35. Mitter » Law of Identification & Discovery 

38. Aiyer i Law and Practice of Arms and Explosives 
37. Aiyer and Aiyer i Cross-Examination 

SS. Dutt and Beotra « Defence of India Act and Rules 

39. Beotra j Law of Drugs (Central & States dealing with all 

legislations relating to drugs and medicines) 

40. Krielinomurti i Police Powers and Dubes 

41. Beotra i Law of Cinematograph (Central and States) 

42. Basu ! Fraud and Mistake in Law 

43. Beotra i Lunacy Act (Central & Stales) 

44. Dssai i All India Point Noted Index of Overruled and Reversed 

Cnmmal Cases (1811-1985) 

45. Mitier i Police, Courts and Investigation 

46. .Iyengar 1 Trade and Merchandise Marks Act (with Rules & 

Allied Laws) 

47. Gupta » Law of Abetment, Cnmmal Conspiracy Jr Construcbve 

Liability 

48. Gupta I Firearms, Forensic Ballistics and Jurisprudence 

49. Aiyer j Law of Private Defence 

50. Beotra i Powers and Duties of Magistrates 

51. Beotra i Indian Oaths Act (with forms) 

52. Singh : Cattle Trespass Act 

53. Desai i Index of Overruled and Reversed Cases, 1811—1981 

54. Acfaar & Veakanna i Dowry Prohibition Act 

55. Sethi & Joshi i Child Marnage Restraint Act 
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7. Now, facts which establish the iden- 
tity of an accused person are relevant 
under Section 9 of the Indian Evidence 
Act As a general rule, the substantive 
evidence of a witness is a statement made 
in Court. The evidence of mere identi- 
fication of the accused person at the trial 
for the first time is from its very nature 
inherently of a weak character. The evi- 
dence in order to carry conviction should 
ordinarily clarify as to how and under 
what circumstances he came to pick out 
the particular accused person and the 
details of the part which the accused 
played in the crime in question with rea- 
sonable particularity. The purpose of a 
prior test identification, therefore, seems 
to be to test and strengthen the trust- 
worthiness of that evidence. It is accord- 
ingly considered a safe rule of prudence 
to generally look for corroboration of the 
sworn testimony of witnesses in Court as 
to the identity of the accused who are 
strangers to them, in the form of earlier 
identification proceeding. There may, 
however, be exceptions to tliis general 
rule, when, for example, the Court is im- 
pressed by a particular witness, on whose 
testimony it can safely rely, without such 
or other corroboration. The identification 
parades belong to the investigation stage. 
They are generally held during the, course 
of investigation with the primary object of 
enabling the witnesses to identify persons 
concerned in the offence, who were not 
previously known to them, Tliis serves 
to satisfy the investigating officers of the 
bona fides of the prosecution witnesses 
an3~lilso to furnish evidence to corrobo- 
rate their testimony in Court. Identifica- 
tion proceedings in their legal effect 
amount simply to this, that certain per- 
sons are brought to jail or some other 
place and make statements either express 
or implied tliat certain individuals whom 
they point out are persons whom 
they recognise as havmg been concerned 
in the crime. They do not constitute sub- 
stantive evidence. These parades are 
essentially governed by Section 162, Cri- 
minal Procedure Code. It is for this rea- 
son that the identification parades in this 
case seem to have been held under the 
supei-vision of a Magistrate. Keeping in 
view tlie purpose of identification parades 
the Magistrates holdmg them are expect- 
ed to take all possible precautions to 
eliminate any suspicion of unfairness and 
to reduce the chance of testimonisJ error. 
They must, therefore, take intelligent in- 
im Qn,h,h 78, 
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terest in the proceedings, bearing in mind 
two considerations; (i) that the life and 
liberty of an accused may depend on their 
vigilance and caution. and (ii) that justice 
should be done in the identification. Those 
proceedings should not make it impossible 
for the identifiers who, after all, have, as 
a rule, only fleeting glimpses of the per- 
son they are supposed to identify. Gene- 
^rally speaking,- the Magistrate must make 
a note of every objection raised by an 
accused at the time of identification and 
the steps taken by them to ensure fairness 
to the accused, so that the Court which 
is to judge the value of the identification 
evidence may take them into considera- 
tion in the apiireciation of that evidence. 
The power to identify, it may be kept in 
view, vanes according to the power of 
observation and memory of the person 
idcntifiying and each case depends on its 
own facts, but there are two factors 
which seem to be of basic importance 
in the evaluation of identification. The 
persons required to identify an accused 
should have had no opportunity of seeing 
him after the commission of the crime and 
before identification and secondly' that no 
mistakes are made by them or the mis- 
takes made are negligible. The identifi- 
cation to be of value should also be held 
without much delay. The number of per- 
sons mixed up with the accused should 
be reasonably large and tlieir bearing and 
general appearance not glaringly dissimi- 
lar. The evidence as to identification 
deserves, therefore, to be subjected to a 
close and careful scrutiny by the Court. 
Shri Pratap Singh, Magistrate, who con- 
ducted the identification, has appeared at 
the trial as P. W. 20. The identification 
memo in respect of Naubat, appellant, is 
Ex, Ka 20 dated October 21, 1967 and in 
respect of Budhsen is Ex. Ka 21, dated 
October 28, 1967. 

S, In Ex. Ka 20 we find a note that 
Naubat had stated that he had been shown 
to the witnesses and had also been photo- 
graphed. Column 7 of the memo re- 
quires to be inserted therein the name 
or description of the person the witness 
came to identify and this is to be record- 
ed in the words of the witnesses. In Ex. 
Ka 20, Indeq'it said: 

'T saw the accused while committing 
the murder. I did not know him before.” 
As against the other five witnesses namely 
Kanwar Sen, Ghaziuddin, Imam Baksh, 
Chandrapal and Rancher we only find the 
word “Do”, In this connection the. note 
at the foot of the printed form contain- 
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ing the following direction seems to us 
to be of some impoitance: 

“N. B. — It is vciy useful to note wltc- 
ther the witness knew the name of the 
person he had come to identify or lie 
only described him in some such way as 
the man who was standing at the door 
at the time of tlie dacoity. The witness 
is not to be asked m a general way, 
identify whomsoever you know.” 

It IS obvious that scant attention was paid 
to the letter and spirit of this note, Shri 
Pratap Singh (P. W. 20) when cross-exa- 
mined on behalf of Naubat said. 

“I asked the witnesses who had come 
to identify accused Naubat as to what 
they had seen Naubat doing. Wliatever 
they told me was recorded by me in 
col. 7 of the memo. Whatei'oi the first 
witness Inderjit Singli told was recorded 
word for word by me and since the other 
witnesses repeated the same thing I noted 
down the word "as above’ (uparyukt)”. 
The remarks of the Magistrate were also 
required against the enquiry on point 
No. 2 at the bottom of the first sheet 
of Ex. Ka 20 which relates to the step 
taken by the jail authorities to ensure the 
proper conduct of the proceedings. We 
do not find any remarks by the Magis- 
trate on this point in Ex. Ka 20. His le- 
maiks would certainly have provided 
helpful information on an important point 
without which the Court is left only to 
guess. 

9. In the identification memo in res- 
pect of Budhsen (Ex. Ka 21) in column 7, 
against the name of Inderjit, witness, we 
find the following entry; 

'T came to identify the person wlio com- 
mitted the muider of my brothei”. 
Against the name of Iman Baksh we find 
the following entry 

"Came to identify the person who com- 
mitted the minder”. 

Against the names of the remaining four 
wiPiesses, who were the same as men- 
tioned in Ex. Ka'20, we find the woid 
"Do”. This means that their answer is 
the same as that of Imam Baksh. In this 
form also tlieie aie no remarks by the 
Magistrate in respect of the steps taken 
hy the jail authorities to ensuie pioper 
conduct of pioceedings. The memos of 
the identification parades do not show 
that the parades weie held by- the Magis- 
trate with the degree of vigilance, care 
and anxiety their importance demanded. 
The casual mannei or filling the identifi- 
cation memos is further apparent from 
the fact that Budhsen, appellant’s admis- 
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sion into the jail is shown therein as 
October 15, 1967 instead of October 14, 
1967. This mistake was admitted by 
P. W. 20 in cross-examination without 
offering any explanation for the mistake. 

10. We may here appropiiately point 
out that Shri Pratap Singh (P. W. 20) was 
called upon as a Magistrate only to con- 
duct the identification proceedings and it 
was beyond his duty to interrogate the 
witnesses for eliciting othei facts or to 
require them to make any statement be- 
yond mere identification 

11. This takes us to the evidence of 
the identifying witnesses. Imam Baksli was 
not produced at the trial. The other wit- 
nesses, except three, were not relied upon 
by the High Couit. We need, therefore, 
confine ourselves only to those thiee wit- 
nesses. 

12. Inderjit (P. W. 1) brother of Haza- 
rilal, deceased, deposed at tlie trial that 
on September 12, 1967 at 10 a.m. he, 
Kanwar Sen and Hazarilal were sitting in 
the Cher, about 50 paces towards the east 
of the village Babadi Hazarilal was sit- 
ting on a cot and Kanwar Sen and the 
witness were sitting on a heap of fodder 
nearby in the Duari because that was the 
only place affording shelter against rain. 
The cot on which Hazarilal was sitting 
was in the middle of the Duari. Wliat 
the witness next stated may now be re- 

' produced in his own words: 

"Four unknown iiersons entered the 
Duari from outside One of them sat down 
by the headside of my brother and an- 
odier proceeded towards the charpoy of 
my brother. Of the remaining hvo, one 
caught hold of me, while the other 
caught hold of Kunwar Sen. Kunwar Sen 
and I immediately raised an alarm. The 
person, who proceeded towards the char- 
poy of _ my Brother, took out a country 
made pistol from the bag and shot at my 
brother. It was he who was holding the 
bag in his hand. The shot hit my brother 
and he jumped from the charpoy and fell 
down. The person who was sitting by 
the headside of my brother piessed my 
brother’s legs with his legs. The person, 
armed with the pistol, again loaded the 
pistol and shot at my brother’s chest. My 
brother died immediately.” 

On hearing my shouts and the sound of 
pistol firing Ram Singh, Iman Khan and 
Ranchor arrived The Badmashes escap- 
ed through the Duari and ran away to- 
wards the east.” 

It is^ noteworthy that this witness has not 
specifically stated that Naubat, appellant, 
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had fired the pistol shot. It is only- by re- 
ference to the person holding a bag 
from which the pistol was taken out that 
it is sought to be implied that Naubat 
had fired the shot In Court Naubat was 
not specifically identified as the person 
firing the shot or even as a person holding 
the bag. The witness has also not stated 
as to what part the other appellant play- 
ed in the occurrence. A little lower down 
the witness proceeds: 

“I never saw before the four persons 
who had come to my brother’s gher on 
the day of occurrence. I had come to the 
District Jail, Aligarh to identify them. 
(The witness, having touched the accused 
Naubat and Budhsen, stated) I identified 
them in jail. I saw them for the first 
time on the day of occurrence and there- 
after I saw them in jail at the time of 
identification. I did not see them any- 
where in the intervening period. 

Tire question naturally arises if on this 
state of his testimony the identification 
made by Inderjit can be held to be a 
reliable piece of evidence on which the 
conviction of the appellants can be sus- 
tained. In evaluating his testimony we 
may appropriately consider how far his 
description of the actual occurrence ins- 
pires confidence. We aie asked to believe 
that one of tlie four assailants sat down 
near the head of Hazarilal and pressed the 
legs of the latter with his own legs and 
he and the deceased were in this position 
when one of the assailants fired at 
Hazarilal, who thereupon jumped down 
from the cot. When we picture to our- 
selves the occurrence as narrated we find 
it to be unrealistic and, therefore, un- 
trustworthy, if not fantastic. There is un- 
doubtedly considerable embellishment in 
the Court version as compared to what 
was stated by the witness in the F. I. R. 
This embellishment does not add to the 
credibility of the story but it certainly 
suggests that the witness has a highly 
imaginative mind and is capable of play- 
ing on his imagination. We, therefore, do 
not consider it to be safe to hold on his 
evidence that the two appellants were 
among the assailants and that Naubat had 
fired the fatal shots. Kanwar Sen (P. W. 3) 
deposed that on the day of the occur- 
rence he was sitting in the Nohra of 
Hazarilal who was sitting on a cot. He 
and Inderjit were sitting on the JEodder 
because it was drizzling The statement 
in regard to the occurrence may now be 
described in his own words; 

"Four unknown persons came, one of 
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whom had a red jhola. One of them sat 
down on headside of Hazarilal and an- 
other proceeded ahead. The remaining 
two caught hold of me and Inderjit. 
Inderjit and I raised an alarm. The per- 
son having the red Jhola took out a pis- 
tol from the Jhola and fired at Hazarilal. 
On being hit with the shot, Hazarilal fell 
down. The badmash, who was sitting on 
the headside of Hazarilal, pressed his legs 
with his legs. Having loaded the pistol, 
the person armed with pistol, fired a shot 
at Hazarilal. Hazanlal"died. Ram Singh, 
Ranchor and Imam Khan arrived at the 
spot. The badmashes went away through 
the eastern side. 

I did not know all the four badmashes 
from before. (Having touched Budh and 
Naubat, the witness stated) I identified 
them in jail. I saw these two accused at 
the spot for the first time and thereafter 
in jail. I did not see them anywhere in 
the intervening period.” 

In cross-examination the witness admitted 
that the assailants had been seen by him 
only for about three or four minutes. He 
had gone to the jail for identification on 
three occasions. On two occasions he 
identified the accused persons in separate 
parades but did not identify anyone on 
his third visit. The third visit deposed 
by him seems to us to be a somewhat 
suspicious circumstance and the prosecu- 
tion has not cared even to attempt to ex- 
plain this statement. The witness was 
also unable to state as to which accused 
had been identified by him in the first 
parade and which in the second. He was 
further unable to tell the dates on which 
he had gone to the jail for identification. 
According to him he had gone to the jail 
at about 11 or 12 O’Clock during the day 
time. 

13. These two witnesses claimed to 
have seen the actual occurrence which 
took three or four minutes. Two assail- 
ants held these two witnesses and one sat 
on the cot of the deceased and pressed 
the legs of the deceased with his own 
legs and the fourth one fired two shots 
having re-loaded the pistol after the first 
shot. Their glimpses of the assailants 
would of course be somewhat fleeting 
but the different parts played by the four 
assailants would certainly have left on 
their minds a fairly firm impression as to 
what part the two appellants had played 
in that sordid drama. The power to iden- 
tify varies according to the power of 
observation and memory of the identifier 
and an observation may be based upon 
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small mniuliae which a witness, especially 
a lustic, uneducated villager may not be 
able to desciibe oi explain. In ibis case 
we find that P. W. 4 Ranchor does not 
know the diffeiencc between a minute 
and a second. An illiterate villagci may 
also at tunes be found to be 
moie obseivant than an educated man 
and Ins , identification in a given 
case may impress the Court without the 
witness being able to formulate Ins ica- 
sons foi the identification. But on the 
licculiar facts and ciiciimstances of this 
case one would e.xpecl these two witness- 
es to stale what particular part those two 
appellants played in the couise of the 
occurience. Without some clear indicah'on 
to that eifect it would be difficult for a 
judicial mind to lely foi conviction on the 
general assertion of these witnesses that 
the appellants weic among the assailants 
who muideied the deceased. Banchor 
(P. W. 4) gave hvs version as follows; 

, “It happened 13 1/4 months ago. It 
was 10 a. m. I had gone to llie shop of 
Ganu Lai Pahvari to make purchases. 
Bam Singh Darzi, was present at that 
shop along with me. I hcaid an alarm 
from the eastern side in which direction 
lay the Nohia of Ilazaiilal. I heard the 
sound of a fiie. Ram Singh and I lushed 
towaids the Nolira When both of ns 
vveie at a distance of 15 paces fiom the 
Nolna, I heard the sound of another fiie. 
1 saw four unknown badmashes coming 
out of the Nohra of Hazarilal. They ran 
away towards the east Three badmashes 
weie empty handed and one of the bad- 
mashes had a kalta in his right hand and 
a led ]hola ’in his left hand. I went to 
tlie Nohra and saw that Hazarilal was 
lying dead and Indeijit and Kan war Sen 
were piesent theie. Imam Khan also 
reached the Nohra of Hazaiilal after me. 

I had gone to the Distiict Jail in order 
to identify the badmashes (having touch- 
ed the accused Naubat aud Budhsen, die 
witness stated) I identified them in the 
District Jail At first I saw them running 
'awayTiom the Nohra, Thereafter, I iden- 
tified them in the Distiict Jail I never 
saw them in the intervening period (Hav- 
ing touched Naubat, accused, the witness 
slated) He had a Katta in his right liand 
and a ]hola in his left hand” 

In cioss-examination he stated that he had 
gone to the Distiict Jail, Aligarh twice for 
identification In the first identification 
he identified the peison who had a fhola 
in his hand and at the second identifica- 
,tion he recognised the other, Budbsen, 
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He aho slated that before identification 
proceedings, the Deputy Sahib had enquir- 
ed from him as to whom he had come to 
identify to which he had replied that ho 
had come to identify the persons who 
had committed the murder of Hazarilal. 
This witness only saw the assailants when 
tliey were running away after the alleg- 
ed muider. Normally speaking, therefore, 
his would be a still more fleeting glimpse 
of the assailants as compared to that of 
the two eailier witnesses. To sustain the 
con\'iction on his evidence as to identifi- 
cation one would ceitainly expect a more 
firm and posih've reference to tlie appel- 
lant, who was holding a jliola and a pistol 
(kalta), during the identification jiarade. 
Without such conoborative evidence the 
statement in Court identifying Naubat, 
appellant, would be of little value. 

14. This is not all. Tlie statements of 
these three witnesses aie otherwise also 
unimpressive and coupled wiOi the fact 
that the iiossibilily of these persons hav- 
ing seen at least IBudhsen on October 21, 
1967, outside the jail gates whom they are 
supposed to have identified a week later 
the test identification parades cannot be 
considered to provide safe and trust- 
worthy evidence on ndiich the appellant’s 
conviction has been sustained by the 
High Court. 

15. Shri O. P. Rana on behalf of the 
State very strongly argued that under 
Article 136 of the Constitution this Court 
does not interfere with tJie conclusions of 
facts arrived at on appreciation of evi- 
dence and in this case on consideration 
of the evidence relating to the test iden- 
tification parades two Gourrs below have 
come to a positive conclusion that the 
appellants weie two out of the four un- 
known assailants of Hazarilal, deceased. 
This Court, so aigued the counsel, should 
.affirm that conclusion in the absence of 
any proved legal infirmity. In regard to 
the sentence the counsel contended that 
this is a matter which rests in the discre- 
tion of the trial court and udien the sen- 
tence of death is confirmed by the tligh 
.Court this Couit should not mterfeie on 
appeal under Article 136 

16. It is undoubtedly true Rial under 
Article 136 this Court does not ordinarily 
interfere with conclusions of fact pio- 
perly arrived at by the High Court on 
appreciation of evidence on the record, 
except where theie is legal error or some 
disregard of tlie forms of legal process 
or a violation of the principles of natural 
justice resulting in grave or substantial 



1970 Ori. L. J. Budhsen v. State 

injustice. In Tej Naram v. State of U. P., 
Criminal Appeals Nos. 81, 112 and 132 
of 1964, D/- 23-10-1964 (SC) this Court, 
after examining its previous decisions in 
which this Court had not accepted con- 
current fmdings or had re-examined the 
evidence for itself, said; 

“The above cases show that tliis Court 
has not accepted concurrent findings of 
fact if there is no evidence for the find- 
ing or if there has been an omissiori to 
notice material points while appreciating 
evidence or to bear in mind relevant 
considerations which swing the balance 
in favour of the accused. It has also on 
occasions re-examined the evidence in 
view of the fact that llie case against 
the accused was based on circumstantial 
evidence and it was of an extraordinary 
nature. In the case before us, as we will 
show presently the High Court appears 
to have completely overlooked the varia- 
tion in certain important aspects by P. W. 
3, while deposing at the trial from what 
he had slated earlier and consequently the 
High Court could not apply its mind to 
their significance. In view of this in- 
firmity in the judgment and other consi- 
derations which will be pointed out later 
we are satisfied that this is one of the 
exceptional cases in which we should 
undertake the examination of the entire 
evidence and appraise it,” 

In this case tlie following observations of 
Hidayatullah J., (as the present Chief 
Justice then was) from the judgment in 
Anant Chintaman Lagu v. State of Bom- 
bay, (1969) 2 SCR 460 = (AIR 1960 SC 
500) were reproduced with approval: 

"Ordinarily, it is not the practice of 
this Court to re-examine the findings of 
fact reached by the High Court parti- 
cularly in a case where there is concur- 
rence of opinion between the two Couits ' 
below. Buf’ the case against the appel- 
lant is entirely based on circumstantial 
evidence, and there is no direct evidence 
that he administered a poison, and no 
poison has, in fact, been detected by the 
doctor, who performed the post-mortem 
examination, or by the Chemical Analyser. 
The inference of guilt having been dravvn 
on an examination of a mass oT evidence 
duimg which subsidiary fmdings weie 
given by the two Courts below, we have 
felt it necessary, in view of the extra- 
ordinary nature of tliis case, to satisfy 
ourselves whether such conclusion on the 
separate aspects of the case, is supported 
by evidence and is just and proper. Ordi- 
narily, this Court is not required to enter' 
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into an elaborate examination of the evi- 
dence, but we have departed from this 
rule m this particular case, in view of 
the variety of arguments that were ad- 
dressed to us and the evidence of con- 
duct which the appellant has sought to 
explain away on hypotheses suggesting 
innocence. These arguments, as we have 
stated in brief, covered both the factual 
as well as the medical aspects of the 
case, and have necessitated a close exa- 
mination of the evidence once again, so 
that we may be in a position to say what 
are the facts found, on which our deci- 
sion is rested.” 

In Mahabub Beg v. State of Maharashtra, 
Criminal Appeal No. 120 of 1964, D/- 
19-3-1965 (SC) this Court observed: 

"We have been taken through the eii- 
tiie evidence of all the important wit- 
nesses by counsel for the appellants and 
we do not think that the conclusion re- 
corded by the Sessions Judge and con- 
firmed by the High Court was one which 
could not reasonably be arrived at,, by 
those Courts. There are undoubtedlv 
certain discrepancies in the statements of 
the four witnesses, Anna, Kisan, Sahebrao 
and Sukhdeo. But what* \veight should 
be attached to the evidence of the , wit- 
nesses was essentially a matter with 
which the Couil of fust instance, before 
whom the witnesses weie examined was 
concemed, and if the view taken by that' 
Court IS confirmed by the High Court, 
even assuming that this Court may, if the 
case were tried before it, have taken a 
different view, (though we do not say 
that in this case we would have so done) 
we would not be justified in making a 
departure from the settled piaclice of this 
Court and proceed to review the . evi- 
dence.” 

In Brahmin Ishwar Lai Manilal v State 
of Gujarat, Criminal Appeal No. 129 of 
1963, D/- 10-8-1965 (SC) this Court sta- 
ted the position thus: 

"We have dealt with the arguments of 
Mr. Shroff at some length but we wish 
to restate that this Court will not exa- 
mine for itself evidence led in a criminal 
case unless it is made to appear that jus- 
tice has failed by reason of some mis- 
appiehension oi mistake in the reading of 
the evidence by the High Cour^. The 
High Court must be regarded as the final 
court in criminal jurisdiction and special 
leave given in a criminal case does not 
entitle the person to whom the leave is- 
given to canvass the coirectnesS 'of the 
findings by havmg the evidence read -and 
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reappraised. There must ordinarily be a 
substantial error of law or pioceduie or 
a gross failure of justice by leason of mis- 
apprehension or mistake in leading the 
evidence or the appeal must involve a 
question of principle of gcncial impoi- 
tance befoie -this Court will allow the 
oral evidence to be discussed.” 

17. In G. V. Subbrayanam v. State of 
Andhra Pradesh, (1970) 1 SCC 235 = 
(AIR 1970 SC 1079) this Come appraised 
the evidence on the plea of self-defence 
and allowed the appeal because the ap- 
proach of the High Court on this plea 
was found to be incorrect. Again, in 
Raja Ram v. State of Haryan.i, Criminal 
Appeal No. 62 of 1968, D/- 26-3-1970 (SC) 
because of special feature hire rejection 
by the court below of a consideiable mass 
of evidence on serious charges, this Court 
looked into the evidence to see liow for 
the case as framed against the appellant 
could be held proved. 

18, Before us the entire case depends 
on the identification of the .appellants and 
this identification is founded solelv bn 
test identification parades. The High 
Court does not | seem to have coirectly 
appreciated the ei'identiary value of tliese 
parades though they were consideied to 
be the primaiy evidence in support of 
the prosecution case. It seems to have 
proceeded on the erroneous legal assump- 
tion tliat It is a substantive piece of evi- 
dence and that on the basis of tliat evi- 
dence alone the conviction can be sus- 
tained And then that court also ignored' 
important evidence on the record m re- 
gard to the manner in which the test 
identification parades were held, and 
other connected ciicumstanccs suggest- 
ing that they were lield moie or less in 
a mechanical way without the necessary 
precautions being taken to eliminate un- 
fairness This is clearly an etroneous 
way of dealing with the test idpnttficalion 
parades and has caused failuie of justice. 
Shn Rana laid great emphasis on the fact 
that there is no enmity shown between 
the witnesses and the appellants In our 
opinion, though this factor js relevant it 
cannot sen'-e as a substitute for reliable 
afeissible evidence required to establish, 
the guilt of the accused oeyohd reason- 
able doubt. The evidence in regard to 
idenfafication having been discarded by 
us as legally infirm and which does not 
connect the appellants with the alleged 
offence it cannot by itself sustain tlie 
conviction of the appellants Non-lis- 
closure on the record as to how and when 


die Investigating Officer learnt about the 
appellants’ complicity further adds to 
the lacuna in the prosecution case. These 
appeals aic allowed and the accused ac- 
quilled, 

Appeals allowed. 
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A. N. RAY AND I. D. DUA, JJ. 
Sheshanna Bhumanna Yadav, Appellant 
V. State of Maharashtra, Respondent. 

Ciiminal Appeal No. 225 of 1969, D/- 
8-5-1970. 

Evidence Act (1872), Sections 133, 114 
lllus. (b) — Evidence of approi'cr and 
accomplice — Necessity of corroboration 
— Nature of corroboration required, 

Tlie warning of the danger of convict- 
ing on uncorroboiatcd evidence is given 
when the evidence is that of an accom- 
plice, The primary meaning of accom- 
plice is any party to the crime charged 
and some one who aids and abets the 
commission of crime. The nature of cor- 
roboration is tliat it is confirmatory evi- 
dence and it may consist of the evidence 
of second witness or of circumstances 
like the conduct of the person against 
whom it is required. Corroboration must 
connect or tend to connect the accused 
with the crime, ^^dlen it is- said that the 
coiToborative evidence must implicate the 
accused in material particulars it means 
that it is not enough that a piece of evi- 
dence tends to confirm the tnitli of a 
part of the testimony to be corroborated 
That evidence must confirm that part of 
tlie testimony which suggests that the 
crime was committed by the accused. 
The first test of leliability of approver 
and accomplice evidence is for the comt 
to be satisfied that there is nothmg in- 
herently impossible m evidence. After 
that conclusion is i cached as to reliabi- 
lity, corroboration is required. AIR 1967 
SC 792 and AIR 1957 SC 637, Ref. 

(Paras 12, IS) 

Cases Referred: Clironological Paras 
(1967) AIR 1967 SC 793 (V 54) = 

1967-1 SCR 243, Lachi Ram v 
State of Punjab 13 

(1957) AIR 1957 SC 637 (V 44) = 

1957 SCR 953, Sarwan Singh v. 

State of Punjab \ - 13 
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1970 Ori. L. J. Slieslianna v.’ State of 

The following Judgment of the Court 
was delivered by 

RAY, J.: This appeal by special leave 
is against die judgment dated 18th Decem- 
ber, 1968 of the High Court at Bombay 
dismissing the appeal and confirming the 
conviction of Moti alias Narayan Shes- 
hanna Yadav and Sheshanna Bhumanna 
Yadav accused Nos. 2 & 3 respectively ex- 
cept that the conviction of accused No. 2 
of the substantive offence of murder under 
Section 302 was altered - and accused No. 

2 was convicted of an offence under Sec- 
tion 302 read with Section 120B as well 
as of offence under Section 302 lead with 
Section 34 of the Indian Penal Code. The 
High Court confirmed the sentence of 
death passed against accused No. 3 Shesh- 
anna Bhumanna Yadav. Accused No. 2 
son of accused No. 3 was at the lime 
of the judgment of High Court of 17 
years of age. The High Court reduced 
the punishment of accused No. 2 to rigo- 
rous imprisonment for life. Accused No. 

1 Hiralal was the domestic servant of Dr. 
Nanavati grandfather of the deceased 
Narendra. Accused No. ' 2 is the son of 
accused No. 3. 

2. Accused No. 1 Hiralal Jamnadas 
Joshi, accused No. 2 Moti alias Narayan 
Sheshanna Yadav and accused No. 3 
Sheshanna Bhumanna Yadav were charg- 
ed with having entered into criminal 
conspiracy with approver Dinkar Saldia- 
ram between 19th December, 1967 and 
4th January, 1968 at Deolali Camp for . 
the purpose of committing the murder of 
Narendrakumar and committed house 
breaking and thefts in the house of his 
grandfather Dr. Nanavati and disposed 
of the property so obtained and caused 
the evidence of murder to disappear with 
the intention of screening the offenders 
from lawful punishment and that tliesc 
acts were done in pursuance of the said 
criminal conspiracy, an offence punish- 
able under Section 120B read .with Sec- 
tions 302, 454, 380, 414 and 201 of the 
Indian Penal Code. Accused Nos. 1 to 3 
were fuither charged with having com- 
mitted the murder of Narendrakumar in 
complicity with approver Dinkar Sakha- 
ram and the said murder came to be 
committed in furtherance of common 
intention of all the accused an offence 
punishable under Section 302 read with 
section 34 of the Indian . Penal Code. 
They were further charged under Sec- 
tions 201, 454, 380 and 411 of the Indian 
Penal Code. 

3. Dr. Dahchancl Nanavati the grand- 
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father of deceased Narendrakumar who 
met unnatural and unfortunate end at the 
hands of accused No. 2 and one Dinkar 
Sakharam, subsequently turned approver, 
resided at Deolali Camp at Dhondi Road 
in bungalow No. 17 for about 11 yeais, 
He was a registered medical practitioner. 
At the relevant time he was in pharma- 
ceutical business for the manufacture of 
medicines. The head oifice was at Bom- 
bay. The branch was at Deolali. The 
owner of bungalow No. 17 was Narsanna 
Bhumanna Yadav brother of accused No. 
3. Naisanna was a person of unsound 
mind and accused No. 3 was the holder 
of power of attorney. Accused No. 3 re- 
sided at the rear portion of bungalow No. 
17. The bungalow was agreed to be 
sold to Dr. Nanavati. There were civil 
and criminal proceedings out of that tran- 
saction. Bungalow No. 17 was eventually 
sold to a third party on 11th May, 1964. 
In the sale deed it was said that posses- 
sion of the portion in the occupation of 
Dr. Nanavati would be handed over to 
die vendee when the proceedings pend- 
ing against Dr. Nanavati concluded. Dr. 
Nanavati succeeded in those proceedings. 
Therefore, possession could not be given 

by the vendor to the vendee. 

/ 

4. In the month of November, 1967, 
Dr. Nanavati’s wife left Deolali for Jodh- 
pur. Dr. Nanavati also left Deolali and 
went to his native “place leaving his grand- 
son Narendra, who 'was about 15 years 
of. age in the care of his domestic servant 
accused No. 1. 

5. The piosecution case was as fol- 
lows. Accused No. 3 thought that Dr. 
Nanavati’s departure from Deolali leav- 
ing his grandson Narendia at the bunga- 
low in charge of the domestic servant 
was a good opportunity to commit theft 
of articles in the house of Dr. Nanavati 
and to murder his grandson Narendra 
with a view to frightening Dr. Nanavati 
to vacate the bungalow. Accused No. 3 
called Dinkar on 19th December, 1967 
and suggested to Dinkar that the latter 
should commit the murdei of Narendra 
after 21st December, .1967 when Dr. 
Nanavati would leave the bungalow and 
his grandson Narendra would be there 
with the domestic servant. Accused No. 

3 proposed a reward to Dinkar, namely, 
a motor cycle and a further sum of 
Rs. 100. Accused No. 3 told Dinkar that 
the said accused had committed two mur- 
ders prior to that date but nothing hap- 
pened to him. Dinkar at first expressed 
his inability to undertake the job. Ac- 
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cased No. 3 then said that Dinkar should 
take accused No. 2 whp was the son of 
accused No. 3 foi the job. 

6. Accused No. 2 and Dinkar started 
getting familiar and friendly with 
Narendra. They visited his house regu- 
larly. They moved about with Narendra. 
On 25lli December, 1967 accused No. 1 
the domestic servant of Dr. Nanavati left 
Deolali and went to Bombay. Accused 
No. 2 and the approver Dinkar took 
Naiendra out with the intention of mur- 
dering him but because of ceitain inter- 
ruptions they could not muster couiage 
to achieve that object. On 27lh Decem- 
ber, 1967 accused No. 3 called Dinkar 
and told him and accused No. 2 that he 
was going to Nasik in connection with 
some court woik and they should muider 
Naiendra and that he would look to 
everything after his return from Nasik. 
Nasik IS about 5 or 7 miles from Deolali. 

7. Accused No. 2 and Dinkar took 
Naiendra to a lonely area beyond Barnes 
High School on the pretext of col- 
lecting clothes from a washerman and 
went to the house of the latter and collect- 
ed a couirle of garments. Tliereafter they 
went to a garden w'here they drank water 
and then went to a open field. There 
tliey plucked fresh gioundnuts and start- 
ed eating them. Accused No. 2 and 
Dinkar took Naiendra to a jovvar field. 
Dinkar gave a blow wifli his hand on the 
neck of Narendra as a result of which 
Narendra fell down. ■ Accused No. 2 and 
Dinkar held NarendiU lightly. Dinkar 
sat upon his abdomen and started choking 
his throat with both his hands and accus- 
ed No. 2 gagged his mouth and nose. 
Dinkar gave blows on Narendra’s abdo- 
men. After Narendra was choked for 
about 10/15 minutes, he breathed his last. 

8. Accused No 2 then asked Dinkar 
to ' take out the key of the bungalow 
which he had seen Narendra putting in 
his pocket and Dinkar removed the key 
and gave it to accused No. 2 Accused 
No 2 scraped some earth and dug a 
small pit and placed Narendra in it, face 
downwards, and covered it with some 
loose eartli Accused No 2 and Dinkar 
tlieri returned to the house of accused 
No 3. On being told that accused No. 2 
arid Dinkar had accomplished the murder 
of Narendra accused No 3 was happy 
and gave them Rs 10/- to celebrate the 
occasion by seeing a picture Accused 
No '3 told accused No. 2 and Dinkar that 
the following day they must take out all 
the goods from ithe house of'Dr. 'Nara- 


vati and hand them over to him. 

9. When Dinkar went to the house of 
aecused No. 3 the following morning, 
Dinkar heard accused Nos. 2 and 3 say- 
ing that Dr. Nanavati would not be able 
to live in that bungalow any longer. 
Accused No, 2 and Dmkar tlien went to 
the bungalow of Dr, Nanavati and open- 
ed die lock with the key which had been 
removed from Narendras pocket. Accus- 
ed No. 2 and Dinkar locked the front 
door from outside and kept the back 
door ajar and removed a large number 
of articles which were in cupboards 
which they opened with the help of a 
bunch of keys which they found in tlie 
house. Accused No. 2 and Dinkar again 
went to the bungalow of Dr. Nanavati 
on the subsequent day. They removed 
two cycles and several other articles and 
handed them over to accused No. 3. 
Accused No. 3 gave to the approver 
Dinkar a cycle and some of the property 
which had been recovered from the house 
of Dr, Nanavati. 

10. Dr. Nanavati returned to Deolali 
along with his wife on 4th January, 1968. 
They found the front door of the house 
locked. They made enquiries. Ultimate- 
ly, they entered the house by breaking 
open the lock and found tliat Narendra 
was not in the house, that the whole 
house had been ransacked and the back 
door was ajar. Dr. Nanavati reported 
the matter to the police. Clue was 
furnished by a piece of cloth which had 
been stolen from the house of Dr. Nana- 
vati, That piece of cloth had been given 
by accused No. 3 to the approver Dinkar 
who gave it to a tailor named Thakur 
for stitching a. pair of trousers for him. 
Dr Nanavati happened to go to die 
shop of Thakur and made enquiries about 
the piece of cloth which was found in the 
tailors shop Accused No. 2 and Dinkar 
took away die cloth from the tailoTs shop 
when they heard of the enquii ies about 
die piece of cloth. Dinkar, gave some 
money to the tailor Dinkar and accused 
No. 2 raised some money by pledging a 
cycle which they had with them. The 
police came to , the tailors shop, made 
enquii ies and ultimately accused No 2 
and Dinkar were ' arrested on 23 Janu- 
ary, 1968 Dinkar pointed out the place 
of the dccuirence to the’ police on that 
day. ' On 24-1-1968 some human bones 
were found at that place. On 25 January, 
1968 accused No 3 was arrested Dinkar 
and accused No 2 made various state- 
ments and led the police to various 
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places. Several articles stolen from the 
house of Dr. Nanavati were recovered. 
On 12th February, 1968, Dinkar made a 
full-fledged detailed confession. 

11. In the High Court tliree questions 
were canvassed. Fii'st, whedier there was 
corroboration in regard to die crime. 
Secondly, whether diere was corrobora- 
tion in regard to accused Nos. 2 and 3 
being guilty of die offence. Thirdly, 
whetiier diere was corroboration in re- 
gard to the appioi'ers story ,about the 
conspuacy and the common intention by 
way of a pie-conceived plan to murder 
Narendia. The High Court found 'that 
there was corroboration of the evidence 
which connected accused Nos. 2 and Snot 
only widi die offence of theft but also 
with murder. The High Court also came to 
die conclusion diat tiiere was corrobora- 
tion of the evidence of Dinkar in material 
particulars in regaid to the connection of 
die accused with the crime and in regard 
to the conspiracy as well as die common 
intention. 

12. The law widi legaid to apprecia- 
tion of approvers evidence is based on 
the effect of Sections 133 and 114 illus- 
tration (b) of die , Evidence Act, namely, 
that an accomplice is competent to depose 
but as a lule of caution it will be unsafe 
to convict upon his testimony alone. The 
wamuig of the danger of convicting on 
uncon oborated evidence is therefore given 
when the evidence is that of an accom- 
plice. The piimary meaning of accom- 
plice is any party to the crime charged 
and someone who aids and abets the 
commission of ciime. The nature of cor- 
roboration is that it is confiimatory evi- 
dence and it may consist of the evidence 
of second witness or of circumstances 
like the • conduct of the person against 
whom it is required. Corioboration must 
connect or tend to connect die accused 
with the crime When it is said that the 
coiroborative evidence must implicate the 
accused in matenal particulars it means 
that it is not enough that a piece of evi- 
dence tends to confirm die truth of a 
part of the testimony ' to be corroborated. 
That evidence must, confiim that part of 
'the testimony which suggests diat the 
ciinie was committed by the accused. If 
a witness says that die accused and he 
stole the slieep and he pul the skins in 
a certain place, the discovery of the skins 
in that place would not corroborate the 
- evidence of the witness as against the 
accused. ' But if the skins were found in 


the accused’s house, diis would coriobo- 
rate because it would tend to confirm die 
statement diat die accused had some 
hand m die theft. 

13. This Court- slated the law of cor- 
roboration of accomplice ewdence in 
several decisions. One of , die eailier 
decision is Sanvan Singh v. Slate of Pun- 
jab, 1957 SCR 953= (AIR 1957 SG 637) 
and die recent decision is Lachi Ram v. 
State of Punjab, (1967) 1 SCR 243= (AIR 
1967 SC 792). . In Sarwaii Singh’s case, 
1957 SCR 953= (AIR 1957 SC 637) (supia) 
this Court laid dorni diat before die 
Court would look into the coiroborative 
evidence it was necessary to find out whe- 
tiier the approver or accomplice was a 
reliable witness. This Court in Lachi 
Rani's case, 1967-1 SCR 243= (AIR 1967 
SC 792) (supra) said that the first test of 
leliabilily of approver and accomplice evi- 
dence was for the Court to be satisfied 
that there was notliing inheiently impos- 
sible Jii evidence. After tiiat conclusion 
is reached as to leliability corroboration 
is required. The nile as to corroboration 
is based on the reasoning that there must 
be sufficient coiroborative evidence in 
mateiial particulars to connect the accus- 
ed with the Clime. 

14. In the present appeal, counsel on 
behalf of the appellant contended diat 
there was no corroboration of the actual 
participation in the murder and secondly 
that accused No. 3 could*' - be guilty of' 
theft but not of murder. The washerman 
said that Dinkar was his classmate and 
through Dinkar he came to know accus- 
ed No. 2. The washerman fuidier said 
that he used to wash the clothes of ac- 
cused No. 2 and on 27th December, 1967, 
Dinkar and accused No. 2 came to the 
washerman’s house to take out a few 
clothes which he had washed for them. 
The washeiman also said that Dinkar and 
accused No. 2 had with them a boy who 
was of fair skin and wore khald shorts 
and a white shirt. 

15. Mohan Lai Boob, an agiicultuiist: 
gave evidence that on 27tli December, 
1967, he was watering the crops. Three 
persons turned up one of whom was ac- 
cused No 2 and the other was known 
to him by face and the third was a boy 
of 14 or 15 years of age weaiing Idiaki 
shorts and a shirt Mohan Lai Boob said 
that he saw all of them sitting down in 
the field, drank water and purchased radi- 
shes from a woman who was silting near- 
by. 
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16. It may be dilBcult to find coiTobo- 
ratn^e evidence of die actual killing. Din- 
kar showed the place of occurrence. 
E\-entually, a few things were discovered 
there, namely, a shirt, a chain, a skull 
having the upper ]aw with 13 teeth, a 
bone, bunch of hair. Tliese tilings were 
found on 28tli January, 1968. The shirt 
and the diain were identified by Dr. 
Nanavati and his wife to belong to Naren- 
dra. A girl of 14 named Garadin Bride 
who was a classmate of Narendra said 
that Narendra wore a chain similar to the 
one that was shown. The medical evidence 
was that the bones weie those of a human 
being probably a male. Beyond that the 
medical evidence does not assist the pro- 
secution. The High Court found that 
the death of Narendra was not disputed 
because it was put to Dinkar in cross- 
examination that it was Dinkar alone who 
killed Narendra. Theiefore, the medical 
evidence as to the skull and the bone is 
not of importance in view of the death 
of Narendra. Dr. Nanavati entered the 
house by breaking open the lock. He 
found the back door left ajar. The key 
which was produced by Dr. Nanavati was 
found to fit tlie lock tliough the lock 
could not be operated with the key in 
view of the fact that Dr. Nanavati had 
broken it open for gaining entry into the 
house. 

17. Thcie is also ci-idencc of Kisan 
Prasad that after Christmas day in 1967 
he saw a dead body which had on it 
khaki shorts and white shirt If the mur- 
der of Narendra and the theft were not 
parts of the same transaction, Narendra 
would not have been taken out to the 
field to be murdered there to eh'minate 
the possibiht)'' of detection. The close 
proximity between murder and theft 
points to the inescapable conclusion that 
they formed part of the same transaction. 
Narendra u^as seen alive by Kewal Ram, 
oumer of the betel shop on 26th Decem- 
ber, 1967. Hira Lai, the domestic ser- 
vant of Dr Nanavati left Deolali on 25th 
December, 1967 The theft could not 
have been committed before the murder 
because in that case there would be com- 
plaint by Narendra and die house in that 
case would also have been broken open 
for committing the murder. All these 
features prove that die murder and the 
theft formed the same transaction and 
were committed by the same persons. 
Narendra was seen alive in the company 
of accused No 2 and Dinkar. That was 
the evidence of the washerman as also of 


the agriculturist Mohan Lai Boob. These 
witnessess further identified die shorts and 
shirt of Narendra. 

18. Accused No. 2 25ioduced the piece 
of cloth which was identical with the 
cloth of die mattress cover produced by 
Dr. Nanavati. Both die pieces of the 
cloth were of the identical design. The 
pledging of the cycle by accused No, 2 
is of significance. The cycle was identi- 
fied both by Dr Nanavati and his wife. 
The next piece of evidence is that accus- 
ed No. 2 sold some utensils to Gadekar. 
One of the utensils was found to hai'C a 
name thereon scraped off. There was also 
a piece of hand-writing with the signature 
of accused No. 2 at the foot of it and that 
was the list of the articles sold to Gade- 
kar. There were some articles found from 
the tailor’s shop The evidence of the 
tailor was that those articles were given 
by accused No 2. Die discovery of the 
chain which Narendra wore was identi- 
fied by Dr. Nanavati. Accused No 2 sold 
a cycle carrier to Rupvate on 16th Janu- 
ary, 1968. The sale of that article was 
discovered on 23rd January, 1968 Dr. 
Nanavati identified the cycle carrier. That 
identification was not challenged. All 
these pieces of evidence pro^e the con- 
nection of accused No. 2 witli the crime. 

19. With regard to accused No. 3 it 
is found tiiat there weie civil and crimi- 
nal proceedings between him and Dr. 
Nanavati Accused No. 3 had the motive 
not only to make it impossible for Dr. 
Nanavati to stay in the bunglow but' also 
to commit theft in his house Accused 
No. 3 gave several articles to a person 
called Takalkar. Takalkar had dealings 
with accused No. 3 in die past, Tak^- 
kar said that accused No 3 gave him 
some pieces from silver idols and other 
silver articles and vmnted money by dis- 
posing of the same Takalkar jiurchased 
the entire silver material from accused 
No. 3 for Rs. 175/-, Takalkar also said 
that at the request of accused No 3 he 
kept that bag of utensils in his godovm 
and gave the key of the godown to ac- 
cused No 3 who afterwards returned the 
key The police came to die shop of 
Takalkar and he was asked to produce 
the gunny bag which he did The arti- 
cles in the gunny bag were taken and the 
articles excepting the lump of silver were 
identified by Dr. Nanavati and by his 
wife. The identification was not chal- 
lenged in cross-examination It is obvious 
that silver lump could not be identified 
At this stage it is to be noticed as to 


11G3 


1970 Cri. Ij. J. Harilal Gangaram 

whether there is evidence to connect ac- 
cused No. 3 with murder. The transac- 
tion was one composite unit of.murdeiing 
Narendra and committing theft. 

20. The discovery of articles in the 
godown,of Takalkar was as a result of a 
statement by accused No. 2. The name 
of accused No. 3 was found m the note- 
book of Takalkar. The relationship of 
father and son between accused No. 3 
and accused No 2 is not to be lost sight 
of. Accused Nos. 2 and 3 went together 
for the sale of cycle carrier to Rupvate. 
The High Court rightly came to the con- 
clusion that there was sufficient corrobo- 
ration of the evidence of Dinkai m mate- 
rial particulars and that Dinkar was a 
reliable witness and it was proved that 
accused Nos. 2 and 3 were guilty of the 
offence. In view of the fact that there 
was capital sentence on accused No. 3 we 
went through the evidence to find out as 
to whether there was , any infirmity in 
evidence. We have found none. 

21. The appeal therefore fails. The 
accused will sunender to his bail, if any. 

Appeal dismissed. 
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(GUJARAT HIGH COURT) 

D. A. DB0A.I J, 

Harilal Gangaram and others. Appel- 
lants V. State of Gujarat, Respondent. 

Criminal Appeals Nos. 357 to 359 and 
460 of 1968, D/- 10- 1-1969, against order of 
City Magistrate Fourth Court, Ahmeda- 
bad in Criminal Appeal No. 724 of 1967. 

Prohibition-^Bombay Prohibition Act 
(25 of 1949), Ss. 98 and 99 — Confiscation 
of things under sub-ss. (l) and (2) of S. 98 
— Distinction pointed out — Before 
confiscating a vehicle, vessel or a convey- 
ance, owner thereof must be given oppor- 
tunity to show whether he had taken 
sufficient care to prevent commission 
of offence — Order of confiscation is not 
a mere consequential order following 
finding of fact recorded by Court. 

There is understandable distinction be- 
tween the things which must be straight- 
way confiscated as provided by S. 98 (1) 
and the things which are liable to confis- 
cation under S. 98 (2). This should be in- 
the very nature of things. Things men- 
tioned in Cls. (a) to (d) of S. 98 (1) should 

^Only portions approved for reporting 
by High Court are reported here. 


V. State of Gujarat 

straightway be confiscated because their 
possession per se is prohibited. They 
must be confiscated because they cannot 
be returned otherwise the person to whom 
It is returned would be committing the 
same offence over again. They are arti- 
cles, the possession of which is per se 
prohibited in view of the provisions con- 
tained in the Bombay Prohibition Act. 
But vessels, conveyances, carts and ani- 
mals used for transport of such prohibited 
articles are not per se prohibited and 
therefore, they cannot be straightway 
confiscated. They are liable to confisca- 
tion in view of the use made of such 
things. (Para 19) 

In view of S. 99 the articles which are 
liable to confiscation can only be confis- 
cated after hearing the person claiming 
any right thereto and Ihe evidence if any 
which he produces in support of his 
claim. Tbe proviso to S. 99 makes it 
abundantly clear that vessel or vehicle or 
other conveyance cannot be confiscated if 
the owner satisfies the Court that he had 
exercised due care in preventing the 
commission of the offence. Therefore, 
before the Court proceeds to confiscate a 
vehicle, vessel or a conveyance, it must 
give an opportunity to the owner thereof 
to show whether he had used sufficient 
care to prevent the commission of the 
offence. (Para 19) 

It cannot be said that in all cases the 
order of confiscation is a consequential 
order or that there is a duty cast on the 
Court to confiscate every article coming 
before the Court trying the offences 
under the Bombay Prohibition Act. 

(Para 20) 

As soon as the Court comes to the con- 
clusion that in respect of the articles set 
out in S. 98 (1) the offence appears to 
have been committed, under the Bombay 
Prohibition Act, the Court has no option 
but to confiscate those articles. Sub- 
section (2) of S. 98 makes a distinct de- 
parture in respect of these things or 
articles which are not to be confiscated 
straightway but which are liable to con- 
fiscation and the things which are liable 
to confiscation have to be dealt with as 
provided by S. 99. Therefore, in respect 
of the things which are not to be confis- 
cated but which are liable to confiscation 
the Court has to follow the procedure 
prescribed in S. 99 befoie the order of 
confiscation in respect of such things 
could be passed. It cannot therefore, be 
said that the order of confiscation is a 
mere consequential order following the 
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findings of fact recorded by the Court. It 
may be that a person may be held guilty 
of possession of liquor imported in the 
motor truck and yet the truck need not be 
confiscated if it is found that it belongs 
to some other person who had exercised 
due care for preventing the commission 
of the offence. (Para 20) 

It is true that anyone claiming any 
right to any vehi deniable to confiscation 
must appear before the Magistrate and 
lodge his claim But that does not mean 
that any formal claim by any specific 
application is required to be lodged be- 
fore the Magistrate. If the owner of the 
vehicle is accused of the offence and is 
before the Court and he claims that he is 
the owner of a vehicle, it would be a duty 
of the Magistrate to inquire whether the 
owner lias established his claim and has 
fuither established that he had exercised 
due care in preventing the commission of 
the offence. The very statement of accus- 
ed under S. 342, Criminal P. C., would be 
in Iho nature of an application putting 
forth his claim to the vehicle. (Para 21) 

In Cr. A. No, 357/1968 : 

Rajni Patel with II, K. Thakore, for 
Appellant, 

In Cl, A, No, 358/1968 : 

D- K. Shah with H, K. Thakore, for 
Appellant, 

In Cl. A. Mo. 359/1968 : 

I. C. Bhatt, for Appellant. 

In Cl. A. No, 460/1968 ; 

H. K. Thakore, for Appellant; G. M. 
Vidyaithi, Asst. Govt. Pleader, for Res- 
pondent (in all the appeals). 

JUDGMENT:- 1-17 

18. It was urged on behalf of original 
accused No. 4 Hiralal Gangaram that the 
motor truck belongs to him and even 
though iP was used for transport of con- 
traband liquor, theie is nothing to show 
that It was done with his consent, con- 
nivance or knowledge or at his instance 
and therefore, the motor truck was not- 
liable to confiscation. On behalf of Jetha- 
nand Ishvardas it was contended that he 
entered into an agreement with Hiralal^ 
Gangaram accused No. 4 for the purpose of ' 
the said truck on 9-11-66 for Rs. 20,000/. 
and towards the purchase price he had 
paid Rs. 5,000/- in cash to Hiralal Ganga- 
ram and the balance of Rs. 15,000/- was to 
be paid in 15 monthly instalments each 
of Rs. 1,000/.. It was contended that this 
agreement was reduced to wiiting, and 
executed by the parties. On the basis of 
this agreement it was contended that 


since 2-11-66 ownership of the motor 
truck had passed to Jethanand Ishvardas 
and there is nothing to show that this 
truck was used in transporting or import- 
ing contraband liquor with his consent, 
connivance or knowledge or at his in- 
stance and, therefore, the truck was not 
only not liable to confiscation but it 
should have been returned to him, 

19, It was contended on behalf of ori- 
ginal accused No. 4 that there is not an 
iota of evidence to show that the truck 
was used for transporting or importing 
contraband liquor or any prohibited 
article with his consent or connivance or 
knowledge or at his instance and the same 
was not liable to confiscation. S. 98 of the 
Bombay Prohibition Act provides as 
under : 

“98. (1) Whenever any offence piinisha 
ble under this Act has been committed, 

(a) any intoxicant, hemp, mhowra 
flowers, molasses, materials, still utensil, 
implement or apparatus in respect of 
which the offence has been committed; 

(b) where in the case an' offence involv- 
ing illegal possession, the offender has in 
his lawful possession any intoxicant, 
hemp, mhowra flowers or molasses other 
than those in respect of which an offence 
under this Act has been committed, the 
entire stock of such intoxicant, hemp, 
mhowra flowers or molasses, 

(c) where, in the case of an offence of 
illegal import, export or transpoit, the 
offender has attempted to import, export 
or transport any intoxicant, hemp, 
mhowra flowers, or molasses, in contra, 
vention of the provisions of this Act, rule, 
regulation or order or in breach of a con- 
dition of a licence, permit, pass or autho- 
rization the whole quantity of such in- 
toxicant, hemp, mhowra flowers or molas- 
ses which he has attempted to import, 
export or transport; 

(d) where in the case of an offence of 
illegal sale, the offender has in his lawful 
possession any intoxicant hemp, mhowia 
flowers or molasses other than that in 
respect of which an offence has been com- 
mitted, the whole of such other intoxicant, 
hemp, mhowra flowers or molasses 

shall be confiscated ' by the order of the 
Court. 

(2) Any receptacle, package or covei mg’ 
in which any of the ai tides liable to con- 
fiscation under sub-s. (1) is found and the 
other contents of such receptacle, packet 
or covering and the animals, carts, vessels 
Or other conveyances 'used in carrying any 
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such article shall likewise be liable to 
confiscation by the order of the Court.” 

The scheme of S. 98 would show that the 
things mentioned in clauses (a) to (d) are 
straightway to be confiscated. But in 
respect of any receptacle, package or 
covering in which any of the articles 
liable to confiscation under sub-s. (1) are 
found and the animals, carts, vessels, or 
other conveyances used in carrying any 
such articles they are not to be confiscated 
straightway but they are liable to con- 
fiscation, There is understandable dis- 
tinction between the things which must 
be straightway confiscated as provided 
by S. 98 and the things which are 
liable to confiscation. This should be in 
the very nature of things. Things like 
intoxicant, hemp, mhowra flowers, molas- 
ses, materials, still utensil, implement or 
apparatus in respect of which offence 
appears to have been committed under the 
Bombay Prohibition Act should straight- 
way be confiscated because their posses- 
sion per se is prohibited. They must be con- 
fiscated because they cannot be returned 
otherwise to the person to whom it is re- 
turned would be committing the same 
offence over again. They are articles, the 
possession of which is per se prohibited 
in view of the provisions contained in the 
Bombay Prohibition Act. But vessels, con- 
veyances, carts and animals used for 
transport of such prohibited articles are 
not per se prohibited and therefore, they 
cannot be straightway confiscated. They 
are liable to confiscation in view of the 
use made of such things. Section 99 pro- 
vides the procedure to be followed by the 
Court in respect of the things liable to 
confiscation before they are confiscated. 
Section 99 provides as under; 

“99. When during the trial of a case 
for an offence under this Act the court 
decides that anything is liable to confisca- 
tion under the foregoing section, the 
Court may after hearing the person, if 
any, claiming any right thereto and the 
evidence if any, which he produces in 
support of his claim order confiscation, 
or in the case of any article other than 
an intoxicant, hemp, mhowra flowers or 
molasses give the owner an option to pay 
fine as the court deems fit in lieu of con- 
fiscation : 

Piovided that no animal, cait, vehicle 
or other conveyance shall be confiscated 
if the owner thereof satisfies the court 
that he had exercised due care in prevent- 
ing the commission of the offence.” 

It appears that the articles which are 
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liable to confiscation can only be con- 
fiscated after hearing the person claiming 
any right thereto and the evidence if any 
which he produces in support of his 
claim. The proviso to S. 99 makes it 
abundantly clear that vessel or vehicle or 
other conveyance cannot be confiscated 
if the owner satisfies the Court that he 
had exercised due care in preventing the 
commission of the offence. Therefore, 
when anything liable to confiscation is 
to be confiscated the Court has to hear 
the person claiming any right thereto. 
Such a person has a right to lead evidence 
in support of his claim. He has also an 
option to pay fine in lieu of confiscation. 
In respect of the vehicle or conveyance 
the same cannot be confiscated if the 
owner shows that he had taken sufficient 
care to prevent the commission of the 
offence. He can do so by leading evidence. 
Therefore, before the Court proceeds to 
confiscate a vehicle, vessel or a con- 
veyance, it must give an opportunity to 
the owner thereof to show whether he had 
used sufficient care to prevent the com- 
mission of the offence. In the instant 
case, the learned Magistrate has not given 
any opportunity to the owner namely 
Hiralal Gangaram to show that he has 
taken sufficient care to prevent commis- 
sion of the offence. In fact before an 
order of confiscation is passed an inquiry 
as contemplated by S. 99 would be made. 
Such an inquiry is to be made in respect 
of the articles liable to confiscation and 
not those which are required to be con- 
fiscated as a necessary corollary as pro. 
vided in S. 95 (1). The learned Magistrate 
has not even stated anywhere in the order 
confiscating the vehicle that he was satis- 
fied that the owner had not taken suffi- 
cient care to prevent the commission of 
the offence. In fairness to the learned 
Magistrate it must be stated that as he 
convicted accused No. 4 the owner of the 
motor truck for the commission of the 
offence, no question of further inquiry 
arose. If the conviction of accused No. 4 
would have been upheld the order of con. 
fiscation could not have been interfered 
with._ But as the appeal of accused No. 4 
is being allowed, it would mean that he is 
the owner of motor truck which has been 
confiscated and he should be given an 
opportunity to show that he had taken 
sufficient care to prevent the commission 
of the offence,' The only obvious thing 
to do would be to set aside the order of 
confiscation of the motor truck bearing 
No. GTF 753 and to remand the case to 
the trial Court for passing appropriate 
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order under Ss. 98 and 99 of the Bombay 
Prohibition Act after giving oppoitunity 
to any peison claiming any right to the 
motor truck No. GTF 753. 

20, Mr. G. M. Vidyartlii, Jearned Assis- 
tant Government Pleader urged that the 
order of confiscation is a consequential 
order which must follow the findings of 
fact in the case and a duty is cast on the 
Court to confiscate anything in respect of 
which the ollcnce appears to have been 
committed. In fact this line of approach 
ignores certain distinction made by the 
Legislature between Ss. 9S (1) and 98 (2) 
of the Bombay Prohibition Act. Section 
9S (1) piovides foi confiscation of certain 
things in respect of which an offence 
appears to have been committed. In res- 
pect of those things such as intoxicant, 
hemp, mhowra flowers, molasses, mate- 
rials, still utensil, implementor apparatus 
in respect of which an offence appears to 
have been committed they are straight- 
way to be confiscated. As soon as the 
Court comes to the conclusion that in res- 
pect of the articles set out above the 
offence appears to have been committed, 
under the Bombay Prohibition Act, the 
Court has no option but to confiscate 
those articles. No other order could be 
passed and to that e.xtent Mr. Vidyarthi is 
right in saying that there is a duty cast 
on the Court to confiscate such arti- 
cles. Sub-section (2) makes a distinct 
departure in respect of these things or 
articles which are not to be confiscated 
straightway but which are liable to con- 
fiscation and the things which are liable 
to confiscation have to be dealt with as 
provided by S. 99. Therefore, in respect 
of the things which are not to be confis- 
cated but which are liable to confiscation 
the Court has to follow the procedure 
prescribed in S 99 before tlie order of 
confiscation in respect of such things 
could be passed. It cannot, therefore.^ be 
said that tlie order of confiscation is a 
mere consequential order following the 
findings of fact recorded by the Court. It 
may be that a person may beheld guilty of 
possession of liquor imported in the 
motor truck and yet the truck need not be 
confiscated if it is found that it belong* to 
some other person who had exercised due 
care for preventing the commission of 
the offence. To take a simple illustration, 
'a person in transport business was ap- 
proached with a request that the tiuck is 
to be hired for transporting vegetables 
and while loading vegetables a few bottles 
of liquor were also loaded. If a seaich of 


the truck is taken and bottles are reco. 
veied the person who hired the truck and 
transported vegetables would be in pos. 
session of -the bottles and would be liable 
for possession of liquor. But in such cir. 
cumstances, it is unconceivable that the 
motor truck could also be straightway 
confiscated. Therefore, before the motor 
truck could be confiscated the Court must 
make an inquiry as envisaged by S. 99 
and give an opportunity to the owner of 
the motor truck to show that he had exer- 
cised due care for preventing the comrais. 
sion of the offence and if the Courtis 
satisfied that he had exercised due care, 
the truck cannot be confiscated. There- 
fore, it cannot be said that in all cases 
the order of confiscation is a consequen- 
tial order or that there is a duty cast on 
the Court to confiscate every article com- 
ing before the Court trying the offences 
under the Bombay Prohibition Act. 

21. It was lastly urged that thelanguageof 
S.99 shows that anyone claiming any right 
to a vehicle liable to confiscation must 
appear before the Magistrate and lodge a 
claim and only then the Magistrate has to 
inquire about the validity of the claim 
and further if it is shown that the 
claimant is the owner of the vehicle liable 
to confiscation and he had exercised due 
care in preventing the commission of the 
offence only then his claim can be upheld. 
It was urged that the gist of the require- 
ment is that the claim has to be made 
before a Magistrate before the Magistrate 
can be expected to undertake an inquiry 
as contemplated by S. 99, It appears that 
anyone claiming any right to any vehicle 
liable to confiscation must appear before 
the learned Magistrate and lodge his 
claim. But that does not mean that any 
formal claim by any specific application 
is required to be lodged before the learned 
Magistrate. If the owner of the vehicle is 
accused of the offence and is before the 
Court and he claims that he is the owner 
of a vehicle, it would be a duty of the 
Magistrate to inquire whether the owner 
has established his claim and has further 
established that he had exercised due care 
in preventing the commission of the 
offence. In the instant case, the accused' 
No. 4 Hiralal Gangaram did state that he 
is the registered owner of the motor truck 
and he has not committed any offence 
with which he was charged. As the 
learned Magistrate convicted .him for 
abetting transport of liquor the learned 
Magistrate was perfectly justified in con- 
fiscating the motor truck. But as the 
appeal of accused No. 4 is being allowed 
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and he is being acquitted of the charge of 
abetting import of liquor, certainly, his 
[claim that he is the owner of the motor 
truck and that it is not liable to confis- 
cation will have to be inquired. The very 
statement under S. 342, Criminal P. C. 
would be in the nature of an application 
putting forth his claim to the vehicle. 
Therefore, there is a claim of accused 
No. 4 before the Court in respect of 
the vehicle which is confiscated and 
which in view of the fact that the con- 
viction of accused No. 4 is being set aside 
will have to be inquired into by the 
learned Magistrate. It would be open to 
the learned Magistrate to confiscate the 
motor truck if the accused No. 4 fails to 
satisfy the Court that he had exercised 
due care in preventing the commission of 
the offence. Therefore, as stated earlier, 
the order confiscating motor truck No. 
GTF 753 will have to be set aside arid the 
matter to that extent will have to be 
remanded to the trial Court for consider- 
ing the claim of accused No. 4 keeping in 
view the provisions of Ss. 98 and 99 of 
the Bombay Prohibition Act. 

Order accordingly. 


1970 CRT. h. J. 1167 (Yol. 76, C. N. 288) 
(JAMxMU AND KASHMIR HIGH COURT) 

S. M. Fazl Ali, 0. J. AND Jaswant Singh, J. 

Ahad Joo Sarwal and others. Peti- 
tioners V, Nabir Joo Bicchu and others. 
Respondents, 

Criminal Ref. No. 16 of 1969, D/- 31-10- 
1969. 

Criminal P. C. (1898), S. 145 — Pro- 
ceedings under — Magistrate discarding 
affidavits filed by parties in support of 
their claims on ground that alfidavits 
were not sworn before him — Held, order 
of Magistrate was improper. 

The provision of S, 145 does not make 
it obligatory that the affidavits put in by 
the parties in support of their respective 
claims should be sworn before a parti- 
cular authority, person or court. In fact, 
it does not prescribe the manner in which 
the affidavits so put in are to be sworn or 
attested. (Para 3) 

A perusal of the provisions of S. 539 
and S. 539AA also makes it clear that it is 
not necessary that the affidavits filed in 
proceedings under S. 145, Criminal P. C. 
should be sworn before the Magistrate be- 
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fore whom such proceedings are pending. 
The use of the words “before such court 
or any magistrate or other court in the 
State” in S. 539 clearly gives an option to 
have the affidavits made by the deponents 
within the limits of the State to be sworn 
before such court or any magistrate or 
other court in the State. It is only in res- 
pect of an affidavit made outside the limits 
of the State that it is required that it 
should be sworn before the Tribunal com- 
petent in that behalf according to the law 
of the place where the affidavit is made. 
Moreover, the enquiry relating to the 
question of possession is a summary one 
and the amendments in S, 145, Criminal 
P. C, permitting the filing and use of affi- 
davits were introduced by Act No. XLII 
of 1956 with a view to avoid undue delay, 
shorten the procedure and expedite the 
disposal of the matter. If in spite of these 
amendments the witnesses are still re- 
quired to swear their affidavits before the 
magistrate before whom the proceedings 
are pending, it would completely nullify 
the object for which the aforesaid amend- 
ments were made. (Paras 3, 6) 

There is also nothing in the Rules fram- 
ed for the guidance of Criminal Courts 
subordinate to the High Court which may 
lead to a different conclusion. (Para 7) 

The words “having authority to receive 
evidence” in clause (a) of S. 4 of the Oaths 
Act (1873) cannot be restricted to the 
authority of the court to receive evidence 
in the particular case, to which the evi- 
dence relates. But it refers to the jurisdic- 
tion and power of the court to receive 
evidence in any case. It cannot therefore 
be said that a magistrate who has no 
authority to receive evidence in any mat- 
ter or upon whom no power is imposed 
or conferred by law, has no authority to 
administer oath or affirmation, and that 
the Magistrate seized with the matter 
under S. 145 is not bound to accept the 
affidavits sworned before such Magistrate 
or-authority. AIR 1969 Manipur 3, Rel. on. 

(Para 9) 

Cases Referred : Chronological Paras 
(1969) AIR 1989 Manipur 3 (V 56) 

— 1969 Cri L J 124, Leitan- 
them Bidhu Singh v. Khangirak- 
pam Ibobi Singh g 

M. A. Latif, for Appellants, K. N. Raina 
for Respondents. 

This is a reference 
made by the learned Sessions Judge, Anant- 
nag, recommending that the order dated 
24-12-1968 passed by the Chief Judicial 
Magistrate, Anantnag, in proceeding 
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under S, 115, Ciiminal P. G. be set aside 
as he illegally declined to consider the 
affidavit evidence produced by the parties 
(on the ground that the affidavits not 
having been sworn before him weie inad- 
missible and he be diiected to pass fresh 
orders after considering the affidavits filed 
on behalf of the paities.) 

2. The learned counsel for the petitioner 
has submitted that there is nothing in the 
Code of Criminal Procedure of oui State 
to show that only those affidavits which 
are sworn befoie the Magistrate who is 
seized of the matter under S. 145, Criminal 
P. C. can be received as evidence and the 
obseivation of the leained Chief Judicial 
Magistrate to the affect that the affidavits 
not having been sworn before him were 
inadmissible in evidence is wholly base- 
less and erroneous. 

3. The short question for determination 
in this leference is as to whether for pur- 
poses of proceeding under S, 145, Crimi- 
nal P. G. it is necessary that the affidavits 
by witnesses and/or paities to those pro- 
ceedings should be sworn before tlie very 
magistrate who is seized of the matter. 
Section 145, Criminal P. C. in so far as it 
is relevant for this case reads • 

“Whenever a District Magistrate, sub- 
divisional Magistrate, ora Magistrate of 
the First Class is satisfied from a police 
report or other information that a dispute 
likely to cause a breach of the peace exists 
concerning any land or water, oi the 
boundaries thereof within the local limits 
of his juiisdiction he shall make an order 
in wilting, stating the grounds of his 
being so satisfied, and lequiring the par- 
ties concerned in such dispute to attend 
his Couit in person or by pleader within 
the time to be fixed by such Magistrate, 
and to put in written statement of their 
respective claims as respect the fact of 
actual possession of the subject of dispute 
(and further requiring them to put in 
such documents or to adduce by putting 
in affidavits the evidence of such persons 
as they rely upon in support of such 
claim). 

* * 

“The Magistrate sliall then without refer- 
ence to the merits or the claim of any 
such paities to a right to possess the sub- 
ject of dispute" peruse the , statements, 
documents and affidavits, if any, so put 
in, hear the parties and conclude the en- 
quiry as far as may be practicable within 
a period of two months from the date of 
appearance of the paities before him and 
if possible decide the question whether 
any and which of the parties was at the 


dale of the order befoie mentioned in 
such possession of the said subject : 

Provided that the Magistrate may if he 
so thinks fit summon and examine any per- 
son whose affidavit has been put in as to 
the facts contained therein " 

A plain reading of the provision is 
enough to show that it does not make it 
obligatory that the affidavits put in by 
till parties in support of their respective 
claims should be sworn before a parti- 
cular authoiity, person or Court. In fact, 
it does not presciibe the manner in which 
the affidavits so put in are to be sworn or 
attested. 

4. Now let us see whether there is any 
other provision in law in force in the 
State requiring that the aforesaid affida- 
vits should be attested by a particular 
authority, person or Couit, The provision 
in the State Criminal Procedure Code 
relating to the mode and method of swea- 
ring affidavits are contained in Ss. 539, 
539.A and 539-AA, Ciiminal P. C., which 
run as follows ; 

“Affidavits and affirmations to be used 
before any Court in the State may be 
sworn and affirmed before such Couit or 
any Magistrate or other Court in the 
State, but if the affidavit or affirmation is 
made outside the limits of the State, it 
may be sworn or affirmed before any 
tribunal competent in that behalf accor- 
ding to the law of locality where the affi- 
davit or affirmation is made. 

When any application is made to any 
Court in the course of any enquiry, trial, 
or other proceedings, under this Code, 
and the allegations are made therein res- 
pecting any public servant the applicant 
may give evidence of the facts alleged in 
the application by affidavit and the Court 
may if it thinks fit order the evidence 
relating to such facts be so given. 

Affidavit under this section shall be 
confined to and shall state separately such 
facts as the deponent is able to prove 
from his own knowledge and such facts 
as he has reasonable grounds to believe 
to be true and in the later case the depo- 
nent shall clearly state the grounds of 
such belief". , 

“539-AA. (1) An affidavit to be used be- 
foie any Court other than a High Court 
under S. 510-A or S. 539-A may be sworn 
or affirmed in the manner prescribed in 

S. 539 or before any Magistrate. 

(2) The Court may older any scanda- 
lous and irrelevant matter in the affidavit 
to be struck out or amended”. 
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A perusal o£ the above provisions also 
makes it clear that it is not necessary 
(that the affidavits filed in proceedings 
4 inder S. 145, Criminal P. C,, should be 
sworn before the Magistrate before whom 
such proceedings are pending. The use of 
4;he words “before such Court or any 
Magistrate or other Court in the State” in 
’S, 539, Criminal P. C., are significant. 
These words clearly give an option to 
(have the affidavits made by the deponents 
■within the limits of the State to be sworn 
.before such Court or any Magistrate or 
-other Court in the State. It is only in res- 
pect of an affidavit made outside the 
Jimits of the State that it is required that 
it should be sworn before the Tribunal 
competent in that behalf according to the 
law of the place where the affidavit is 
miade. 

(5) No ruling has been cited at the bar 
-which can in view of the state ot law in 
iorce in the State can be said to have a 
bearing on the matter in question. The 
lulings cited before us by the learned 
•counsel for the respondents relate to 
•5s 339 and 539-AA of the Criminal P. C. 
1893, which is in force in the rest of 
India. 

(6J There is another compelling reason 
which impels to hold that the affidavits 
■filed in proceedings under S. 1 15, Criminal 
P. C., need not be sworn before or attes- 
ted by the very Magistrate before whom 
jsuch proceedings are pending. The reason 
lis that the enquiry relating to the question 
of possession is a summary one and the 
amendments in S. 145, Criminal P. C., 
' permitting the filing and use of affidavits 
, were introduced by Act No. XLII of 1956 
; with a view to avoid undue delay, shorten 
, the procedure and expedite the disposal 
of the matter. If in spite of these amend- 
ments the witnesses are still required to 
swear their affidavits before the Magis- 
trate befoie whom the proceedings are 
pending, it would completely nullify the 
■ object for which the aforesaid amend- 
ments were made. 

(7) There is also nothing in the Rules 
framed for the guidance of Criminal 
Courts subordinate to the High Court 
which may lead to a dilferent conclusion. 

(S) There is also nothing in the Judicial 
Oath Rules 1950 (1894) which may point 
to the fact that the affidavits to be used in 
proceedings under S. 145, Criminal P. C , 
cannot be sworn before a Magistrate or 
Court other than the one before whom or 
in which such proceedings are pending. 
-Rule 3 of the Judicial Oath Rules which 
l970CriL.J. 74. 


relates to the authorities who are compe- 
tent to administer oaths and affirmations 
reads ; 

“All Courts and persons having by law 
or consent of parties, authority to receive 
evidence, are authorised to administer by 
themselves or by an officer empowered by 
them in this behalf oaths and affirmations 
in discharge of the duties or in exercise 
of the powers imposed or conferred on 
them respectively by law”. 

The above rule clearly Jays down that all 
Courts and persons who have by law or 
consent of the parties power to receive 
evidence can administer oaths and affir- 
mations. 

(9) While dealing with the contention 
that under S. 4 of Indian Oaths Act, 
(which corresponds to Rule 3 of our Judi- 
cial Oath Rules), it is only in the dis- 
charge of the duty or in exercise of the 
powers imposed or conferred on them 
respectively by law that Courts as well as 
persons are authorised to administer oaths 
and affirmations and that, therefore, a 
Magistrate who has no authority to re- 
ceive evidence in any matter or upon! 
whom no power is imposed or conferred* 
by law, has no authority to administer; 
oath or affirmation. Jagannadha Charyulu. 
J. C. observed in Leitanthem Bidhu iingh 
v. Khangirakpam Ibobi Singh, AIR 1969 
Manipur 3 as follows : 

“The words “having authority to re- 
ceive evidence” in Cl. (a) of S. 4 of the 
Oaths Act, cannot be restricted to the 
authority of the Court to receive evidence 
in the particular case, to which the evi- 
dence relates. But it refers to the jurisdic- 
tion and power of the Court to receive 
evidence in any case, which jurisdiction 
or authority must be conferied upon the 
Court either by Jaw or by consent of the 
parties. Third Class Magistrate has by 
law the authority to receive evidence, he 
is competent to administer oaths and affir- 
matioDs to every one under S 4 of the 
Indian Oaths Act. If the parties are direc- 
ted to swear before the concerned Fiist 
Class Magistrate who is enquiring into 
the case, then it will only be a needless 
waste of time for him and the proceedings 
are bound to drag on The witnesses who 
are out of station and who cannot be 
conveniently called to the Court will 
have to be compelled to appear before the 
concerned Magistrate or a Magistrate 
authorised by the concerned Magistrate 
to administer the oath”. 

(10) For the foregoing reasons we are 
of the opinion that the Magistrate exer- 
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cising jurisdiction under S. 145, Criminal 
P. C., can use the affidavits sworn before 
or attested by any Magistrate other than 
himself. According to the observations of 
the learned Chief Judicial Magistrate that 
It is well established that the affidavits 
attested by any Magistiate other than the 
Magistrate seized of the matter are in- 
admissible in evidence, cannot be up- 
held. As the learned Chief Judicial 
Magistrate has illegally discarded the 
affidavits filed by the parlies, the order 
made by him cannot be upheld. 

(11) We, therefore, allow this reference, 
set aside the Older passed by the Chief 
Judicial Magistrate and remand the case 
to him for disposal in accoi dance with 
law alter deerduig whether the provisions 
of S. 145, Criminal P. C., are attracted in 
this case and if so whether the petitioner 
is entitled to the relief sought for by him 
on the basis of the evidence adduced by 
the parties. 

Reference allowed. 


1970 CRI. L. J. 1170 (Yol. 76, G. N. 289) 
(KERALA HIGH COURT) 

F. K. Moidu, J. 

Mathai Varghese, Petitioner v. Kuriacko 
Chacko, Respondent. 

Criminal Revn. Petn. No, 529 of 1969, 
D/- 28-1-1970. 

Criminal P. C (1898), S. ls5 (S) — Stay 
under — Simultaneous civil suit in res- 
pect ot same property — No injunction or 
appoin ment of receiver by Civil Court — 
Proceedings under S. 145 need not be 
stayed — Question of stay does not depend 
upon ultimate result of civil suit but upon 
immediate necessity for avoidance of 
breach of peace involved. AIR 1961 Raj 
216 : ILR (1961) 11 Raj 1180, Foil. ; AIR 
1969 Raj 82 & AIR 1955 Trav Co 190 & 
AIR 1959 Mys 122 & (1962) 2 Cr L J 709 
(Mys), Not foil., AIR 1968 SC 1444 & AIR 
1947 Mad 133 & AIR 1945 Mad 1017, Ref. 

(Paras 8, 9) 

Cases Referred . Chronological taras 
(1969) AIR 1969 Raj 82 (V 56) = 

1969 Cri L J 441, Sajjan Singh v. 

Sajjan Singh 4 

(1968) AIR 1968 SC 1444 (V 55)= 

1969 Cri L J 13, B. H. Butani v. 

Mam J. Desai 5 

(1962) 1962 (2) Cri L J 709 (Mys), 
Multani V. Shah Abdul Turaf 
Quadri 4 
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(1961) AIR 1961 Raj 216 (V 48) = 
1961 (2) Cri LJ 52 (FB).Tikupda 


V. State 4 

(1931) ILR (1961) 11 Raj 1180, 
Chairman Municipal Board, 
Bhadra v. State 4 

(1959) AIR 1959 Mys 122 (V 46) == 

1959 Cri L J 621, Malkappa v. 
Padmanna 4 

(1955) AIR 1955 Trav-Co 190 (V 42) 
=1955 Cri L J 1212, Joshua 
Sankaran v. Verghese Jacob 0 

(1954) AIR 1954 Mad 1017 (V 41)= 

1954 Cri L J 1558, In re, Sambha 
Shiv Rao S 

(1947) AIR 1947 Mad 133 (V 34)= 

48 Cri L J 435, Amritlal N. Shah 
V. Nageshwara Rao 7 


Panicker and Potti, for Petitioner; K, 
Raveendranathan Nair, for Respondent. 

ORDER — The short point that arises 
for determination in this petition is whe- 
ther an Executive First Class Magistrate 
proceeding with an enquiry under S. 145, 
Ciiminal P. C., in respect of an immov- 
able property is bound to cancel the 
interim order passed under sub-s. (i) of 
S. 145 or to stay the proceedings Ihereof 
and forward the records of the proceedings 
to a Civil (2ourt of competent jurisdiction 
to decide the question whether any or 
which of the parties was in possession of 
the subject-matter of the dispute it one of 
the parties to the proceedings filed a suit 
in such Civil Court in respect of the same 
subject- mattei. 

2. The respondents herein are the com- 
plainants before the E,vecutive First Class 
Magistrate and the petitioners are the op- 
posite party There was an interim order 
in the instant case under sub-s (1) of 
S. 145, Criminal P. C., placing the disput- 
ed property under attachment pending 
the dispute and appointing the Village 
Officer, Ettumanoor, in charge of the 
properties as the agent of the Court below. 
The suits filed by the petitioners in res- 
pect of the same property m O. S 214/69 
and 0 S 215/69 are pending trial at the 
Munsi&’s Court Kottayam. It is admitted! 
that these suits have been filed even some 
time prior to the proceedings undei S 145 
had been taken up by the lower Court.! 
However, the petitioners did not get 
either an order of interim injunction or ’ 
any order appointing a receiver in lespect 
of the property through the Munsilfs- 
Court, though the suits aie one for decla- 
ration as well as for a permanent injunc- 
tion restraining the respondents herein 
from entering upon the property. 
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3. The contention of the learned counsel 
of the petitioners is that once the Execu- 
tive First Class Magistrate took action 
under S. 145 (1), Criminal P. C., followed 
up by an attachment of the property by 
placing it in the hands of a Receiver 
under sub-s. (4) of S. 145, Criminal P. C., 
the hands of the Magistrate are tied if a 
suit is filed in respect of the same subject- 
matter and, therefore, he is bound to 
follow the provisions of sub-s. (5) of 
S. 145, Criminal P. C. The sub-s. (5) reads 
as follows: _ 

“Nothing in this section shall preclude 
any party so required to attend or any 
other person interested, from showing 
that no such dispute as aforesaid exists 
or has existed; and in such case the 
Magistrate shall cancel his said order, 
and all further proceedings thereon shall 
be stayed, but, subject to such cancella- 
tion, the order of the Magistrate under 
sub-s. (1) shall be final.” 

4. There is a long line of cases in the 
High Court of Rajasthan to the effect that 
when a dispute about certain immovable 
property is pending before a civil Court 
and one of the parties thereto moves a 
Magistrate to take proceedings under 

S. 145, Criminal P. C„ about the same im- 
movable property, the Magistrate in a 
suitable case can proceed under S 145 
Criminal P. C This is the purport of the 
decision reported in Tikuda v. State, AIR 
1961 Raj 216 wherein it is observed that 
the jurisdiction of the Magistrate to 
proceed under S, 145 is not ousted simply 
because a suit upon the same immovable 
property is pending in a civil or revenue 
Court. Again in Chairman, Municipal 
Board, Bhadra v. State, I L R (1961) 11 
Raj 1180, it was pointed out that there was 
nothing to prevent the Magistrate from 
taking action under S. 145, Criminal P. C. 
even where a civil case was pending 
between the parties in respect of the same 
subject matter. However, an opposite 
view had been taken in Malkappa v. 
Padmanna AIR 1939 Mys 122 in which it 
was held that the provisions of S. 145, 
Criminal P. C. should not be invoked 
when civil litigation with identical pro- 
perty was actually pending. More or less 
in the same way, in Multani v. Shah 
Abdu Turab Qadari, 1962 (2) Cri L J 
709 (Mys), it was held that interim injunc- 
tion granted by a civil couit should be 
respected by a criminal court. In view of 
the conflicting decisions I am of the 
opinion that the view adopted by Rajas- 
than High Court is based on a more re- 


asonable ground than the decisions of 
other High Courts. It is the duty of the 
Magistrate to take preventive action if the 
direction under S. 145, Criminal P. C., is 
not effective in any particular case. 
Ordinarily whenever there is dispute 
involving rights of parties leading to a 
breach of peace, there is nothing to pre- 
vent the Magistrate from taking recourse 
to S. 145, Criminal P. C. in a suitable 
case even when a civil suit is pending 
between the rival parties in respect of 
the same subject matter. That is the view 
which was again reiterated by Rajasthan 
High Court in Sajjan Singh v. Sajjan 
Singh, AIR 1969 Raj 82. 

5. Section 145 proceedings are of a 
summary nature the object ot it being to 
preserve law and order with the right of 
the aggrieved party to remedy their grie- 
vance in a civil court. It is to prevent a 
breach of peace that action is taken under 
S. 145 by the Magistrates having jurisdic- 
tion over the area. The object of this sec- 
.tion is explained in paragraph 8 of the 
decision reported in R. H. Bhutani v, 
Mani J. Desai, AIR 1968 S C 1444. It is 
as follows; 

“The object of S, 145, no doubt is to 
prevent breach of peace and for that end 
to provide a speedy remedy by bringing 
the parties before the court and ascertain, 
ing who of them was in actual possession 
and to maintain status quo until their 
rights are determined by a competent 
court. The section requires that the 
Magistrate must be satisfied before initi- 
ating proceedings that a dispute regard- 
ing an immovable property exists and 
that such dispute is likely to cause breach 
of peace. But once he is satisfied of these 
two conditions, the section requires him 
to pass a preliminary order under sub-s. (1) 
and thereafter to make an enquiry under 
sub-s. (6). It is not necessary that at the 
time of passing the final order the ap- 
prehension of breach of peace should 
continue or exist. The enquiry under 
S. 145 IS limited to the question as to who 
was in actual possession on the date of 
the preliminary order irrespective of the 
rights of the parties.’’ 

6. The object being as above, the ques- 
tion whether the Magistral e is bound to 
stay the proceedings or to cancel the 
order or to send the records in the case to 
a civil court on the simple ground that 
there is a civil litigation pending in such 
a court in respect of a dispute involving 
the rights of the parties over the same 
property did not depend upon the ultimate 
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lesult of the civil court, but it depended 
upon the immediate necessity for avoi- 
dance of a breach of peace involved in 
the case. I have already stated that a 
mere filing of the suit by itself is no reason 
for the Magistrate to stay the proceedings. 
But, if the Munsifl had appointed a Re- 
ceiver in respect of the said property 
involved in the suit or had issued any 
order restraining the defendant from dis- 
turbing the plaintiff’s possession thereof 
after finding that the later case of posses- 
sion was prima facie true, the Magistrate 
could have taken Ins stand under S. 145 (5), 
Criminal P. C. The Travancore-Cochin 
High Court fell in line with the Rajasthan 
High Court in holding that the progress 
of the proceeding under S. 145, Criminal 
P, C. cannot be curtailed by filing of a 
suit in a civil court on the same subject- 
matter. In [oshua Sankaran v. Verghese 
Jacob, AIR 1955 Trav-Co 190 the reasoning 
of the court on those lines is given in the 
following passage. 

"If the civil Court has itself appointed 
a Receiver and taken possession of the 
property or has issued any order restrain- 
ing the defendant from disturbing plain, 
tifi’s possession, after finding that the 
latter’s case of possession is prima facie 
true, the Magistrate should stay his hands. 
But where no Receiver has been ap- 
pointed by the civil Court and the plain- 
tiff’s case of possession is only pending 
investigation and decision by that Court, 
the Magistrate cannot keep quiet if he is 
satisfied that the dispute about possession 
is likely to result the dispute in a breach 
of the peace. To prevent anything like 
that happening he could attach the pro- 
perty and place it in the hands of a 
Receivei.” 

7. In another decision reported in 
Amritlal N. Shah v. Nageswara Rao, AIR 
1947 Mad 133 at page 134 Kuppuswamy 
Iyer, J. stated as follows : 

"This is not a case in which matters 
should have to be dropped by reason of 
S 145 (5). It is only if there has been a 
subsequent settlement or if the petitioner 
agreed to give up the leasehold right and 
not claim to get back possession of the 
property, action can be taken under 
S. 145 (5). Merely because there has been 
no further violence, it could not be said 
that there cannot be a breach of the peace 
and proceedings should be dropped,” 

8. Though this decision was not ap- 
proved in In re, Sambasiva Rao, AIR 
1954 Mad 1017, Balakrishna Iyer, J. was 
of the opinion that in case of a party after 


getting a preliminary order under S. 145 
(1), Criminal P. C. passed against him, 
but then he went to the appropriate civil 
Court and filed a suit and obtained an 
order for the appointment of a Receiver, 
it would be perfectlv futile for the Magis- 
trate to go on with his enquiry and, in 
fact, if he did so, it would result a conflict 
between his order and that of the civil 
Court. In such cases, the learned Judge 
was of the opinion that in view of the 
provisions of sub-s. (5) of S 145, Criminal 
P. C. it was unnecessary for the Magis- 
trate to proceed with the enquiiy as, 
according to the learned Judge, no such 
dispute was to exist within the meaning 
of sub-s. (5) in which case the Magistrate 
was either to cancel the order or the pro- 
ceedings be stayed, But. nowhere in 
S. 145, Criminal P. C„ it is stated that the 
proceedings shall be sent to a civil Court 
even if the contingency mentioned in 
S. 145 (5) is established. Under that sec- 
tion, the Magistrate is bound to send the 
proceeding to a civil Court only if he is 
of the opinion that none of the parties 
was in possession or he is unable to 
decide as to which of them was in posses- 
sion of the subject-matter of tbs dispute. 
The Magistrate in the instant case did not 
yet make a final enquiry to come to any 
such conclusion. In this case the pe i- 
tioners also did not get any ordei either 
by way of interim injunction or any order 
appointing the Receivei at the civil 
Court, though suits were said to be pend- 
ing for permanent injunction In the 
absence of any order in the above lines, 
the hands of the Magistrate are not tied in 
proceeding with the enquiry undei sub- 
s. (4) or (3) of S 145, Criminal P. C. and 
come to an independent conclusion by 
himself on the sole ground that suits 
have been filed in civil Court in respect 
of the property involved in the pro- 
ceeding 

9. In the pioceedings before the lower 
Court it was seen that there had been 
substantial disputes between the parties. 
The petitioners had been worsted in a 
criminal Court resulting in conviction 
against them under Ss. 148 and 447, Penal 
Code in respect of the same property. If 
there was apprehension of breach of 
peace, the Magistrate is bound to proceed 
with the enquiry and pass appropriate 
orders. It cannot, therefore, be said that 
no dispute existed either at the time of 
the filing of the petition or at any time 
thereafter. The interim appointment of a 
Receiyer by the Magistrate’s Court by 
itself is not indication that there had been 
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a cessation of apprehension of breach of 
peace. If we take away the proceedings 
from the file of the Magistrate and hand 
it over to the civil Court pending enquiry 
under S. 145, Criminal P. C. it would 
affect the maintenance of breach of peace 
which is the sole aim of Magistrate taking 
action under S. 145, Criminal P. G. It 
would be open to the petitioners at any 
time to produce an order from the civil 
Court either restraining the respondents 
from entering upon the property or get- 
ting an order passed in their favour ap- 
pointing a receiver in respect of the pro- 
perty involved in the dispute. In the 
absence of any such order, I think it is 
competent for the Executive First Class 
Magistrate to proceed with the enquiry. I 
am, therefore, of the opinion that the 
refusal of the stay passed by the Magis- 
trate in the circumstances of the case is 
competent and no interference is called 
for by this Court in revision. 

10. In the result, the revision petition 
is dismissed. 

Revision dismissed. 


1970 CSr. L. J. 1173 (Yol. 76, C. N. 290) 
(KERALA HIGH COURT) 

E. K. Moidu, j. 

N. E, Vasudevan Nair, Petitioner v. 
Kalyani Amma Gouri Amma and others. 
Respondents 

Criminal Revn. Petn. No. 16 of 1969, 
D/. 8-10-1969. 

(A) Criminal P C. (1898), S, 488 — 
Order for maintenance — Enforcement 
— Compromise between parties as to 
amount to be allowed to chiloren — Terms 
as to rate of maintenance clear — Order 
passed in terms of compromise — Crimi- 
nal Court has jurisdiction to enforce its 
own order, even though passed on basis 
of compromise — AIR 1958 Mys 190 and 
1955 Andh WR 441 and AIR 1950 r.11 
454 and AIR J 965 All 129, Foil, 

(Paras 5, 6) 

(B) Criminal C. (1898), S. 488 — 

Order for maintenance of children — 
Giounds— Minority of children is not the 
only circumstance to grant maintenance 
under section — AIR 1970 S C 446, 
Rel. on. (Para 7) 

(C) Crimind P. C. (1898), S. 488 — 
Order for maintenance — Proceedings are 
not in nature of criminal proceeding — 
They are civil proceedings dealt with 

DN/EN/B620/70/SSG/C 


summarily in criminal Court on grounds 
of convenience and social order (Para 7) 

(D) Criminal P. C (1898), S. 489 — 
Alteration in allowance — Enhancement 
of maintenance rate — Change in circum- 
stances — Order of maintenance against 
father in favour of childri n — Increase in 
salary of father from time of original 
order is a valid circumstance to grant 
enhancement: AIR 1961 Andh Pra 5l0, 
Foil. (Para 7) 


Cases Referred: Chronological Paras 

(1970) AIR 1970 SC 446 (V 57)= 

1969-1 sew R 1176=1970 Cri L J 
522, Nanakchand v. Sri Chandra 
Kishore Agarwala 7 

(1965) AIR 1965 All 129 (V 52)= 

1964 All L J 72=1965 (1) Cri L J 
273, Nathuram v. Smt. Ramsri 6 

(1961) AIR 1961 Andh Pra 510 
(V 48) = 1961 (2) Cri L } 760, 
Wudali Gangamma v. Wudali 
Subbarayudu 7 

(1958) AIR 1958 Mys 190 (V 45)= 

1958 Cri LJ 1522, Dr. T. K. Thayu- 
manuvar v. Asanambal 5 

(1955) 1955 Andh W R 441 = 1955 
Andh L T (Cri) 184, G. D. Sunda- 
ram v. Retrawadi Ammal 5 

(1950) AIR 1950 All 454 (V 37) = 

1950 All L J 351=51 Cri L J 961, 

Punn Deb v. Bishnuli 6 


K. C. John, for Petitioner; M/s. K. Vela- 
yudhan Nair, V. S. Moothath and N.R.K. 
Nair, for Respondents. 

ORDER — The petitioner, who was the 
husband of the 1st respondent and father 
of respondents 2 to 5, has come up in 
revision against the order of the Sub- 
Divisional Magistrate, Chengannur m 
Criminal Miscellaneous Petn. No. 862/68 
which aiose out of miscellaneous case 
No. 54/62 of the same court enhancing 
the maintenance to be paid by the peti- 
tioner to the respondents 2 to 5 from 
Rs. 22 to Rs. 50 a month. 

2. The respondents filed miscellaneous 
case No, 54/62 in the lower court under 
S. 488, Criminal P. C, for maintenance 
alleging that the petitioner neglected to 
maintain them. During the pendency of 
that petition the marriage relationship 
between the petitioner and the 1st res- 
pondent was dissolved through court and 
the claim of respondents 2 to 5 for main- 
tenance to be paid by the petitioner was 
also settled on the basis of a compromise 
petition put in the lower court on 7-2-63. 
The petitioner and the 1st respondent 
allowed an order to be passed by the 
lower court granting maintenance to res- 
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pendents 2 to 5 at the rate of Rs. 5.50 
each every month beginning from 7-2-63. 
That order has been in force since then. 

3. While so, the respondents filed the 
ciiminal miscellaneous petition referred 
to above in miscellaneous case No. 54/62 
on 5-6-6S demanding for higher rate of 
maintenance to respondents 2 to 5 at the 
rate of Rs, 100 a month on the ground 
that there had been change in the circum- 
stances of the parties. The respondents 
contended that at the time of the filing of 
the compromise petition the salary of the 
petitioner as an assistant teacher was only 
Rs. 140 while his present salary as the 
Headmaster of one Lower Primary School 
at Kayamkulaw was Rs. 278 as shown in 
Ext P. 1 certificate issued by the Assistant 
Educational Officer, Kayamhulam. The 
petitioner, without disputing the quantum 
of his salary, contended that he had to 
maintain his second wife and to pay 
instalments of the money which he bor- 
rowed as loan from the Government as 
well as to contribute amount to the Provi- 
dent Fund. But, the court on a considera- 
tion of the evidence in the case passed 
the impugned order on 23-11-68 enhanc- 
ing the rate of maintenance to Rs. 50 
fiom the original amount of Rs. 22s'->Tlie 
sura Rs. 50 was fixed allowing Rs 20 to 
the 2nd respondent and Rs. 10 each to the 
respondents 3 to 5. 

4 The learned counsel of the revision 
petitioner raises the question that once a 
compromise was entered into between the 
petitioner and the 1st respondent in res- 
pect of the maintenance claim made by 
respondents 2 to 5 there had been a con- 
clusive settlement of the claim which 
thereafter could be agitated only through 
civil Court and that the lower Court exer- 
cising jurisdiction under S. 488, Criminal 
P. C, has no right to entertain a petition 
under S. 489, Criminal P. C and afford 
any relief towards the claim for enhanced 
maintenance. As according to the learned 
counsel the cmtention under S. 489, Cri- 
minal P C,that there had been change 
in the circumstances of the parties would 
tantamount to an unsettling solemn con- 
tract entered into between the parties 
under the compromise deed. So, it is con- 
tended that the claim for enhanced main- 
tenance is not sustainable. 

6 It is admitted that the compromise 
petition dated 7-2-63 in the earlier pro- 
ceeding was made by the petitioner and 
the 1st respondent jointly agreeing the 
petitioner to pay maintenance at the rate 
of Rs. 5 50, to each of the respondents 2 


to 5 a month and that on the basis of that 
petition the Court below passed an order 
to that effect. Though there was an agree- 
ment in the compromise petition that the 
maintenance shall be paid at the rate 
agreed upon by them -until the children 
attain the age of majority, no such condi- 
tion was attached to the order passed by 
the lower Court on the same date. It is, 
therefore, clear that the compromise relied 
upon in the instant case is not connected 
with any other consideration or condi- 
tion. The order was to pay maintenance 
at certain rate to the children of the peti- 
tioner. 

If the compromise contains a clear ternil 
as to the rate of maintenance and that 
term is independent of other terms, ill 
any, in the compromise, then a criminal| 
Court can very well direct the payment! 
of the maintenance as there is no differ- 
ence whether the amount of the mainten- 
ance has been fixed after taking evidence 
from tlie parties or on an agreement ofj 
the parties. It may be stated that in such' 
cases the proper course is to refer the 
parties to the civil Court. But, in that 
case the fundamental principle under- 
lying S. 488, Criminal P. C, will be 
effaced denying means of livelihood to 
those who are entitled to it. Hence the 
only possible course to be pursued in a 
case like this is that if the terms as to 
maintenance are independent of other 
terras of the compromise then the crimi- 
nal Court can found its order as to main- 
tenance on a compromise and enforce it. 
This is the view expressed in Dr. T. K. 
Thayumanuvar v. Asanambal Ammal, 
AIR 1958 Mys 190. The observation is as 
follows ; 

''Enquiry under Chap. XXXVI, Crimi- 
nal P. C. is a quasi-criminal one. Admis- 
sion made in the pleadings can be taken 
into consideration and acted upon. It is 
therefore within the competence of a 
Magistrate to accept the representations 
made by parties and pass an order under 
S. 488, Criminal P. C giving effect to the 
compromise agreed between the parties 
as to the rate ot maintenance.” 

This line of reasoning was in consonance 
with the view expressed by His Lordship 
Chandra Reddi, J. (as he then was) in the 
case of G. D. Sundaram v. Retnavadi 
Ammal, 1955 Andh WR 441. In that deci- 
sion law on the point had exhaustively 
been reviewed to come to the conclusion 
that in an application under S. 488, Cri- 
minal P. C., when parties came to an 
understanding as regards quantum of 
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maintenance it only would help the 
Magistrafe in coming to a conclusion on 
the question of proper maintenance to be 
awarded. An order of Court passed on 
such an agreement is valid and can be 
enforced. It is thus within the compet- 
ence of a Magistrate to accept those 
representations made by parties and pass 
an order under S. 488, Criminal P. C., 
giving effect to the compromise agreed 
between the paities as to the rate of 
maintenance. I am in full agree ment with 
the above view. In the instant case, the 
learned Magistrate passed an order after 
examining both the petitioner and the 1st 
respondent on the basis of the compro- 
mise. There was no other consideration 
which weighed with the lower Court or 
the compromising parties when the Court 
cams to the conclusion as regards the 
rate of maintenance to be paid to the 
respondents 2 to 5 under S. 488, Criminal 
P. C. 

6. While commenting upon the ques- 
tion of law involved in similar case 
Agarwala, J., observed as follows in Punn 
Deb V. Bishnuli, 1950 All L J 351 : (AIR 
1950 All 454) : 

“The compromise arrived at 

merely denotes that the parties agreed as 

to the amount that should be paid 

When the compromise is arrived at the 
Court is not bound to give effect to it 
though it will usually give effect to it. 
After the compromise has been arrived at 
the Court has still to pass an order. If it 
passes an order in terms of the compro- 
mise, then it is that order and not the 
compromise that is sought to be enforced 
subsequent!}'. ” 

Similar view was expressed by Mathur, J. 
in Nathuram v. Smt. Ramsri, 1964 All 
L J 72=(AIR 1965 All 129) holding that 
the compromise arrived at between the 
parties earlier was to be given due weight 
while determining the amount of main- 
tenance payable to a party in the event 
of an application under S. 488, Criminal 
P. C being allowed. Once a compromise 
is arrived at pending an application for 
maintenance under S. 488, Criminal P. C. 

, and an order is passed thereupon granting 
maintenance to the party concerned, the 
basis of the order is not the terms of the 
compromise but the final order passed by 
the Magistrate fixing the rate of mainte- 
nance. Therefore, in proceedings under 
S 488, Criminal P. C. if the parties arriv- 
ed at a compromise as to the amount that 
should be allowed to the children and the 
Court passed an order in terms of the 


compromise the criminal Court has juris- 
diction to enforce its own order even 
though it is passed on the basis of the 
compromise. 

7. In view of the above principles of 
law, I am of the opinion that the order 
dated 7-2-63 is a valid order passed by the 
lower Court though based upon a com- 
promise and that the petitioner is not en- 
titled to challenge its correctness on the 
ground that the terms of the compromise 
had not been adhered to. The learned 
counsel of the petitioner points out that 
the compromise was to pay a certain rate 
of maintenance until the minors attain 
majority. That part of the condition was 
not accepted by the lower Court while 
passing the order. Even otherwise such a 
contention cannot be entertained as it 
would offend the principle contained in 
S. 4SS, Criminal P. C. Section 488 (1) does 
not define ‘child.’ The word is personified 
as ‘a child unable to maintain itself.' That 
shows that the intention of the Legisla- 
ture was not to restrict the claims for 
maintenance to minor children alone. 
Minority of the children is not the only 
circumstance to grant maintenance under 
the section. In this regard the follow- 
ing observation in Nanakchand v. Sri 
Chandra Kishore Agarwala, (1969) S C 
W R 1176 = (AIR 1970 S C 446) may be 
seen :~ 

“In S, 488 of the Criminal P. C. the 
word, "child” IS used with reference to 
the father. There is no qualification of 
age, the only qualification is that the 
child must be unable to maintain itself. 
There is no justification for saying that 
this section is confined to children who 
are under the age of majority. In view of 
the reason it has to be held that the word 
“child” in S. 488, Criminal P. C. does not 
mean a minor son or a daughter and the 
real limitation is contained in the expres- 
sion, “unable to maintain itself.” 

Hence the compromise entered into 
between the petitioner and the 1st respon- 
dent towards the claim of the minor chil- 
dren restricting their right of maintenance 
to their age of majority will offend the 
provisions of S. 488, Criminal P. C. and 
the Court will not be justified in giving 
effect to it. The compromise petition in 
its entirety cannot, therefore, be enfoiced 
against the respondents 2 to 5 who are, on 
the other hand, governed by the order on 
the strength of which maintenance was 
allowed to them. The proceedings under 
S. 488, Criminal P. C. are not in the 
nature of criminal proceedings. They are 
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really civil iiroceedings, but dealt with 
summarily in a criminal Court for the 
purpose of speedy disposal on grounds of 
convenience and social order. The father 
of the minor children stands in a fiduciary 
position in relation to them as he is 
their natural guardian. It cannot, there- 
fore, be seriously contended on behalf of 
the father that a compromise with his 
divoiced wife is ipso facto binding on 
the minor children. It is the duty of the 
criminal Couit to see as does a civil Court 
whether a compromise is really beneficial 
and advantageous to the minors and more 
so when the claim is for their mainte- 
nance. 

Such a consideration though may not 
arise in the circumstance of this case as 
an order had been passed by the lowei 
Couit the fixing the rate of maintenance 
apart from and independent of compro- 
mise. There is nothing, therefore, wrong 
in the lower Court making an enhance- 
ment of the maintenance rate when there 
are valid circumstances. It is admitted 
that the original claim was made on the 
allegation that the petitioner neglected to 
maintain the children and that an order 
was passed accordingly. Now the conten- 
tion of the respondents IS that there was 
a change in the circumstances of the peti- 
tioner. The Court below is, therefore, 
justified in taking into consideration those 
circumstances and granting enhanced 
maintenance. In a similar case reported 
in Wudali Gangamma v. Wudali Subba- 
rayudu, AIR 1961 Andh Pra 510 mainte- 
nance was fixed at Rs. 35/- per mensem in 
1948 when husband was drawing Rs. 124/- 
per mensem as salary being a teacher. In 
1958 husband was earning Rs. 450/- per 
mensem as Principal of a High School. 
The rate of maintenance was altered to 
Rs. 100/. per mensem This is a similar 
case wheiein the circumstances of the 
father have changed fiom the date of the 
original order. The Court below is there- 
fore fully justified in giving enhanced rate 
of maintenance to respondents 2 to 5. 

8 The learned counsel of the petitioner 
did not argue that the late of enhanced 
maintenance awarded in this case is ex- 
cessive. 

9 In the result, the petition fails and 
the same is dismissed. 

Petition dismissed. 


1970 CRI. L J. 1176 (Yol. 76, G. N. 291) 
(MADHYA PRADESH HIGH COURT) 

K. L. Pandey and A P. Sen JJ. 
Pandit Ramjilal Tiwari, Appellant' 
V. Shri Vijai Kumar and others. Res- 
pondents. 

First Appeal No. 82 of 1933, D/- 
10-10-1969 

(A) Evidence Act (1?72), Ss. 101 tO' 
104 — Sale ot house Receipt of full con- 
sideration admitted by owner in sale- 
deed — Plea of non-receipt of considera- 
tion— Burden IS on the owner to explain 
the admission in the sale deed and prove 
non-receipi of consideration. (1907) ILR. 
29 All 184 (P. C.), Relied cn. (Para 11) 

(B) Contract Act (1872), S 2 (d)— Sale- 
of a house — Passing of consideration — 
Third parly cannot challenge. (Para 16) 

(C) Evidence Act (1872), Ss. 91, 92— 

Execution of sale-deed — Allegation of 
collateral agreement bet*reen the parties 
that the deed will be nominal and will. 
not be acted upon — Agreement not hit by 
Ss 91 and 92 and can be proved — Both 
direct and circumstantial evidence can 
be considered in support of the alleged 
agreement. iPara 17) 

Cases Referred ; Chronological Paras 
(1967) S. A. No. 16 of 1967, D/. 16- 

11.1967 = 1969 Jab L J 95-4. 
Ghulam Mohammad v. Pooran- 
chand 20 

(1907) ILR 29 All 184=34 Ind App 
27 (PC), Chandra Kanvvar v. 
Narpat Singh 11 

S. C. Dube, for Appellant, Y. S. Dhar- 
madhikari, for Respondent No. 1. 

PANDEY J. — This appeal by the defen. 
dant 2 is directed against a decree declar. 
ing the plaintiff to be the owner of the 
disputed house, placing him in possessior 
thereof and directing the defendant 2 tc 
pay Rs- 720/- as damages for use anc 
occupation of the house. The defendant ] 
too has filed First Appeal No. 84 of 1965 
against the decree so far as it relates t( 
Ills eviction from the house. This judg 
ment shall dispose of the two appeals. 

2 The material facts, which are no 
now in controversy, are these. The housi 
in dispute belonged to the defendant 2 
who executed in favour of the dehndant i 
a sale deed dated 26th December 1959, fo 
an apparent consideration of Rs. 8,000/- 
By a sale deed dated 5th December 1962 
the defendant 3 sold the house to th( 
plaintiff for Bs. 9,000/ . Q p that date, thi 

LM/CN/G 37/69/MLD/P “ 
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defendant 1 was in possession of the 
house. 

3. According to the plaintiff, he became 
by virtue of the sale deed dated 5th 
December 1962, the owner of the house. 
He claimed that he bona hde required the 
house for the residence of himself and 
the members of his family and that he 
had no other house of his own at Damoh 
which was reasonably suitable for such 
residence. Treating tbe defendant 1 as a 
tenant in occupation of the house, the 
plaintiff served upon him two notices to 
quit dated 1st May, 1964 and 6th July 1984 
and thereby terminated his tenancy. Sub- 
sequently, on learning that the defen- 
dant 1 had colluded with the defendant 2 
and was setting up. the latter’s title to the 
disputed house, the plaintiff served upon 
him yet another notice dated 8th April 
1967 forfeiting the tenancy. The plaintiff 
claimed Rs. 2.160/- as damages either 
from the defendants 1 and 2 or from the 
defendant 3. 

4. The defendant 3 admitted the mate- 
rial averments of the plaint, did not 
contest the plaintiff’s claim and stated 
that he was unnecessarily impleaded as a 
party defendant. 

5. The main contesting party was the 
defendant 2. According to him. the sale 
deed dated 26th December 1959 was a 
nominal transaction e.recuted as a collate- 
ral security for a loan of Rs. 7,000/- and 
Rs. 1,000/- as interest thereon for three 
years, which was not intended to be acted 
upon. He fuither pleaded that it was ver- 
bally agreed between him and the trans- 
feree that, within 3 years, the latter would 
upon repayment of the loan, re-transfer 
the house. He also claimed that he was all 
along in possession of the house and that 
the defendant 1 was in its occupation as 
his tenant. He traversed all other aver- 
ments in the plaint. 

6. The defendant 1 pleaded that he was 
inducted as a tenant of the defendant 2, 
that he recognized the defendant 2 as his 
landlord and paid rent to him and that 
he was not liable to be evicted at the 
instance of the plaintiff. According to 
the defendant 1, it was in the year 1962 
that a house belonging to one Abdul 
Kadir was allotted to him by the Rent 
Controlling Authority and the disputed 
house was likewise allotted to one R. S. 
Shrivastava, a marketing inspector, and 
thereafter the two allottees exchanged 
the houses thus allotted to them with the 
consent of the owners. The defendant 1 
further claimed that, in 1965 the disputed 


house was allotted to him. In conclusion 
he stated that he was willing to pay rent 
to the plaintiff if he be found to be the 
owner of the house. 

7. On the main point in contiovers}'-, 
the Additional District Judge found 
against the defendant 2. The Judge, how- 
ever held that the defendant 1 took pos- 
session of the disputed house in the circa m-. 
Stances pleaded by him and that, in 1965, 
that house was actually allotted to him. 
According to the conclusions reached by 
the learned Judge, the plaintiff did not 
require the house for his residence as 
pleaded by him but the defendant 1 was 
liable to be evicted on the ground that 
the allotment order passed in his favour 
was illegal. 

8. The main question for consideration 
in these appeals is whether the sale deed- 
dated December 26, 1959 was, by agree- 
ment, a nominal transaction not intended 
to be acted upon and executed only to 
serve as collateral security for a loan. 
According to Ramjilal D. VV 5. the con- 
tracts relating to the sale and the loan of 
Rs. 7,000/- were settled in his own house 
with Ramdas P. W. 2, when none else w as 
present. On this point, there is only the 
unsupported direct evidence of Ramjilal 
D, W. 5, which is contradicted by the 
evidence of Ramdas P. W. 2. What is 
more. Ramjilal D. W. 5 did not say in his 
evidence that there was any agreement to 
the effect that the sale would be nominal 
or that it would not be acted upon. On 
the other hand, he expressly stated that 
he had a right to obtain reconveyance 
of the house within 3 years upon payment 
of the amount (Para. 13). This statement 
militates against the plea that the sale was 
nominal or was not intended to be acted 
upon. Further, Ramjilal D. W. 5 admitted 
that, in July-August 1960, he had learnt 
that Ramdas P. W. 2 was trying to sell 
away the house. In view of that fact, 
Ramjilal D. W. b was expected, consis- 
tently with his present stand that the sale 
deed executed by him was not intended to 
be acted upon, to take appropriate steps 
to prevent Ramdas P. W. 2 from so doing. 
Against this, Ramjilal D. W. 5 approached 
Ramdas P. W. 2 and lemained con- 
tent with asking him why he was tr) ing 
to sell the house before the expiry of 3 
years as provided by the contract. Nay, 
on January 11, 1961, Ramjilal D. W 5 
admittedly executed in favour of Ramdas 
P. W. 2 twj documents, Exs. P-7 and P-8, 
which contra, indicate that the sale deed 
was merely nominal. By Ex. P-7, Ramjilal 
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D, W. 5 accepted making a payment of 
Rs 240/- as twelve months rent, which 
he had lealised from the tenant, to Ram- 
das P. W. 2, to whom he acknowledged 
having sold the house by the deed dated 
December 26, 1959. By Bx. P-8, Ramjilal 
D W. 5 purported to intimate to the 
tenant that the rent be paid to the trans- 
feree Ramdas P. W. 2, It would appear 
that, despite the sale deed executed by 
Ramjilal D. W. 5. he had continued to 
recover rents fiom the tenant. By these 
documents, he made amends and facili- 
tated recovery of future rents by Ramdas 
P. W 2. The explanation given by Ramjilal 
D. W. 5 that he executed these two docu- 
ments, which were nominal only, on the 
jnsistence of Ramdas P. W. 2 with a view 
to inducing him not to sell the house 
before the expiry of 3 years is altogether 
unconvincing and appears to be one that 
has been improvised to explain away 
telling evidence. If, as now claimed, 
Ramdas P. W. 2 had no right or title to 
sell that house of large value and the 
house admittedly stood in danger of being 
sold away by him, we are satisfied that 
Ramjilal D. W. 5 would 4iave behaved 
very difterently, 

9 Again, in view of the endeavours 
made by Ramdas P. W.2 to sell the house, 
Ramjilal D. W. 5 would have taken the 
eailiest opportunity to repay the loan and 
obtain a recoveyance. But he admitted 
that, although he had money in 1962 and 
J963, he made no endeavour whatsoever 
to do so and did not even serve on Ramdas 
P. Vy 2 a notice of demand. 

10. Further, Ramjilal D. W. 5 would 
not have remained inactive and inarti- 
culate at least after knowing that the 
house had been sold to the plaintiff. At 
first. Ramjilal D. W. 5 resorted to a false- 
hood by saying that he did not know 
about the sale until election pamphlets 
were issued in the general elections of the 
year 1967. It is not without significance 
that, in reply to one of those pamphlets, 
he stated in Ex. P-15 dated February 4, 
3987 that he had mortgaged the house 
with Ramdas P. W. 2. However, when ins 
attention was drawn to his evidence 
given in Civil Suit No. 2-B of 1963 on 
■October 22. 1963, he stated- 

"Even after knoiving that Ramdas had 
sold the house, 1 did not give to Ramdas 
any notice. I continued to speak to him 
(about this) verbally. To the plaintiff also, 
I did not give any notice.” 

It would appear from his evidence 
^Ex P-25) that he had claimed in that 


suit that the amount of loan was not 
repayable before the house was recon- 
veyed. The claim was, however, decreed 
on October 24, 1963. Even thereafter, 
Ramjilal P, W. 5 took no steps to get the 
house reconveyed to him. In our opinion, 
the conduct is not consistent with the 
genuineness of the defence now made. 

41. The claim that there was a real 
sale in favour of Ramdas P. W. 2 is vigor- 
ously attacked on the ground that there 
is no reliable evidence to show that he 
paid the consideration Rs 8,000/- to 
Ramjilal D. W. 5. The lower Court too 
has characterised the unsupported evi- 
dence of Ramdas P. W. 2 on the point to 
be unconvincing. In doing so, it did not 
duly consider the fact accepted by Ram- 
das P. W, 2 (Paragraph 3) and Ramjilal 
D. W. 5 (Paragraph 12) that they were on 
intimate terms. In our opinion, in appre- 
ciating the evidence, both direct and 
circumstantial, due regard must be had 
to that important fact. There is evidence 
to show, and Ramdas P. W, 2 also ac- 
cepted, that he was not present when the 
sale-deed dated December 26, 1959, was 
executed by Ramjilal D. W. 5 and got 
registered by him Ramdas P. W. 2 ex- 
plained that, on that date, he had gone 
to the registration oflBce but, on account 
of high fever, he paid the consideration 
Rs. 8,000/. to Ramjilal D. W. 5 and left 
the place. In view of the fact that the 
two weie close friends, this should not 
be regarded as altogether incredible In 
any event, Ramjilal D W. 5 admitted 
receipt of full consideration in the sale 
deed and the burden lay heavily on him 
to explain the admission and prove non. 
receipt of consideration- Chandra Kanwar 
V. Narpat Singh (1907) I L R 29 All 184 
(PC). 

12. According to Ramjilal D W, 5, he 
had asked Ramdas P. W. 2 for a loan of 
Rs. 7,000/- and the latter then stated that, 
since the amount was large, he would 
advance the loan if a sale deed of the 
disputed house be executed in his favour 
for Rs. 7,000/- principal and Rs. 1,000/- 
interest, repayable in 3 years. Continuing, 
Ramjilal D. W. 5 said that, about 8 or 10 
days later, he, on his own, executed and 
got registered the sale-deed dated Decem- 
ber 26, 1959 without receiving any consi- 
deration and that, it was on January 16, 
1960 that he called to his own house 
Ramdas P. W. 2, took Rs. 7,000/- from 
him, executed in his favour a promissory 
note for that amount and delivered the 
sale-deed to him. We. have mentioned 
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■elsewhere in this judgment that Ramjilal 
D. W. 5 claimed that none else was pre- 
sent when the earliest talk took place. 
The witness had, however, made a con- 
trary statement in Ex. P-25 and named 
■one Dwarka Prasad Tiwari to have been 
present on that occasion. He was not 
examined in this case, presumably because 
he would not have supported the defence. 
Again, we are unable to accept the argu- 
ment that Ramjilal D W. 5 was unlikely 
to have needed or taken two large 
amounts, Rs. 8,000/- on December 26, 
1959 and Rs. 7,000/- on January 16, I960, 
in quick succession. He admitted having 
taken a contract worth Rs. 30,000/- or 
Rs 35,000/. and requiring for payment to 
workers Rs. 5,000/- or so every month. 
It is not, therefore, surprising that he 
raised these two sums at an interval of 
about three weekc. Further, if the loan 
of Rs 7,000/- was given on interest terms 
for three years, one would expect those 
terms to be incorporated in the document 
evidencing the loan. Not only those terms 
are not there, but they are not also in the 
sale-deed. When asked to explain this, 
Ramjilal D. W. 5 had stated earlier as 
follows • 

"The consideration written in the sale 
deed is Rs 8,000/- but the disputed hand- 
note dated 16-1-60 is written for rupees 
7,000/.. Why this is so I do not know.” 
(Ex. P..25). 

In our ^opinion, the evidence of Ramjilal 
D. W. 5 on this point, which is wholly 
unsupported, is unnatural and unconvinc- 
ing. As shown, his subsequent conduct 
is also inconsistent. We are, therefore, 
unable to accept that he has discharged 
the burden of showing that he did not 
receive the consideration for the sale-deed 
executed by him, 

13. An endeavour was made to show 
that, on the date when the sale-deed was 
executed, the value of the house was 
Rs. 18,000/. or Rs. 19.000/.. On this 
point, there is only the ipse dixit of 
P’ W. 5 which is contra-indicat- 
^ by his Own witnesses Shyamsunder 
Bramhanand D, W. 9. 
If there were any truth in that submis- 
sion, there could be, we think, no dearth 
of relevant evidence. 

1$ Reliance is also placed upon the 
fact that possession of the house, which 
was in occupation of a tenant, was not 
delivered to Ramdas P. W. 2 It is true 
that, for a time. Ramjilal D W. 5 con- 
^nued to recover rents from the tenant 
hut, as we have shown, he subsequently 


made amends, handed over the rents 
recovered by him to Ramdas P. W. 2 and 
also gave a letter asking the tenant to pay 
the future rents to the transferee. It was 
after this that Ramdas P. W. 2 got his 
name mutated in municipal records 
(Ex. P-22) and started paying municipal 
taxes (Ex. P-2). It is clear from Ex. P-7 
that Ramjilal D. W. 5 had realised the 
rents up to the end of the year 1950 and 
then paid the rents so recovered to Ram- 
das P. W 2. That being so, the statement 
of the tenant V. P. Tiwari D W. 2 to the 
effect that he paid the rent for January 
1960 to Ramjilal D. W. 5 and the produc- 
tion of the receipt Ex D-6 to that effect 
are not of much value. It is, however, 
significant that V, P. Tiwari D. W. 2 did 
not produce any receipt subsequent to 
Ex. P-7 dated January 11, 1961 to show 
that he had continued to pay rent to 
Ramjilal D W. 5. Further, he appeared 
without summons at the instance of Ram- 
jilal D. W. 5 with whom he seems to have 
become familiar. In the circumstances, 
we prefer to rely upon the evidence of 
Ramdas P. W. 2 to the effect that, after 
1960, he recovered the rents from V. P. 
Tiwari D. W. 2. 

15. After V. P. Tiwari D. W, 2 vacated 
the disputed house at the beginning of 
June 1962. it was allotted to R. S. Shrivas- 
tava D. W. 7, a brother-in law of the 
defendant 1 (Ex. P-1). The new tenant 
stated that he occupied it soon afterwards 
and remained there for five months at 
the end of which he claimed to have ex- 
changed it for the house of one Abdul 
Kadir which his brother-in-law (defen- 
dant 1) was occupying. He said that, 
during this period, he paid rents of the 
house to Ramjilal D. W. 5. He could not, 
however, produce a single receipt. He 
admitted that he used to take rent receipts 
from Abdul Kadir and we see no good 
reason why he did not do so from 
Ramjilal D. W. 5. Therefore, on this point 
we do not accept his evidence or that of 
his brother-in-law, Anand Kumar D. W. 1, 
who, as the defendant 1, is materially 
interested in this suit. In the result, we 
find the contention that Ramdas P. W, 2 
was not at all in possession of the house 
to be not well founded. The facts noticed 
by us in paragraph 14 above contra-indi- 
cate that the sale in favour of Ramdas 
P. W. 2 was nominal only or that it was 
not intended to be acted upon. 

16. The passing of consideration for the 
sale dated December 5, 1962, has been 
proved by Vijay Kumar P. W. 1. Ramdas 
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P. W. 2 and Bhagchand P, W. 7. The 
defendants 1 and 2 sought to challenge 
this consideration, but it is well establish- 
ed that, being third parties, it is not open 
to them to do so. 

n. We do not agree with the lower 
Couit that a collateral agreement between 
the parties that a sale- deed executed by 
one of them would be nominal and would 
not be acted upon is hit by Ss, 91 and 92 
of the Evidence Act and cannot be provl 
ed. We have, therefoie, considered the 
entire evidence, both direct and ciicums- 
lantial, in suppoit of the alleged agree- 
ment and we affirm the lower Couit’s 
conclusion that there was no agreement 
that the sale-deed dated December 26’, 
1959, would be a nominal transaction not 
intended to be acted upon or which was 
executed merely as a collateral security 
for a loan of Rs. 7,0C0/. and inteiest 
Rs. l.tOO/-. We also affirm the further 
conclusion of the lower Court that there 
was no agreement to reconvey the disput- 
ed house within 3 years upon repayment 
of Rs. 8.000/-. 

18. In view of the conclusion that the 
sale in favoui of Ramdas P W. 2 was 
good and valid, and not merely nominal, 
it IS unnecessary to considei whether the 
plaintiff IS a bona tide purchaser foi value 
without notice though, in our view, even 
that claim would not be unsustainable in 
the circumstances of the case In the 
result, therefore, the appeal filed by 
Ramjilal D, W. 5 (defendant 2) must fail. 

19. So far as the appeal filed by Anand 
Kumar D. W. 1 (defendant 1) is concern- 
ed, that has no merit at all. The rent of 
the house in dispute was Rs. 20/- per 
month and, in view of section 39 (5) of 
the M. P. Accommodation - Control Act, 
1961, it could not be allotted even to 
H. S. Shrivastava D. W 7. The defen. 
dant 1 apparently occupied it towards 
the end of 1962 and. as claimed by him, 
he had taken the consent of the defen- 
dant 2. But the defendant 2 then had no 
right or title to the house and be could 
not induct any new tenant The allotment 
order made in 1965 in favour of the 
defendant 1 was altogethei illegal for 
several reasons, including the one that he 
was not then entitled to get the benefit 
of such an order under section 39 (2) of 
the M. P. Accommodation Control Act, 
1961 He was, theiefore, no bettei than a 
trespasser occupying the house without 
lawful authority. As we have shown, the 
defendant 1 was not, and could not be, a 
tenant of the plaintiff. It may be contend- 


ed, though it vvas not so argued before 
us, that, by serving a notice to quit on 
Anand Kumar D. W. 1, the plaintiff 
recognised him as a tenant. In our view, 
this could not be unilateral because even 
thereafter, Anand Kumar D. W. 1 refused 
to consider himself as the plaintiff's 
tenant So he stated in paiagraph 3 of his 
written statement • 

“For this reason, he never legarded, oi 
could regaid, himself as plaintiff’s tenant”, 
Even if Anand Kumar D. W. 1 could be 
regarded as a tenant, he had, in 1963 
denied the plaintiff’s title and stated thal 
he would pay rent to the owner of the 
house mentioned in the allotment oider 
namely, Ramjilal D. W. 5 (Anand Kumai 
P. W. 1, paragraph 4). By the notice 
E.x, P-lff dated April 8. 1967, the fenancj 
was, in view of the denial of the plaintiff’: 
title, forfeited and determined, It is 
hardly necessaij'- to add that clisclaimei 
of title by the tenant is a ground foi 
eviction included in Cl. (c) of S, 12 (1 
of the Madhya Pradesh Accommodatioi 
Control Act, 1961 ; Ghulam Mohammaj 
V, Pooranchantl, S. A, No. 16 of 1967 
D/-16-I1-196’7(.M. P). Finally, the con 
tention that the defendant 1 could nc 
deny the title of his landloid is a pnnci 
pie which applies only to a suit brougl 
by the landlord against his tenant wboi 
he had inducted in possession of tli 
demised premises. It is of no avail to tli 
tenant when the leal owner of tho' 
premises brings a suit for possessio 
against the landlord as vvell as his tenon 
For all these reasons, this appeal filed b 
the defendant 1 also must fail. 

20. Before closing, we may add that r 
other point was aigued in support of th 
appeal. 

21. In the result, the two appeals a; 
dismissed. Costs of this Court shall folio 
that event. Other costs as directed by tf 
lower Court. Hearing fee according I 
schedule 

Appeals dismisse 
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Panna Fodaliya, Appellant v. The Stal 
of Madhya Piadesh, Respondent. 

Criminal Appeal No. 243 of 196 
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S.J., Bhind.D/. 16 10-1968. 
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Criminal P. C. (1898), S. 161 (3) 
Examination of witness by police — 
Record of statement — Failure to record 
statement of solitary eye witness— Effect. 

It IS the duty of an Investigating Officer 
>lo record the statements of eye-witnesses 
and of other material witnesses. In a case 
wheie there is a solitary eye-witness there 
-can be no justification whatsoever for not 
recording his statement and the conduct 
■of the Investigating Officer in the absence 
of any plausible explanation must be 
"Viewed with suspicion. (Para 8) 

By not recording the statement of a 
•solitary eye-witness during investigation 
the accused is denied a very valuable 
opportunity of testing the veracity of the 
witness with reference to his earliest 
•version, and, therefore, it is difficult to 
■attach any weight or value to the state- 
ment of such witness in Court. (Para 10) 

Cases Referred : Chronological Paras 

<1964) AIR 1964 All 48 1 (V 51) = 

1964 (2) Cri L J 497, Gopal- 

krishna v. State 8 

J. P. Gupta, for Appellant; B. L. Mourya, 
Dy Government-Advocate, for Respon- 
•dent. 

3UDGMEHT. — This is an appeal by 
Parma aged about 25 years who has been 
•convicted and sentenced to rigorous 
imprisonment for 10 years under S. 307. 
Penal Code by the Second Additional 
Sessions Judge, Bhind. 

2. Appellant Parma is a resident of 
mouza Bhat Pura which is at a distance 
of about 2 to 3 miles from mouza — Litiya- 
pura. Fodalia, father of the appellant and 
Hubba, cousin of the appellant owned 
some agricultural land in mouza Litiya- 
pura. They sold the land to deceased 
Sobran and his cousin Mahadeo (P. W. 5) 
Fodalia wanted this land to be sold back 
to him, but Sobran and Mahadeo declin- 
ed. This led to a quarrel and also litigation 
between the parties. Doji is the elder 
brother of the appellant Parma, 

3. The case of the prosecution is that on 
nccount of the aforesaid dispute over the 
land Doji wanted to take revenge on Sobran 
and Mahadeo. He, therefore, absconded 
from the village and joined a gang of 
dacoits led by Madhosingh. On 15.10-67, 
appellant Parma brought a gang of dacoits 
4o village Litiyapura. Some of them went 
to the houses of Mahadeo (P. W. 5), some 
to the house of deceased Raghunath and 
•others to the house of Sobran. Parma ap- 
pellant, who was armed with a gun fired 
"at Raghunath, Ramswarup and Jagdish. 


Raghunath and Ramswarup were killed 
while Jagdish sustained a grievous injury. 
Sobran and Sardarsingh were shot dead 
by other dacoits. According to the pio- 
secution the appellant abetted commis- 
sion of their murder. 

4. The appellant was thus tried on a 
charge of murder of Raghunath and Ram- 
swarup under S. 302, Penal Code and of 
abetment of murder of Sardarsingh and 
Sobran under S, 302 read vvith S. 114, 
Penal Code. He was also tried on a charge 
under S. 307, Penal Code for attempting 
to commit murder of Jagdish under S. 307, 
Penal Code. The appellant abjured his 
guilt and his defence was that he was not 
at all present at the spot. The trial Court 
acquitted the appellant of the charges of 
murder as well as of the charge of 
abetment of murder, but convicted him 
of an offence under S. 307, Penal Code for 
attempting to commit murder of Jagdish. 
Being aggrieved thereby the appellant has 
preferred this appeal. 

5. It is clear from the evidence on re- 
cord that on the date of occurrence the 
dacoits visited village Lityapura, armed 
with guns and shot dead four persons, 
namely — Sardar Singh, Sabran, Raghunath 
and Ram Swamp while Jagdish sustained 
a grievous injury. The fact that Jagdish 
sustained a gun.shot wound is also boine 
out by the evidence of Dr. Jain (P. W, 12). 

6. 1 need not discuss this evidence at 
length because the fact that Jagdish sus- 
tained a gun shot wound at the time of 
occurrence has not been disputed. 

7. The main question for consideration 
in this appeal is whether the appellant 
bad fired at Jagdish and caused the injury 
found on his person. The solitary witness 
on this point is Jagdish himself and we 
have to consider whether his testimony 
can be safely relied upon. We have to 
bear in mind that Jagdish (P. W. 8) is a 
young boy aged 13 years and it was night 
time. Jagdish admitted in cross-examina- 
tion that there was no light except the 
moon-light. There must have been a lot 
of confusion and consternation when the 
dacoits arrived, and therefore, it is neces- 
sary to see if Jagdish could properly 
identify the person who shot him 

8 It no doubt appears that the appel- 
lant was known to Jagdish but the learn, 
ed counsel for the appellant pointed out 
that in this case the Investigating Officer 
did not record the statement of Jagdish 
at any stage, and therefore, the appellant ' 
was deprived of an opportunity to cross- 
examine Jagdish with reference to his 
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earliest version The Sub-Inspector Ram 
Naresh Singh (P. W. 10) who investigated 
this case was unable to oiler any explana- 
tion for not recording the 'statement of 
Jagdish. In paragraph 3 of his statement 
he stated as under : — 

In Gopal Krishna v. State, AIR 1964 All 
481, It was observed as under in para, 
graph 22 : — 

“It is obvious that though the police'are 
not bound to make a record of the state- 
ment of the witnesses under S. 161 as a 
matter of obligation, it is their duty to do 
so when the witness is a material witness 
for unfolding the prosecution story. It is 
also clear that a failure on their part to 
comply with the requirements of section 
161 (3), though does not render the subse- 
quent statement of the witness at the trial 
inadmissible, it does gieatly impair the 
value of the evidence of that witness. I 
fully agiee with this view. It is the duty 
of an Investigating OfBcer to record the 
statement of eye-witnesses and of other 
material witnesses. In a case like this 
where there is a solitary eye-witness there 
can be no justification whatsoever for not 
recording his statement and the conduct 
of the Investigating Officer in the absence 
of any plausible explanation must be 
•viewed with suspicion.” 

9. Learned counsel for the appellant 
urged that it is very likely that although 
the statement of Jagdish was recorded by 
the Investigating Officer, it is being sup- 
pressed because it is not in favour of the 
prosecution. This contention cannot be 
said to be without force in the circum. 
stances of this case. 

10. By not recording the statement of 
Jagdish during investigation the appel- 
lant has been denied a very valuable 
opportunity of testing the veracity of the 
witness with reference to his eailiest ver- 
sion, and, therefoie, it is difficult to 
attach any weight or value to the state- 
iment of Jagdish in Court. 

41. Learned counsel for the appellant 
furtlier pointed out that although accord- 
ing to Jagdish (P. W. 8), Mahadeo 
(P. W. 5) andSiyaiam (P W. 6) were pre- 
sent nearby at the time of occurrence 
(vide paragraph 4 of his deposition), both 
Mahadeo and Siyaram do not even men- 
,tion the presence of appellant Parma 
among the miscreants. This is very signi. 
Scant and makes it all the more unsafe to 


place any reliance on the testimony of 
Jagdish. 

12. There are two other features of the- 
case, which are pertinent to note in this 
connection. The name of appellant Parma 
is not mentioned in the first informatioa 
report (Ex. P 10), although it was lodged 
by Rahim Khan on information furnished 
by Mahadeo who appears to have seen 
the miscreants in action. Further, from 
the note 6 in the spot map (E.v. P 5) it 
appears that the case of the prosecution 
was that Jagdish was hurt by the same 
shot which was bred at deceased Raghu- 
nath, because the bullet after passing 
through his body hit Jagdish and caused 
him the injury found on his person. The 
appellant was tried on a charge of murder 
of Ragbunath and the trial court alter 
carefully considering the evidence on the 
point observed in paragragh 23 that there 
was no evidence to show that the appel- 
lant Parma shot at and killed Ragbunath 
Singh. The appellant was, therefore, ac- 
quitted of the charge of murder of Raghu- 
nath Singh and the State Government 
have not hied any appeal against his 
acquittal. If the appellant did not fire 
at Ragbunath Singh and caused his death, 
it would appear that he was also not res- 
ponsible for causing the injury to Jagdish. 
in view of the aforesaid case of the pro- 
secution. Jagdish also could not say, 
who shot and killed Ragbunath. In these 
circumstances, it is extremely doubtful, 
if he could see the person who shot at 
him. It is not unlikely that the appel- 
lant is being implicated because he is the 
brother of Doji, who joined the gang of 
dacoits and participated in the commis- 
sion of these offences along with the 
dacoits. 

13 . Thus, alter a careful consideration 
of the entire evidence on record I hnd 
that it is extremely unsafe to place any 
reliance on the sole testimony of jagdish 
(P W. £) and therefore hold that the pro- 
secution has failed to establish the charge 
under S. 307, I. P. C , against the appel- 
lant beyond reasonable doubt. 

14. Ihe appeal is, therefore, allowed 
and the appellant is acquitted of the 
offence under S. 307. 1 P. C , for attempt- 
ing to commit the murder of Jagdish. His 
conviction and sentence are hereby set 
aside He shall be set at liberty forth- 
with unless required in any other case. 

Appeal allowed. 
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1970 CRI. L. J. 1183 (Yol. 76, C.H. 293) 

(MADRAS HIGH COURT) 

Keishkaswamy Reddy J. 
Murugesan and others, Petitioners- 
Accused V. Kothandam, Respondent- 
Complainant. 

Criminal Revn. Case No, 175 of 1969 
(Criminal Revn. Petn. No. 174 of 1969) 
D/- 6-11-1969. 

Criminal P. C. (1898), Ss. 156 (3), 173— 
Complaint — Magistrate directing police 
to investigate under S. 156 (3) and submit 
report under S. 173 — Second complaint 
filed by complairant in respect of same 
facts alleged in the first complaint — 
Magistrate cannot take cognisance of the 
second complaint v/ithout calling for ihe 
report from police to be submitted by 
them under S. 173 

Where in respect of a complaint after 
the Magistrate has directed Sub-Inspector 
of Police to investigate under S. 156 (3) 
and submit a report under S. 173, no final 
report is submitted under S. 173 and if in 
the meanwhile second complaint is filed 
by the complainant in respect of same facts 
alleged in the first complaint then raking 
cognizance, by the Magistrate, of the 
second complaint, without calling report 
from police to be submitted by them 
under S. 173, and applying his mind to 
it to take further action in the matter 
will amount to abuse of process. (Para 6) 
The very object of the magistrate having 
directed the police officer to investigate 
the complaint presented to him is to have 
full details in respect of the allegations 
made in the complaint to examine the 
witnesses in the course of such investi- 
gation and to do all other things that the 
Investigation Officer is empowered to do 
so that the Magistrate before taking cog- 
nisance of the case, will have sufficient 
materials collected in the course of the 
investigation. Otherwise, the order made 
by the Magistrate for investigation by 
the police will have practically no effect 
at all. No doubt, the Magistrate has got 
discretion, after obtaining the report from 
the police officer under S, 173, either to 
accept the report or if he differs from the 
report of the police officer, to take appro- 
priate action. But when he thinks fit at 
the first instance when the first complaint 
is filed that it should be investigated by 
the police officer under S. 156 (3), there 
is no justification for him to change his 
mind without calling for a report and 
looking into it, and take cognisance of 


the second complaint on the same mate- 
rials. (Para 6) 

C, K. Venkatanarasimhan, for Peti- 
tioners, J. S. Athanasius, for L. Vedapuri, 
for Respondent; Addl. Public Prosecutor, 
for State. 

ORDER. — This petition has been filed 
by Accused 1 to 3 in G G, No. 3792 of 
193S on the file of the Sub-Magistrate of 
Tindivanam, to quash the proceedings 
before the said Magistrate against them 
on the ground that the second complaint 
on which the learned Magistrate had 
taken cognisance of the case, is not main- 
tainable. 

2. The brief facts of the case are these: 
The respondent filed a private complaint 
against the three petitioners under Ss. 355 
and 341, I. P. G , in respect of an occur- 
rence which took place in Tindivanam at 
about 8-30 p.m. on 3-10-1968. The com- 
plaint was filed on 4-10-1968. The learned 
Sub-Magistrate on the same day noted in 
the petition of the complainant itself 
that it disclosed the commission of the 
offence under Ss. 341 and 355, I. P. C., 
which were cognisable. He, therefore, 
forwarded the complaint to the Sub- 
Inspector of Police, Tindivanam for in- 
vestigation under S. 156 (3), Criminal 
P. C., and report under S. 173 (2), Crimi. 
nalP. C., on or before 18-10-1968. The 
Sub-Inspector, Tindivanam, investigated 
the case but had not submitted bis report 
under S. 173, Criminal P, C,, to the Sub- 
Magistrate. It appears that the police had 
sent a notice to the respondent on 8-11- 
1963 informing him that there was no 
material to proceed further in the matter. 
On receipt oE this notice, the respondent 
filed a second complaint making the same- 
allegations found in the earlier com- 
plaint on 8-11-1968. The learned Sub- 
Magistrate asked the Head clerk to put 
up the R. C. S. (referred charge sheet) on 
the same day. A note was put up that no 
report was received from the police on 
the first complaint, on the same day. The 
learned Sub- Magistrate returned the com- 
plaint to the respondent on the ground 
that no final report from the Sub- Inspector 
was received in respect of his earlier 
complaint and directed him to re-present 
the complaint after 18-11-1968. It appears 
that no steps were taken to remind the 
Sub Inspector of Police to send the report. 
On 20- iL 1963, the respondent represented 
the complaint and again it was returned 
to the respondent with an endorsement 
that the final report was not received 
from the police and the complaint might 
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again be re- presented after 23-11 196S. 
Even after this, there was no leminder to 
the police, noi the police had submitted the 
report. The lespondent re-presented again 
the complaint on 30-11-1963. On 30-11. 
196S, the Sub Magistrate took a sworn 
statement fiom the respondentand took the 
case on hie under S. 355, 1 P.C„ against the 
hrst petitioner and under S. 341, I. P. G., 
against petitioners 2 and 3 and posted the 
case on 10-12-1963 tor the appearance of 
the petitioners. On the summons issued 
to the petitioners, they appeared through 
their advocate and hied an objection on 
4-1-1969 stating that the process issued 
to the petitioners was not in order as the 
report from the police officer was not 
received in respect of the same complaint 
and lequested the Court not to proceed 
with the hearing of the case without 
taking action on the police leport to be 
submitted by them. The sub-Magistrate, 
on the objection petition, made the fol- 
lowing note • 

“The S, H. O. (Station House Officer) 
concerned has not sent in his report so 
far. The complainant has been served 
with refer notice and he has hied it with 
his present complaint. Hence issue Of 
summons to the accused is in order.” 

Against this order, this petition has 
been hied. 

3. The learned counsel for the peti- 
tioners submitted that the order of the 
lower Court taking cognisance of the 
second complaint on the same facts 
before finally passing an order on the 
hist complaint was contrary to law and 
without jurisdiction and further submit- 
ted that the lower Court should have ob- 
tained the leport fiom the police and 
applied its mind to the jhaterials dis- 
closed in the investigaticm and taken 
appropriate action on sucli a report in 
respect of the hrst complain^ itself. It was 
further contended that after'having direc- 
ted the police to investigaU,e the case under 

. S. 156 (3), Criminal P. C ,>the Magistrate 
must have followed the procedure of 
taking action under CIsap 14 and as 
provided under S. 173,( Criminal P. C. 

4 . The undisputed fact^. for the puipose 
of appreciating the contentions of the 
learned counsel -.^or the petitioners are 
these In respect cif the complaint filed 
by the respo»ident\ on 4-10 1903 ^ the 
Magistrate hadt direct^^^he Sub Inspector 
of Police, Tiij\dwanan(i, ^ investigate 
under S. 156 ( 3 ),NCriminaiP. C., ana sui,. 
rait a report undeVS. F3,yriminal P. C. 

■ The investigation was aov ordingly done 


by the Police officer under Chap, 14. Cri- 
minal Procedure Code. No final report 
was submitted under S 173, Criminal P. C. 
to the Sub-Magistrate. In the meanwhile, 
a second complaint was filed by the res- 
pondent in respect of the same facts 
alleged in the first complaint and the 
Magistrate took cognisance of the case 
after taking sworn statement from the 
respondent and issued process to the peti- 
tioners. The Sub Magistrate had not taken 
steps to insist upon the report by the 
police before he took cognisance of the 
case under the second complaint. Till 
now, the police have not filed a report 
under S. 173, Criminal P. C. 

5. The question, therefore, now is 
whether the Magistrate was right m 
taking cognisance of the second complaint 
on the same facts without calling for the 
report from the police to be submitted by 
them under S. 173, Criminal P. C. and 
applying his mind to it to take further 
action in the matter. 

6 . 'IVe are not concerned with the ques- 
tion whether the Magistrate had power 
before cognisance of the complaint to 
direct the police officei to investigate 
under S. 156 (3), Criminal P. C. Once the| 
Magisti ate e.vercised his powers underi 
S. 156 (3), Criminal P. C., and directed the 
police to submit a report under S. 173, 
Criminal P. C.,the Magistrate should insist 
upon the police officer for submitting the 
’report under S. 173, Criminal P. C„ before 
taking further action in this matter. The 
investigation was done by the police 
under Chap, 14, Criminal P. C , which 
should ultimately result in the submission 
of a report under S. 173, Criminal P C. The 
relevant piovision of S. 173, Criminal 
P. C reads thus : 


iiivciy uuuci 

Chapter shall be completed wathout un- 
necessary delay, and as soon as it is 
completed, the officer in charge of the 
police station shall (a) forward to a Magis- 
trate empowered to take cognisance of 
the oftence, on a police report, a report in 
the form prescribed by the State Govern- 
ment setting forth the names of the par- 
ties. the nature of the information and 
the names of the persons who appeal to 
be acquainted with the circumstances of 
the case, and stating whether Rie accused 
(if arrested) has been forwarded in the 
custody, or li^as been released on his bond, 

or without suie- 
as mav |^^°™^uoicate, in such manner 
meS- prescribed by the State Govein- 
xnent, the action taken by him to the 
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person, i£ any, by whom the information 
relating to the commission of the offence 
was first given.” 

It is, therefore, clear that in an investi. 
gation done under Chap. 14 of the Cri- 
minal P. C. as soon as such investigation 
is completed, the officer in charge of the 
police station shall submit a report with 
the particulars mentioned in S. 173 (1) (a) 
to the Magistrate empowered to take 
cognisance of the offence on a police 
report under S. 190 (b). Criminal P. C. 

' The very object of the Magistrate having 
directed the police officer to investigate 
the complaint presented to him was to 
have full details in respect of the allega- 
tions made in the complaint to examine 
the witnesses in the course of such 
investigation and to do all other things 
that the Investigating officer is empowered 
• to do. so that the Magistrate before taking 
cognisance of the case, will have suffi- 
cient materials collected in the course of 
the investigation. Otherwise, the order 
made by the Magistrate for investigation 
by the police will have practically no 
effect at all. The Magistrate must have 
insisted upon getting a report undet 
S. 173, Criminal P. C., from the police. It 
is clear from the records that the Magis- 
trate has not at all taken steps to insist 
upon the Police officer to submit the 
report. I am of the view that, before the 
report was submitted, the entertainment 
of a second complaint in respect of the 
same facts which was the subject matter 
of the investigation by the police, will 
amount to abuse of process. What the 
magistrate should have done in this case 
is that before taking cognisance of the 
second complaint, he should have insisted 
upon the police officer for submitting his 
report under S. 173. Criminal P. C. and 
after obtaining the report, considered the 
facts disclosed in the investigation and 
taken necessary action on that report 
itself. The Magistrate has got discre- 
tion, after obtaining the report from the 
police officer under S. 173, Criminal 
P. C. either to accept the report or if he 
differs from the report of the police officer, 
to take appropriate action. It is true, that 
a notice was served on the complainant by 
the police officer who was in charge of 
the investigation and that there was no 
material to proceed further in the matter 
and on that the complainant filed the 
second complaint. So far as the Magis- 
trate is concerned, when he thought 
fit at the first instance when the first 
\compiaint was filed that it should be 
investigated by the police officer under 
1970 Cri.L.J. 75. 


S. 156 (3). Criminal P. C., there is no 
justification for him to change his mind 
without calling for a report and looking 
into it, and take cognisance of the second 
complaint on the same materials. I, there- 
fore, hold that the cognisance of the 
second complaint and the issue of process 
to the revision petitioners, in the circum- 
stances of this case, will amount to abuse 
of process. I, therefore, quash the pro- 
ceedings in C. C. 3792 of 1968 pending on 
the file of the Sub-Magistrate. Tindivanam. 
The Sub-Magistrate is directed to call for 
the report from the police officer who was 
directed to investigate the case and dis- > 
pose it of according to law, 

1. The revision petition is allowed with 
the above observations. 

Petition allowed. 


1970 CRI. L. J. 1185 (¥ol. 76, C. N. 294) 
(MADRAS HIGH COURT) 
KaisHNASWAiiY Reddy, .J. 

T. R. Subbaraman and others. Peti- 
tioners V. State by Inspector of Police 
and another. Respondents, 

Criminal Misc. Petn. No, 3311 of 196S 
in Cri. App. No. 332 of 1968, Cn. M. P. 
No. 759 of 1969 in' Cri. App. No. 786 of 
1968 and Cri. M. P. No. 2070 of 1969 in 
Cri. App. No. 366 of 1968, D/- 3-9-1969. 

Constitution of India, Art. 311 (2 1 and 
Proviso (a) — Conviction recorded by 
competent court on criminal charge — 
Until set aside in appeal or revision such 
conviction remains effective — Such con- 
viction can be made basis of dismissal, 
removal or reduction in rank of public 
servant. 

Proviso (a) to Art. 311 refers to convic- 
tion resulting on a criminal charge on the 
ground of the conduct of the person con- 
victed. Once a conviction is recorded by 
a competent court of law against a person 
and where his conduct is involved, such 
conduct is being gone into in full by the 
trial court and, therefore, such conviction 
by a criminal court is itself taken as basis 
for the punishment provided under Cl. (2) 
of Art. 311 without any further enquiry. 

(Para 6) 

Conviction begins to operate as soon as 
it is recorded. It subsists till it is set aside 
by an appellate court or a court of revi- 
sion. What is contemplated in proviso (a) 
to Art. 311 (2) is a subsisting conviction 
or a conviction in force. In an appeal or 
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“ . . . . under the Indian law and pro- 
cedure an original decree is not suspended 
by the presentation of an appeal nor is 
its operation interrupted where the decree 
on appeal is merely one of dismissal. 
There is nothing in the Indian law to 
warrant the suggestion that the decree or 
order of the Court or tribunal of the first 
instance becomes final only on the termi- 
nation of all proceedings by way of ap- 
peal or revision. The filing of the appeal 
or revision may put the decree or order 
in jeopardy but until it is reversed or 
modified it remains effective.” 

The same principle will apply to the con- 
viction by a criminal Court of the first 
instance, 

9, There cannot be any doubt, if action 
is taken under cl. (2) of Art. 311, based on 
a conviction on a criminal charge and 
if such conviction is set aside either on 
appeal or revision, such an order ceases 
to have effect even from the time of con- 
viction by the trial Court as the convic- 
tion becomes non est the very moment it 
is set aside. But, however, there is no 
bar for the authorities to take action 
under cl. (2) of Art 311. on the basis of a 
conviction by the trial Court without 
waiting for the result in an appeal or a re- 
vision even if such an appeal or revision 
is pending. It is of course for the autho- 
rities to decide whether they should take 
action under cl. (2) of Art. 311 imme- 
diately after conviction by the trial Court 
or wait for the result of a possible appeal 
or revision. Such considerations will 
depend upon the expediency in the in- 
terests of justice in a particular given 
case. The following cases were cited 
before me by the learned counsel for the 
petitioners— Dilbagh Raj v. Divl. Supdt. 
Northern Rly., AIR 1959 Punj 401, Divl. 
Supdt., Northern Rly. v. Ram Saran, AIR 
1961 All 336, Union of India v. R. Akbar 
Sheriff, AIR 1961 Mad 486; Dhanjiram v. 
Union of India. AIR 1965 Punj 153. 

10. The above decisions do not have a 
bearing on the point raised in these peti- 
tions. These are cases where the authori- 
ties contend that once action was taken 
under cl. (2) of Art. 311 on the basis of a 
conviction by trial Court, such action 
cannot be questioned even if such con- 
viction was subsequently set aside on 
appeal or revision It was held in all 
these cases that once the conviction is 
set aside, the conviction ceased to operate 
even from the date of such conviction by 
the trial Court, In these cases, the power 
of the authorities to take action under 
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Art. 811 (2) on the basis of conviction by 
the trial Court was not questioned. 

11. It is worthwhile to note the rules 
made by the Madias Government under 
Art. 809 of the Constitution. Though 
under proviso (a) to Art. 311 (2), it was 
not necessary to give an opportunity to 
the concerned person before taking action 
under cl. (2) of Art. 311 to hear his repre- 
santation. Pi. 17 (c) (i) (1) of the Madras 
Civil Services (Classification, Control and 
Appeal) Rules provides that the person 
against whom action is taken on the basis 
of conviction shall be given a reasonable 
opportunity of making any representation 
that he may desire to make and such 
representation, if any. shall be taken into 
consideration before the order imposing 
the penalty is passed. This provision 
confers an advantage to the person against 
whom action is taken, so that he might 
make representation in respect of the 
penalty to be imposed on him. By virtue 
of this clause, it appears that show cause 
notices were given to the petitioners 
before taking action. 

12. In the result, I find that the action 
taken by the authorities against the peti- 
tioners is perfectly justifiable under law. 
The petitions are, therefore, dismissed. 
The appeals may be expedited for hearing. 

Petitions dismissed. 


1970 CRI. L. J. 1188 (¥ol. 76, C. N. 295) 

(MYSORE HIGH COURT) 

C. HonniaS j. 

Devendrappa and another. Petitioners 
v. The State of Mysore, Respondent. 

Criminal Revn. Petn. No. 119 of 1969, 
D/- 17-12-1969, against judgment of S. J. 
Dbaiwar, D/- 30-12-1968. 

Penal Code (1860), S. 95 —Even inten- 
tional causing of harm is excused because 
of its triviality — Word * harm includes 
injury to mind, body or property 
(W^ords and Phrases Harm ). 

The law does not in S. 95 of Penal Code 
concern itself with matters too trivial to 
demand its notice about which men in 
their ordinary frame of mind do not com- 
plain. Even the intentional causing of 
harm specified in that section is e.xcused 
because of its trivialit}’’. The word ‘harm’ 
no doubt means injury of any kind, in- 
cluding injury to mind, body or property. 
In the normal circumstance even if the 
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injury to mind, body or property is caused 
and i£ the harm is so trivial, no person of 
ordinary sense and temper would complain 
of It. (Para 6) 

Section 95, 1. P. C. is intended to exempt 
from criminality offences which, from 
their triviality, do not deserve the name 
of crimes even though in one sense they 
are crimes because they fall within the 
definition of crimes, and, but for this 
section, the said crimes are punishable. 

(Para 8) 

B. V. Deshpande, for Petitioners; 
G. Dayanand, High Court Govt. Pleader, 
for Respondent. 

ORDER — The petitioners were charged 
for having committed offences under 
Ss. 447, 504 and 323 read with S. 34 of the 
Indian ’ Penal Code in the Court of the 
Judicial Magistrate, First Class (II Court), 
Hubli. The case of the prosecution was 
that the two petitioners trespassed into 
the land bearing R. S. No. 228 of Tadasa 
village in Dharwar District belonging to 
Thirakappa (P. W. 1) and caused hurt to 
him and his servant Chouse Sab (P. W 7) 
on 30-9-1967. The defence of the peti- 
tioners was that they and P. W. 1 had a 
right to take water from a tank to their 
lands which were adjoining each other; 
that on 29-9-1967 P. W. 1 had taken water 
to his land; that on the date of the inci- 
dent when they went to the land in order 
to take water, they found P. W. 1 taking 
water to his land though he was not enti- 
tled to take water on that day. Therefore 
they diverted the flow of water to their 
land. In the meanwhile, according to 
them, P. W. 1 came there and stopped flow 
of water to their land. Thereafter, there 
was exchange of words between them and 
in that process one caught the other and 
there was a scuffle between them and 
thereafter they and P.W. 1 and his servant 
P. W. 7 went away from the field. 

2. The prosecution has mainly relied 
on the evidence of P. W. 1 and P W. 7 to 
prove their case. The petitioners did not 
examine any witness on their behalf. The 
learned Magistrate, after considering the 
evidence came to the conclusion that the 
prosecution has not made out a case 
against the petitioners for the offences 
under Ss. 323 and 504, I. P. C. and accord- 
ingly he acquitted them of those offences. 
However, he was of the view that the evi- 
dence established that the petitioners had 
committed offences punishable under 
Ss. 417 and 324, 1. P. C. and accordingly 
he convicted them for those offences. He 
did not impose on them any substantial 


sentence of imprisonment or fine, but 
released them under S. 4 (1) of the Proba- 
tion of Offenders Act, directing them to 
execute a bond for Rs. 500/- each for good 
behaviour for a period of three years 
with a surety each. The petitioners, 
aggrieved by this decision, filed an appeal 
to the Court of the Sessions Judge, Dhar- 
war. The learned Sessions Judge acquitted 
the petitioners of both the offences but 
convicted them under S. 323 read with 
S. 34, 1. P. C. and reduced the period of 
probation to four months. This revision 
petition is directed against the order of 
the learned Sessions Judge. 

3. The facts proved and admitted are 
these: P. W. 1 Thirakappa was the owner 
of the land bearing R, S. No. 228 of Tadasa 
village. The petitioners were the owners 
of the land adjoining to R. S. No. 228. It 
is admitted that both P. W. 1 and the 
petitioners were entitled to take water 
from a common tank to their lands. The 
evidence in this case shows that P. W 1 
had taken water to his land on the pre- 
vious day. On the next day when the 
petitioners went to the land with a view 
to take water to their land, they found, 
P. W. 1 though had taken water to his 
land on the previous day, was continuing 
to take water on that day also. The inci- 
dent admittedly took place in the after- 
noon. Therefore it is clear that P. W. 1 
must have taken water to his land even 
on that day from morning. 

4. The petitioners, vvho undoubtedly 
had a right to take water to their land, 
went near their land to take water. There 
is no evidence in this case that they went 
there knowing that P. W. 1 had continued 
to take water on that day also and with a 
view to commit any offence. But they 
went to their land in the usual course to 
take water to their land and there they 
found P. W. 1 taking water to his land. 
The petitioners therefore stopped the flow 
of water to the land of P. W. 1 and 
allowed the water to their land. At that 
point of time, P. W. 1 questioned the 
petitioners and in that behalf there was 
exchange of abuses between them. While 
this was going on,_.P. W. 7 who was 
working at some distance came to the 
rescue of P. W. 1. The evidence shows 
that A-1 rushed towards him and at- 
tempted to assault him with a sickle but 
P. W. 7 caught hold of A-1 and a scu.fle 
ensued and in the process P. W. 7 
sustained some scratches on the fore-arm. 
There is no evidence in this case that 
P. W. 1 had sustained any injuries at 
all. 
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5. On this evidence, it is difficult to 
hold that the petitioners, in furtherance 
of their common intention, assaulted 
P. W. 1 and P. W. 7 and thereby com- 
mitted an olFence punishable under S. 323 
I. P. C., as held by the learned Sessions 
Judge. 

6, Mr. Deshpande, learned counsel for 
the petitioners contended that on the 
facts proved by the piosecution itself 
the petitioners should not have been con- 
victed even assuming that they had 
caused harm to P. W. 1 and P. W. 7 as it 
was slight. Section 95 of the Indian 
Penal Code is one under general excep- 
tions (Chapter IV). It provides that . 

“Nothing IS an offence by reason that 
It causes, or that it is known to be likely 
to cause any haim, if that harm is so 
slight that no person of ordinary sense 
and temper would complain of such 
harm.” 

The law does not in this section concern 
itself with matters too trivial to demand 
its notice about which men in their ordi- 
nary frame of mind do not complain. As 
a matter of fact, it is common experience 
that men living in society must suffer 
some inconveniences and transgressions 
without which no society is possible. 
Tnat being so, it would be travesty of law 
to deal with such trivial matters as if 
they were crimes It is because of this 
the law rightly exempted such trivial 
actions from the category of crimes. A 
close examination of the provisions of 
this section shows that even the inten- 
tional causing of haim specified in that 
section is excused because of its trivi- 
ality. The word ‘harm’ no doubt means 
injury of any kind, including injury to 
mind, body or property. It provides that 
in the normal circumstance even if the 
injury to mind, bodyor pioperty is caused 
and if the harm is so trivial, no person of 
lordmary sense and temper would com- 
Iplain of it. 

7. The harm complained of in the 
instant case is so trivial that such inci- 
dents do happen almost every day in life 
particularly in rural parts. Taking into 
consideration the society in general and 
particularly the society to which P, W. 1 
and P, W. 7 belonged and taking into 
consideration the circumstances undei 
which there was a quairel between 
them in which some minor injury was 
caused to P. W 7, it would be accepted 
that in the normal course either P. W. 1 
or P. W. 7 would not have complained of 
it. It IS difficult to visualise how the 
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machinery of the investigating agency 
was moved to take up this case and more 
difficult to comprehend why the investi. 
gating agency took up this matter for 
investigation and then hied a charge sheet 
against the petitioners. It is said that 
petitioner No. 2 is a student. Taking all 
these circumstances into consideration, 
if the investigating agency had pioperlj 
applied its mind to the facts of the case 
I think they would not have hied thi< 
case against the petitioners. 

8, Even assuming that the prosecutior 
case is wholly true, the crime that thf 
petitioners committed is so trivial it fall' 
within the scope of S. 95, I. P. C. Thi< 
section is intended to exempt from crimi. 
nality offences which, from their trivialitj 
do not deserve the name of crimes evei 
though in one sense they are ciime; 
because they fall within the definition oj 
crimes, and but for this section the said 
crimes aie punishable. Therefore advi. 
sedly the framers of law have thoughi 
of this section as an exemption and cases 
of the types specified therein. 

9. For the reasons stated above, I allow 
this petition and set aside the convictior 
passed against the petitioners and acquii 
them 

Petition allowed. 


1970 Cri. L. J. 1190 (Yol. 76, C. R. 296) 

(MYSORE HIGH COURT) 

BI. Santhosh, J. 

Kittanna Rai, Petitioner v. The State o 
Mysore, Respondent. 

Criminal Revn. Petn, No, 18S of 196£ 
D/- 6-1-1970. 

Essential Commodities Act (1955), S. 
(l) (a) — Southern States (Regulation 0 
Export oi Rice) Order (1964), S. 3-A — 
Neither transporting of rice within sami 
town or village nor mere carrying of rici 
within belt area is an offence — No evi 
dence of actual transport out of belt arei 
— Amounts only to preparation and no 
an attempt — No offence. 

Before the accused can be convictei 
for contravention of S. 3-A, the prosecu 
tion has to prove that the accused trans 
ported or attempted to transport iice b 
any place outside that area. With regari 
to cl. (b) of S. 3-A, the piosecution has ti 
prove that the accused tiansported ric- 
from any place in the border area to am 
other place in that area. Moving withii 
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'the same town or village in the border 
area, as per sub-cl. (4) of the proviso, 
would not amount to an offence under 
S. 3-A of the Order. The prosecution has 
not let in any evidence to show that the 
accused had transported the rice from any 
place in the border area to any other place 
in that area, but has only proved that he 
was carrying rice within a village. It 
would only amount to preparation, which 
is not an offence. 1962 ( 1) Cri L J 830 
(Mys) and Cri. App. No. 186 of 1966 (SC) = 
1969-1 Mys L J (Journal) page 6, Rel. on. 

(Paras 5 and 6) 

Cases Referred; Chronological Paras 
(1968) Cri. Appeal No. 186 of 1966= 

1969-1 MysLJ (Journal) page 6 
(SC), Malkiat Singh v. State of 
Punjab 3, 8 

.(1962) 1962 (1) Cri C J 830 =39 Mys 
L J 742, Baburao Balwant Kuru- 
bet V. State of Mysore 3, 4, 7 

M R Suvarna, for Petitioner; N. A. 
Mandagi, High Court Govt., Pleader and 
Ex-Officio Public Prosecutor, for State. 

ORDER. — The petitioner before this 
court was the accused in Summary Trial 
Case No. 828 of 1967 in the Court of the 
Judicial First Class Magistrate, Puttur, 
South Kanara. The petitioner has been 
convicted of an offence under S. 3-A of 
'the Southern States (Regulation of Export 
of Rice) Order, 1964, read with S. 7 (1) (a) 
(ii) of the Essential Commodities Act, and 
sentenced to pay a fine of Rs. 75, in default 
to undergo S. I. for three weeks. In this 
revision, he challenges the legality and 
•correctness of the said conviction and 
sentence passed on him, 

2. The prosecution case is that on 
8-10-67 at about 5.30 A.M., when P. W. 3, 
the Assistant Sub-Inspector of Food 
Mobile Squad was patrolling the border 
■area, he found the accused in a locality 
called Kemme-thadka, transporting about 
^ Kgs of boiled rice in a gunny bag. 
He asked the accused whether he had a 
permit to transport the rice to Kerala 
State. As the accused did not possess any 
permit to transport the rice, he seized the 
same under the Yadast Exhibit P-3 in 
me presence of P. W. 2 Gopala Krishna 
Rao, a Panch witness. 

3. It has been contended by Sri Suvarna, 
learned counsel appealing on behalf of 
the petitioner, that the prosecution has 
not proved that the accused had commit- 
ted any offence under S. 3-A of the 
Southern (Piegulation of Export of Rice) 
Order, which will be hereinafter referred 
to as the order. It is argued that the pro- 


secution has not proved that the accused 
transported the rice from any place in 
the border area to any place outside the 
.border area; nor has the prosecution 
proved that the accused transported rice 
from any place inside the village or town 
in the border area, to any place outside 
the village or town, in the border area. 
It is stressed that under the 4th proviso to 
S. 3-A, it would be an offence only if rice 
is transported from inside a village or 
town in the border area to any place 
outside the village or town, or from.one 
village or town to another village or town 
in the bolder area. It is contended that 
the prosecution evidence does not show 
that the accused transported the rice 
from one town to another town or from 
inside the town to any place outside the 
town. The accused was caught in the 
village of Kemmethadaka. The prosecu- 
tion has not let in any evidence to show 
that the accused was taking the rice from 
Kemmethadka to any other village or 
town. Sri Suvarna also contends that even 
if the prosecution evidence is accepted, 
at worst, it only shows that there was 
preparation to commit an offence, but not 
an attempt to commit an offence. Sri 
Suvarna has strongly relied on a decision 
of this Court in Baburao Balwant Kurubet 
V. State of Mysore, 1961-39 Mys L J 742= 
(1962 (1) Cri L J 830) in support of his 
said contention. He has also relied on a 
decision of the Supieme Court in Malkiat 
Singh V. State of Punjab, Cr. A. 186/66 
reported in Short Notes of Supreme Court 
cases in Mysore Law Journal Part dated 
23-1-1969 at page 6. 

4. It is contended by Sri Mandagi, 
learned Counsel appearing on behalf of 
the State, that moving with rice within 
the border area, is is itself an offence. If 
a person is found in the border area carry- 
ing rice, it would amount to an offence 
under S. 3-A of the Order. Sri Mandagi 
argues that in a case like that, the ques- 
tion of preparation or attempt to commit 
an offence does not arise. It is also 
stressed by Sri Mandagi that the decision 
of this Court in 1961 Mys L J 742 = (1962 
(1) Cri L J 830) was rendered not under 
the present Order; but, it is argued that 
section 3-A of the Order makes a depar- 
ture from the earlier Orders with regard 
to transport of rice. It is further argued 
that it is for the accused to make out that 
his case falls within one of the clauses in 
the proviso to section 3-A. 

6. According to section 3-A, no person 
shall transport, attempt to transport or 
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abet the transport of rice (a) to any place 
in the border area from any place outside 
that area; or (b) from any place in the 
border area to any place in that area. 
Befoie the accused can be convicted for 
contravention of the said provision of 
3. 3.A, the prosecution has to prove that 
the accused transported or attempted to 
transport rice to any place outside that 
area. There is no evidence let in by the 
prosecution to prove that the accused 
transported the said rice from any place 
in the border area to any place outside 
that area. Sri Mandagi has not been able 
to show that the prosecution has let in 
any evidence with regard to this. With 
regard to clause (b) of section 3-A, the 
prosecution has to prove that the accused 
transported rice from any place in the 
border area to any other place in that 
area. The prosecution evidence only 
shows that the accused was found carrying 
30 Kgs. of boiled rice in Kemmethadka 
without any permit. The prosecution has 
not let in any evidence to show that the 
accused had transported the rice from any 
place in the border area to any other 
place in that area There is considerable 
force in the contention of Sri Suvarna 
that transporting rice within the same 
town or village in the border area is not 
an offence under S. 3-A. Sub- clause (4) 
of the proviso to that section clearly 
states that “nothing contained herein 
shall apply to transport of rice within the 
same town or village in the border area.” 

6. The finding given by the learned 
Magistrate in paragraph 7 of the judgment 
is as follows — 

"It is clear from the evidence of P. W. 2 
and P. W. 3 that the accused was found 
carrying 30 Kgs. of boiled rice on 8-10- 
1967 at about 5 30 A. M., in the locality 
called Kemmethadka in Nettanige Mood- 
nur village It is proved by the prosecu- 
tion witnesses that the locality Kemme- 
thadka is at a distance of about six fur- 
longs from Kerala State border and as 
such, it comes within belt area. There- 
fore, there are sufficient materials on the 
record to think that the accused was 
carrying 30 Kgs of boiled rice in the 
locality called Kemmethadka which is a 
belt area.” 

From the said finding of the learned 
Magistrate, it is clear that he was under 
the impression that mere carrying of 
30 Kgs. of boiled rice within the belt area 
constitutes an offence under S 3-A of the 
Order. As has been pointed out earlier, 
it is necessary for the prosecution to 


prove that the accused transported or 
attempted to transport rice from any 
place in the border area to any other 
place in that area. Moving within the 
same town or village in the border area, 
as per sub-cl, (4) of the proviso, would 
not amount to an offence under S. 3-A of 
the Order. 

7. There is also considerable force in 
the contention of Sri Suvarna that even if 
the prosecution evidence is accepted, it 
would best show that there was only 
preparation to commit an offence and not 
an attempt to commit an offence. In 
1961 Mys L J 742=(1962 (1) Cr L J 830} 
Hombe Gowda J., (as he then was), has 
laid doun that in a case where the peti- 
tioner was found transporting bags of 
rice in his truck and the said truck was^ 
stopped near the Toll Naka, about a mile 
away from the border of the State of 
Bombay, and the petitioner was prose- 
cuted, as in the instant case under S. 7 of 
the Essential Commodities Act, the peti- 
tioner could not be found guilty of an 
offence under that section inasmuch as 
he did not actually transport the bags of 
rice out of Mysore State. Simply because 
the vehicle was proceeding in the direc- 
tion of Bombay State, it could not be 
presumed that the petitioner would have 
entered the State of Bombay. In the said 
case, the petitioner was transporting 64 
bags of rice in his truck when the same 
was stopped by the Head Constable neat 
the Toll Naka of Sankeshwar, The Head 
Constable had information to the effect 
that the petitioner was transporting rice 
to the State of Bombay. Because, of this 
information, he was lying in wait near 
the Toll Naka and immediately when the 
truck came near the Toll Naka, he stop- 
ped the vehicle and found 64 bags of nee 
and seized the same. His Lordship held 
that on the facts proved in the case, it 
would amount only to preparation and 
not an attempt to commit an offence 
under S. 7 of the Essential Commodities 
Act. The conviction of the petitioner 
was therefore set aside. 

8. In Cr. A. 188 of 66 reported in Short 
Notes, Page 6 of the Mysore Law Journal 
Part dated 23-1-1969, their Lordships of 
the Supreme Court held that where a 
truck loaded with paddy which was 
driven by the accused was seized well 
inside the boundary of the State, it does 
not amount to an attempt to export of 
paddy within the Punjab Paddy Export 
Control Order. It was merely a prepara- 
tion on the part of the accused. 
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9. I am therefore of opinion that, from 
the evidence on record, it cannot be said 
that the accused had attempted to commit 
the offence and that the prosecution evi- 
dence, even if accepted, would only show 
that there was preparation to commit the 
offence. 

10. After going through the evidence in 
the case, I am of opinion that the prose- 
cution has not proved by satisfactory 
evidence the charge against the accused, 
and therefore, the conviction and sen- 
tence passed on him have to be set aside. 

11. In the result, I allow this revision 
petition and set aside the conviction and 
sentence passed on the petitioner by the 
learned Judicial First Class Magistrate, 
Puttur. The 6ne amount, if already paid, 
shall be refunded to him. The order of 
confiscation of the rice to the State 
will stand, as the petitioner’s case is that 
he was not carrying the said rice with 
him on the morning in question. 

Petition allowed. 


1970 CRI. L. J. 1193 (¥ol. 76, C. N. 297) 
(ORISSA. HIGH COURT) 


aside for want of notification under 
S. 20 (2) ; (1966) 32 Cut L T 299, Ref. to. 

(Para 6) 

Case Referred ; Chronological Paras 

(1966) 1966-32 Cut L T 299, Sana- 
tan Mahallik v. State 6 

B. K. Basu, for Petitioners ; S. Misra, 
for Opposite-Party. 

ORDER.— Each of the petitioners has 
^ been convicted under S. 26 (h) of the 
' Indian Forest Act and sentenced to a fine 
of Rs. 50/-, and in default, to undergo 
rigorous imprisonment for one month. 

2. According to the prosecution, on 
25th September 1964, petitioners were 
detected in clearing bushes, breaking 
land and felling some trees in the 
Dhaniapunji compartment of Kududa re- 
served forest. They were prosecuted for 
an offence under S. 26 (h) of the Indian 
Forest Act. Petitioners denied to have 
committed any offence, while petitioner 
No. 1 claimed that as Mundari Khunt- 
kathidar of village Dhaniapunji, he had 
the right to clear the jungle and perfoim 
puja at the place of occurrence. They 
also contended that the area in question 
is not a reserved forest. 

3, Prosecution examined, in all, four 


A. Misra. J. 

_ Sukra Tilming Munda and others. Peti- 
tioners v. State of Orissa, Opposite Party. 

Criminal Revn. No. 190 of 1967, D/- 
28-10-1969. from order of S. D. M., Sun- 
dergarh, D/- 20-12-1966. 

Forest Act (1927), Ss. 20 (2), 26 (h), 
20-A (as inserted by Orissa Act 11 of 
1954) — Recognition of certain area as 
forest land under S. 20-A — Accused com- 
mitting oifence punishable under S. 26 
(h), within such area — His conviction is 
not illegal for want of notification under 
S. 20 (2). 

To constitute a reserved forest under 
the Forest Act, the requirements of 
the procedure laid down in the Act 
must have been complied with followed 
by a notification under S. 20 (2). How- 
ever. if certain area is recognised as re- 
served forest under S. 20-A (as inserted 
by Forest (Orissa) Amendment Act 
of 1954), the question of a notifica- 
tion under S. 20 (2) is irrelevant (Para 6) 

Where the evidence discloses that cer- 
tain area is a reserved forest under 
S. 20-A and that the accused have com- 
mitted an offence under S. 20 (h) within 
such area, his conviction cannot be set 

~AN/BN/A 160/70/DVT/M 


witnesses including the forest guards 
(P. Ws. 2 to 4) who detected the offence, 
P. W, 1 is the Forester who made an 
enquiry on receipt of the report from 
P, Ws, 2 to 4, visited the spot of occur- 
rence and noticed the clearing of the area 
in the reserved forest and cutting of tiees. 
The learned Magistrate accepted the testi- 
mony of the P. Ws. convicted and sent- 
enced the petitioners, as stated above, 

4. Learned Counsel for petitioners does 
not question the merits of the evidence 
on the basis of which the petitioners are 
found to have engaged themselves in 
clearing bushes, breaking land and cut- 
ting trees at the place of occurrence, but 
assails the conviction and sentence on the 
following two grounds ; (1) Petitioner No. 
1 as Mundari Khuntkathidar of village 
Dhaniapunji possessed the right to clear 
the jungle and establish settlement and (2) 
prosecution has failed to prove that the 
place where the clearing of bushes and 
breaking of land was committed is with- 
in the reserved forest. 

5. Point No. 1 — Admittedly, the place 
ot occurrence appertains to the ex-State 
area of Gangpur. Learned counsel for 
petitioners urges that under the provi- 
sions of the Chhotanagpur Tenancy Act 
petitioner No. 1 has a right to clear bu- 
shes and break land even inside a reser- 
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ved forest for establishing a settlement 
for residence of people. Even assuming 
'that under the said Act petitioner No. 1 
has any rights as claimed by him, it has 
not been shown that any such provision 
was e.vtended to or was in force in the 
e\'-State of Gangpui. Therefore, this con- 
tention has no meiit. 

6. Point No. 2: — Ne.\t it is argued that 
in the absence of a notihcation under 
S. 20 (2) of Indian Forest Act, the area 
cannot be tieated as a reserved forest, and 
as such, the acts of petitioners will not 
constitute an offence under S. 26 (h). In 
support of this contention, he lelies on a 
decision reported in (1966) 32 Gut L T 
299, Sanatan Mahallik v. State. There is 
no dispute that to constitute a reserved 
forest under the Indian Forest Act. the 
lequirements of the procedure laid down 
in the Act must have been complied with 
followed by a notification under S. 20 (2). 
Learned counsel for the State, however, 
contends that the area in question is a 
reserved forest under S, 20- A of the 
Indian Forest (Oiissa) Amendment Act of 
1954, and as such, the question of a noti- 
fication under S. 20 (2) is irrelevant. Sub- 
section (1) of S. 20-A of the aforemen- 
tioned amending Act runs as follows : 

“20-A. Notwithstanding anything con- 
tained in this Act or in any othei law for 
the time being in force any forest land or 
waste land in the merged territories 
which had been recognised by the Ruler 
of any merged State immediately before 
the date of merger as a reserved forest in 
pursuance of any law, custom, rule, regu- 
lation, order or notification for the time 
being in force or which has been dealt 
with as such in any administration report 
or in accordance with any working plan, 
or register maintained and acted upon 
immediately before the said date and has 
been continued to be so dealt with there- 
after, shall be deemed to be leserved 
forests for the purpose of this Act.” 

Apart from the evidence of P. W. 1 that 
the Kukuda forest within which the 
clearing of bushes and breaking of land 
took place is a reserved forest, the piose- 
cution also produced the woiking plan 
of the e.v-State of Gangpur wherein the 
Knkuda forest has been classified as a re- 
served forest prior to the date of merger. 
The Orissa Gazette dated 8-2-63 also shows 
that the State Government recognised, 
maintained and acted upon the working 
plan of the ev-State of Gangpur under a 
notification dated 24-1-63. As the working 
plan was not on record, learned counsel 
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for petitioners questioned the correctness 
of the statements made to that effect in 
the trial Court judgment. The prosecu- 
tion produced the working plan of the 
ex-State of Gangpur, on verification of 
which, it IS found that this Kukuda 
forest has been classified as a reserv. 
ed forest. Thus, under S. 20-A of the 
Orissa Amendment to the Indian Forest 
Act. the Kukuda forest is a reserved 
forest, and as such, the acts of petitioners 
clearly amounted to an offence under 
S. 26 (h) of the Indian Forest Act. Hence, 
they have been rightly convicted and 
sentenced. 

7. In the result, the revision fails and 
is accoidingly dismissed. 

Petition dismissed. 


1970 GRI. L. J. 1194 (¥ol. 76, C. R. 298) 
(ORISSA HIGH COURT) 

A. DIisra., J. 

Japan Mohanta and others. Petitioners 
V, Dubulia Munda, Opposite.party, 

Criminal Revn. No. 30S of 1967, D/- 30- 
10-1969 from order of S.D.M., Charapua. 
D/- 26-5-1967. 

(A) Criminal P. C. (1898), S. 145— Pro- 

ceedings under — Question to which party 
subject-matter of dispute pertains is not 
a matter for determination — Jurisdic- 
tion of Magistrate is confined to determi- 
nation of question of actual physical 
possession of subject-matter of dispute 
on date of preliminary order irrespective 
of rights of any of the parties to claim 
possession thereof (Para 4) 

(B) Criminal P. C. (1898), S. 145 (4) — 
Proceedings under — Perusal of affidavits 
— Magistrate can accept or reject affida- 
vits filed by either party. 

It IS entirely within the jurisdiction of 
the Magistrate to accept or reject the 
affidavits filed by either party; provided 
in doing so, he applies his mind to the 
statements of the deponents and ^ves 
reasons wli}'^ he prefers one set of affida- 
vits to the other. (Para 5) 

Where the Magistrate has considered 
the affidavits filed on behalf of both par- 
ties. but preferred those supporting the 
1st party’s possession primarily on the 
ground that deponents are adjacent owners, 
and as such, competent to speak about 
actual possession; 

Held the Magistrate had not failed to 
apply Ins mind or give reasons for Ins 

Bn7cN/A675/70/LGC/B ~ 
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/preferring the affidavits filed on behalf of 
•the 1st party to those filed on behalf of 
-the 2nd party. (Para 5) 

(C) Criminal P. C. (1898), S. 145 — 
Proceedings under police report — Magis- 
trate IS entitled to peruse police report 
for limited purpose of satisfying himself 
as to likelihood of breach of peace and 
as to identity of subject-matter of dispute 
— It is inadmissible as evidence in in- 
.quiry relating to possession of parties — 
Magistrate commits illegality in utilising 
facts staled in police report in inquiry 
regarding possession and relying on it 
■while determining the same. (Para 6) 

(D) Criminal p. C. (1898), S. 14S (6) — 

Final order — Magistrate not considering 
evidence or coming to a finding as to 
which of the parties was in actual posses- 
sion of disputed land on date of prelimi- 
nary order or if there was forcible 
and wrongful dispossession within two 
months preceding the date of preliminary 
order — In absence of such finding the 
•order declaring possession of a party is 
not legal. (Para 7) 

S. Mohanti, for Petitioners. 

ORDER The 2nd party members in a 
proceeding under S. 145, Ciiminal P. G. 
.are the petitioners herein. According to 
ithe 1st party, the land in dispute measur- 
mg 1.85 acres appertaining to plot No. 259 
has been in his possession since 40 years 
nr so. On 25-10-66. the 1st party re- 
port^ at, the P. S. that the 2nd party 
members forcibly reaped the crop grown 
by him. After enquiry, police submitted 
a report, on the basis of which, the pre- 
‘hminary order was passed under S. 145, 
Criminal P. C., on 23-11-66. The 2nd 
party members, on the other hand, allege 
that 1 20 acres out of the disputed land 
appertains to their plot No. 258 and 0.4 
acre appertains to plot No 252, The dis- 
puted land consists of 11 kitas which have 
been divided among them and each is in 
possession of a portion. They assert that 
■the 1st party was never in possession of 
the subject-matter of dispute. 

2. la support of their respective claims 
of possession of the disputed land, each 
of the parties filed four affidavits. During 
the course of enquiry, an amin was deput- 
ed who after local investigation reported 
that the subject-matter of dispute partly 
appertains to plot No. 252/1 and partly to 
plot No. 258/1. The learned Magistrate, 
however, confined liis consideration to the 
determination of actual physical posses- 
sion of the disputed land and lelying on 
^he affidavits filed on behalf of 1st party 


and the report of the police, declared the 
1st party to be in possession and prohibit- 
ed the 2nd party from entering upon the 
land until eviction in due process of law. 

3. The order of the learned Magistrate 
is assailed by learned counsel lor the 
petitioners mainly on the following three 
grounds ; (1) There has been no proper 
appreciation of the evidence furnished by 
the affidavits ; (2) the learned Magistrate 
has eried in taking into consideration 
facts stated in the police report in deter 
mining the question of possession and 
(3) the order of the learned Magistrate is 
illegal, as there is no finding as to which 
of the parties was in possession of the 
disputed land on the date of the preli- 
minary order. 

4, Learned counsel for petitioners 
points out that the 1st party does not 
claim to be in possession of any land 
appertaining to plot No. 258 or 252. So 
also, the 2nd party members do not claim 
possession of any land appertaining to 
plot No. 259. During the course of en- 
quiry, the learned Magistrate deputed an 
amin who after local investigation, found 
and reported that the subject-matter of 
dispute appertains to plot Nos. 252 and 
238. It is argued that in the face of this 
report, the learned Magistrate has com- 
mitted an error in finding possession of 
the disputed property with the 1st party 
who himself does not claim any land 
appertaining to plot Nos. 252 and 258. 
As has been rightly observed by the 
learned Magistrate, the question whether 
the subject-matter of dispute appertains 
to 1st party’s plot No. 259 or 2nd party’s 
plot Nos. 252 and 258 is not a matter for 
determination in a' proceeding under 

S. 145, Criminal P. C, The jurisdiction of 
the Magistrate in such a proceeding is 
confined to determination of the question 
of actual physical possession of the sub- 
ject-matter of dispute on the date of the 
preliminary order irrespective of the 
rights of any of the parties to claim pos- 
session thereof. Therefore, the learned 
Magistrate has correctly approached the 
question in observing that the only fact 
to be decided in the proceeding is the 
fact of actual physical possession of the 
disputed land. 

6. The first contention of learned counsel 
for petitioners is that the learned Magis- 
trate has not properly appreciated the 
evidence furnished by the affidavits of 
respective parties Each of the parties 
filed four affidavits in support of its claim 
of possession. The affidavits filed on 
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Naran assaulted her with a Pitana, but 
she caught hold of the Pitana and then 
appellant No. 1 Bhaskar struck her with 
a Bamboo thenga (M. O. I) and she fell 
down and died. His evidence tends to 
show that the blow which appellant No. 2 
Naran aimed at the deceased did not 
strike her as she caught hold of the 
Pitana and the blow which actually struck 
tier was given by appellant No. 1 with 
the bamboo thenga (M. O. I). P. W. 2 
howevei stated that Naran assaulted the 
deceased with a Pidha (M. O. Ill) about 
which P. W. 1 had not spoken a word. 

According to P. W. 3, Bhaskar assaulted 
her mother with the Pidha (M. O. Ill) 
and Naran with the Pitana (M. O. II). 
Apart from the fact that her evidence 
regarding the assault on the deceased is 
discrepantf rom what P. Ws. 1 and 2 have 
deposed on this point, it was suggested to 
her that she had stated before the police 
that she came to the spot after the assault 
was over. Although she denied the sugges- 
tion made to her, it was elicited from the 
I. O. (P. W. 15) that P. W. 3 had stated 
before him that she was in the kitchen 
and that on hearing the hulla she came 
to the place of occurrence after the death 
of her mother. It therefore appears to me 
that P. W. 3 has not seen the occurrence. 
The other eye-witness P. W. 5 says that 
on the night of occurrence on hearing 
the hulla he went to the spot and found 
that Bhaskar was armed with a Pitana 
(M. O. II) and Naran was armed with a 
Pidha (M. O. HI), and they were assaulting 
Markand (P. W. 2). 

Just then the deceased came to the spot 
whereupon the deceased was struck with 
the Pitana (M. O. II) by Bhaskar and she 
fell down dead. It is therefore clear from 
his evidence that appellant No. 2 Naran 
had not actually dealt any blow to the 
deceased. This is in conformity with the 
evidence of P. W. 2 and with what is 
stated in the F. I. B. lodged by P. W. 1 
at the Police Station. P. Ws. 9 and 10 
deposed that they were present at the 
place of occurrence and their evidence is 
that while the appellants on one side and 
the P. W. 1 on the other were pushing 
one another, Udia Bewa came to the spot 
and she fell down on stones and died. 

According to P. W. 9 appellants Nos. 1 
and 2 had nothing in their hands. It is 
surprising that neither P. W. 9 nor P. W. 
10 was declared hostile by the prosecution 
and cross-examined. P. W. 15, the I. O. 
has stated categorically that the place of 
occurrence was an open threshing floor 
and he did not find any stones or wooden 


pegs fixed in the ground. The occurrence 
took place at 8 p. m. and the I, 0. visited 
the spot at 6 a. m. next day, that is, after 
10 hours. If there were any stones or 
pegs at the place of occurrence, the I. 0. 
would not have failed to notice them or 
signs of their recent removal from the 
place of occurrence Although the public 
prosecutor has grossly failed in his duty 
to declare P. Ws. 9 and 10 hostile and 
cross-examine them, yet having regard ta 
the evidence on record and the other 
circumstances, I entirely agree with the 
view of the learned Sessions Judge that 
P. Ws. 9 and 10 have not spoken the truth, 
5. The doctor (P. W. 12) has stated that 
the injuries which he found on the person 
of the deceased could be caused by hard 
and blunt weapons like M. Os. II and HI. 
Here again the prosecution has failed to 
show M. O. I to the doctor and obtain his 
opinion whether the injuries on the 
deceased could be caused by M. O. I. But: 
it IS clear that if the injuries could be 
caused by M. Os. II and III. they could as 
well be caused by M. 0. 1 which is also a. 
hard and blunt weapon. It was elicited 
from the doctor that the inj’uries could 
also be caused by a fall against a hard’ 
substance and it is therefore argued 
on behalf of the appellants that the injuries 
found on the person of the deceased 
might have been caused when she admit- 
tedly fell down on the ground. 

It is clear from the post mortem report 
as also from the evidence of the doctor 
that the cause of death in this case is 
rupture of the liver and he stated that this 
rupture can be caused either by a blow 
or by a fall with force against a hard 
substance. There is no evidence that the 
deceased fell down on the ground with 
any force to cause rupture of the liver. If 
she had fallen with some amount of force 
on the ground one would expect other 
injuries on her body, which admittedly 
are not present. These circumstances 
establish beyond doubt that the rupture 
of the liver of the deceased was caused as 
a result of the blow with a hard and blunt 
substance and not by merely falling down 
on the ground. 

6. I have already indicated that the 
evidence on record is not sufficient to 
establish that Naran, appellant No. 2 had 
dealt any blow on the deceased. The evi- ^ 
dence of P. Ws. 1, 2 and 5 prove beyond 
any reasonable doubt that it is appellant 
No. 1 Bhaskar who dealt the blow. Ac- 
cording to P, Ws. I and 2, the appellant 
No. 1 dealt the blow with a bamboo 
thenga (M. O, I) while according to P.W.5 
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appellant No. 2 dealt the blow with the 
Pitana (M. O. II). The slight discrepancy 
in the weapon used does not in my opi- 
nion affect the fact that it is appellant 
No. 1 who dealt the fatal blow to the 
deceased. 

7. The last point for consideration is 
what offence the appellant No. 1 has 
committed. It is argued on behalf of the 
appellants that the act of the appellant 
No. 1 may at best constitute an offence 
under S. 324, Penal Code. I fail to see 
how this can be so. The deceased was 
50 years old and when appellant No. lhad 
dealt a blow with M. O. I on a vital part 
of her body he must be presumed to have 
had the knowledge that a blow given 
with the thenga M. O. I on that part of 
body is likely to cause death, although he 
might not have intended either to cause 
her death or to cause any injury which 
is likely to cause her death. In fact death 
has been caused in this case. In the cir- 
cumstances I consider that the appellant 
No. 1 has been rightly convicted under 
Part II of Section 3a4. Penal Code. Having 
regard however to the circumstances of 
the case I feel that the sentence of R. I. 
for 5 years imposed on him by the learned 
Sessions Judge is rather severe and that 
the ends of justice would be sufficiently 
met if it is reduced to 3 years. So far as 
appellant No. 2 Naran is concerned, 
having regard to the circumstances already 
stated it must be held that the prosecution 
has failed to establish that he was in any 
way responsible for the death of the 
deceased. 

8. In the result, this appeal is allowed 
in part. The conviction of appellant No, 2 
Naran Mallik under S. 304, Part 2, Penal 
Code and the sentence of 5 years’ R. I. 
imposed on him are set aside and I direct 
that he be set at liberty forthwith. The 
conviction of appellant No. 1 Bhaskar 
Mallik under S. 304, Part 2, Penal Code, is 
upheld, but the sentence on him is 
reduced to 3 years’ R, I. 

Appeal partly allowed. 
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. State of Bihar 

(a) Criminal P. C. (1898), S. 367 — 
House trespass — Prosecution for — Per- 
son seen on roof top of bouse, jumping 
in the khand — Person who was the 
accused, was caught in the khand — Pleai 
that there was no proof of the accused 
having been seen on the roof top rejected- 
(Penal Code (1860), S, 451). (Para 4) 

(b) Penal Code (i860), Ss. 441 and 442 
— Criminal trespass and house trespass' 
— Distinction between. 

The definition of criminal trespass in 
S. 441 and that of house trespass in S, 442 
show that as far as the former is con- 
cerned, it is committed when anybody 
enters into or upon the property of any 
one with intent to commit an offence or 
to intimidate, but S. 442 lays down that 
'house trespass’ can be only if any one 
enters into a building. -(Para 6) 

(c) Penal Code (i860), Ss. 441 and 442' 
— ^“Building", what is — Roof of a house 
is part of the building — Other ingredients, 
being present, going on the roof will be 
criminal as well as house trespass. 195 1 
All JL J 461, Diss, 

The question as to what is a building 
must always be a question of degree and 
circumstances and it is impossible to lay 
down any general definition of the same.- 
However, going on the roof of a house ig not 
only a criminal trespass, but also a house 
trespass because the roof of a house is 
naturally a part of the building and it 
cannot be treated as something indepen- 
dent or separate from the building. The- 
words “entered into” should not be taken 
too literally. The other ingredients of the 
offence being satisfied, going on the roof 
of a house would amount to the offence 
49 All L J 461, Diss. ; (1907) 6 Cri L T 
444 (Lah) , (1919) 20 Cri L J 571 (LB) &- 
AIR 1961 Pat 409, Ref. (Para 9) 

(d) Penal Code (1860), Ss, 441 and 442 
Intention necessary to constitute of- 
fence, how inferred. 

The fact that there was or not any 
intention to commit sn offence is 3 . mstter 
on which usually it is impossible to 
adduce positive and tangible evidence 
and it is a matter which has to be judged 
in the light of the evidence and surround- 
ing and antecedent circumstances. In a 
case where the accused had gone on the 
roof of a house at 10 in the night and on 
being sighted, jumped from house to 
house and was caught in a khand : 

Held, that his presence there was with 
an intention to commit some offence. 

(Para io) 
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Cases Referred : Chronological Paras 
(1961) AIR 1961 Pat 409 (V 48) = 

1961 (2) Cri L J 540, Ramjee 
Kahar v. State 9 

<1951) 1951 All L J 461, Hiralal v. 

State 6, 7, 8 

(1933) AIR 1933 Lah 433 (1) (V 20) 

=34 Cri L J 1131, Nanhun v. 
Emperor 8 

(1919)20 CriLJ 571=52 IndCas 
59 (LB). Batwa Khan v. Emperor 7 
(1907) 6 Cii L J 444=1907 Pun Re 
15 (Lah), Walidad v. Emperor 6 

Awadh Kishore Prasad, for Petitioner , 
Chatrapati Kumar Sinha, for Respondent. 

ORDER, — There is only one petitioner 
in this case and he was convicted by the 
learned Magistrate for the offence under 
S. 457, Penal Code and was sentenced to 
undergo rigorous imprisonment for six 
months. He preferred an appeal which 
was heard by the learned Assistant Ses- 
sions Judge and the latter altered the con- 
viction into one under S. 451, Penal Code 
and also reduced the sentence by three 
months. According to the conviction 
which now stands the petitioner has been 
convicted under S. 451, Penal Code and 
sentenced to undergo rigorous imprison- 
ment for three months. 

2. According to the prosecution, on 14-8- 
1963, at about 10 p. m., the petitioner 
was seen on the roof of the house of the 
informant who is P. W. 3 in this case, 
and on an alarm being raised by P. W. S, 
the petitioner jumped from there to the 
roof of the neighbouring house and ulti- 
mately when he came down he was 
caught in the Khand. After having been 
caught and arrested there, he was taken to 
the police station where a first informa- 
tion report was lodged and a case was 
instituted against him. 

2. The defence of the petitioner was 
that he was not guilty and that on^ccount 
of old enmity with the informan/ ho had 
been falsely implicated and fu/ther ac- 
cording to the petitioner what fcappeoed 
was that he was coming froi * his hair 
dressing saloon after having civ *sed it in 
the' night and while going to hi ! house, he 
w as caught by the informant and his men 
and further that he had some money with 
him which was also taken from lii 2 \ and 
then he was falsely implicated. 

3. The leaijied Magistrate held that the 
piosecution ^d been able to prove the 
case against the petitioner and also dis- 
believed the defence version^ntj the 
learned Assistant Sessipns^-^^e on appeal 
also held that the prosecution had been 


able to prove the case. The petitioner 
being aggrieved thereafter has preferred 
this revision and in this two main points 
have been submitted. One of these is that 
the evidence on record does not disclose 
that the petitioner had been identified as 
the person who was on the roof of the 
house. The second point which has been 
urged is that the ingredient of the offence 
under S. 451, Penal Code had not been 
proved and so the petitioner could not 
have been convicted under that section. 

4. I may take up the first point which 
has been urged in this connection and as 
stated above, according to the prosecution, 
the petitioner was seen on the roof of the 
house. It is true, as it apnears from the 
evidence and very rightly indeed the 
petitioner at that time could not have 
been identified when he was on the roof 
of the house, but the evidence on record 
shows that the witnesses felt and saw that 
there was some one on the roof of the 
house. There was the consistent evidence 
of the witnesses examined on behalf of 
the prosecution that on the night of the 
occurrence they heard hulla of ‘chore/ 
chore’ and on hearing the same when 
they came out, they saw a man jumping 
from one roof of the house to another and 
immediately jumping into a Khand where 
that particular man was caught hold of 
and he was found to be none- else, but the 
petitioner himself. 

There was the evidence of P, W. 3, that 
is, the informant himself that he woke 
up on hearing some sound on his roof and 
also breaking of tiles with which the roof 
of the house, was partly made and that 
after coming out into the courtyard, he 
found a man on his roof at which he raised 
an alarm of ‘chore/ ‘chore’ whereupon that 
man jumped from thereof of his house to 
the adjoining roof of the house of Kamesh. 
warPandey and then he was jumping from 
one’roof to the other. It appears to me from 
the evidence which has been believed by 
both the Courts below that the person 
who was on the roof was seen jumping 
from one roof to the other and ultimately 
he was caught hold of in the Khand. It is 
not a case where there were more than 
one person and in the light of the evi- 
dence and the circumstances, there can be 
no doubt about the identity of this peti- 
tioner when he was seen jumping from 
one roof or the other and ultimately he 
was caught in the Khand. There is thus 
no Substance in this point. 

5, The next point which has been 
urged is rather interesting because the 
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submission which has been made m this com^^ tt d ,, 

contention is that even V* 1,5,5 been urged that the conviction 

petitioner was on the roof of the ^ous^ U M ^ ^ because no 

vaU not be a house j ^be ‘house-trespass’ had been cominitlcd W 

plated by the Indian Penal Cod^e and the inasmuch as. going upon 

has been urged in will not tantamount 

to an entry into a building as conlcm- 
plated by sf 442 of the Penal Code. It may 
be mentioned here that this cannot be 
doubted that even if the conviction under 
S 451 I. P. C. cannot be sustainable 
on account of the fact that going on the 
roof of the house will not be entering into 
a building itill the petitioner can be con- 
victed for criminal trespass only provid- 
ed of course that the intention to commit 
an olfence be present. 

The learned counsel for the pelilioncr 
in support of his contention that going 
on the roof of the house will be not enter- 
ing into the building has relied on a deci- 
sion of the Allahabad High Court in tjic 
case of Hiralal v. State, reported in (1951) 
49 All L J 481. In that case it was held bv 
a Single Judge of the Allahabad High 
Court that going on to the roof of a house 
does not amount to an entry into a buil- 
ding and that in a case covered by S. 442 
of the Penal Code the entry must be into 
the building or remaining in the building 
and the person who is on the roof of a 
building cannot be said to be in the buil- 

. .. - o — — .. ding. The Hon’ble Judge for this view of 

building, tent or vessel used as a human his has relied on three decisions, one of 
dwelling or any building used as a place which is in the case of Walidad alias 
for worship, or as a place for the custody Walya v. Emperor, reported in (1907) 0 
ot property, is said to commit ‘house- Cri L J 444. This was a case of the Puniab 
irflunpcs (Lahore) High Court and the accused in 

that case was found on the roof of the 
house of the complainant and after strik- 
ing at the complainant with a stick had 
^ struggle with him and then the accused 
6. The two definitions will show that into the yard of a neighbouring 

las far as the 'criminal trftsnaijc’ is house and in the course of the struaale 
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second point which has been urged _ 
this connection is that there was no evi- 
dence to show that the other ingredient 
of the section was also present, viz. mat 
he had the intention to commit an oflence. 

The Indian Penal Code contemplates 
two kinds of offence of trespass, one ot 
which is a ‘criminal trespass _ and the 
other is a 'house trespass’. Criminal tres- 
pass has been defined in S. 441 of the 
Penal Code which lays down that 

“Whoever enters into or upon property 
in the possession of another with intent 
to commit an offence or to intimidate, 
insult or annoy any person in possession 
of such property, 

or having lawfully entered into or upon 
such property, unlawfully remains, there 
with intent thereby to intimidate, insult 
or annoy any such person, or with intent 
to commit an offence, 
is saidi to commit ‘criminal trespass’ ” 

‘House trespass’ has been defined in 
S. 442 of the Penal Code and it is as 
follows ; 

“Whoever commits criminal trespass 
by_ entering into or remaining in any 
building, tent or vessel used as a human 

TtT* . Ill'll « • 


trespass’. 

Explanation— The introduction of any 
part of the criminal trespasser’s body is 
entering sufficient to constitute house, 
trespass.” 


and in the course of the struggle 
the accused also dropped the stick and a 
^ndheva (a house-breaking implement). 
The accused in that case had been con- 
victed under Ss. 457/511. 1. P. C., that is. 
tor the offence of an attempt to commit 


— .... „„ the 'criminal trespass’ is con- 
cerned. it is committed when any body 
enters into or upon the property of* any 
one with intent, of course, to commit an 
olfence or to intimidate.. .but S. 442 lays 

down that ‘house trespass’ can be only if p"' " — ui au aueuipc to commit 

any one enters into a building. The breaking. It was, in the circum. 

conviction as stated above, of the peti- stances of that case, that the mere pre. 
honer has been under S. 451. Penal Code, f ^oof of the house could not 

IThis section lay down ; be construed as an attempt to commit an 

"Whoever commits house tresuass in ' n u I. P. C.. but he was 


to two 
Sae; and 


- - case, 0 , 

--u , 1,1 a leiiji wnicn mav extend no discussion of this 

Tif IV, also be Hable to S of a 


V nnvr*#- 
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Cases Referred; Chronological Paras 
(1961) AIR 1961 Pat 409 (V 4S) = 

1961 (2) Cn L J 540, Ramjee 
Kahar v. State 9 

(1951) 1951 All L J 461, Hiralal v. 

State 6, 7, 8 

(1933) AIR 1933 Lah 433 (1) (V 20) 

=34 Cn L J 1181, Nanhun v. 
Emperor S 

(1919) 20 Cn L J 571=52 Tnd Cas 
59 (LB), Batwa Khan v. Emperor 7 
(1907) 6 Cri L J 444=1907 Pun Re 
15 (Lah), Walidad v. Empeior 6 

Awadh Kishore Prasad, for Petitioner , 
Chatrapati Kumar Sinha, for Respondent. 


ORDER. — There is only one petitioner 
in this case and he was convicted by the 
learned Magistrate for the ofience under 
S. 457, Penal Code and was sentenced to 
undergo rigorous imprisonment for six 
months. He preferred an appeal which 
was heard by the learned Assistant Ses- 
sions Judge and the latter altered the con- 
viction into one under S. 451, Penal Code 
and also reduced the sentence by three 
months. According to the conviction 
which now stands the petitioner has been 
convicted under S. 451, Penal Code and 
sentenced to undergo rigorous imprison- 
ment for three months. 

2. According to the prosecution, on 14-8- 
1965, at about 10 p. m., the petitioner 
was seen on the roof of the house of the 
informant who is P. W. 3 in this case, 
and on an alarm being raised by P. W. 3, 
the petitioner jumped from there to the 
roof of the neighbouring house and ulti- 
mately when he came down he was 
caught in the Khand. After having been 
caught and arrested there, he was taken to 
the police station where a first informa- 
tion report was lodged and a case was 
instituted against him. 

2. The defence of the petitioner was 
ihat he was not guilty and that on4ccount 
of old enmity with the informant he had 
been falsely implicated and fujrtlier ac- 
cording to the petitioner what mappened 
was that he was coming from his hair 
dressing saloon after having closed it in 
the' night and while going to hie house, he 
was caught by the informant and his men 
and further that he had some mu^ey with 
him which was also taken from him and 
then he was falsely implicated. 

3 The learned Magistrate held that tlie 
prosecution hud been able to prove the 
case against the petitioner and also dis- 
believed the defence version, und the 
learned Assistant Sessions Judge on appeal 
.also held that the prosecution had been 


able to prove the case. The petitioner 
being aggrieved thereafter has preferred 
this revision and in this two main points 
have been submitted. One of these is that 
the evidence on record does not disclose 
that the petitioner had been identified as 
the person who was on the roof of the 
house. The second point which has been 
urged is that the ingiedient of the ofience 
under S. 451, Penal Code had not been 
proved and so the petitioner could not 
have been convicted under that section. 

4. I may take up the first point which 
has been urged in this connection and as 
stated above, according to the prosecution, 
the petitioner was seen on the roof of the 
house. It is true, as it apnears from the 
evidence and very rightly indeed the 
petitioner at that time could not have 
been identified when he was on the roof 
of the house, but the evidence on record 
shows that the witnesses felt and saw that 
there was some one on the roof of the 
house. There was the consistent evidence 
of the witnesses examined on behalf of 
the prosecution that on the night of the 
occurrence they heard hulla of ‘chore,’ 
chore' and on hearing the same when 
they came out, they saw a man jumping 
from one roof of the house to another and 
immediately jumping into a Khand where 
that particular man was caught hold of 
and he was found to be none- else, but the 
petitioner himself. 

There was the evidence of P. W. 3, that 
is, the informant himself that he woke 
up on hearing some sound on his roof and 
also breaking of tiles with which the roof 
of the house, was partly made and that 
after coming out into the courtyard, he 
found a man on his roof at which he raised 
an alarm of ‘chore.’ ‘chore’ whereupon that 
man jumped from the roof of his house to 
the adjoining roof of thehouseof Kamesh. 
war Pandey and then he was jumping from 
oneToof to the other. It appears to me from 
the evidence which has been believed by 
both the Courts below that the person 
who was on the roof was seen jumping 
from one roof to the other and ultimately 
he was caught hold of in the Khand. It is 
not a case where there were more than 
one person and in the light of the evi- 
dence and the circumstances, there can be 
no doubt about the identity of this peti- 
tioner when he was seen jumping from 
one roof or the other and ultimately he 
was caught in the Khand. There is thus 
no substance in this point. 

5. The next point which has been 
urged is rather interesting because the 
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submission which has been made in this 
contention is that even assuming that the 
petitioner was on the roof of the house, it 
will not be a house trespass as contem- 
plated by the Indian Penal Code and the 
second point which has been urged in 
this connection is that there was no evi- 
dence to show that the other ingredient 
of the section was also present, viz. that 
he had the intention to commit an offence. 

The Indian Penal Code contemplates 
two kinds of offence of trespass, one of 
which is a ‘criminal trespass’ and the 
other is a ‘house trespass’. Criminal tres- 
pass has been defined in S. 441 of the 
Penal Code which lays down that 

“Whoever enters into or upon property 
in the possession of another with intent 
to commit an offence or to intimidate, 
insult or annoy any person in possession 
of such property, 

or having lawfully entered into or upon 
such property, unlawfully remains, there 
with intent thereby to intimidate, insult 
or annoy any such person, or with intent 
to commit an offence, 
is said to commit ‘criminal trespass’.” 

‘House trespass’ has been defined in 
S. 442 of the Penal Code and it is as 
follows : 

"Whoever commits criminal trespass 
by entering into or remaining in any 
building, tent or vessel used as a human 
dwelling or any building used as a place 
for worship, or as a place for the custody 
of property, is said to commit ‘house- 
trespass’. 

Explanation — The introduction of any 
part of the criminal trespasser’s body is 
entering sufficient to constitute house- 
trespass.” 

6. The two definitions- will show that 
as far as the ‘criminal trespass’ is con- 
cerned. it is committed when any body 
enters into or upon the property of’ any 
one with intent, of course, to commit an 
offence or to intimidate. ..but S. 442 lays 
down that ‘house trespass’ can be only if 
any one enters into a building. The 
conviction, as stated above, of the peti- 
tioner has been under S. 451, Penal Code. 
iThis section lay down : 

“Whoever commits house-trespass in 
order to the committing of any offence 
punishable with imprisonment, shall be 
punished with imprisonment of either 
description for a term which may extend 
to two yean, and shall also be liable to 
finej and if the offence intended to be 
1970 Cn LJ. 76. 
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committed is theft, the term of the impri- 
sonment may be extended to seven years.” 
It has been urged that the conviction 
under S. 451, 1. P. C. was bad because no 
‘house- trespass’ bad been committed by 
the petitioner, inasmuch as, going upon 
the roof of the house will not tantamount 
to an entry into a building as contem. 
plated by S, 442 of the Penal Code. It may 
be mentioned here that this cannot be 
doubted that even if the conviction under 
S. 451, I. P. C. cannot be sustainable 
on account of the fact that going on the 
roof of the house will not be entering into 
a building still the petitioner can be con- 
victed for criminal trespess only provid- 
ed of course that the intention to commit 
an offence be present. 

The learned counsel for the petitioner 
in support of his contention that going 
on the roof of the house will be not enter- 
ing into the building has relied on a deci- 
sion of the Allahabad High Court in the 
case of Hiralal v. State, reported in (1951) 
49 All L J 461. In that case it was held by 
a Single Judge of the Allahabad High 
Court that going on to the roof of a house 
does not amount to an entry into a buil- 
ding and that in a case covered by S. 442 
of the Penal Code the entry must be into 
the building or remaining in the building 
and the person who is on the roof of a 
building cannot be said to be in the buil- 
ding. The Hon’ble Judge for this view of 
his has relied on three decisions, one of 
which is in the case of Walidad alias 
Walya v. Emperor, reported in (1907) 6 
Cri L J 444. This was a case of the Punjab 
(Lahore) High Court and the accused in 
that case was found on the roof of the 
house of the complainant and after strik- 
ing at the complainant with a stick had 
a struggle with him and then the accused 
jumped into the yard of a neighbouring 
house and in the course of the struggle 
the accused also dropped the stick and a 
sandheva (a house-breaking implement). 
The accused in that case had been con- 
victed under Ss. 457/511, 1, P. C., that is, 
for the offence of an attempt to commit 
house breaking. It was, in the circum- 
stances of that case, that the mere pre- 
sence on the roof of the house could not 
be construed as an attempt to commit an 
offence under S. 511, 1. P. C., but he was 
held guilty of criminal trespass punish- 
able under S. 447 of the Penal Code. On 
a perusal of the judgment of that case, I 
find that there was no discussion of this 
aspect of the matter whether going on the 
roof of a house would be a ‘house tres- 
pass’ or not and the only point which had 
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been urged before their Lordships was 
that the mere piesence on the loof of the 
house would not be sufficient to piove 
that there was an attempt of commitUng 
house breaking. In my opinion, theiefoie, 
this ruling cannot be an authority on the 
point that going on the roof of the house 
is not house trespass. 

7 . The other decision on which reli- 
ance was placed in (1951) 49 All L J 461 
is a case of Batwa Khan v. Emperor, re- 
ported in (1919) 52 Ind Cas 59 = (20 Cri 
L J 571). This was a case of Lower 
Burma Chief Court. In that case the ac- 
cused was detected on the roof of a bazaar 
with an open clasp knife in his hands and 
two gunny bags and it was found that he 
had come there with the intention of 
committing theft. There also the convic- 
tion was under S. 457 read with S. 511, 
I. P. C., that is, for the attempt of house 
breaking by night and there also the main 
point which had been urged was that the 
conviction under Ss. 457/511 was bad be- 
cause that even if it be true that the ac- 
cused was found on the roof of the house 
with a clasp knife, the matter had not 
proceeded beyond the stage of prepara- 
tion, that is, it had not arrived at the 
stage of an attempt for which some overt 
act was required. There also the convic- 
tion was altered to S. 447, 1. P. C., that is, 
only for criminal trespass. Heie in this 
case also there was no discussion or find- 
ing on the point ’.whether going on the 
roof of the house would be house trespass 
or not. It may be argued that inferen- 
tially It will follow clearly that only the 
offence of criminal tiespass and not the 
offence of house trespass was committed, 
but as pointed above, there wes no defi- 
nite finding on this point. 


8 . Now, reverting again to the decision 
reported in (1951) . 49 All L J 461 their 
Lordships relied on another decision in 
the case of Nanhun v. Emperor, reported 
in 84 Cri L J 1181 = (AIR 1933 Lah 433 
( 1 )). This was also a case of the Lahore 
High Court and here in this case, of 
course, it was held by the Single Judge 
of the Lahore High Court that going on 
to the roof of a house is not entering into 
a building. In that case that person reach, 
ed the roof of a house, but jumped down 
from the back of the roof and it was held 
that he cannot be said to have entered 
into the building though he is certainly 
guilty of an attempt of committing an 
offence of house breaking. His Lordship 
referred to the facts as they had been 
found at p. 1182 (of Cri L J) = (at p. 433 


(1) of AIR) and from these facts it appears 
that the courtyard consisted of a walled 
enclosure with four kothas opening into 
it and an outer door leading into a side 
street. The accused in that case reached 
the roof of the house and then had started 
to go down through the ladder towards 
the courtyard. He had not gone far when 
he had retraced his foot-steps and jump, 
ed down from the back of the roof and 
his Lordship was pleased to hold that in 
his judgment, he cannot be said to have 
entered into the building though he cer- 
tainly was guilty of an attempt to commit 
a house breaking. This also, in my opi- 
nion, is not an authority which fully sup- 
ports the view that going to the roof of a 
house would not be a house trespass. 

9 . The learned counsel appearing for 
the State has referred to the decision in 
the case of Ramjee Kahar v. State, repor- 
ted in AIR 1961 Pat 409, where it was 
held by a Hon’ble Judge oMhis Court 
that Gheran (open space) enclosed by 
walls and baving'exits leading to Zenani 
Kita .was a part of building. This ruling 
IS also not directly on the point whether 
the going on the roof of the house will 
be house trespass or not. I have referred 
to the wordings of S. 442, Indian Penal 
Code, where the word used is ‘building’ 
and naturally a very important question 
arises as to what a building is. The word 
‘building’ has not been defined in the 
Indian Penal Code. The word ‘building’ 
as defined in the Chambers’ Dictionary 
means the art of erecting houses, 
that is, when it is used as a verb 
and means anything built, a house, when 
used as a noun. The question as to what 
is a building must always be a question 
of degree and circumstances and it is 
impossible to lay down any general defi- 
nition of the same. The learned counsel 
appearing for both the parties were not 
able to find any ruling of our High Court 
on the point whether going on the roof of 
the house would be a house trespass or 
not. In my opinion, going on the roof of 
a house is not only a criminal trespass, 
but also a house trespass because the roof 
of a house is naturally a part of the build- 
ing and the roof cannot be treated as 
something independent or separate from 
the building. In this case it appears that 
there was some portion of tiles also on 
the roof and if anybody goes on the roof 
of the house, then it means that he has 
entered into the building and the words 
‘‘entered into” should not be taken too 
literally. I also think that it will be rather 
a dangerous proposition to lay down that 
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going on the roof of the house will not 
tantamount to a house trespass because 
the roof of a house may also on some por- 
tion of it have a structure like a room 
and it will be stretching the words too 
much if it is held that even in that case 
going on the roof of the house will not be 
a house trespass. I therefore, with respect 
do not agree with the decisions of the 
Hon’ble Single Judge of the Allahabad 
High Court on which,reliance has been 
placed on behalf of the petitioner. To my 
mind, the roof is also a part of the build- 
ing and if any one goes on the roof of the 
house that will be a house trespass, and 
not only criminal trespass. 

10. The other important ingredient of 
the section is whether it was with the 
intention to commit an offence and it has 
been urged that there was nothing to 
prove that there was any intention to 
commit any offence particularly when no 
weapon was found with the petitioner. In 
my opinion, the fact that there was or 
not any intention to commit an offence is 
a matter on which usually it is impos- 
sible to adduce positive and tangible 
evidence and it is a matter which has to 
be judged in the light of the evidence and 
surrounding and antecedent circumstan- 
ces. In this case, the petitioner, at about 
10 p, m„ was fouud on the roof of a 
house, his movement resulting in the 
breaking of the tiles necessitated the 
causing of the alarm and then his subse- 
quent conduct in jumping from one roof 
to the other and then ultimately descen- 
ding down in a Khand where he was 
caught are overt acts which clearly, in 
the circumstances, show that his presence 
was there with the intention of commit- 
ting some offence, such as theft. I, there- 
fore, hold that the learned Assistant Ses- 
sions Judge was quite right in convicting 
the appellant under S. 451, Indian Penal 
Code. Therefore, this conviction is main- 
tained and upheld. The sentence which 
has been passed also does not appear to 
be in any way severe and does not call 
for any interference, 

11. The revision petition is, therefore, 
dismissed. 

Petition dismissed. 


1970 CRI. L. J, 1203 (¥ol. 76, C. N. 301) 
(PATNA HIGH COURT) 

M. P. Vebjia, J., 

Janardan Prasad Mandal, Petitioner v. 
State of Bihar, Opposite party. 

Criminal Revn. No. 2605 of 1968, D/- 
10-7-1969, against order of S. J., Santhal 
Parganas, Dumka, D/- 6-12-1968. 
Criminal P. C. (1898), Ss. 480, 481 
Provisions of — Are mandatory — 
Alleged contempts under S. 228, Penal 
Code — Accused must be told particulars 
of offence and must be given opportunity 
to explain them— Disregard of — Amounts 
to miscarriage of justice. (Penal Code 
(i860), S. 228) — AIR 1963 Tripura 50 and 
AIR 1963 All 59, Rel. on. (P^ras 2 & 4) 
Cases Referred : Chronological Paras 
(1963) AIR 1963 All 59 (V 50), 
Ramnath v. State 4 

(1963) AIR 1963 Tripura 50 (V 50), 

State V. Bhabesh Chandra Das 4 

Mrs. D. Lall and Madan Mohan Prasad 
Singh, for Petitioner; Md, Khaleel, for 
State. 

ORDER — The sole petitioner, Janardan 
Prasad Mandal said to be a District Prose- 
cutor at Deoghar, has been found guilty 
under S. 228 of the Penal Cods, read with 
S.480 of the Criminal P. C„ and sentenced 
to pay a fine of Rs. 200/. or, in default, to 
undergo simple imprisonment for one 
month. This order of conviction and sen- 
tence was passed by Shri A, K. Chatterji, 
Sub-divisional Officer. Deoghar, on the 
23rd July, 1968. His order shows* that, 
while he was sitting in Court in the midst 
of a judicial proceeding, this petitioner 
"intentionally used such language and 
gestures as were insulting to the Court 
and violated its dignity. He showed fray- 
ed tempers and tried to shut up the Court 
by interrupting and raising his own voice 
unduUy.” Thereafter, the learned Sub- 
divisional Officer began writing the im- 
pugned order. He further says that, when 
he was writing this order, the petitioner 
“left the Court in a huff saying that he 
refused to work” in his Court. This also 
caused a contempt of his Court. The 
learned Sub. divisional Officer, therefore, 
took cognizance of offences under S, 228 
of the Penal Code, read with S. 480 of the 
Criminal P. C„ and imposed the maximum 
sentence permissible under S. 480, namely, 
a fine of Rs. 200/-. There was an appeal 
to the Sessions Judge of the Santhal Par- 
ganas, who, by his order dated the 6th 
December, 1968, dismissed the appeal. 

CN/CN/B283/70/DGB/D 
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2. Mrs. D. Lall, appearing on behalf of 
the petitioner, has contended, and, in my 
opinion, rightly, that the mandatory pro- 
visions of Ss. 480 and 481 of the Criminal 
P. C. have not been followed in this case; 
and, in that view of the matter, the order 
is illegal and must be set aside. The pro- 
cedure to be followed in such cases is of 
a summary nature. The Court or the 
officer himself becomes the prosecutor 
and the prosecution witness. It is, there- 
fore, necessary that, in such cases, the 
defence of the accused must always be 
ascertained. This has not been done in 
this case. Under S. 481 of the Criminal 
P. C. in every such case, "the Court shall 
record the facts “constituting the offence” 
and “the record shall show the nature and 
stage of the judicial proceeding in which 
the Court interrupted or insulted was sit- 
ting, and the nature of the interruption 
or insult.” Of course, it may be said that 
the nature of interruption has been men- 
tioned by the learned sub-divisional 
Officer when he says that by the shout of 
the lawyer his work was interrupted or 
he felt insulted; but he has not given the 
details as to what statements had been 
made by the petitioner so that others also 
may know whether they are derogatory in 
nature, or whether those statements had 
been made because the Court itself had 
remarked in an undignified manner. It 
is, therefore, clear that the facts consti- 
tuting the offence are not ascertainable 
from the records of this case. The nature 
and stage of the judicial proceeding has 
also not been indicated, and one cannot 
say whether the learned Sub-divisional 
Officer was at that time doing some ad- 
ministrative work, or hearing arguments, 
or recording evidence, or any such thing. 
So, the impugned order suffers from this 
infirmity also, 

3. It IS also apparent from the records 
that the sub-divisional officer and the 
District Prosecutor, namely, the peti- 
tioner, were not on good terms from 
before From annexure "1” to the revision 
■ application, which is a station diary entry 
No. 285 dated the 14th June 1968, two 
facts emerge. The owner of the house in 
which the petitioner was living was a 
relation of the learned sub-divisional offi- 
cer and he used to tether his cattle on the 
passage which was meant for going to 
the road in front of the house of the peti- 
tioner, and the allegation was that the 
place had become dirty and children 
were afraid to pass through that road 
because of the cattle tied there. Some 
protests were made to the owner of the 


house, but hedidnot listen to it; rather he 
insisted that the petitioner should vacate 
his house. The second point is that the 
learned Sub-divisional Officer had called 
this petitioner on the night of the 13th 
June and asked him to vacate the house. I 
do not say that these allegations are cor- 
rect or proved in the case ; but these alle- 
gations were made and they are contained 
in the station diary entry. So there must 
be some sort of strained feeling between 
the learned Sub-Divisional officer and 
this petitioner. It is, perhaps, on that 
account that even the slightest provo- 
cation on the part of the petitioner led 
the Sub-Divisional Officer to draw up a 
contempt proceeding against the peti- 
tioner. It IS also not known from the 
order whether the petitioner was arguing 
a case before the Sub-divisional Officer 
when this occurrence took place, or he 
was present there for some other work. 

4, As regards the mandatory nature of 
the provisions of S. 481 of the Criminal 
P. C.. the matter had once come up before 
the Judicial Commissioner of Tripura in 
the State v. Bhabesh Chandra Das, AIR 
1963 Tripura 50, who observed that in a 
proceeding under S. 480, Criminal P. C., 
in respect of an alleged contempt under 

S. 228 of the Penal Code, it is necessary for 
the Court to state to the accused the 
particulars of the offence of which he is 
accused and to give an opportunity to 
him of explaining and correcting any 
misapprehension as to what had. in fact, 
been said or meant by him. It is only| 
after affording this opportunity that the 
Court should make up its mind whether 
any intentional insult was offered. This 
opportunity is all the more necessary 
to be given in a summary proceeding 
under S. 480 as the Court itself is the 
prosecutor and the prosecution witness 
and there is to be no trial or examination 
of witnesses and the only opportunity for 
the accused to make a statement is in 
reply to the question put to him under 
S. 842, Criminal P. C. The failure to do 
so amounts to miscarriage of justice and 
IS fatal to the proceedings. Similar obser- 
vations were made in the case of Ram- 
nath V. State, AIR 1963 All 59. I think 
the mandatory provisions of S. 481, 
Criminal P. C. should have been fully 
considered by the learned Sessions Judge, 
who has really side-tracked the issue. 
When all the facts and circumstances are 
taken into account, I think the learned 
Sub-Divisional Officer was rather too 
hasty in drawing up the proceeding and 
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deciding it at once. His order is, there- 
fore, unsustainable. 

S. In the result, the application in revi- 
sion succeeds and is allowed and the 
order of conviction and sentence passed 
against the petitioner by the learned Sub- 
divisional Officer is set aside. The fine, if 
paid, shall be refunded to the petitioner. 

Revision allowed. 


1970 CRI. L. J. 1205 (Yol. 76, C. N. 302) 

(PUNJAB & HARYANA,HIGH COURT) 

P. G. Pi-NDEE, J. 

Gurdit Singh and another. Petitioners 
V. The State, Respondent. 

Criminal Rev. No. 678 of 1967, D/- 12- 
6-1968, agaist order of Addl. S. J. Amritsar, 
D/- 11-7-1967. 

(A) Criminal P. C. (1898), S. 439— New 
plea cannot be taken for the first time in 
High Court. 

Where the accused persons urged for 
the first time in the High Court that they 
were not given proper opportunity by 
the trying magistrate to produce defence 
witnesses, without raising the plea either 
in the trial Court or in the first appellate 
Court while the record showed that such 
opportunity was given to them but they 
did not avail of it, the plea was held 
obviously an after-thought. (Para 6) 

(B) Criminal P. C. (1898), S. 239 (d) — 
Joint trial — Different persons carrying 
milk going together — Refusing to allow 
Food Inspector to take samples — Can 
be tried together — Prevention of Food 
Adulteration Act (1954), S. 16 (1) (b). 

Where the 3 accused persons carrying 
milk on their cycles for sale were in- 
tercepted by the Food Inspector at the 
same time to take samples of their milk 
and they did not allow him to do so, the 
offences were committed by them in the 
course of the same transaction and hence 
they could be tried together. (Para 8) 

(C) Prevention of Food Adulteration 
Act (1954), S. 16 (l) (b) — Person pre- 
venting Food Inspector from taking 
sample — Is guilty of offence. 

Since the Food Inspector is authorised 
under S. 10 to take sample of any article 
of food from any person selling it, the 
person preventing the Food Inspector 
from taking sample as authorized by the 
Act is guilty of the offence under 
S. 16 (1) (b) of the Act. (Para 10) 

BN/DN/AS 14/70/GPG/D 


• Bahadur Singh with B. S. Shant, 
Advocates, for the Petitioners; Miss 
Sudarshan Kaur, for Advocate. (General 
(Punjab), for the Respondent. 

ORDER, — Gurdit Singh and Ajaib Singh 
of Jaspat and Surjan Dass of Verka, dis- 
trict Amritsar, have been convicted under 
S. 16 (1) (b) of the Prevention of Food Ad- 
ulteration Act, 1954 and sentenced to un- 
dergo rigorous imprisonment for a period 
of six months and a fine of Rs. 1,000/- each 
and in default to undergo a further 
rigorous imprisonment of six months, both 
by the Judicial Magistrate, Tarn Taran 
and the learned Additional Sessions Judge, 
Amritsar. Against their convictions, they 
have come to this Gourt by means of this 
revision petition. 

2. On 7th of August, 1966, at about 
9 A.M., the petitioners were going on 
their cycles, each carrying two Valtohas 
of milk, near the crossing in the Adda 
Bazaar, Tarn Taran, the Government 
Food Inspector, Baldev Raj, stopped them 
and after having examined the specific 
gravity of the milk, he gave a notice in 
Form VI to each one of them and also 
filled up the receipt forms for the purchase 
of the milk. They refused to accept the 
notice and allow him to take any sample 
of the milk. Dr. Gurbtx Singh, who was 
also tried along with the petitioners and 
later on acquitted by the learned Magis- 
trate, after having been given the benefit 
of doubt, appeared on the scene and is 
alleged to have helped the petitioners in 
offering resistance, to the Food Inspector 
in seizing the sample. A truck is alleged 
to have come near the spot at that time. 
The petitioners then put their Valtohas 
thereon and left the place along with milk. 
Subsequently, the Food Inspector reported 
the matter to the Deputy Superintendent 
of Police, Tarn Taran and then filed a 
complaint in Court. The occurrence was 
witnessed by a number of persons includ- 
ing Sardari Lai, Teja Singh and Amar 
Chand, peon of the Food Inspector. 

3. In their statements under S. 342 of 
the Code of Criminal Procedure, the peti- 
tioners denied the allegations made 
against them by the prosecution and 
stated that they had been falsely im- 
plicated. According to Gurdit Singh and 
Ajaib Singh, the •Government Food Ins- 
pector was annoyed with them, because 
they had refused to give the illegal 
gratification to him on a monthly basis. 
Surjan Dass also claimed that a false case 
had been lodged against him. The peti- 
tioners, however, did not produce any 
defence evidence. 
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4 . Both the Magistrate and the learned 
Additional Sessions Judge accepted the 
prosecution version and convicted the 
petitioners as mentioned above. 

5. The first argument raised by the 
counsel for the petitioners was that the 
learned Magistrate had not given proper 
opportunity to the petitioners to produce 
the defence evidence. The statements of 
the petitioners were recorded on 20 th of 
October, 1966 and thereafter they were 
asked to bring their witnesses on the next 
hearing i.e. 24th of October, 1966. On 
that date, the learned Magistrate closed 
the defence and did not give any further 
opportunity to the petitioners to produce 
their evidence. By this procedure, they had 
been greatly prejudiced, 


6. No such plea was taken by the peti- 
tioners either before the learned Addi- 
tional Sessions Judge or before the Judi- 
cial Magistrate, Even in the grounds of 
appeal, taken before the learned Addi- 
tional Sessions Judge, no mention had 
been made of this point. It is stated by 
the Magistrate in his order that all the 
three petitioners offered to produce defence 
evidence, but they did not bring any on 
the day fixed for the purpose and conse- 
quently, no further opportunity was given 
to them. As I have said, no grievance was 
made against the closing of their defence 
by the learned Magistrate either in the 
grounds of appeal filed before the learned 
Additional Sessions Judge, or in the argu- 
ments before him. This plea obviously 
1 seems to be an after- thought, 

7, The next contention of the learned 
counsel was that the petitioners were 
taking milk separately on their cycles and 
they had refused to allow the Government 
Food Inspector to take samples of that 
milk. Consequently, the offence commit- 
ted by each of the petitioners was distinct 
and separate and as such they could not 
be tried jointly. They had been prejudiced 
due to the joint trial. 


8, This contention was rightly repelled 
by the learned Additional Sessions Judge. 
According to S. 239 (d). Criminal P. C., 
all persons accused of different offences 
committed in the course of the same 
transaction could be charged and tried 
together. In the present case, the three 
petitioners were intercepted by the Food 
Inspector at the same time and he wanted 
to take the samples of their milk which 
they were carrying. All the petitioners 
did not allow the Food Inspector to take 
'the said samples. Thus, the offences were 


committed in the course of the samei 
transaction and, therefore, the petitioners) 
could be charged and tried together. 

9. Lastly, it was submitted that if some, 
body simply refused to give sample to the 
Food Inspector, he was not liable to be 
convicted under S. 16 (1) (b) of the Preven- 
tion of Food Adulteration Act, 1954. 

10, There is no substance in this argu- 
ment as well, because according to S. 16 
fl) (b) of the Act, if any person prevents a 
Food Inspector from taking a sample as 
authorised by the Act, he is guilty of the 
offence. Under S. 10 of the Act, a Food 
Inspector has the power to take sample of 
any article of food from any person selling 
such article or any person who was in the 
course of conveying, delivering or pre- 
paring to deliver such article to a pur. 
chaser or a consignee. Even if the peti- 
tioners were taking the milk to the 
Government Milk Plant at Verka as 
alleged by them, the' Food Inspector was 
authorised by the Act to take the samples 
from them, within the meaning of S. 10 
of the Act, and if they prevented him 
from doing so, they were guilty under 
S. 16 (1) (b). 

14. The result is that this petition fails 
and is dismissed. 

Petition dismissed. 


1970 CRI. L. J, 1206 (Yol. 76, C. N. 303) 
(RAJASTHAN HIGH COURT) 

L. S. Mehta and C. M. Lodha, JJ. 

State of Rajasthan, Appellant v. Chhut- 
tanlal and others. Respondents. 

Criminal Appeal No, 309 of 1964, D/- 
16-4-1969, against judgment of Add., S. J. 
Jaipur. D/. 28-8-1963. 

(A) Penal Code (I860), S. 120B — Cri- 
minal conspiracy — Direct evidence 
Seldom available — Circumstantial evi- 
dence — Must be looked into. 

In case of criminal conspiracy direct 
evidence will be seldom forthcoming and 
it will be necessary to look at the circum- 
stances to see whether the conspiracy 
actually existed. In alternative a criminal 
conspiracy is generally a matter of in- 
ference, deducibie from certain criminal 
acts of the parties concerned. 

(Paras 8 to 20) 

(B) Evidence Act (1872) Ss. 133, 114- 
Evidence of approver — Dependability — 
Tests to be satisfied — Conviction on his 

~KM/BN/F432/69/MNT/B. 
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testimony alone — Not safe under S. 114 
of the Act, 

An accomplice is competent to give 
evidence under S. 133 of the Act but ac- 
cording to S. 114 of the Act it is unsafe 
to convict on his testimony alone. 

The Court in the first instance has to 
satisfy itself that the statement of the ap- 
prover is credible in itself and that there 
is evidence other than the statement of 
the approver that the approver himself 
has taken part in the crime. After this 
court is satisfied about these two things 
the Court has to seek corroboration of the 
approver’s evidence with respect to the 
part of the other accused persons in the 
crime and this evidence has to be of such 
a nature as to connect the other accused 
with the crime. (1861) 9 Cox C C 32 and 
AIR 1949 P C 237 and 1916-2 KB 638 and 
AIR 1983 S G 599 and AIR 1966 SC 1273, 
Rel, on. (Para 16) 

(C) Evidence Act (18'2), Ss. 3, 30 — 
Confessional statement of co-accused — 
Evidentiary value of — Not a substantive 
evidence under S. 3 — Can be treated as 
evidence in a general way under S. 30. 

The confession of co- accused cannot be 
treated as a substantive evidence as defin- 
ed in S, 3 and can be pressed into service 
only when the court is inclined to accept 
other evidence and feel the necessity of 
seeking for an assurance in support of its 
conclusion deducible from the said evi- 
dence. As a result of provisions of S. 30 
it has to be treated as amounting to an 
evidence in a general way. AIR 1964 S C 
1184, Rel. on. (Para 21) 

(D) Criminal Procedure Code (1898), 
S. 164 — Recording of confession — Neces- 
sary requirements — Confession not re- 
corded strictly in accordance with law 
and not voluntary — Reliance cannot be 
placed upon it. 

The act of recording confession is a 
very solemn act and in discharging duties 
under S, 164 the Magistrate must take 
care to see that the requirements of sub- 
s. (3) of the section are fully satisfied. It 
would be necessary in every case to put 
questions prescribed by the High Court 
circular the object of which is to obtain 
an assurance of thefact that the confession 
is not caused by any inducement, threat or 
procedure. 

Where the confession recorded did not 
appear to be voluntary nor was it pro- 
perly recorded strictly in accordance with 
law nor did it appear to be in harmony 
with prosecution version it was held that 


no reliance could be placed upon it, AIR 
1957 SC 637 and AIR 1956 SC 56, Rel. on. 

(Paras 23, 24) 

(E) Penal Code (1860), ?. 4S9-D— Litho 
stone recovered from the house of the 
accused — Proof that it was not used in 
the commission of the offence — No link 
between its possession and preparation 
of currency notes — Accused cannot be 
convicted under the section, (Para 25) 

Cases Referred : Chronological Paras 
(1966) AIR 1966 S C 1273 (V 53)= 


1966 CriL J 949, Saravanabhavan 
V. State of Madras 16 

(1964) AIR 1964 S C 1184 (V 51)= 

1964 (2) Cri L J 344, Haricharan 
V. State of Bihar 21 

(1963) AIR 1963 S C 599 (V 50)= 

1963 (1) Cri L J 489, Bhiwa v. 

State of Maharashtra 10, 15 

(1957) AIR 1937 S C 637 (V 44)= 

1957 Cri L J 1014, Sarwan Singh 
V. State of Punjab 23 

(1956) AIR 1956 S C 56 (V 43)= 

1956 Cri L J 132, Nathu v. State 
of U. P. 22 

(1949) AIR 1949 P C 237 (V 36)= 

50 Cri L J 872, Bhuboni Sahu v. 

King 10 > lo 

(1916) 1916-2 K B 638=86 L J K B 
28, R V. Baskerville 10, 13 

(1961) 9 Cox C, C. 32, R. v. Boyes 10, 15 

M. L. Shrimal, Dy. G. A., for State; 


C, L. Agarwal and R. S. Kejriwal, for 
Respondent No, 3; O. C. Chatterjee and 
N. L. Tribriwal, for Respondent No. 1; 
R. S, Purohit, for Respondent No. 2. 

JUDGMENT — Briefly narrated, the pro- 
secution story is as follows. On 31st 
October 1960, the Agent, State Bank of 
India, Jaipur, sent to the Superintendent 
of Police, Jaipur, two forged currency 
notes, one of the denomination of Rs. 100/- 
received by the Bank from one Manak- 
chand and the other of the denomination 
of Rs, 10/- produced in the Bank by 
Banshi Dhar Satyanarain, Jaipur. The 
Dislrict Superintendent of Police sent 
these notes to the Currency Note Press, 
Nasik Road, for examination. Mr. B, L. 
Kulthe, P. W. 13, Assistant Supervisor 
and Expert in Detection of Forged Cur- 
rency and Bank Notes, Studio, India 
Security Press, sent his reports No, 39 
(C/L/2) 1324 and No. 39 (X/H/3) 1323 
both dated 10th May 1961, stating therein 
that the two notes •were forged ones. 
Thereafter the police registered a case at 
the Police Station, Manak Chowk, Jaipur, 
under S. 489-B, Indian Penal Code, on 
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21st June 1961. Ram Pratap, P. W. 6, S. I. 
started investigation. A. R. Khan, P. W. 
29, Inspector, C. 1. D., also joined it sub- 
sequently. P. W. 2 Bhanwar Singh, Clerk 
Incharge of the Counterfeit Coins section, 
C. I. D. Branch Jaipur was informed by 
his friend P. W. 1 Hanuman that there 
existed in Jaipur a gang, engaged in 
counterfeiting currency notes. The ac- 
cused Chhuttanlal was the active member 
of that gang. P. W. 2 Bhanwar Singh 
produced Hanuman before Mr. N. C. 
Dutta, Superintendent of Police, C. 1. D. 
(Crimes), P, W. 28, and Mr. U. N. Misra, 
Deputy S. P. (C. I. D.) P. W. 25. Mr. 
Dutta told Bhanwar Singh and Hanuman 
to be vigilant and to establish contact 
with the members of the gang and find 
out its all possible activities or modus 
operand!. He also asked Mr, U. N, Mishra 
to render every possible assistance to 
Bhanwar Singh and Hanuman in the 
matter. 

Bhanwar Singh and Hanuman there- 
after got in touch with the accused 
Chhuttanlal. Chhuttanlal, in the course 
of their contact, told them that he was 
capable of counterfeiting currency notes. 
These two persons then, under false pie- 
text, joined the gang as partners. Bhanwar 
Singh was introduced to the gang as a 
Cashier in the P. W. D, Chhuttanlal 
agreed to forge the currency notes. The 
accused Shyam Sunder and P. W. 2 
Bhanwar Singh undertook to finance the 
business. It was also agreed that the 
accounts of the partnership would be 
maintained by the accused Chhuttanlal, 
who was to get one half share in the pro- 
fits. One fourth share of the profit would 
go to Shyam Sunder. The residuary one 
fourth share was to be assigned to P. W. 1 
Hanuman and P. W. 2 Bhanwar Singh 
mintly. Bhanwar Singh parted with Rs, 
200/- and two zinc plates to the accused 
Chhuttanlal. Accused Shyam Sunder gave 
Rs. 200/., as also some powder and acid 
for etching puipose. Accused Chhuttanlal 
then got prepared currency designs with 
the zinc plates which are marked Exs. 

21.A and 21.B, through goldsmith 
Omprakash, P. W. 4, an employee of the 
firm J aipur Printers The papers for coun- 
terfeiting the notes were supplied by 
Govind Narain. Forged notes were got 
printed with the help of block Exs. 21 
21. A and 21-B by the accused Shyam’ 
fiunder through some press. Accused 
bhyam Sunder kept some of the printed 
notes with him at his place and made 
over a few to the accused Chhuttanlal to 
design them after givingfinishing touches. 


so that they might look like genuine cur- 
rency notes. Accused Chhuttanlal finally 
prepared some notes and'gave them to the 
accused Amar and Indermal for use. He 
also gave a few notes to the accused Aval 
Das (approver). On receipt of information 
from Hanuman, P. W. 1, the police depu- 
ted P. W. 17 Tilumal to watch the specific 
activities of Ayal Dass. 

On 24th June 1961, Bhanwar Singh in- 
formed Mr. N. G. Dutt S. P. (G. I. D.) 
that the currency notes had already been 
counterfeited and were ready for circu- 
lation in the market. On 28th June 1961, 
Tilumal supplied information to Mr. Dutt 
that Ayal Das had left for Ajmer by bus 
presumably with the object of circula- 
ting counterfeit notes. Mr. Dutt then 
personally left for Ajmer with some Police 
OflScers as also with Tilumal. The police 
recovered two currency notes of the deno- 
mination of Rs. 100/- each, from the 
possession of Ayal Das, under recovery 
memo Ex. P.-IO, dated 28th June 1961. On 
28th June 1961, accused Chhuttanlal was 
arrested. Simultaneous raids were carried 
out in the house of the accused Chhuttanlal 
and Shyam Sunder. 166 counterfeit cur- 
rency notes of the denomination of B s, 100/- 
each and certain instruments and materials, 
meant for counterfeiting currency notes 
were recovered at the house of Chhuttanlal, 
under memo Ex. P. 12, dated June 29, 
1961, Four of these notes were complete 
and the residual w ere incomplete. The 
police also recovered 65 forged currency 
notes of the denomination of Rs. 100/- 
each from the house of the accused Shyam 
Sunder. Accused Govind Narain was 
arrested on July 10, 1961. He furnished 
information to the police that two Iitho- 
stones meant for forging currency notes, 
were available at his house. That infor- 
mation was reduced to writing and is 
marked Ex. P-16, dated July 10, 196 J. In 
pursuance of that information, the police 
recovered two litho stones from the house 
of the accused Govind Narain, under 
memo Ex. P-17 of the same date. The 
police also got recorded the confessional 
statement of the accused Govind Narain 
under S. 164. Criminal P, C., on July 22, 
1961 : vide Ex. P-8, During the investi- 
gation it was found that the accused 
Chhuttanlal had been previously convicted 
for offences under Ss.489A and 120B, Penal 
Code, by the Special Tribunal. Jodhpur, 
in March 1936, and under S. 489A, by the 
High Court of Hyderabad in June 1932, 
It was further found that the accused 
Chhuttanlal some time before June 1961, 
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had counterfeited currency notes of the 
denominations of Rs. 5/- and Rs. 100/- 
each by using litho-stones recovered from 
the house of accused Govind Narain and 
with the help of the accused Amar, 
Indermal and Ayal Das uttered them in 
the market. 

2. As the stock of litho-stone notes had 

been exhausted and as it took pretty long 
time in counterfeiting currency notes by 
the litho-process, it was conspired by the 
accused persons to counterfeit currency 
notes by getting them printed in some 
press with the help of blocks. The accused 
Amar and Indermal were also arrested. 
Forged notes, other materials and instru- 
ments recovered from the accused Chhut- 
tanlal, Shyam Sunder and Govindnarain 
as also from the accused Ayal Das were 
sent by the police to the Currency Notes 
Press, Nasik Road, for expert opinion. 
Mr. B. N. Kulthe, Assistant Supervisor 
and Expert in Detection of Forged 
Currency and Bank Notes, sent his reports 
Ex. P-5 (39/C/J/3) 8764 dated December 8, 
1961, Ex. P.6 (39/C/J/3) 8772, dated 

December 8, 1961, Ex. P.7 (39/C/L/2) 8768, 
dated December 8, 1961 and Ex. P-7A 
(39/8776), dated December 8, 1961. On 
conclusion of investigation, all the six 
accused persons were challaned in the 
Court of First Class Magistrate, Jaipur, 
for offences under Ss. 489B and 120B, 
Penal Code. Accused Chhuttanlal, being 
a previous convict for similar offences 
was further challaned under S. 75, Penal 
Code. The said Magistrate conducted 
preliminary inquiry in accordance with 
the provisions of S. 207 A, Criminal P. C., 
and committed the accused to the Court 
of Sessions Judge, Jaipur City, wherefrom 
the case was transferred to the Court of 
the Additional Sessions Judge, Jaipur City 
No. 2 for trial. 

3. The accused pleaded not guilty to 
the various charges under the aforesaid 
sections of the Indian Penal Code. 

4. In support of its case, the prosecu- 
tion examined 29 witnesses. In his state- 
ment, recorded under S. 342, Criminal 
P. C„ the accused Shyam Sunder made a 
total denial of the offences with which he 
stood charged. He has deposed that 
Hanuman is on inimical terms with him. 
He had had litigation with Hanuman’s 
friend Gulab Chand. He has also stated 
that other witnesses gave false statements 
against him. The accused Govind Narain 
denied to have committed any offence, 
He retracted his confessional statement, 
dated September 22, 1961, marked Ex. P-8. 


Amar besides denying the offences with 
which he was charged, said that Ayaldas 
owed money to him, and therefore, he 
gave an incorrect statement against him. 
He has also said that Ayaldas made a 
wrong statement and so also Nanagram. 
Chhuttanlal denied to have committed 
any offence. He, however, admitted that 
he is a previous convict. Hanuman and 
Bhanwar Singh came to him under the 
pretext of getting certain curtains repaired 
and they put a bag with him. The satchel 
contained the .materials recovered from 
his possession. As the accused Indermal 
died after the appeal having been pre- 
ferred in this Court, it is not necessary to 
refer to his statement here. The accused 
Shyam Sunder in his defence examined 14 
witnesses. Chhuttanlal exanqined one. 
Govind Narain also produced one defence 
witness. 

5 . In the course of trial, the prosecution 
submitted an application on February 1, 
1963, to the trial court for tendering 
pardon to the accused Ayaldas, under 
S. 338, Criminal P. C., with a view to 
oljtaining his evidence as he was directly 
concerned in the activities of the gang. 
Learned Additional Sessions Judge, Jaipur 
City, by his order, dated February 19, 
1963, acceded to the request of the pro- 
secution and tendered pardon to Ayaldas. 
on the condition of his making a full and 
true disclosure of all the relevant circum- 
stances relating to the offences. Con- 
sequently the name of Ayaldas was re- 
moved from the array of the accused 
persons and he was examined as a pro- 
secution witness as P. W. 27. By his 
judgment, dated August 28, 1963, the 
Additional Sessions Judge, Jaipur City, 
acquitted all the accused of the offence 
under S. 120B, I. P. C. He acquitted Shyam 
Sunder, Amar. Indermal and Govind 
Narain of the other offences with which 
they were indicted. The accused Chhuttan- 
lal was convicted under Ss 489A, 489B, 
489C and 489D, I. P. C , and,sentenced to 
undergo rigorous imprisonment for five 
years for each of the offence. All the sen- 
tences were directed to run concurrently. 
The recovered materials were ordered to 
be confiscated and sent to the Government 
of India, Currency Notes Press Nasik. 
after the expiry of the period of appeal. 
Dissatisfied with the above judgment, the 
State Government has filed this appeal, 

6. Learned Deputy Government Advo- 
cate has strenuously argued that the 
offence of criminal conspiracy under 
S. 120B, I. P. G. stands fully established 
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against the accused Chhuttanlal, Govind 
Narain, Shyam Sunder and Araar and, 
therefore the order of acquittal passed by 
the tiial court in their favour should be 
quashed, and they should be punished 
adequately. Counsel for the State Govern- 
ment further urged that Govind Narain 
should also be convicted of offence under 
S. 489D, L P. C. and appropriate sentence 
be awarded to him. Learned counsel for 
the accused Chhuttanlal. Govind Narain 
and Shyam Sunder supported the judg- 
ment of the trial court. Mr. P. N . Dutta, 
counsel for the accused Amar, withdrew 
from the case on the ground that he had 
had no instructions from bis client to 
argue it out. Amar did not put in any 
personal appearance. As stated above, 
Indermal died in the course of the pen- 
dency of the appeal. 

7. The points for determination in this 
case are: (1) whether the accused Chhutan- 
lal, Govind Narain, Shyam Sunder and 
Amar are guilty of the offence under 
S. 120B, I. P. C., and (2) whether the 
accused Govmd Narain has been wrongly 
acquitted of the offence under S. 489D, 
I. P. G. 

8. To establish a charge of criminal 
conspiiacy, the prosecution must prove 
an agreement between two or more per- 
sons to do or cause to be done some illegal 
act or some act ' which is not illegal by 
illegal means, provided that where the 
agreement is other than one to commit 
an offence/the prosecution must go further 
and prove that some act besides the agree- 
ment was done by one or more of the 
parties in pursuance of it. Where the 
agreement is one to do or cause to be done 
an act which is itself an offence, no overt 
act, i. e„ any act done by one of the parties 
to the agreement in pursuance of it. need 
be proved. The crime of criminal con- 
spiracy is established once such an agree- 
ment is proved. Hence where the con- 
spiracy alleged is one to commit a series 
of crimes, mere proof of an agreement 
between the accused is enough to sustain 
a conviction and proof of overt act is not 
strictly required. In case of criminal 
conspiracy direct evidence will be seldom 
forthcommg and it will be necessary to 
look at the circumstances to see whether 
the_ conspiracy actually existed. In alter- 
native words.- a conspiracy is generally 
a matter of inference, deducible from 
certain criminal acts of the parties con- 
cerned, 

9. It is now to be seen whether in the 
light of the above background, there exists 


specific proof against the accused persons 
that they individually participated in a 
particular design to do a particular cri- 
minal thing. 

10-14. (The Court considered the evi- 
dence of search and the report made by the 
Superintendent of Police and held it 
untrustworthy and not free from doubt 
and proceeded). 

16. It is a settled law that an ac- 
complice is competent to give evidence 
under S. 133, Evidence Act. But accord- 
ing to S. 114, Illustration (b). Evidence 
Act, it is always unsafe to convict on his 
testimony alone. The court will, as a 
matter of practice, not accept the evi. 
dence of such witness without corrobora- 
tion in material particulars. There should 
be corroboration of the approver in 
material particulars and qua each accus- 
ed: vide R. V. Boyes (1861) 9 Cox. C. G. 32, 
Bhuboni Sahu v. King, AIR 1949 PC 257, 
R. V. Baskerville, (1916) 2KB 658 and 
Bhiva V. State of Maliarashtra, AIR 1963 
S C 599. 

16. It is also well settled that the court 
in the first instance has to satisfy itself 
that the statement of the approver is cre- 
dible in itself and that there is evidence 
other than the statement of the approver 
that the approver himself has taken part 
in the crime, Secondly, after the court is 
satisfied that the approver’s statement is 
credible and his part of the crime is 
corroborated by other evidence, the court 
seeks corroboration of the approver’s evi- 
dence with respect to the part of the other 
accused persons in the ciime and this 
evidence has to be of such a nature as to 
connect the other accused with the crime: 
vide Saravanabhavan v. State of Madras, 
AIR 1966 S C 1273. Thus, it is to be re- 
membered that befoie the court reaches 
the stage of considering the question of 
corroboration and its adequacy or other- 
wise, the first initial and essential ques- 
tion to consider is whether even as an 
accomplice the approver is a leliable wit- 
ness. If the answer to this question is 
against the approver, then there is an end 
of the matter. In other words, approver's 
evidence has to satisfy a double test. His 
evidence must show that he is a leliahle 
witness. If this test is satisfied, the second 
test is that his evidence leceives sufficient 
corroboration. This test is special to the 
case of ^weak or tainted evidence like that 
of an approver. 

17-19. Court then considered the evi- 
dence of the approver and other witnes- 
ses and proceeded further.) 
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20. From the evidence discussed 
above, it cannot be said that the pro- 
secution has proved, beyond reason- 
able doubt, that there existed a party 
which indulged in criminal conspiracy 
to commit offences relating to currency 
notes. 

21. We may now deal with Govind 
Narain’s confessional statement, marked 
Ex. P-8, dated July 22, 1961. In this con- 
nection, it may be pointed out that as a 
result of the provisions contained in S. 30 
of the Evidence Act, confession of a co- 
accused has to be treated as amounting to 
evidence in a general way. It cannot be 
said to be an evidence as defined by S. 3 
of the Evidence Act. The result, therefore, 
is that in dealing with a case against an 
accused person, the court cannot start 
with the confession of a co-accused. It 
roust begin with other evidence adduc- 
ed by the prosecution and after it has 
formed its opinion with regard to the 
quality and effect of the said evidence, 
then it is permissible to turn to the con- 
fession in order to receive assurance to 
the conclusion of guilt which the judicial 
mind is about to reach on the said other 
evidence. Thus, the confession of a co- 
ac^sed cannot be treated as substantive 
evidence and can be pressed into service 
only when the court is inclined to accept 
other evidence and feel the necessity of 
seeking for an assurance in support of its 
conclusion deducible from the said evi- 
dence ; vide Haricharan v. State of Bihar, 
air 1964 S C 1184. 

22. Now it is to be seen how far the 
confessional statement of the accused 
Govind Narain Ex. P-8, dated July 22, 
1961, can be believed in, Govind Narain 
was in the police custody from July 10, 
1961, to July 21, 1961. Recoveries from 
his house had already been made on July 
10, 1961, under memo Ex. P. 17. It is in 
&e judgment of the trial court that 
Govind Narain was kept in a separate 
custody with effect from 10th July, 1961, 
onwards. Abdul Rashid P. W. 29, Ins- 
pector C. I. D., has stated that Govind 
Narain remained in his custody. Neither 
P. W. 15 Deva Singh nor P. W. 29 Abdul 
Rashid has made any attempt to explain 
this unusual circumstance of keeping 
Govind Narain in a separate custody. It 
was the duty of the prosecution to posi- 
tively establish that the confession was 
voluntary and for that purpose it was 
necessary to prove the circumstance 
under which this unusual step was taken. 
There being no such evidence, we are 
unable to act upon the confessional state- 


ment Ex. P-8 as a voluntary confession. 
In this connection, reference is made to 
Nathu V. State of Uttar Pradesh, AIR 1956 
S G 56. In that case appellant Nathu was 
kept in separate custody and thereafter 
he made a confession. No explanation was 
offered by the prosecution for keeping 
the appellant in a separate custody. Their 
Lordships held that in the unusual cir- 
cumstances of the case, the confessional 
statement was not dependable. 

In this case, it is given in the confes- 
sion that blocks were prepared at the 
house of the accused Govind Narain and 
then they were taken along with the litho 
stones to Jaipur. Hanuman P. W. 1 on 
the other hand has said that on the litho- 
stones two photos of children were en- 
graved on the one side and on its reverse 
‘Zamela’ was engraved. Gontrary to this, 
Om Prakash P. W. 4 has said that he pre- 
pared or cut the zinc plates. Om Prakash 
has also said that this act was done in 
the presence of Chhuttanlal and Shyam 
Sunder. This fact is not mentioned in 
the confessional statement. In the 
confessional statement it is described 
that Chhuttan showed front portion of 
the block to Shyam Sunder. As against 
this, Om Prakash says that blocks were 
cut in the presence of Shyam Sander and 
Govind Narain. In the confessional state, 
ment it is given that Ayaldas Singhi pur- 
chased forged notes of the denomination 
of Rs. 100 in lieu of Rs. 50 each. At that 
time Indermal and Shyam Sunder were 
not there. Ayaldas says that Indermal, 
Govind Narain and Shyam Sunder were 
there at that time. Again, Ayaldas has 
stated that Shyam Sunder brought two 
bundles of notes, one bundle was given 
to Chhuttan. Shyam Sunder was told by 
Chhuttan that one bundle should be kept 
with him and that he would take the 
same from him as and when required. In 
the confessional statement it is mentioned 
that Shyam Sunder brought about 150 
forms of the currency notes and the 
same were given by him to Chhuttan. 
Shyam Sunder’further said that some cur- 
rency notes were lying with him at his 
house and Chhuttan told Shyam Sunder 
to get printed a thousand currency notes 
more. These discrepancies demonstrate 
that there are glaring inconsistencies 
between the prosecution story as unfolded 
by its witnesses and the confessional 
statement. No reliance can, therefore, be 
placed upon the retracted confessional 
statement It may also be mentioned here 
that Shri S. N. D.ave, P. W. 3, Magistrate, 
First Class, Jaipur, did not observe any of 
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the formalities in accordance with the 
provisions of S. 164, read with S. 364, 
Criminal P. G. He did not make a note 
that he told the accused that he was a 
Magistrate and that he was not bound to 
mak^e a statement and that if he made it, 
the same could be used against him. He 
also did not ask Govind Narain as to 
when he was arrested. He also did not 
make a note that after the statement was * 
recorded, he would not be sent back to 
the police custody. On July 22 , 1961, 
when the confessional statement was be- 
ing recorded, he did not give any time to 
Govind Narain to reflect and make up 
his mind. He started recording the con- 
fessional statement in his chamber. 


23. The act of recording confession 
[under S. 64, Criminal P. C. is a very 
[solemn act and in discharging duties 
under the said section, the Magistrate 
[must take care to see that the require- 
'ments of sub-s. (3j of S. 164, Criminal 
P. C. are fully satisfied. It would of 
course be necessary in every case to put 
the questions prescribed by the High 
Court circular and the questions intended 
to be put should not be allowed to become 
a mere matter of mechanical inquiry. 
The whole object of putting questions to 
an accused person is to obtain an 
assurance of the fact that the confession 
is not caused by any inducement, threat 
or promise, vide Sarwan Singh v. State of 
Punjab, AIR 1957 S C 637. 

24. In the present case the confession 
does not appear to be voluntary nor was 
it properly recorded strictly in accord- 
ance with law, nor does the confessional 
statement appear to be in harmony with 
the prosecution version. No reliance, 
therefore, can be put upon such a confes- 
sional statement. 


25. Seeing this case in its varied aspects 
and from all possible angles of view, 
there remains a doubt that the respon- 
dents are guilty of the offence under 
S. 120B, Penal Code. In a criminal case 
whenever there is a doubt, its benefit 
should go to the accused. It may also be 
mentioned here that since the recovery of 
the litho-stones from the possession of 
the accused Govind Narain does not estab- 
ihsh a firm link with the preparation of 
Uie forged currency notes, the accused 
Itjoyind Narain cannot be held guiltv 
under S. 489D. Penal Code. ^ 

In the result, this appeal 
force stands dismissed. 


having 


no 


Appeal dismissed. 


1970 CRI. L. J. 1212 (Yol. 76, C. N. 304) 

(TRIPURA J. C.’s COURT) 

R. S. Bindra j. C. 

Digendra Kumar Deb, Petitioner v. 
Tarini Charan Dey, Respondent. 

Criminal Revn. No. 22 of 1965, D/- 23- 
10-1969, against older of Addl. S. J. Tri- 
pura, D/- 7-6-1965. 

(A) Criminal P, C. (1898), S, 439 - 
Concurrent findings of fact of Courts 
below founded on dependable evidence 
cannot be assailed in revision. (Para 3) 

(B) Criminal P, C. (1898), Ss. 147 and 
133 — Application complaining of obstruc- 
tion to public pathway — Allegation of 
likelihood of breach of peace also found 
to be made out — Case falls under S. 147 
and not under S. 133. 

Where the application for a direction 
to the opposite party to remove the ob- 
struction set up by him on a public path- 
way which was being used by the 
applicant for egress from and ingress to 
his homestead distinctly alleges that the 
obstruction set up was likely to cause a 
breach of peace between the two parties 
and the Courts also find that there was a 
likelihood of such breach of peace be- 
tween them, the case clearly falls within 
the ambit of S. 147 and is not covered by 
the provisions of S. 133. It is true that 
provisions of the two sections cover 
common field to the extent that they em- 
brace cases of nuisance over public paths 
and roads. However, S. 147, in additiODi 
also embraces cases of the nature of pri- 
vate nuisance for it includes, inter alia, a 
case involving infringement of the right 
of easement which obviously can be 
claimed by an individual. Further, the 
most salient distinction between the two 
sections is that to bring the case under 
S. 147 it has to be established that the 
dispute between the parties is likely to 
cause a breach of the peace, while this is 
obviously not an essential ingredient of 
S. 133. (Para 4 ) 

(C) Criminal P. C (1898), S. 147 and 
Sch, V Form XXIV — Preliminary order 
not in form No. XXIV of Sch. V— Does 
not vitiate proceedings — Form refers to 
final and not the preliminary order. 

(Para 5) 

(D) Criminal P. C. (1893), Ss. 147 and 
439 — Defect in preliminary order • — No 
revision filed against the preliminary 
order — Order cannot be assailed in revi- 
sion against final order particularly so 
when there is nothing to establish that 

LM/BN/G130/69/MKS/B 
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the party had been prejudiced by the 
irregularity in the preliminary order ; 
AIR 1949 All 616, Rel. on, (Para 5) 

(E) Criminal P. C. (1898), S. 147 
Criminal Court acting under section has, 
in view of sub-s. (2) also the power to 
order removal of obstruction while decla- 
ring the right of way in a party : AIR 
1964 Manipur 24, Followed. ; AIR 1959 
Mad 28 and AIR 1951 All 238, Rel. on. ; 
AIR 1965 Pat 17, Dissented from. (Para 6) 

(F) Civil P, C. (1908), Pre.— Interpre- 
tation of Statutes — Duty of Court — 
Intention of legislature must be given 
effect even if legislature has failed^ to 
clothe its intention in precise and scien- 
tific phraseology. 

It may be that in certain cases the 
Legislature fails to clothe its intention in 
very precise and scientific phraseology. 
However, it is the primary function of 
the Courts to ascertain the exact inten- 
tion of the Legislature, of course from 
the words used by it, and then to give 
effect to that intention, unless the words 
of the statute stand in the way either 
explicitly or by necessary implication. 

(Para 6) 

(G) Criminal P. C. (1898), Ss. 148 (3) 
and 147 -Costs incurred by any party in 
proceeding under S. 147— Magistrate has 
power to direct that such costs shall be 
paid. (Para 8) 

Cases Referred ; Chronological Paras 
(1965) A I R 1965 Pat 17 (V 52) : 

1965 (1) Cri L J 64, Ram Ishwar 
Singh v. Rambacban Singh 6 

(1964) AIR 1964 Manipur 24 (V 51)' 

1964 (1) Cri L J 676, W. Gulap 
■ Singh V. Moirangthem Radha 
Devi ® 

(1959) AIR 1959 Mad 28 (V 46) • 

1959 Cri L J 52, Angappa v. 
Krishnaswami 7 

(1951) AIR 1951 All 233 (V 33) : 52 
Cri L J .795 (FB), Abdul Wahab 
V. Mohd. HamiduIIah 7 

(1949) AIR 1949 All 616 (V 36) : 50 
Cri L J 929, Qumaruddin v. 
Mushtaq Ahmad > 

N. L. Choudhury, Advocate, for Peti- 
tioner ; H. Dutta, Advocate, for Respon- 
dent. 

ORDER. — This revision petition by 
Digendra Kumar Deb arises out of an 
application made by Tarani Charan Dey. 
under S. 147 of the Criminal P. C., pray- 
ing that Digendra Kumar Deb be directed 
to remove obstruction in the shape of a 
fencing set up by him over a public path- 


way which he (Tarini Charan Dey) had 
been using for egress from and ingress to 
his homestead situate on the west of that 
pathway. The preliminary order- was 
passed on 8th August 1960, After perusing 
the written statements filed by the parties 
and going through the evidence led by 
them, Shri S. C, Das, Magistrate first 
Glass, Kailashahar, passed the final order 
on 23rd April 1962. holding that public 
road runs over the enclosed part of the 
land, that Tarini Charan Dey had been 
exercising his right of way over that 
public road within three months next 
preceding the preliminary order, and that 
the action of Digendra Kumar Deb in 
obstructing the pathway was likely to 
result in breach of peace. The Magistrate, 
therefore, directed the removal of the 
fencing set up by Digendra Kumar Deb 
and prohibited him from causing any 
obstruction in exercise of the right of 
pathway by Tarini Charan Dey, A period 
of 15 days was given to Digendra Kumar 
Deb for removal of the fencing and he 
was also called upon to pay Rs. 10/- by 
way of costs to Tarini Charan Dey. 

2. Having felt aggrieved with the order 
of the Magistrate, Digendra Kumar Deb 
filed a revision petition in the Court of 
the Sessions Judge. That petition came up 
for hearing before Shri S. B. Laskar, the 
Additional Sessions Judge, who, by his 
order dated 7-6-1965, dismissed the same 
on confirming all the findings reached by 
the Magistrate, The present revision 
petition under Ss. 439 and 561 A of the 
Code is directed against the order of Shri 
S. B. Laskar. 

3. Shri N. L. Choudhury, appearing for 
the petitioner, canvassed three points to 
support the contention that the order 
made by the Magistrate and confirmed by 
the Sessions Judge is bad in law and so 
has to be quashed. Firstly, it was urged 
that the proper course for the Magistrate 
to follow in the circumstances of the case 
was to proceed under S. 133 rather under 
S. 147 of the Code. The next point taken 
was that while exercising power under 
S. 147 the Magistrate had no jurisdiction 
to direct removal of the obstruction set 
up by Digendra Kumar Deb over the dis- 
puted piece of land. Lastly, it was con- 
tended that an order for costs is wholly 
unjustified in respect of proceedings under 
S. 147. 

In fairness to Shri Choudhury it must 
be stated that he was also critical of the 
findings, reached by the two Courts 
below, that a public road' runs through 
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the land over which Digendra Kumar Deb 
is alleged to have set up the fencing and 
that Tarini Gharan Dey had been using 
that pathway for going to and coming out 
of his homestead. This criticism of Shri 
Choudhury is without merit. It is proved 
from the statements of the witnesses 
examined by Digendra Kumar Deb him- 
self that a public road runs through the 
area fenced by Digendra Kumar Deb. (His 
Honour then discussed the evidence and 
proceeded.) Hence, I overrule the objection 
of Shri Choudhury that, the Magistrate and 
the Sessions Judge had gone wrong in hold- 
ing that a public road runs over tneland in 
dispute and that Tarini Gharan Dey had 
been using that road for going to and 
coming out of his house on its west. 
Mojeoviir,. the concurrent findings of the 
Courts below to that eftect, founded as 
they are on dependable evidence, cannot 
be assailed in this revision petition. 

5. The contention of Shri Choudhury 
that the Magistrate would have been well 
advised to take recourse to the provisions 
of S. 133 in preference to those of S. 147 
is equally untenable. It is ^correct, that 
provisions of the two sections cover 
common field to the extent that they 
embrace cases of nuisance over public 
paths and roads. However, S, 147, in ad- 
dition, also embraces cases of the nature 
of private nuisance for it includes, inter 
aha, a case involving infringement of the 
right of easement which obviously can 
be claimed by an individual. Further, the 
most salient distinction between the two 
sections is that to bring the case under 
S. 147 It has to be established that the 
dispute between the parties is likely to 
cause a breach of the peace, while this is 
obviously not an essential ingredient of 
S. 133. Since in the instant case there was 
a distinct allegation by Tarini Gharan 
Dey that the obstruction set up by 
Digendra Kumar Deb was likely to cause 
a breach of peace between the two parties, 
and since the Courts below have held that 
there was a likelihood of breath of peace 
between them, the case clearly falls within 
the ambit of S. 147 and is not covered be 
the provisions of S. 133. 

5. Shri Choudhury also contended, 
though in a luke-warm manner, that the 
preliminary order passed by the Magis- 
trate on 8-8-1980, being not in the form 
No. XXIV, Schedule V, Criminal Pro- 
cedure Code, the entire proceedings stand 
jvitiated. Form No. XXIV, it will be 
{noticed, refers to the final and not the 


preliminary order passed under S, 147 and 
as such the point raised by Shri Chou- 
dhury is without any substance. Even if 
the preliminary order passed by the . 
Magistrate was defective in some way, it 
is not open to Digendra Kumar Deb to 
cavil at it, while coming in revision against 
the final order passed under S. 147. If he 
had any genuine grievance arising out of 
the preliminary order, he should have 
immediately filed a revision petition 
against that order and not waited 'until 
the final order was passed. It was held in 
the case of Qamaruddin v. Mushtaq 
Ahmad, AIR 1949 All 616, that if in com- 
pliance with an irregular preliminary 
order the parties put in appearance before 
the Magistrate without challenging the 
same in revision, they cannot assail that 
order in a revision, filed against the final 
order, and this is specially so when there 
is nothing to establish that the party had 
been prejudiced by the alleged irregu- 
larity in the preliminary order. Shri 
Choudhury could not mention any irregu-* 
larity respecting the preliminary order 
excepting the one noted above, and which 
has been found to be without any merit, 
nor was be able to satisfy this Court that 
any prejudice had been suffered by his 
client. Therefore, the objection raised by 
him must be negatived. 

6. This brings us to the consideration 
of the point whether while passing a final 
order under S. 147 (2) the Magistrate has 
the authority to direct the removal of the 
obstruction set up by the opposite paity 
over the land in dispute, apart from 
making an order prohibiting any inter- 
ference with the exercise of right over 
that land by the aggrieved party. On the 
authority of AIR 1965 Pat 17, Ram Ishwar 
Singh V. Rambachan Singh, it was con- 
tended by Shri Choudhury that the 
Magistrate can only pass an order prohi- 
biting an interference and not one for 
actum removal of the obstruction. Shri 
H. Dutta, representing the respondent 
herein, cited a large number of authorities 
of the various High Courts holding that 
in a proper case the Magistrate can order 
under sub-s. (2) of S. 147 the removal of 
the obstruction standing in the way of the 
exercise of the right proved to exist in 
favour of the aggrieved party. 

Shri Choudhury conceded that there is 
sharp conflict of judicial opinion in India 
over the question whether the Magistrate 
is possessed of the power to direct removal 
of the obstruction. A perusal of the 
authorities cited at the bar by the parties 
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counsel indicates that the High Courts of 
Lahore, Madras, Allahabad, Assam and 
Mysore, as also the Judicial Commis- 
sioner’s Court at Manipur, are of the view 
that such an order is within the contem- 
plation|of sub-s. (2) of S. 147, while the High 
Courts "of Calcutta, ;Bombay, Patna and 
Nagpur have expressed the contrary opi- 
nion. 

For the last 20 years or so the Judicial 
Commissioners’ Courts for Manipur and 
Tripura have been presided over by the 
same officer. Therefore, the view taken by 
the Judicial Commissioner of Manipur 
has to be respected by this Court unless 
for reasons stated it wants to depart from 
that view. In the case of W. Gulap Singh 
V. Moirangthem Radha Deyi, AIR 1964 
Manipur 24, Tirumalpad, J. C., held that 
after perusal of the -various authorities 
cited before him, he agreed with the view 
expressed by the Assam, Madras and 
jAllahabad High Courts that a criminal 
.Court acting under S. 147 has the power 
'to order removal of obstruction while 
declaring the right of way in favour of a 
party. The conclusion reached by me on 
scrutiny of the relevant authorities is also 
identical. In my opinion, that view is 
not only the practical view to take but it 
is also in accord with the phraseology of 
sub section (2) of S. 147. 

That sub-section provides, 

“If it appears to such Magistrate that 
such right exists, he may make an order 
prohibiting any interference with the 
exercise of such right.” 

In the cases where interference has 
taken the shape of physical obstruction, 
the prohibition of such interference neces- 
sarily implies a direction for removal of 
that obstruction. Any other view would 
make the provisions of S, 147 a dead letter 
in those cases where interference has 
taken the shape of physical obstruction. 
The aggrieved party may have scored 
success after fighting a protracted and 
expensive litigation and yet that success 
may not be of any practical value to him 
if the physical obstruction cannot be 
removed pursuant to an order made under 
sub-s. (2) of S. 147. The Legislature could 
not have envisaged such an eventuality 
with equanimity for we know that the 
Legislature always endeavours to act in a 
practical manner. 

It may be that in certain cases the 
Legislature fails to clothe its intention in 
very precise and scientific phraseology. 
However, it is the primary function of 
the Courts to ascertain the exact intention 
of the Legislature, of course, from the 


words used by it, and then to give effect 
to that intention, unless the words of the 
statute stand in the way either explicitly 
or by necessary implication. I feel that 
nothing said in sub-s. (2) of S. 147 inter- 
diets the Magistrate from directing 
removal of physical obstruction set up by 
the party complained against. Such a 
direction would tantamount to “prohibit- 
ing any interference” with the exercise of 
the right claimed by the aggrieved party. 
It would also lend force and vitality to 
the legislative intendment, besides im- 
parting practical shape to it. Any other 
interpretation of S. 147 (2) would make 
the provision otiose in cases of present 
variety though such cases without doubt 
fall within the ambit of section 147. 

7. In the case of Angappa v, Krishna- 
swami, AIR 1959 Mad 28, it was held, 
while interpreting sub-s. (2) of S. 147, 
that a negative order can include a posi- 
tive direction to make the prohibition 
effective and useful. If an order is to be 
effective, even though it be of a prohibi- 
tive nature, whatever is incidental to the 
prohibition should also be available to 
the Magistrate to pass in the circum- 
stances of each case. It was further 
observed that any interference would in 
very fit cases include the removal of any 
obstruction that has already been placed 
in the exercise of the right by the 
aggrieved party and that it need not have 
reference merely to any interference that 
might occur in the future, and which 
might not possibly occur at all in view 
of the order issued by the Magistrate. 

A Full Bench of the Allahabad High 
Court held in the case of Abdul Wahab v. 
Mohd. Hamid Ullah, AIR 1951 All 238 
(FB), that a power to effectuate a certain 
object which the Legislature has in view 
must be construed as implying the exist- 
ence of all such ancillary powers as are 
necessary for carrying out the intention 
of the Legislature and effectuating the 
object in view. It was observed further 
that in order to make a prohibitory order 
effective, the Magistrate has power to pass 
an order under sub-s. (2) of S. 147 for the 
removal of an obstruction, if without its 
removal the prohibitory order cannot be 
effectively enforced. I respectfully agree 
with the observations made by the Madras 
and Allahabad High Courts if only because 
they give effective and practical shape to 
the order contemplated by sub-s. (2) of 
S. 147. 

8. The last point urged by ShrTChou- 
dhury was that the Magistrate had no 
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authority to iinposo costs of Rs. 10/- on 
Digendra ICuinar Deb. This point is 
equally devoid of merit. Sub-section (3) 
of S. 148*'of the Code prescribes that when 
any costs have been incurred by any 
party to a proceeding under Chap, 11> the 
Magistrate passing a decision under sec- 
tions 145, 146 or 147 may .direct by whom 
such costs shall be paid. Therefore, the 
Magistrate was well within his rights in 
imposing the costs on Digendra Kumar 
Deb. 

9. As a result, the revision petition fails 
and so it is hereby rejected. 

Petition rejected. 


CKl. L. 1. ms IS, G. IC 3051= 

AIR 1970 BOMBAY 324 {V 57 C 57) 
VAIDYA, J. 

M. R. Filial, Petitioner v. M/s. Mofalal 
Vnibhuldiaodas and others, Respondents. 

Criminal Revn. Applns. Nos. 282 to 284, 
357 to 360 and 363 of 1969, D/- 24-4-1969. 

(A) Constitution of India, Article 14 
Equidity before Law — Collection of evi- 
dence against accused and filing charge-sheet 
— Discretionary with police — Prosecution 
of some accused and discharge of others on 
the basis of evidence collected by police — 
Not discriminatory. 

The police have a discretion in collecting 
evidence against the accused and in filing 
a chargesheet. A couit cannot compel tlie 
police to file a chargesheet if tlie police 
come and tell the Court that they are un- 
able to prosecute some persons because they 
have no evidence It cannot be said that 
they have discriminated against the other 
accused against whom they have collected 
evidence. Even if the police are wrong 
and the persons against whom the police 
did not collect evidence had also committed 
offences, it cannot be suggested that tlie 
police have discriminated against the ac- 
cused because they have collected evidence 
against them Similarly, if the police come 
to the conclusion that they cannot file charge- 
sheets against some of the accused because 
of certain opinion given to tliem, all that 
the Court can do is to discharge the accused 
and this cannot he said to be discrimination. 

(Para 9) 

(B) Fonvard Contracts (Regulation) Act 
(1952), Section 22A — Power to search and 
seize books of accounts or other documents 
— Section does not debar police from exer- 
cising powers under Section 165, Criminal 
P. C. AIR 1968 All 338, Diss. from. 

(Para 15) 

(C) Criminal P. C. (1898), Sech'on 165 -— 
Powers under — Section 22A, Fonvard Con- 
tr^tMRcgulation) Act (1952), does not de- 
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bar police from e.\ercising power. AIR 1968 
All 338, Dissented fioni. (Para 15) 

(D) Forward Conti acts (Regulation) Act 

(1952), Section 2 (1) — ‘Ready delivery con- 
tract’ — Merely because the word ‘delivery' 
is written in some of the entries with a 
date, the contracts cannot become ready 
deliveiy contracts. AIR 1968 SC 653, Rel. 
on. (Para 24) 

(E) Fonvard Contracts (Regulation) Act 

(1952), Section 2 (c) — ‘Forward Contract’ 
— Court has to consider real nature of ban- 
sach'ons and real intention of parties at tlie 
date of transactions from the contract as 
well as surrounding circumstances. AIR 
1969 SC 9, Rel. on. (Para 25) 

Cases RefeiTcd: Cluonological Paras 

(1969) AIR 1969 SC 9 (V 56) = 

1968-2 SCR 565, Modi Co v. 

Dnion of India 25 

(1968) AIR 1968 SC 653 (V 55) = 

1968 Cri LJ 661, State of Gujarat 
V. Manilal Joitaram 24 

(1968) AIR 1968 All 338 (V 55) = 

1968 Cri LJ 1325, Bullion and 
Agricultural Produce Exchange Pvt. 

Ltd. V. Forward Markets Commis- 
sion, Bombay 11 

(1965) AIR 1965 SC 1 (V 52) = 

1965 (1) Cri LJ 100, Nilratnan Sircar 
V. Lakshmi Narayan Ram Niwas 16, 19 
(1964) AIR 1964 SC 1300 (V 51) = 

1965-6 SCR 1001, Dhirendra Nath 
V. Sudhir Chandra 14 

(1964) Cri Appl Nos. 753, 797, 798, 

. 799, 800 and 801 of 1963, D/- 
6-4-1964 (Bom) 10 

(1963) AIR 1963 SC 822 (V 50) = 

1963 (1) Cri LJ 809, Radha Kishan 
V. State of Uttar Piadesh 13 

(1962) AIR 1962 SC 63 (V 49) = 

(1962) 2 SCR 694 = 1962 (1) 

Cri LJ 106, Delhi Administration 
V. Ramsing 16 

(1962) AIR 1962 SC 1694 (V 49) = 

1963-1 SCR 98, Collector of Mon- 
ghyr V. Keshav Prasad 14 

(1960) AIR 1960 SC 210 (V 47) = 

1960 Cri LJ 286, State of Rajasthan 
V. Rehman ' 13, 14 

(1956) AIR 1956 SC 44 (V 43) = 

(1955) 2 SCR 925 = 1956 Cri LJ 
140, Matajog Dobey v H. G Bhari 7 
(1955) AIR 1955 SC 191 (V 42) = 

(1955) 1 SCR 1045 = 1955 Cri LJ 
374, Budhan Choudharj' v. State 
of Bihar 7 

(1907) ILR 31 Bom 438 = 6 Cri LJ 
60, Emperor v. Kaitan Duming 
Fernad 16, 19 

Cri Rev Applns Nos 282 and 283 of 1969: 

G A Thakkar with Ashok Desai I/b M/s 
Malvi Ranchhoddas Eamesh Shroff and Co, 
for Accused, P. P Khambata with Ragha- 
vendra A Jahagirdar, Advocates, for Com- 
plainant, Raghavendra A Jahagird.ar. Hono- 
rar}^ Asst to Govt Pleader, for State. 

In Cri. Rev, Appl No 284 of 1969; 
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Ashok Desai I/b M/s Malvi Ranchhoddas 
Ramesli Sliioff and Co., for Accused; P. P. 
Khambata with Raghavendra A, jahagirdar, 
for Complainant; Raghavendra A. Jahagirdar, 
Honorary Asstt. to Govt., Pleader, for State. 
In Crl, Rev, Appls, Nos. 357 to 360 and 363 
of 1969: 


K. D. Shah, Advocate, for Accused; 
Raghavendra A. Jahagirdar, Honorary Asst, 
to Govt. Pleader, for State. 


ORDER; The above 8 applications are 
filed by the accused against whom 8 cases 
are pending in the Court of the Presidency 
Magistrate, 28th Court, Esplanade, Bombay, 
The petitioners pray in these revision aj^ 
plications that the order passed on March 
22, 1969 rejecting the application filed by 
the accused in case No. 957/P of 1968 and 
the charge framed by the Presidency Magis- 
trate on March 25, 1969 against the res- 
pective accused in 8 cases should be set 
aside and the petitioners should be dis- 
charged. As these petitions involve common 
points and relate to common facts, they 
can be disposed of by one judgment, 

2, The particulars of the charges framed 
against the petitioners in the 8 cases may 
be summarised and stated as in a tabular 
form as follows: — 

( For Tabular Form see next page ) 


^Vhea the charges were framed against 
the accused, the accused pleaded not guilty 
and the hearing of the cases has been stay- 
ed by this Court after admitting the above 
revision applications filed by the accused, 

3. The material common facts relevant 
for the purpose of disposing of these revi- 
sion applications are as follows: — 


On January 9, 1963, the Government of 
India issued a notification prohibiting^ for- 
ward contracts for sale or purchase of silver. 
On April 2, 1968 upon a complaint filed 
by the complainant, the Enforcement OfiRcer 
of the Forward Markets Commission consti- 
tuted under the Forward Contracts (Regula- 
tion) Act, 1952, Sub-Inspector of Police, 
Cnme Branch (Drugs Control), C. I. D. 
Bombay suspecting that certain firms of bul- 
lion traders of Zaveri Bazar were conduct- 
ing illegal forward trading in silver in con- 
travention of Section 17 of the Forward 
Contracts , (Regulation) Act, 1952 read with 
the aforesaid notification, raided the premi- 
ses belonging to 8 firms suspected to be 
contravening the Act. During the raid, 47 
persons including the petitioners were arrest- 
ed, several documents found on the pre- 
mises or with the persons arrested were 
seized and the accused were released on bail 
by the police. Thereafter the documents 
seized were scrutinised by the officers of 
the Forward Markets Commission and one 
Pradhan designated as Research OlBcer sent 
reports to the police alleging that the docu- 
^^rits scrutinised disclosed that the firms 
of the petitioners were entering into for- 
1970 Cri.L J. 77 . 


ward contracts in contravention of Sec. 17 
of the Forward Contracts (Regulation) Act, 
1952, The rest of the persons arrested on 
the basis of the documents seized from 
them had merely settled their transactions 
entered into by them by payment of dif- 
ferences, On perusal of the reports sub- 
mitted by the Research Officer Pradhan and 
all the papers and on recording the state- 
ment of Pradhan, the police filed 8 charge- 
sheets against the petitioners on October 31, 
1968. In the meanwhile, the police applied 
to the Court for extension of the period of 
bail of all the aceused from time to time. 
After filing the aforesaid chargesheets, on 
November 15, 1968, an application was 
made on behalf of the police to discharge 
38 of the 47 accused on the ground that 
there was no sufficient evidence to substan- 
tive any charge against them. The learned 
Magistrate immediately discharged the said 
38 persons, 

4, On March 5, 1969, the accused in 
criminal case No. 958/P of 1968 who are 
also the accused in case No. 957/P of 1968 
filed an application for discharging the ac- 
cused firstly on the ground that neither the 
prosecution nor the Court could discrimi- 
nate between the 38 persons who 'were al- 
ready discharged and the present petitioners 
who were all arrested in connection with 
the same kind of offences at the same time 
and place, secondly on the ground that the 
search and the seizure of the documents in 
the case were made without proper autho- 
rity of search warrants under Section 22A 
of the Forward Contracts (Regulation) Act, 
1952 and hence all proceedings consequent 
upon that search were illegal, and thirdly 
on the ground that the allegations and 
charges made in the chargeslieets were 
groundless. It was also prayed in the said 
applications that the questions raised by the 
accused were important questions of the 
validity of the prosecution in view of Part 
III of the Constitution of India and hence 
the case should be referred to the High 
Court under Section 432 of the Code of 
Criminal Procedure, The application was 
supported by Counsel appearing for all the 
accused in all the other cases and it was 
treated as an application common to all the 
petitioners by the learned Magistrate. 

5. By his order passed on March 22, 
1968 the learned Presidency Magistrate re- 
jected the application filed by the accused 
^d proceeded to frame charges in 8 cases. 
On March 25, 1969, he framed charges in 
the 8 cases against the respective accused, 
the particulars of which are briefly stated 
^ove, for contravening the provisions of the 
Forward Contracts (Regulation) Act, 1952, 

6- "pie very contentions which were 
urged before the learned Presidency Magis- 
trate are urged in the above revision ap- 
plications challenging the said order dated 
March 22, 1968 and praying for quashing 
the charges framed against the accused, 
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No of 
Criminal ■ 
Eevision 
Applica. 
tion 

No. of 
the case ' 
in the 
Court of 
Presi- 
dency 
Magis- 
trate. 

Names of the accused 
« (Pe'utioneis) 

) ‘ 

1 

Charges 
under .what 
sections of 
the Forward 
Contracts 
(Regulation) 
Act, 1952 

Brief Particulars of 
the Charge 

i 

1. 282 of 

957/P of 

1. Messrs. Motilal Ynj. 

1. 21 (i), 

1, Between January 1968 

1969 

19G8 

bhukhandas 

2. Shantilal Narayandas. 

' Sonawala. 

8. Pnshpavati Hariyant- 
/lal Sonawala, 

2 1 (a) and 
22. 

and Aiiril, ' 2, 1968 
owned or kept a place 
at 155, Shaikh Memon 
Street, Bombay 2, 
other than place of a 
recognised association 
and used for transact, 
mg forward contract 
in silver in contraven- 
tion of section 17. 


2. 283 of 958/P of 
1969 1968 


S. 284 of 956/P of 
1969 1968 


4. 357 of 960/P of 
1969 1968 


2 . 21 ( 1 ), 

21 (c), 22 

‘ ' I ' 

-do- 1.' 20(e), 22 


2. 20(e), 22 


1. Shantilal Narayandas 21 (]) and 

Sonawala 21 (f) 

2. Jayanti Kapiirchand 
Shah. 

8. Pranjivandas Sham- - 

bharlal Bhatt 

4 NatverlalMathuraclas 
Shab 

1. M/a Rasiliial Man. 1. 21 (i), 

snklal &Oo 21(a), 22 

2. Deoraj Kathodbhai. 

3 Cbandrakant Deora]. - 
bbai. , 

4. Shyamsmidei- Shiv- 2. 21 (i), 

prasad Kabra. 21 (c) and 

22 


2, Accused Nos. 1, 2 and 
3 managed or control!, 
ed the said place, 

1. For entering into a 

prohibited forward 

contract in silver on 
Feb. 14, 1968 with 
hiahendra Ohampaklal 
for the purchase of 2 
bars of silver at the 
rate of Ep. 522.25 
per kg. 

2. For entering into a 

lirohibited forward 

contract m silver on 
Jan. 15, 1968 with 
Ishwarlal Kantilal for 
the piuchase of 2 bars 
of silver at the rate of 
Es 539. 44 per kg. 

For all of them join, 
ing together at 155, 
Shaikh Meinon Street 
Bombay, 2 owned by 
Messrs Motilal VriJ- 
bhukhandas for enter- 
ing into forward con- 
tracts in Sliver. 

1. For using 95, Shaikh 
Memon' Street, for 
transacting forward 
contracts m silver be. 
tween January 1968 
and April 2, 1968. 

2. Partners accused ' Nos. 

2, 3 and 4 and their 
firm accused No. 1 con- 
trolled and kept the 
above place. 
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‘.No. of No of . 
Cnminal ' tbe case 

Eevision in the 
Applica- , Court of 
tion.,'. Presi- 

dency 
.Kagisl 
trate‘ 

6. 358 of’ 962/P of 
' 1969 1968 


6. 359 of 9G3/P of 
1969 ■ 1968 


7. 360 of 9G1/P of 
1969 1968 


8. 863 of 959/P of 

1969 1968 


Names of the accuse 

Charges 

Brief Particulars of- 

(Petitioners) ^ 

I ^ 

under what 
sections of 
the Forward 

the Charge. 

' 

Contracts 



(Begulation) 



Act, 1962 



’ ) • 


-do. 


1. 20(c), 22 


2. -do- 


1. M/s Jamnadas Talk-' 1. 2D(e), 22 

chand. ■ read with 

2. Thakordas Gordhan. 19 
das. 

3. Bhagwandas Gor. 

dhandas. . 

4. Vallabhadas Gor. 

dhandas. 

2 . 20 ( 6 ), 22 
read with 
• 19 


3. 20 (e), 22 
read with 
19 


1. M/s. Easiklal 'Man- S. 20(e) and 

Buklal & Co. 22 

2. M/s. Deorai Katbed- 
bhai. 

3. Chandrakant Beoraj- 
bhai. 

4^. Shyamsunder Shiy- 
prasad Kabra. 

1. Devraj Eathedbbai. S. 21 (i) and 

2. Gordhandas Khated- S. 21(f) 
bbai. 

3. Bamnarayan Bam- 
dhan Karamii. 

4. Badrinarayan H«era- 
lal. 


1. For entering into Teji 
option with Moti Vnj- 
bhukban for 26 units 
of silver between 
March 24, 1968 and 
April 1, 1968. 

2. For entering into 
Mandi option with 
jDivan during the same 
period. 

1. For entering into 
‘Jota’ option with V. 
Navnit for 2 units of 
Silver on February 29, 
1968. 


2. For entering into 

‘Jota’ option with 

Sunder Tulsi for 2 
units of silver on Feb- 
ruary 19, 1968, 

3. For entering into 

‘Jota’ option with 

Keshav Chunilal for 2 
units on February 19- 
1968. 

For entering into for, 
ward contract with 
Jethibai Pattodia on 
March 4, 1968. 


For joining together 
on April 21, 1968 at 
96, Shaikh Memon 
Street, an unauthoris- 
ed place, for transact- 
ing forward contracts. 


contention raised is that the 
viid 8 petitioners in the afore- 

discharge of the 38 
of above is hit by the vice 

3 prohibited under Art. 14 

ntie? u any a'u'tho- 

ShiHnn Article 14 of the Cob- 

requires the State* not to 
or pcrsra equality before the laws 

9 protection of laws in' the territory 


of India. It is difficult to appreciate how 
•the petitioners who are being prosecuted 
under the Forward Contracts (Regulation) 
Act can contend that they are denied^ equa- 
hty before the law or equal protection of 
the law merely because some other persons 
are not prosecuted Reliance was placed, 
-however on the decision of the Supreme 
Court in Budhan Choudhary v. State of 
Bihar, (1953) 1 SCR 1045 = (AIR 1955 
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'SC 191) where the scope of the protection 
afforded by Article 14 was discussed in the 
context of an attack on Section 30 of the 
Criminal Procedure Code which empowered 
the State Goveinment in certain areas to 
invest any District Magistrate, Presidency 
Magistrate or Magistrate of the' first 
with power to try as a Magistrate all of- 
fences not punishable with death and it was 
held by the Supreme Court that Section 30 
of the Code of Criminal Procedure did not 
infringe the fundamental right guaranteed 
by Article 14 of the Constitution after lay- 
ing down the test of permissible classifica- 
tion for purposes of legislation. Their Lor^ 
ships did observe m that case at p. 1049 
(of SCR) = (at p. 193 of AIR). 

“It IS also well established by the deci- 
sions of this Court that Article 14 condemns 
discnminafion not oniV hf a suhstsative lan' 
but also by a law of procedure.” 

Counsel for the. accused also relied on 
Mataiog Dobey v. H. C. Bhari, (1955) 2 
SCR 925 = (AIR 1956 SC 44) in which 
the question of the validity of Section l97 
was challenged on the basis of discrimina- 
tion and once again the Supreme Court con- 
sidered the scope of the protection aflForded 
by Article 14 and held that Section 197 of 
the Criminal Procedure Code could not be 
challenged on the ground that it violated 
Article 14 of the Constitution of India and 
it was held further that Article 14 did not 
render Section 197 of the Code of Criminal 
Procedure ultra vires as the discrimination 
on the part of the Goverment to grant sanc- 
tion against one public servant and not 
against another was based on rational cla.ssi- 
fication 

8. In the instant cases, in my opinion, 
no question of discrimination arises because 
the 38 accused who were discharged can- 
not be said to be similarly placed or situated 
as the petitioners. The Police had not filed 
any charge-sheet against those 38 persons. 
In their application for discharge of those 
38 persons the police stated that there was 
no evidence on the basis of which they 
could be prosecuted. That is not the case 
so far as the petitioners were concerned. 
The police have not only filed the charge- 
sheets and supplied the statements and docu- 
ments on which they relied but contended 
that the present petitioners ought to be pro- 
secuted It IS argued, that in their appli- 
cation for discharging the 38 accused it was 
stated gs follows: — 

“It IS ascertained that some of the ac- 
cused mentioned in the margin have enter- 
ed into weekly delivery contracts in silver 
and settled them by payment of differences 
instead of actual delivery. It was contend- 
ed that this type of contract amounted to 
forward contract. On the other hand it was 
opined by the Attorney General of India 
,that a ready delivery contract cannot be said 
to be forward contract only because it is 
not settled by actual delivery. On this 


point the Forward Markets Commission fol- 
lowed the opinion of the Attorney General 
of India and advised the police to act ac- 
coidingly. The papers were then sent to 
the Chief Police Prosecutor for opinion and 
we have been advised to hold that the 
charge under Section 20 (e) cannot he sub- 
stantiated under these circumstances.” 

The case of the accused is that the papers 
relied on by the prosecution against the 
petitioners revealed only ' weekly delivery 
contracts and settlement by payment of dif- 
ferences instead of actual delivery. The 
accused submitted that the conditions and 
terms on which those contracts were enter- 
ed into were identical with the conditions 
and terms on which the 38 discharged per- 
sons entered into contracts and hence the 
accused were similarly placed with the other 
38 persons and the police could not discri- 
minate against the petitioners by prosecut- 
ing them and discharging the 38 persons 
who had entered into similar contracts. 

9. There is no merit in this contention, 
It is not correct to state that the contracts 
which the petitioners entered into were 
weekly delivery contracts settled by pay- 
ment of differences. The allegations of the 
police in the chargesheet are that the con- 
tracts which the accused entered into were 
forward contracts and not ready deliveiy 
contracts. The police have a discretion in 
collecting evidence against the accused and 
in filing a chargesheet It is now settled 
that a court cannot comply the police to 
file a chargesheet if the police come and 
tell the Court that they are unable to pro- 
secute some persons because they have no 
evidence It cannot be said that they have 
discriminated against the other accused 
against whom they have collected evidence. 
Even assuming that the police were wrong 
and tire 38 persons against whom the police 
did not collect evidence had also commit- 
ted offences, it cannot be suggested that the 
police have discriminated against the pre- 
sent accused because they have collected 
evidence against them. Similarly, if the 
police come to the conclusion that they can- 
not file chargesheets against some of the 
accused because of certain opinion given to 
&em, all that the Court could do was to 
discharge the accused and this cannot be 
said to be discrimination Merely because 
the police stated their inability to prosecute 

j r persons, they cannot be prevent- 

u u ™ P™s'^cutmg the present accused on 
the basis of the evidence which they have 
collected. The learned Presidency Magis- 
trate was, therefore, right in overruling the 
contention raised by the petitioners and m 
holding that no question of interpretation 
of Article 14 arose in this case. 

10. The second contention raised on be- 
half of the petitioners is that the prosecu- 

,tion of the petitioners is based on evidence 
collected during the raid carried out on 
April 2, 1968 and this raid and search of 
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the papers belonging to the accused was 
illegal because the police had not applied 
for a search warrant under Section 22A of 
the Forward Contracts (Regulation) Act, 
1952, The learned Presidency Magistrate 
overruled this contention following an un- 
reported judgment dated April 3/6, 1964 by 
Mr, Justice Ghitale and Mr. Justice Palekar 
in ■ Criminal Appeals Nos. 753, 797, 798, 
799, 800 and 801 of 1963 (Bom) in which 
the conviction of the accused under Sec- 
tions 20 (e) (i) and 21 (f) of the Forward 
Contracts (Regulation) Act, 1952 was chal- 
lenged inter alia on the ground that the 
search made by the police without a war- 
rant issued by the Presidency Magistrate 
was illegal. On this question Mr. Justice 
Palekar observed: — 

‘It was, however, contended on their be- 
half that the search itself was illegal, be- 
cause there was no search warrant issued 
by the Presidency Magistrate as required by 
Section 22A of the Act. It is true that under 
Section 22A of the Act, any Presidency 
Magistrate or a Magistrate of the first class 
is empowered by warrant to authorize any 
police officer not below the rank of Sub-Inspec- 
torto enter upon and search any place and 
seize books of accounts and other documents 
relating to options in goods, It is also not 
disputed that the officers who raided the 
place did not have any warrant issued by 
the Presidency Magistrate. It is, however, 
‘Ope noted that the particular offences svith 
which these respondents have been charged 
^°Snizable offences under Section 23 
ot the Act, and, therefore, when a complaint 
was filed before the investigating officer 
With regard to the commission of the of- 


ence, the investigating officer was entitled 

Code of Crimina] 
s®^rch any place for anything 
investigating officer had reason- 
sarv believing that it was neces- 

rin ® investigation. We 

ducted’ search con- 

Xr infnv officers in this case 

offence given of a cognizable 

Apart frnm bound by this decision. 

With the • ^ io agreement 

Palekar ^^''ossed by Mr? Justice 

m3 Proeed (2) of the Code of Cri- 
under anv that all offences 

inquired b® investigated, 

according fn and otherwise dealt with 

of Criminal Provisions, of the Code 

enactment for subject to any 

lating the time being in force regu- 

ffiquiring place of investigating, 

with such nffi or otherwise dealing 

'vard 23 of the For? 

under:— (Regulation) Act, 1952 is as 


anything containec 
nces .shall be deemed tc 


cognizable within the meaning of that Code, 
namely: — 

(a) an offence falling under sub-clause (ii) 
of Clause (a) of Section 20 in so far as 
it relates to the failure to comply with any 
requisition made under sub-section (3) of 
Section 8; 

(b) an offence falling under Clause (d) of 
Section 20; 

(c) an offence falling under Clause (e) of 
Section 20 other than a contravention of 
the _ provisions of sub-section (3 A) or sub- 
section (4) of Section 15; 


(d) an offence falling under Section 21. 
The offences charged against the petitioners 
in the present cases are, under Section 23, 
cognizable. There is no provision in the 
Forward Contracts (Regulation) Act regu- 
lating the manner or place of investigating 
of the offences by the police, 

11. It is, however, contended by Mr. 
Thakkar, the learned Counsel appearing for 
the petitioners in Criminal Revision Appli- 
cation No. 282 of 1969, by Mr. Desai, the 
learned Counsel for the petitioners in Cri- 
minal Revision Application No. 283 of 1969, 
and by Mr. Shah, the learned Counsel ap- 
pearing for the petitioners in the other cases, 
that the police officer cannot exercise his 
powers under Sections 157 and 165 of the 
Criminal Procedure Code and search the 
place of offence without the authority of 
a warrant issued under Section 22A, Now 
Section 22A is as under: — 

"(1) Any Presidency Magistrate or a 
Magistrate of the first class may, by warrant, 
authorise any police officer not below the 
rank of sub-inspector to enter upon and 
search any place where books of account 
or other documents relating to forward con- 
tract or options in goods entered into in con- 
travention of the provisions of this Act, may 
be or may be reasonably suspected to be 
and such police officer may seize any such 
book or document, if in his opinion, it re- 
lates to any such forward contract of option 
in goods. 

(2) The provisions of the Code of Crimi- 
nal Procedure, 1898, shall, so far as may 
be, apply to any search or seizure made 
under sub-section (1) as they apply to any 
search or seizure made under the authority 
of a warrant issued under Section 98 of the 
said Code.” 


The contention raised on behalf of the 
defence is sought to be supported by a dec^ 
sion of a single Judge of the Allahabad 
High Court in The Bullion and Agricultural 
Produce Exchange Pvt, Ltd v. 

Markets Commission, Bombay, Ain -tytio 
Ml 338 where the learned Judge dissented 
from the aforesaid decision of Mr. Justice 
Chitale and Mr. Justice Palekar on the 
ground that the matter was not ffiscussed 
in detail and -he was unable to endorse the 
view point expressed by this Court. With 
utmost respect, the learned Judp was not 
right when he said that the matter was not 
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discussed. The passage from the judgment 
quoted above shows that this Couit has dis- 
cussed the contention and arrived at its con- 
clusion after taking into consideration the 
provisions of the Criminal Procedure Code 
and the Forwaid Contracts (Regulation) Act. 

12. Apart from that, in my opinion, the 
view expiessed in tiie Allahabad decision is 
not only contrary to the plain terms of Sec- 
tion 5 (2) of the Code of Criminal^ Proce- 
dure but is inconsistent with the aim^ and 
object of the Forward Contracts (Regula- 
tion) Act in making certain offences under 
that Act cognizable. Tire enactment of Sec- 
tion 22A in that Act was clearly intended 
to enable a Magistrate to issue a search 
warrant authousing any police officer not 
below the lank of a Sub-Inspector to enter 
upon and search any place where books of 
account and odier documents relating to 
forward contracts or options in goods enter- 
ed into in contravenfaon of the piovisions 
of that Act may be or may reasonably be 
suspected to be But for this section, a 
Magistrate could issue a search' warrant 
only under the provisions of Section 96 oi 
98 of the Criminal Procedure Code which 
perhaps, would not cover a case of a place 
where books of account or other document's 
relating to forward contracts or options in 
goods might be or might reasonably be sus- 
pected to be. Section 22A must he harmo- 
nised with Section 23 which makes the of- 
fences mentioned therein, cognizable, which 
means that not only can the police arrest 
the accused wthout warrant but investigate' 
the offences under Chapter XIV of the Cri- 
minal Procedure Code In the' absence of 
any specific provisions in the Forward Con- 
tracts (Regulation) Act preventing the police 
from exercising their powers of search undet 
Section' 157 or 165 of the Criminal Proce- 
dure Code and in the absence of any ‘other 
provision regulating the manner of investi- 
gation by the police, contained in the Act, 
I find it impossible to agree with the' view 
expiessed in the Allahabad case. 


13. Moreover, Mr. Justice Sabsh Chandra 
who decided 'that case, with utmost respect, 
appears to have assumed that Section 22/i 
is a specific provision relating to the search 
of places by the police, wlrich it is not. As 
Stated- above, Section 22A is only an en- 
abling provision enabling the police to arm 
themselves with a warrant from the Magis- 
^ ^he police consider it necessary Ic 
avoid allegations being made against them, 
it confers a power on the Magistrate tc 
issue a warrant which he could not have 
perhaps issued under the provisions of the 
Criminal Procedure Code. The leam'ec 
J^udge has referred to a decision of the 
Supreme Court in State of Rajasthan v Eeh- 
man, AIR I960 SC 210 in which the. ac- 
cused was acquitted because be xvas prose- 
cuted aftei a search which was in contia- 
vention of the provisions of Section 165' ol 
the Criminal Procedure Code and that ac- 


quittal was confirmed by the Supreme Court.- 
A contention was raised before the Supreme 
Court that the bieach of tlie, provisions of 
Section 165 was merely an irregularity and 
not an illegality. But that; contention was 
not allowed to be raised because it was not 
raised in tlie two ■ Com ts below. (See para. 
10 at p. 218 ) In Radha Kishan v. State of 
Uttar Pradesh, AIR 1963 SC 822 a larger 
Bench of the Supreme Court held that a 
search in contravention of the provisions of 
Section 103 and 165 of the Code of Crimi- 
nal Procedure could be resisted by the per- 
son whose' premises were sought to be 
searched and because of , the illegality of 
the search, the Court may examine care- 
fully the evidence regarding the seizure, but 
beyond these two consequences, no further 
consequences ensued. 

’ ,14. ' It Is difficult to appreciate how the 
decision of the Supreme Court in AIR 1980 
SC 210 could be relied on for the conclm 
Sion ' of the ‘ learned Judge that Section 165 
of the Criminal Procedure Code was not 
available for an inveshgation by the police 
of, an offence under the Forward Contracts 
(Regulation) 'Act, 1952 The learned Judge 
has furtlier referred to Collector of Monghyr 
•V Kesha'v Prasad, AIR 1962 SC 1694 and 
Dhirendra Nath v,' Sudhir Chandra, AIR 
1964 SC 1800 which lay down the pnnci- 
ples - of interpretation of statutes regarding 
the (question as to whether certain provi- 
sions' are mandatory or diiectory in tlie con- 
text of' the words like 'shall’ or ‘may’ and 
has .held ’ that - although tlie word ‘may’ is 
used in Section 22A of the Forward Con- 
tracts , (Regulation) Act, 1952, it should be 
construed, as a mandate^ provision. With 
the ^e'atest respect, I must say that I can- 
not follow how this conclusion can be ar- 
rived on the basis of the two decisions of 
the Supreme Court 'relied upon by the 
learned Judge! ' ’ 

■ '15. -In my view; therefore, Sechon 22A 
of. tlie .Forward Conti acts (Regulation) Act 
does not debar the police from exercising 
the powers under Section 165 of the Crimi- 
nal Procedure Code. . . . . 

16. Mr, Thakkar 'further argued that the 
decisions of the Supreme Court in Nilratan 
Sircar'v Lakshmi Narayan Ram Niwas, AIR 
1965 "SC 1, Delhi' Administration v. Ram- 
sing, (1962) 2 SCR 694 =.(AIR 1962 SC 
63) '.and decision of this Court in Emperor 
V. Kaitan Burning Femad, (1907) ILR 31 
Bom 438 = (6 Cri LJ 60) supported his 
contention that Section 22A excluded the 
operation of Section 165 • of the Criminal 
Procedure Code ' . : 

' 17. ‘Now Niiratari’s case, AIR 1965 SC 1 
was under the Foreign Exchange Regulation 
Act under which the Director of Enforce- 
ment was entitled to retain articles seized 
by him under Section 19A and it was held 
tbatr the ’ Magistrate cannot exercise his 
powers under the Criminal • Procedure Code 
in' conneebon' with properties seized under 
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sub-section (3) of Section 19 of the Act. 
There is a clear and specific provision under 
Section 19A vnth regard to the manner of 
dealing with articles seized by the Director 
of Enforcement, and in -view of Sec. 5 (2), 
of tlie Criminal Procedure Code, it was 
patent that this specific provision excluded 
the powers of the Magistrate to order dis- 
posal of the articles under the Criminal Pro- 
cedure Code. 

18. In the Delhi Administration’s case, 
1962-2 SCR 694 = (AIR 1962 SC 63) Ae 
Court was concerned with the investigation 
by the special poh'ce officers under the Sup- 
pression of Immoral Traffic in Women and 
Girls Act, 1956, which contains special^ 
mandator^" provisions regarding the investi- 
gation of the offences under that Act and 
hence it was held that the ordinary police 
officer could not exercise the powers under 
the Cnminal Procedure Code and investi- 
gate the offences under that Act. 

■ 39. In (1907) ILR 31 Bom 438 = (6 Cri 
LJ 60) the q^uestion was whether the pre- 
sumption under the Bombay Prevention of 
Gambhng Act was properly raised and this 
depended on the question as to whether the 
search was made in accordance with the 
provisions of that Act which contained a 
special provision xvith regard to the search 
of places where gambling was going on or 
where gambling was suspected to be go- 
ing on. 

' 20. All these cases are, in my opinion, 
easily distinguishable because in these cases 
there were special provisions under the res- 
pective special enactments which would 
override the general provisions of the Crimi- 
nal Procedure Code. That is not the case 
under the Forward Contracts (Regulation) 
Act, 1952 which lays down that certain of- 
fences are cognisable which necessarily im- 
plies that the police can investigate those 
offences under Chapter XIV of the Code of 
Criminal Procedure; and there is no provi- 
sion made in the Act regulating the maimer 
of investigation by the police. Hence the 
contention of the petitioners that the prose- 
cution of the petitioners is illegal because 
no warrant was issued under Section 22A 
of the Act must be rejected. 

- 21. The third contention strenuously 
urged by the Counsel for the petitioners is 
that under Section 251A (2) of the Criminal 
Procedure Code, it was the duty of the 
Magistrate to discharge the petitioners as 
the charges levelled against them in the 
respective chargesheets were groundless. It 
\yas contended that under Clause (3) of Sec- 
tion 251A a charge could be framed by the 
Magistrate if on a consideration of all the' 
documents referred to in Section 173 and 
such further examination being made and 
the prosecution and the accused being given 
an opportumty of being heard, the Magis- 
trate was of the opinion that there was a 
ground for presuming that the accused had 


committed offences under the Forward Con- 
tracts (Regulation) Act, 1952. But in all 
these cases, the only documents that were 
filed along with the chargesheet under Sec- 
tion 173 were the statement of the Research 
Officer and reports submitted by him with 
annextures and these reports and annexmres 
of statements of accounts according to the 
Counsel for the accused, did not afford any 
ground for prosecuting the accused. Mr. 
Thakkar drew my attention to these state- 
ments of accounts and contended that there 
was nothing, therein from which the Court 
could infer or presume that the accused had 
entered into forward contracts in contra- 
vention of -the Act. He submitted that the 
statement of the complainant at whose in- 
stance the search was carried out was not 
supph'ed to the accused and there was no 
material other than the leport of the Re- 
search Officer relied upon by the police in 
filing tlie chargesheet He further contend- 
ed that even the Research Officer in his re- 
port had stated that the entries in the ac- 
counts which were seized showed the deli- 
very dates in respect of the contracts and 
in view of that, it could not be said that 
the contracts that were recorded in the 
statements of accounts were a forward con- 
tracts. With reference to the inference 
made by the Research Officer that merely 
because the delivery of silver was not made 
or payment of the pnce was not made 
mthin 11 days and the transactions were 
carried forward by cross transacb'ons, it does 
not cease to beconie a forward contract, he 
argued that, it could not be necessarily 
argued, on the basis of these facts that the 
contracts were forward contraets. Mr. Desai 
further contended that the inference of the 
Research Officer that the transactions were 
carried forward w’as itself not correct as 
they appeared to be independent transac- 
tions. It was submitted that in any event, 
the Court would not be justified in fram- 
ing a charge merely relying on the opinion 
of a Research Officer which, according to 
them, would not be relevant or admissible 
under Section 45 of the Indian Evidence 
Act or under any other provision of law. 

22. , There is no substance in any of 
these contentions. It is not possible at this 
stage to decide finally whether the contracts 
which are recorded in the statements of ac- 
counts annexed to the reports made by the 
Research Officer are fonvard contracts or 
ready dehvery contracts as defined by For- 
ward Contracts (Regulation) Act, 1952. It 
fr true that the charges appear to have been 
framed relying on the statement of the 
Research Officer and the reports as well as 
the statements of accounts. Now “forward 
contract” is defined in Section 2 (c) of the 
Act to mean 'a contract for delivery of goods 
at a future date and which is not a ready 
delivery contract. “Ready delivery con- 
tracC is defined in Section 2 (i) of the Act 
as iollows: — ■ 
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“Ready delivery contract" means a con- 
tract which provides for the delivery of 
goods and the payment of a price therefor, 
either immediately or within such period 
not exceeding eleven days after the date 
of the contract and subject to such condi- 
tions as the Central Government may, by 
notification in the Ofiicial Gazette, specify 
in respect of any goods, the period under 
such contract not being capable of extension 
by the mutual consent of the parties thereto 
or otherwise.” 

According to the prosecution, the statements 
of accounts annexed to the report of the 
Research Officer do not show that any deli- 
very of the silver or payment of the price 
was to be made within 11 days after the 
date of the contract because the course of 
transactions revealed by these statements of 
accounts shows that the price of the silver 
bars or units sold and bought were never 
credited or debited. What were credited 
and debited were merely the quantity of sil- 
ver and the price or the rate; and further 
at no time were the contracts settled by 
payment of the price or the delivery of the 
goods. The petitioners only settled the dif- 
ferences to be paid or received and hence 
although in some of the statements of ac- 
counts delivery dates are indicated, the con- 
tracts weie not ready delivery contracts as 
they neither provided for the delivery of 
goods nor the payment of price therefor 
either immediately or within a period not 
exceeding 11 days after the date of the con- 
tract. 

23. Mr, Thakkar, however, on the other 
hand, repelled these contentions on the 
ground that merely because delivery was 
not made or price was not paid or only dif- 
ferences were paid and the contracts were 
earned forward, it could not be said that 
fbey were not ready delivery contracts as 
d^ined under the Act. He submitted that 
what the Court has to consider is whether 
the contracts provided for the delivery of 
goods and the payment of price therefor, 
either immediately or within such period 
not exceeding 11 days after the date of the 
contract and the fact that the quantity is 
mentioned along with the price and it is 
debited was enough to show 
that the payment of the price was contem- 
plated and the fact that the deliverrlate 
■ was admittedly mentioned in these ^state- 
inents of accounts further showed that deli- 
V ry of goods was also contemplated Mr 
Desai supplemented this argument by fur- 

S thf^tf because subseqult 

to the date of the contract the parties have 

riffhN ^ vl"'- contracts and settled the 

rights and liabilities under the old contract 

^ imputing an intention to the 

ff 
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has led evidence and the defence statements 
or evidence, if any, are recorded in support 
of their contentions. At present I am only 
concerned with the question as to whether 
the learned Piesidency Magistrate was justi- 
fied in framing the charges against the ac- 
cused on the basis of the documents, state- 
ments and papers before him filed with the 
chargesheets and I have no doubt that he 
was fully justified in framing the charges 
and enquiring further into tlie matter giving 
an opportunity to bodi the parties to lead 
evidence in accordance with Jaw. Although 
there are 8 cases, the charges framed are 
substantially based on the entries in the 
Sauda books and other books seized from 
the respective accused at the premises and 
the presence of the accused at the two pre- 
mises situated at 155 Memon Street and 95 
Shaikh Memon Street. I have carefully 
considered all the entries and I find that 
the leained Magistrate was right in holding 
that there was ground for presuming that 
the accused had committed offences charged 
against them. At present, apart from the 
contention of the accused that the contracts 
were ready delivery contracts, there is noth- 
ing on the record which would jusfafy the 
Court in holding that the contracts were 
ready delivery contracts, because none of 
these entries shows prima facie, that deli- 
very and payment were contemplated within 
11 days from the date of the contract. Merely^ 
because the word ‘delivery’ is written in some! 
of the entries with a date, the contracts 
cannot become ready delivery contracts In 
State of Gujarat v Manilal Joitaram and Co, 
AIR 1968 SC 653 the Supreme Court con- 
sidered certain ti'ansactions on paper in the 
context of the provisions of Section 18 of 
the Fomard Conti acts (Regulation) Act and 
Section 20 (1) and Mr, Justice Hidayatullah, 
as he then was observed; 

It is also clear that the contracts, ah 
though they appeared to be non-transferable 
specific dehvei-y contracts were not intended 
to be completed by dehvery immediately ,or 
Within a period of 11 days from the date 
of the contract. In fact week after week 
contracts were cancelled by cross-transac- 
tions and there was no delivery. Instead 
ol payment of price, losses resulting from 
the cross-transactions were deposited by the 
operators in loss with the Association, Fur- 
ther, on the due date also, there was no 
delivery but adjustment of all contracts of 
sales against all contracts of purchase be- 
tween the same parties and dehvei-y was of 
the outstanding^ balance. Even this' delivery 
was often avoided by entering into fresh 
contracts at the late prevailing on the due 
date, as part of the transactions in the next 
^nod. There is evidence also to establish 
this In other words the transactions on 
paper did seem to comply with the regula- 
tons but in point of fact they did not and 
the Association auanged for settlement of 
the entire transactions (barring an insignifi- 
cant portion, if at all) without delivery.” 
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In view of these facts and circumstances, 
the Supreme Court set aside an order of 
acquittal passed by the Gujarat High Court 
and convicted the accused in that case 
under Clauses (b) and (c) of Section 21, 

25. With respect, these principles of 
finding out the real nature of the transac- 
tions have to be apphed to the facts of 
the present case and the learned Presidency 
Magistrate will have to find out what is 
the true nature of the transactions in the 
statements of accounts which are annexed 
to the reports of the Research Officer filed ' 
along with the chargesheet, It is open to 
the accused to point out and, if necessary, 
to lead evidence to show tliat whatever has 
been 'I'ecorded by them relate only to ready 
delivery contracts. It is also open to the 
prosecution to prove in accordance with, law 
that all the entries made were relating to 
the transactions prohibited under the For- 
ward Contracts (Regulation) Act. The Court 
will have to consider the real nature of the 
transactions and the real intention of the 
parties at the date of the transactions from 
the contracts as well as all the surrounding 
circumstances. See Modi Co. v. Union of 
India, AIR 1969 SC 9. 

26. For these reasons, I find that the 
orders passed by the learned Presidency 
Magistrate are proper and in accordance 
ivith the law and dismiss all the revision 
apphcations. The stay granted by this 
Court is vacated and the rule is discharged. 
Record and proceedings to be sent down 
immediately. 

Order accordingly. 


1970 CRI. L. J. 1225 (Yol. 76, C. N. 306) = 
AIR 1970 CALCUTTA 384 (V 57 C 69) 

D. BASU, J. 

Sunil Kumar Ghosh, Petitioner v State of 
West Bengal and others. Opposite Parties, 
Civil Rule No, 1303 (W) of 1965, D/- 
29-5-1969. 

(A) Constitution of India, Article 311 (2) 
and Proviso (a) — Reasonable opportunitv 
for dehnquent — Words “criminal charge” 
in Proviso (a) — Meaning — Delinquent 
convicted under Section 29. Police Act and 
dismissed — Article 311 (2) Proviso (a) ap- 
pues Hence Article 311 (2) is inappli- 
cable. 


The offence under Section 29 Police A 
is created by a special statute. It is a criir 
nal offence and a charge thereof is a “crin 
nal charge within the meaning of Art. 3] 
(2) Proviso (a). Article 311 (2) therefo 
wes not apply to his dismissal based ( 
that conviction. The delinquent in such 
c^ cannot question an inquiry held und 
Artcle 311 (2) on the ground that his se 
vice records were referred to without noti, 
to him. AIR- 1966 Andh Fra 72 and A1 

JM/DN/ES95/69/JRM/G 


1946 Mad 375 and AIR 1957 Punj 97 and 
AIR 1959 Assam 134 and Salmond on Torts 
10th Edn. Pp, 2 and 7, Torts by Winfield, 
7th Edn Pp. 10 and 11, Outline of Crimi- 
nal Law by Kenny, 16th Edn. P. 539 and 
Criminal Law by Wilshare, 17th Edn. Pp. 1 
and 2, Foil. (Paras IS, 19, 22, and 26) 

(B) Constitution of India, Article 311 (2) 

and Proviso (a) — Exemption from holding 
inquiry and giving opportunity under Arti- 
cle 811 (2) — Exemption is for benefit of 
administration and is conducive to public 
interests — Government not estopped from 
claiming such exemption even after inquiry — 
(Evidence Act (1872), Section 115). AIR 
1961 SC 619, Dist. (Para 24) 

(C) , Constitution of India, Article 311 (2) 

— Reasonable opportunity to delinquent — 
Police officer absenting from duty, disnussed 

— No .suspension order passed — Notice for 
treating absence as leave without pay not 
^ven — Extraordinary leave not sought^ — 
Earned leave due to delinquent — Period 
of absence tiU disnussal date cannot be 
treated as exfa-aordinary leave without pay 

— Delinquent entitled to full salary as if 
on dutv% AIR 1968 SC 240, Applied. 

(Paras 27, 28 and 29) 

Cases Referred: Chronological Paras 

(1968) AIR 1968 SC 240 (V 55) = 

1968-1 SCR 335, Gopalkrishna v. 

State of M. P. 28 

(1966) AIR 1966 Ahdh Pra 72 (V 53) = 

1966 Cri LJ 251, Re Nagabhushan 21 
(1961) AIR 1961 SC 619 (V 48) = 

1961-3 SCR 386, AJcshaibar Lai v. 


Vice Chancellor 24 

(1959) AIR 1959 Assam 134 (V 46), 
Jagadindsa v. I. G. of Assam Rifles 21 
(1957) AIR 1957 Punj 97 (V 44) = 
1956-30 ITR 423, Durga Singh v. 

State of Punjab 21 

(1946) AIR 1946 Mad 375 (V 33) = 

1946-1 Mad LJ 249, Venkatarama . 

V. Province of Madras 21 


Nani Coomar Chakrabort}', Chiltotosh 
Mukherjee and Jamini Kumar Baneqee, for 
Petitioner; B C. Dutta and Murari Mohan 
Dutta, for Opposite Parties. 

ORDER: This Rule raises a short but nice 
question of law. 

2. I. That question, apart from others 
raised in the Petition (which will be dealt 
with hereafter) is — 

2a. VTiether ‘conviction on a criminal 
charge’, in Proviso (a) to Article 311 (2) of 
the Constitution includes conviction of a 
statutory offence. 

3. The Petitioner, a Sub-Inspector of 
Police, w'as, at the material time, serving as a 
District Enforcement Officer of 24 Parganas 
By an order of December 19, 1959, passed 
by the Supdt. of Police, he was transferred 
to Nadia with effect from January 2, 1960 
and directed to undergo training in Finger- 
]OTnt (Annexure^ A to the Petition) from 
there. The Petitioner made representations 
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during the pendency of which another older 
was issued by the Addl. Supdt, of Police 
(Enforcement) of, 24'Parganas on Maich 22, 
1960, by which he was asked not , to dis- 
chaige any duties as a Police Officer in the 
Dt of 24-Pai:ganas as he had been transfer- 
red away from the district with effect from 
January 8, 1960. As he did not still com- 
ply with the said order of transfer, a com- 
plaint was lodged against him, under orders 
of the Superintendent of Police, 24-Parganas 
foi alleged offence undei Section 29 of the 
Police Act, for violation of the order of 
tiansfei This ended in the conviction of 
the Petitionei by the Magistrate, 1st Class, 
Allpore on November 25, 1961, and the 
Petitioner was sentenced to pay a fine of 
Rs 100 or, in default to undergo simple 
imprisonment for one week His appeal 
against this sentence was dismissed (Annex- 
ure P) and so was liis application for revi- 
sion to this Court, wheie it has been held 
that he was cleaily guilty of violating the 
ordei of tiansfer to Nadia (Annexure H). 

4. .Thereupon on December 28, 1963, he 
was served with the charge-sheet at An- 
nexure I. The Petitioner pleaded not guilty 
to the charge There was a proceeding 
held upon the charge by the Superintendent 
of Police, 24-Parganas and on May 30, 1964, 
he recommended (Annexuie N/1) that — 

(a) The Petitionei be dismissed from ser- 
vice, 

(b) His period of absence fiom duty fiom 
January 8, I960 till the date of dismissal 
be treated as extiaordinaiy leave without 
pay 

5. The Deputy Inspectoi-Geneial of 
Police approved of the order proposed (An- 
ne,xure O) and, in pursuance thereof, the 
order at Annexuie P, dated July 2, 1964 was 
passed, dismissing the Petitioner with effect 
from that date on which a copy of the 
Deputy Inspectoi -General’s order had also 
been served upon him. Annexure Q is an 
order of the Superintendent, asking for a 
return of the unifoims and appointment 
certificate in view of the foiegoing order of 
dismissal. 


have an opportunity of being heaid and 
thereaftei to make a representation against 
the penalty proposed, where that penalty is 
dismissal, removal or reduction in lank of 
a peison holding a civil post under the Gov- 
einment There is no dispute as td a Police 
Officer holding a civil post undei the State 
Government, so as to be entitled (o the 
protection of Clause (2) of Article 311. 

8. But the application of the' entire 
Clause (2) of Article 311 is excluded by 
Proviso (a) which says — 

‘Trovided that tins clause shall not 
apply— 

(a) where a person is dismissed or le- 
moved or reduced in lank on the ground 
of conduct which has led to his conviction' 
on a criminal chaige”. 

9/ The Petitioner has been convicted of 
the offence under Section 29 of Ihe Police 
Act for violating the order of transfer to 
Nadia. But it is contended on behalf of 
the Petitioner by Mr. Chakravarty, that the 
expression 'ciiminal charge’ refers to charge 
of an offence under the general law of 
Climes and not to an offence which is com- 
monly known as a ‘statufoiy offence’. 

9a. Sectioii_29 of the Police Act, 1861 
piovides — 

“Every police-officer who shall he guilty 
of any violation of dut)' or wilful breach 
or neglect of any lawful order, made by 
competent authority ^ . . shall be liable, 
on conviction before a Magistrate to a 
penalty not exceeding three months’ pay, or 
to imprisonment, with or without hard labour 
for a period exceeding three months, or to 
both ” 

10. Obviously, this is not a chaige of 
an offence included in the Indian l^enal 
Code, which constitutes the general law of 
crimes in this country, but an offence creat- 
ed by a special statute, namely, the Police 
Act, to be met with by a statutory penaltj'- 
The question is whether this constitutes a 
'criminal charge’, which expression is not 
defined in the Constitution or in the Geneial 
Clauses Act. ' ’ - 


6. The Petitioner challenges the orders question has, therefore, to be 

at N/1 to Q on the ground, inter alia, tliat answered with leference to general piinci- 
the requirements of Article 311 (2) of tlie 

Conshlution have been violated in making ^ 12. The Dictionary meaning of the woid 

the aforesaid orders inasmuch as the Peh- charge' m the legal sense is ‘accusation’, 

tioner was denied the opportunity of cioss- Ciiminal charge', therefore, would mean ac- 

examming witnesses at the inquiry held on cusation of a ‘crime’ The Dictionary 

the chaige and Ins service records were meaning of the word ‘crime’, again, 
taken into consideration to award the extreme an ‘act punishable by law’ (Shorter 

penalty of dismissal, without giving him Oxfoid Dictionary) To punish means to 

notice tliat they would be considered at the ‘mflict penalty on an offender’. If these 
inquiry’ Dictionary meanings prevail, any offence 

7. But, even assuming that the complaint created by any statute and is puni- 

ot the Petitionei was true on facts, he can- ^hable by any penalty imposed thereby would 

set any lelief on the present ground be included within the concept of a ‘enmi- 

if Proviso (a) is attracted, to exclude the charge’. 

’Tu (2) of Article 311 al- The most common way adopted by 

rogetner that clause provides for an inquiry leading treatises is to define crimes by dis- 

on the charges at which the delinquent shall tmguishing them from civil wiongs. In Sal- 
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mond on Torts (10th Ed., p. 7), the distinc- 
tion is dra\\Ti as follows: 

“The distinction between civil and crimi- 
nal v.Tongs depends on the nature of the 
appropriate remedy provided by law. A 
civil wrong is one which gives rise to civil 
proceedings — ^proceedings, that is to say, 
which have as their purpose the enforcement 
of some right claimed by the plaintiff as 
against the defendant: for example, an ac- 
tion for the recovery of a debt . . .Criminal 
proceedings, on the other hand, are those 
which have for their object the punishment 
of the defendant for some act of which he 
is accused. He who proceeds civilly is a 
claimant, demanding the enforcement of 
some right vested in himself; he who pro- 
ceeds criminally is an accuser, demanding 
nothing for himself but merely the punish- 
ment of the defendant for a wrong commit- 
ted by him”. 

14. The element of punishment as the 
differentia of a crime is also emphasised by 
Winfield (Torts, 7th Ed , 10-11) and Kenny 
[(Outline of Criminal Law (16th Ed., p 
539)]. In some cases, of course, criminal 
law provides for paj^ment of monetary com- 
pensation by the comdeted person to the 
person injured; but even in those cases, such 
compensation is awarded in addition to some 
punishment. 


Quoting observations in decision' 
Wilshere (Criminal Law, 17th Ed., pp. 1-2 
explains the essential characteristics of i 
Crime as follows; 

essential characteristic of a crimina 
mtence m that it entails a habihty to punish 
enr the domain of criminal jurisprudenci 
an only be ascertained by examining wha 
Kxr particular period are declare! 

enmes, and the onh 
they will be found ti 
Sbtf I prohibited by th. 

punished” those v/ho commit them an 

prohibita^anrT*^^ distinction between mali 
Lcause i broken doivi 

punishable "'hich have been mad( 

-nvf “ 

racter of ^n Vet the moral cha 

it from a civil omission can distinguisi 
offence Therp oiake it a crimina 

breaches of ^stahUn’ example, mam 
laws which regulafaons and liye 

criminal nrocpp/'^^^ Pum’shable ii 

criminal offpnpp be classed a 

volve the shVhtp^i "ot in 

^"iple, ‘thrfaihfrp n blame, as, for ex 

17 R.’.i- ' ■ (oalmond, ibid) 

be a criminal offence should no 

™en't is inflictpfl unless the punish 

ceedmgs” (p 2 ib 1 •f 1 ^^ criminal pro 

l®«ce £ 


is a criminal offence and the charge of such 
an offence is a criminal charge because — 

(a) By the statute, violation of duty or! 
wilful breach of any order made by a compe- 
tent authority has been prohibited and made 
punishable by fine or imprisonment or both ‘ 

(b) The offence is triable before a Magis- 
trate, i. e , a criminal court. 

(c) The proceeding is a criminal proceed- 
ing because the object of the proceeding is not 
the enforcement of some right belonging 
to any complainant or person injured by such 
act but the punishment of the delmquent 
Police Officer, and it started with a prose- 
cution (Annexure D/1). 

19. Consequently, the instant case would 
fall under the purview of Proviso (a) to 
Article 311 (2) of the ConstituHon. The 
conclusion arrived at by me is also sup- 

E orted by the interpretation so far given 
y the High Courts to that clause: 

20-21. It has been held that — 

Conviction on a criminal charge in 
this clause includes .conviction under any 
law which provides for punishment for an 
offence, whether by fine or imprisonment 
[In re Nagabhushan, AIR 1966 Andh Pra 
72], and that no distinction is made by this 
clause behveen crimes involving moial turpi- 
tude and other crimes [Venicatarama v. 
Province of Madras, AIR 1946 Mad 375; 
Durga Singh v. State of Punjab, AIR 1957 
Punj 97; Jagadindra v. I. G., AIR 1959 
Assam 134 ] AIR 1957 Punj 97 ibid , was 
a case of conviction of the offences specified 
in Section 34 of the Police Act, and is thus 
directly to the point. 

22. I have no doubt, therefore, that 
Clause (2) of Article 311 was not attracted 
to the present case and that, accordingly, 
no opportunity to be heard or inquiry was 
to be held before dismissing tlie Petitioner 
on the ground that he had been convicted 
under Section 29 of the Police Act. 

23. II In view of the foregoing find- 
ing, it is not necessary to go into the ques- 
tion whether an opportunity was actually 
given to the Petirioner. Nevertheless. I may 
observe that a proceeding was actually held 
by the Superintendent of Police before pro- 
posing to dismiss the Pefationer, but that 
Sie Petitioner could not avail of the oppor- 
tunity to make his submissions against tlie 
punishment proposed, owing to his reclaci- 
trant attitude and misconception about his 
legal position. 

24. III. It was contended that after pro- 
ceeding to hold an inquiry. Respondents 
cannot fall back upon the Proviso (a) to 
Article 311 (2) and in this connection re- 
liance is placed upon the Supreme Court 
decision in Akshaibar Lai v Vice Chancel- 
lor, AIR 1961 SC 619. But that was a 
case where two alternative procedures were 
provided for by the relevant statutory provi- 
sions and it was held that after resortmg to 
a general provision, the authority could not 
be allowed to take resort to the more strin- 
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gent provisions of tbe special procedure. 
That principle cannot apply to a case like 
the instant one where the constitutional 
provision itself says that no inquiry need 
be held and no opportunity need be given. 
This exemption is for the benefit of _ the 
administration and conducive to public inte- 
rests, which cannot be forfeited by the 
administration by estoppel. This contention 
must therefore be rejected, 

25. IV. It was next contended that the 
impugned order is bad because it does not 
give die reasons, as required by Reg 864 (b) 
of the Police Regulations as to why some 
punishment other than dismissal could not 
be awarded because the conviction did not 
involve moial turpitude. But reasons have 
in fact been given, namely, tlie service 
career of the Pehtioner, having 22 punish- 
ments as against 5 rewards. Hence, this 
contention must be rejected. 

26. The incidental argument that the 
service records were referred to without 
giving notice to that effect to the Pehtioner 
would also not succeed because Art. 311 (2) 
is not applicable, as held by me 

27. V. We now come to the claim for 
salary from January 2, 1960 to July 2. 1984, 
i e , up to the date of dismissal. On this 
point, tlie Petitioner is entitled to succeed 
because tliere was admittedly no order of 
suspension passed against him at any hme, 

28. It IS true that he absented himself 
from duty, but even then there was no 
notice given to him that his absence would 
be treated as leave without pay if he did. 
not join at once. Even when his prayer 
for casual leave was rejected, no such order 
was communicated to him [Annexure 6/1]. 
In Gopalkrishna v. State of Madh Pra , AIR 
1968 SC 240, the Supreme Court has held 
that no order under F. R 54 of the Funda- 
mental Rules could be made without afford- 
ing an opportunity to the person to be affect- 
ed, of being heard on this matter specifically. 
The same principle should be applicable to 
the grant of leave without pay when the 
Petitioner did not ask for extraordinary 
leave and earned leave foa some period was 
actually due to him (vide para 24 of the 
Petition), which was not rebutted 

29. In tin's view, the Rule will be made 
absolute in part, to this extent only that 
Respondents shall be commanded to pay to 
the Petib'oner his full emoluments for the 
period from January' 2, 1960 to July 2, 1964, 
as if he were on duty. There will ’be no 
order as to costs. 

Petition partly allowed. 


. State fAnant Singb J,) 1970 Cri. L. 3, 

1970 CRI. t. J. 1228 (Yol. 76. C. H. 307) = 
AIR 1970 JAMMU AND KASHMIR 135 
(V 57 C 26) 

ANANT SINGH, J. 

Abdul Rebman and another. Accused v. 
State, Complainant. 

Criminal Ref. Nos, 50 and 51 of 1969, 
D/- 26-5-1969. 

. (A) Criminal F. C. (1898), Section 263 — 
Summary trial — Examination of accused is 
not required to be signed by Iiim in sum- 
mary trial. (Para 7) 

(B) Criminal P. C. (1898), Sections 263 (g) 
242, 243, 251A (4) and (5) — Summary 
trial — Accused pleading guilty — Plea of 
guilt cannot be acted upon unless particulars 
of offence are clearly explained to him. 

Even in a summary trial the accused must 
be told of the offence, and if he accepts 
it, he has to be told further, if he has any 
cause to show for it. On reading Sec- 
tions 242, 243 and 251A (4) and (5) of 
Cr. P. C , it is clear that the plea of guilt 
under Section 263 (g) must be to an of- 
fence, which has to be clearly explained to 
the accused before his plea of guilt, can be 
acted upon. . (Paras 8, 13) 

The accused was tried under Sec- 
tions 159/26S of the J. and K. Municipal 
Act A question was put him whether on 
the particular day, he had brought withm 
tlie Municipal area adulterated milk for sale, 
and the accused answered the question by 
sajung ‘yes’ to it and he was convicted, 

Held, the conviction was not proper in- 
asmuch as the accused was not told that 
the cariying of adulterated milk within tlie 
Municipal Area was an offence and if he 
had any cause to show for it. It might be 
that the accused after admitting the facts 
constituting the offence, had some explana- 
tion for it. (Paras 14, 15) 

Malik Abdul Karim, Dy. Advocate Gene- 
ral, for State 

ORDER: These two References Nos. 50 
and 51 of 1969 bax’e been heard together 
and this Judgment will govern both of them 
as they aie on identical facts. 

2. Abdul Rehman, and Abdul Gufar, 
were tried separately under the summary 
procedure by a Magistrate first class; both 
on a charge under Section 159/268 of the 
Municipal Act. Each was convicted, and 
sentenced to a fine of Rs 100, in default 
to one month’s rigorous imprisonment on 
their pleading guilty, as it is said. 

3. The charge against each was that on 
a particular day, each of tlie accused was 
carrj'ing adulteited milk for sale in Snnagar. 
Both were caught by the police in Ghota- 
bazar, and in due course, put on their triaU 

4. The prosecution did not lead any evi- 
dence in support of the charge against either 
of die accused, but each of them was con- 
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victed, and sentenced in the manner afore- 
said on his pleading guilty. 

5. The learned Sessions Judge, in his 
reference, has pointed out that the confes- 
sional statement said to have been made 
by the accused before the trial court, was 
not signed by either of them, and hence 
the conviction of both was illegal inasmuch 
as the prosecution did not put in any evi- 
dence to support the charge 


6. The learned counsel Mr, Malik Abdul 
Karim, appearing on behalf of the State, has 
opposed the reference on tl.e ground that 
a confessional statement of an accused, ac- 
cepting his guilt, is not required to be sign- 
ed by such accused in a summarj' tnal, as 
this trial was Section 364 of the Criminal 
Procedure Code prescribes the manner of 
examination of an accused in a Criminal 
trial. Sub-clause (4) of Section 364 provides: 

“Nothing in this section shall be deemed 
to apply to the examination of an accused 
person under section 263.” 
which in turn prescribes the procedure for 
recording of evidence in a summary trial 
including "the plea of the accused and his 
examination if any”. 


7. Section 364 supra, of course, requires 
ail accused to sign his statement in ordinary 
trial, but as already pointed out, sub-cl. (4), 
of it does not apply to the examination of 
an accused under Section 263, It would 
^he learned counsel, Mr. 
IMahk, is right in pleading that in a summary 
trial, _ the examination of an accused is not 
required to be signed by him. 

^ 8. The fact, nevertheless, remains that 
in a summary trial the accused must 
u L offence, and if he accepts it, 

he has to be told further, if he has any 
cause to show for it. 

,, For a summons trial. Section 242 of 
the Lode requires that when the accused 
appears or is brought before the Magistrate 
_ he particulars of the offence of which he 
stated to him, and he 
whv cause to show 

convicted ” 

nrnviVlflc f Subsequent Section 243 then 
nn Til conviction of the accused 

ff the offence, if he shows 

convicted 

/or the trial of warrant cases, 
^b-section (4) of Section 251-A of the 

to be read, and 
1 *^o the accused when he is requir- 

iniili nr * 1 ^^ charge, admitting his 

^nuPTir ^’iP’og to be tried As the sub- 

MacistnlP provides, the 

in'hic ^ record the plea, and may 

nlenrlc m convict the accused, if he 

pleads ^ilty to the charge. 

Tirnenri (g) of Section 263, which 

of summary trial re- 

p . l/oa of the accused, and his 

MaSstrate"’ ^ recorded by the 


13, Now the plea of guilt must be to 
an offence, which has to be clearly explain- 
ed to the accused before his plea of guilt, 
can be acted upon, 

14, In the two cases in hand, an identical 
question was put to each of the two ac- 
cused, whether on the particular day, he 
had ' brought within the Municipal area 
adulterated milk for sale, and each of the 
two accused answered the question by say- 
ing ‘yes’ to it. I must observe that the 
examination of the accused was not sufficient 
inasmuch as none of the two accused was 
told that the calling of adulterated milk 
within the Municipal Area was an offence, 
and if they had any cause to show for it. 
It may be that these accused after admit- 
ting the facts constituting the offence had 
some explanation for it. This was not done, 
and it was prejudicial to the accused. 

15; Thus the conviction of the two ac- 
cused was not proper inasmuch as neither 
of them, apart from merely admitting the 
facts of the question put to them, pleaded 
guilty to the charge, after having been told 
that the facts alleged constitute an offence. 

16. The conviction of both the accused, 
and the sentence imposed upon them must 
be set aside as illegal, and they are so set 
aside. The References are accepted, yet for 
other reasons as stated above. The cases 
are remanded to the Magistrate for fresh 
tnal, and disposal according to law. If the 
accused do not plead guilty after their pro- 
per examination, the prosecution will be at 
liberty to lead its evidence in support of 
the charge. References accepted. 


1970 CRI. L. J. 1229 (Yol. 76, C. N. 308) = 

AIR 1970 JAMMU AND KASHMIR 137 
(V 57 C 27) 

S. M. F. ALI, C. J. 

Prem Avtar Bakshi, Petitioner v. State of 
Jammu and Kashmir and others. 
Respondents. 

Habeas Corpus Petn. No. 73 of 1969, 
D/- 18-11-1969. 

(A) Public Safety — J. & K. Preventive 
Detention Act (13 of 1964) S. 3 (1) (a) (i) 
and (2) — Term ‘Tublic Order” • — Is not 
synonymous with ‘law and order . 

An order of detention passed on ground 
that detenu was acting in a manner pre- 
judicial to the maintenance of law and order 
is invalid and cannot be supported under 
Section 3. Section 3 (2) of the Act does 
not authorise the detaining authority to de- 
tain any person for maintenance of law anct 
order at all The term “maintenance of public 
order” and maintenance of law and order 
are not synonymous but there is a well-marl^ 
ed distinction between these txvo terms. AIR 
1966 SC 740, Foil . (Paras 3, 4 and 7) 

LM/AN/G329/69/GKC/M 
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While it may be necessary in the largo 
interests of the country to detain a person 
whose activities me dangerous to the secu- 
rity of the State or whose existence may 
lead to public disorder affecting the entire 
community yet in tlie garb of exeicising this 
power the executive should not be allowed 
to take lecourse to tho machineiy of tire 
Act, to solve law and oidei problem arising 
out’ of a local breach of the peace. Case 
law discussed. . (Para 4) 

(B) Public Safety — J. and K. Pieventive 
Detention Act (13 of 1964), Sec. 3 (1) (a) (i) 
— Order of detention not in terms of sec- 
tion ■ — Extraneous evidence cannot be given 
to cover up lacuna. 

The piovisions of S 3 (1) (a) (i) of the 
Act empowei the District Magistrate to pass 
an Older of detention only on the limited 
giounds mentioned in tlie section and it is 
not open to the District Magistrate to de- 
tain any peison on a giound which is foreign 
to this provision and then later on seek to 
justify the same on the ground that he 
meant what was contained in the order. 
Such a course will amount to stultifying the 
right of libeity of a citizen. (Para 11) 
Cases BefeiTed ; Chionological Paras 
(1968) AIR 1968 SC 1303 (V 55) = 

1968 Cri LJ 1490, Rameshwar Lai 
Patwau V State of Bihar 4 

(1967) AIR 1967 Punjab 125 (V 54) = 

1967 Cn LJ 510, Mohan Lai v. 

Distnct Magistrate, Delhi 8 

(1966) AIR 1966 SC 740 (V 53) = 

1966 Cii LJ 608, Ram Manohar v. 

State of Bihar 5, '7 

(1960) AIR 1960 SC 633 (V 47) = 

1960 Cri LJ 1002, Supdt. Central 
Prison V Ram Manohai Lohia 6 

(1950) AIR 1950‘ SC 124 (V 37) = 

51 Cri LJ 1514, Romesli Thappai 
V State of Madras 6 

R C Mehta, for Petitioner, Addl Advo- 
cate General, for Respondents. 

ORDER: This is a writ of Habeas Coipus 
diiected against an order of detention pass- 
ed by the District Magistrate Jammu dated 
lS-9-69 The petition arises m the follow- 
ing cucumstances 

2. The pehfaonev is a journalist by pio- 
fession and is die editor of a fortnightly news 
magazine called the Kashmir Post The 
pebtionei was miested and detained in the 
Special Jail on the morning of 14-9-69 under 
ft detention order passed by the District 
Magistrate Jammu .dated 13-9-69. The peti- 
tioner seeks to challenge this order before 
me mainly on two grounds In the first 
place the counsel for the petitioner submit- 
ted that the order not being m terms of 
Section 3 (2) of the Preventive Detention 
Act (hereinafter to be referred to as the Act) 
was clearly invalid and therefore the dete- 
nu was entitled to be released. Secondly 
1 was submitted that the grounds served on 
me petitioner are extremely vague and ambi- 
guous and on this ground also the order of 
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detention was bad In order to appreciale 
the contentions of the pehboiier it will be 
necessary to quote the detention order pass- 
ed by the District Magistrate winch runs 
thus: 

“Wliereas I, Asholc Jaitly, District Magis- 
trate, Jammu am satisfied that with a view 
to preventing Shri Piem Avtar BaksM s/o 
Late Bakshi Hukum Chand r/o Moholla 
Pratap Garh Jammu P/S City Jammu, Dis- 
trict Jammu from acting in a manner, pre- 
judicial to the maintenance of law and order, 
it IS necessary so to do. 

Now theiefore in exeicise of the powers 
conferred by Section 3 (2) read with Sec- 
tion 5 of the J, and K Preventive Detention 
Act, 1964, I Ashok Jaitly District Magistiate, 
Jammu, hereby dhect that the said Shri 
Prem Avtar Bakshi be detained m Central 
Jail, Jammu, subject to such conditions as 
to maintenance of discipline and punishment 
for breaches of discipline as have been’ spe- 
cified in the Jammu and Kashmir Detenus 
General Order of 1968. He be placed in 
Class (B).” 

3. The relevant portion of this order 
which impelled the District Magistrate, to 
detain the pebhoner is that according' to him 
the petitioner was acting in a manner pre- 
judicial to the maintenance of law and order. 
Section 8 (2) of the Act under which the, 
detention ordei puiports to have been passed^ 
does not authorise the detaining authority to 
detain any person for maintenance of law 
and order at all, but the words used m 
Section 3 (1) (a) (i) of the Act are as follows. 

‘The Goveinment may 

(a) if satisfied with respect to any person 
that with a view to preventing him from 
acting in any manner prejudicial to 

(i) the seciuity of the State or the main- 
tenance of public order 
it is necessary so to do, make an order 
directing that such person be detained.” 

4, The District Magistiate appeals to 
have been under the impression that main- 
tenance of public Older and of law and 
order are synonymous. In my opinion the 
view taken by the District Magistrate is 
wholly incorrect and cannot be supported. 
The nght of liberty is an extremely valuable 
and cnenshed right of a citizen under our 
demociacy. The right is a fundamental 
right and has been guaianteed by the Con- 
stitution of India. It is therefoie manifest 
that any curb or lestriction on a citizen’s 
right to free movement oi to the freedom 
of speech must be veiy caiefully and cauti- 
ously scrutinized by the courts and if anyj 
technical flaw is found m the older of deten-| 

.tion which does not fall within the spirit; 
and letter of the law of detention, the 
detenu must be given the benefit of such 
a lacuna While it may be necessary m the 
large interests of the country to detain a 
person whose activities are dangm'ous to the 
security of the State or whose existence may 
lead to public disoider affecting the entire 
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this po'.ver the executive should cot be al- 
Icr.ved to talce recourse to the inachiuet%' o± 
the Act, to solve lavr and order problems 
arising out of a local breach of the 
Furthermore, an order of detention is p^ed 
on the sub|ecti\’'e opinion of the detaining 
authorih" and is incapable of being tested 
by cTOSS-examinatioii of that authority or by 
production of other exidence in defence. 
This is an additional reason yhy the ord^ 
of detention shotdd be meticulously examin- 
ed by the courts xvidi a xaevr to findiQg out 
whedier or not they are xvithin the ambit 
of the relex'ant lavr. In AIR 1968 SC 1303, 
1303 their Lordships of the Supreme Court 
made the following observations: — ■ 
.“However, the detention of a person vrith- 
out trial merefy on the subjective satisfac- 
tion of an authority however hi^ is a seri- 
ous matter. It must require the closest 
scrutiny of the material on which the deci- 
sion is formed, leaving no room for errors 
or at least avoidable errors. The X'ery rea- 
son that the courts, do not consider the rea- 
sonableness of the opinion formed or the 
sufficieiicy of the material on which it is 
based indicates the need ' for the greater 
circumspection on the part of those who 
\weld this power over others,” 

3. Similar obseu’ations were made by 
Sarkar J. in Ram Manobar v. State of Bihar 
AIR 1966 SC 740, 746 svhere his Lordship 
obseived as follows: 

“If a man can be deprived of his liberty 
imder a rule by the simple process of the 
making of a certain order, he can only be 
so deprived if the order is in terms of the 
rule. Strict compliance wuth the letter of 
the rule is the essence of the matter. We 
are dealing xvith a statute which drastically 
interferes udth the personal hberty of 
ppple, we are dealing with an order be- 
hind the face of which a Court is prevented 
from going.” 

6. I have already pointed out above that 
the order of detention (Supra) does not pur- 
POTt to be in terms of the Act and on this 
ground alone the order of detention cannot 
be supported. The Addl. Advocate General, 
submitted that the terms 'public 
order and maintenance of law and order’ 
connote one and the same thing and there- 
fore even if the words maintenance of public 
mder have been inadvertently omitted by tbe 
District^ Magistrate in his order, that w’ould 
not vih'ate the detention of the peb'tioner. 
fn support of his proposition the Addl. 
- Advocate General relied on a decision of the 
Supreme Court in AIR 1950 SC 124, This 
decision, appears to have been noticed by 
the Supreme^ Court on several later occasions 
particularly in Supdt. Central Prison v Ram 
•'^anohar Lohia, AIR I960 SC 633 where 
8ubba Rao, J (as he dien was) observed as 
follows: — 

‘Public order is sjmonj'mous with public 
safety and tranquillity: it is the absence of 
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disorder iux'ohing breaches of local signi- 
ficance in contradistinctioa to n.atioa3l up- 
heax'als, such as revoluHon, d\-ii strife, war, 
agecting the security of the State.” 

7- The term ‘pubh'c order’ was ag.tin 
considered by the Supreme Court in MR 
1966 SC T40 (Supra) and the previous deci- 
sions on the point were distinguished thus: 

“These observations determine tlie mean- 
ing of the words “pubh'c order” in contra- 
distinction to e.xpressions such as ‘public 
safety’, “security- of the State.” They^were 
made in different contexts. The first three 
cases dealt vrith the meaning of the legisla- 
tive Lists as to which it is settled, we must 
give as large meaning as possible. . In the 
1^ case the meaning of public order was 
given in relation to the necessib- for amend- 
ing the Constitution as a result of the pro- 
nouncement of this court. The context in 
which the words were used was different. 
Ore occasion was different and the object 
in sight was different,” 

Their Lordships pointed out that on the 
prexoous occasions the court was considering 
the term ‘public order appearing in the 
Legislative Entrj' List and therefore a wider 
connotation bad to be given to tbe words 
‘public order, but the definition of the term 
appearing in the Defence of India Rules or 
in any other provision relating to detention 
of a person would have to be construed 
differently. In this connection HidayatuHah, 
J. (as he then was) observed as follows- — 
“ll'e have here a case of detention imder 
Rule 30 of the Defence of India Rules which 
permits apprehension and detention of a 
person likely to act in a manner prejudicial 
to the maintenance of pubHc order. It fol- 
lows that if such a person is not detained 
pubh'c disorder is the apprehended result. 
Disorder is no doubt prevented by the main- 
tenance of law and order also but disorder 
is a broad spectrum which includes at one 
end small disturbances and at the other 
serious and cataclysmic happenings. Does 
the e.\pression public order take in every 
kind of disorders or only some of them^ 
The ansiver to this serves to distinguish 
‘pubh'c order’ from law and order’ because 
public order if disturbed must lead to public 
disorder ^Vhen two drunkards quarrel and 
fight there is disorder but not public dis- 
order. They can be dealt with under the 
poivers to maintain law and order but can- 
not be detained on the ground that they 
were disturbing public order. Suppose that 
the two fighters were of rival communal 
passions. The problem is still one of Jaw 
and order but it raises the apprehension or 
public disorder. Other examples can be 
imagined. The contravention of law always 
affects order but before it can be said to 
affect public order it must affect the com- 
munity or the public at Imge A mere dis- 
turbance of law and order leading to dis- 
order is thus not necessanly sufficient tor/ 
action under the Defence of India Act 
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disturbances which subvert the public order 
aie, A District Magistrate is entitled to 
take action under Rule 30 (1) (b) to prevent 
subversion of public order but not in aid of 
maintenance ot law and order under ordinary 
circumstances”. 

It is therefore clear that the terms 
public ordei and law and order can- 
not be regarded as synonymous, but there 
IS a well-maiked distinction between these 
two terms and tins distinction must be clear- 
ly borne out when construing the provisions 
of a detention statute.” 

8. The Supreme Court decision (Supra) 
was followed by Bedi, J. in a decision of 
the Punjab High Court in AIR 1967 Punj 
125. 

9. For the reasons given above the argu- 
ment of the Addl Advocate General is over- 
ruled. 

10. It was next contended by the Addl. 
Advocate General that even though the 
order of detention does not mention the 
words ‘maintenance of public order’, in his 
affidavit the Distnct Magistrate has clarified 
the position that his intention was to de- 
tain the petitioner in order to prevent him 
from acting in a manner prejudicial to the 
maintenance of public order. In this con- 
nection my attention was drawn to para (9) 
of the counter-affidavit of the Distnct Magi- 
strate which runs thus. — 

“Contents of paiagraph 9 of the petition 
are denied It is further added that the 
deponent after applying his mind indepen- 
dently was satisfied that with a view to 
preventing the petitioner from acting in a 
manner prejudicial to the maintenance of 
public order, it was necessary to detain him,” 
I am of the view that where the order of 
detention itself is not in terms of the re- 
quirements of the statute, no extraneous 
evidence can be given to cover up the lacuna. 
The intention of the detaining authority has 
to be gathered from the lan^age used by 
it in the detention order and not by what 
it would like to say at a later stage It 
IS well settled that where a statute requires 
certain things to be done in a particular man- 
ner, there can be no departure from such a 
manner. 

11. In the instant case the provisions of 
Section 3 (1) (a) (i) of the Act empower the 
Distnct Magistrate to pass an order of deten- 
tion only on the limited grounds mentioned 
in the section and it is not open to the Dis- 
trict Magistrate to detain any person on a 
ground which -is foreign to this provision 
and then later on seek to justify the same on 
the ground that he meant what was con- 
tained in the statute and not what was con- 
tained in the order. Such a course will 
amount to stultifying the right of liberty of 
a citizen This point was also taken by 
Hidayatullah J (as he then was) in his majo- 
rity judgment whose similar view was ex- 
pressed in the following words: — 

Law and order represents the largest 


ciicle within which is next circle repre- 
senting public order and the smallest circle 
represents secuiity of State. It is then easy to 
see that an act may affect law and order but 
not public order just as an act may affect 
public order but not security of the State. 
By using the expression ‘maintenance of law 
and order’ the District Magistrate was widen- 
ing Ills own field of action and was adding 
a clause to the Defence of India Rules.” 

X ^ X X XX 

“In our judgment the order of the Dis- 
trict Magistrate exceeded bis powers. He 
proposed to act to maintain Jaw and order 
and the ordei cannot now be read different- 
ly even if there is an affidavit the other 
way.” 

12. In view of the reasons given by 
me the second contention of the Addl, Advo- 
cate General is also overruled. 

13. As the petition, in my opinion, suc- 
ceeds on the first point raised by the peti- 
faoner, it is not necessary for me to go into 
the other points relating to the vagueness 
of the grounds of detention at all. A bare 
perusal of the grounds of detention would 
leave no manner of doubt that the grounds 
are both vague and ambiguous. The peti- 
tioner is said to have incited some persons 
to indulge in acts of violence because then- 
demands had not been met, but no details 
have been given in the grounds as to who 
these people were, what were the nature 
of the demands made by them, and why it 
was not possible to concede these demands. 
Unless these details are supplied to the dete- 
nu, it is not possible for him to make an ef- 
fective representation to the Government 
against his detention 

14. For the reasons given above, the 
petition is allowed, the order of detention 
is held to be invalid and the petitioner is 
directed to be released from custody forth- 
with. 

Petition allowed. 
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AIR 1970 MADRAS 343 (V 57 C 99) 
KRISHNASWAMY REDDY, J. 

_ Palaniswami Gounder and others, Peti- 
tioners V State of Madras Represented by 
Taluk Supply Officer, Karur, Respondent 

Criminal Revn Cases Hos 373 etc of 
1967, D/- 30-12-1969, against judgment of 
S Court, Tiruchirapalli in C A No. 14 of 
1967 

(A) Madras Paddy and Rice (Movement 
Control) Order (19GG) — Validity — Order 
is invalid because before passing it the 
State Government had not formed an 
opinion that it was necessary and expe- 
dient for purposes mentioned in S. 3(1}> 
Essential Commodities Act. W. P. Nos. 
1274 of 1968 and 2869 of 1967 (Mad), Foil. 

(Para 8) 
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(B) Madras Paddy and Rice Dealers 
(Licensing and Regulation) Order (19G6) 
— ^Validity — ■ Order is invalid since State 
Government had not formed opinion 'that 
it ^vas 'necessary and ' expedient for pur- 
poses mentioned in S. 3(1), Essential Com- 
modities Act. W. P. Nos. 1274 of 1968 and 
2869 of 1967 (Mad), Foil. (Para 9) 

Cases Referred: Chronological Paras' 

(1969)' 1969-2 Mad LJ 324 = ILR 
(1969) 1 ,Mad 243. State of Madras 
V. Vanamamalai Mutt , 5, 7 

(1967) W P. Nos. 1274 of 1968 and 
2869 of 1967 (Mad) 7. 9 

S Sethuratnam, T. Somasundaram, B. 
Soundarapandian, Fyzee Mohmood, V. C. 
Palaniswaml, G. Gopalaswami, A. Nagafa- 
ian, T. S , Arunachalam, ‘S. R Srinivasan, 
V. P. Raman, , K , A. Panchapakesan, N. 
Chandrasekaran, M Srinivasagopalan, S. 
Ramasubramaniam, B. Sriramulu, T N 
Anandanayaki, R. Santanam, K. N. Bala- 
subramaniam, N. Sivashanmugham, 
K., Santhanam, C K. Venkatanarasimhan, 
C. Chinnaswami, V Narayanaswami, R. S. 
Venkatachari, S. Ramalingam, K. Raman, 
C. K. Vijayaraghavan, E. S. Govindan and 
M. Srinivasan, for Petitioners; Asst, Public 
Prosecutor, for State. 

_ ORDER: — Batch I. — In all these peti- 
tions, a common point has been raised that 
the prosecution under Cl, 3 of the Madras 
Paddy and Rice (Movement Control) Order 
1966 (hereinafter called 'the Order’) is un- 
sustainable for the reason that the said 
order is invalid as the condition requisite 
for passing such an order has not been 
conformed 

2, The Madras Paddy and Rice (Move- 

ment Control) Order 1966 the Madras 
Paddy and Rice Dealers (Licensing and 
Regulation) Order. 1966 and the Madras 
Paddy and Rice (Declaration and Requisi- 
tioning of Stocks) Order, 1966, were all 
passed by the State of Madras on 28th 
June 1966. These orders were made in 
exercise of the powers conferred by Sec- 
tion 3 of the Essential Commodities Act 
1955 ^(Central Act 10 of 1955) read with 
me I Government of India, Ministry of 
Food, Agriculture, Community Develop- 
ment and Co-operation (Department of 
Food) Notification G. S R' 906 dated 9th 
June 1966 > ’ , , 

3. ' Section 3(1) of the Essential Com- 
modities Act (hereinafter called the 'Act’) 
reads thus -p- 

"If the Central Government is of opinion 
that it is necessary or expedient so to do 
for maintaining or increa^ng supplies of 
any' essent^l commodity or for securing 
their equitable distribution and availabi- 
lity at fair prices, it may. by order, pro- 
vide for regulating or prohibiting the 
production, supply and distribution thereof 
and trade and commerce therein ” 

Section 5 of the same Act runs thus: , 

"The Central Government may, by 
1970 Cri.L.J. 78. 


notified order direct that the power to 
make orders under Section 3 shall, in re- 
lation to such matters and subiect to such 
conditions, i if any, as may be specified in 
the direction, be exercisable also by — 

(a) such officer or authority subordinate 
to the Central Government or (b) such 
State Government or such officer or autho- 
rity subordinate to the State Government, 
as may be specified in the direction ” 


By 'virtue of Section 5 of the Act, the 
Central Government in Notification G S 
R. 906 dated 9-6-1966, published in the 
Extraordinary issue of the Gazette of 
India, delegated its power to the State 
Government exercisable under Section 3 
of the Act. 

3-A. It is contended by the learned 
counsel for the petitioners in these cases 
that the impugned order is not valid as it 
IS not proved that before the order was 
passed, the State Government as required 
under Section 3 of the Act had formed 
the opinion that it was necessary or ex- 
pedient to pass such an order for the pur- 
poses mentioned therein. The preamble 
of the order does not show that such 
opinion was formed by the State Govern- 
ment before passing the order. Nor was 
any material placed before this Court that 
such opinion was formed by the State 
Government. But the Secretary to Gov- 
ernment, Food Department, Government 
of Madras, filed an affidavit on the 12th 
December 1969, stating that he consulted 
the Food Minister, had a discussion over 
the matter and on his specific instruc- 
tions, the order in question came to be 
passed and issued. It is not the case of 
the State before me that it was not neces- 
sary to form an opinion provided under 
Section 3(1) of the Act' But it is stated 
that such opinion was formed in consulta- 
tion with the Minister concerned 

4_. The question now is, in the absence 
of a recital in the preamble itself that the 
State Government had formed an opinion 
that it was necessary and expedient for 
the purposes mentioned therein and in the 
absence of placing any material before 
the Court that such opinion was formed, 
whether the affidavit filed by the Secre- 
tary at this late stage without any other 
material to corroborate the averments 
made in the affidavit, specially when con- 
troverted by the counsel for the petition- 


s, can be accepted 

5. We have already noted that besides 
e impugned order, the other two orders, 
imely, the Madras Paddy and Rice (Dec- 
ration and' Requisitioning of Stocks) 
'der 1966 and the Madras Paddy and 
ce Dealers (Licensing and Regulation) 
■der 1966, were passed on 28th Jun( 
66 On an earlier occasion, the validm 
the Madras Paddy and Rice (Dedara- 
,n and Requisitiomng of Stocks) Ordei 
66 was challenged on several grounds 
e of the grounds being that the State 
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Government before passing that order did 
not form an opinion that it was necessary 
or expedient to pass the said order. 
Kailasam, J. who heard the petition, held 
that the State Government had not com- 
plied with the provisions of Section 3(1) 
of the Act before issuing the said order. 
On an appeal filed against that order, the 
Division Bench consisting of Anahtana- 
rayanan, C. J. and Natesan, J. agreed with 
Kailasam, J. on this point and held that 
there was no material to show that the 
State Government complied with the re- 
quirements of Section 3 (1) of the Act. It 
may be relevant to note the following ob- 
servations made by the Division Bench m 
State of Madras v, Vanamamalai Mutt, 
(1969) 2 Mad LJ 324 at p. 351: 

"The obiection taken for the respondent 
is not a mere technical one. Drastic powers 
could be taken by the State and its en- 
forcement entrusted to a whole hierarchy 
of officials. The Government has to ex- 
ercise its mind and consider whether the 
situation demanded the assumption of such 
powers, and the expediency of the course 
These are matters to be determined at the 
highest level of the Government to its sub- 
lective satisfaction. Matters of policy and 
expediency are executive functions, and if 
the opinion had not been formed at the 
relevant time the fact that later on the 
State Government stands by the order is 
neither here nor there. The State Gov- 
ernment IS here acting as delegate of the 
Central Government and of the Parlia- 
ment which permitted the dele- 
gation, the pre-condition for its exercise 
of the delegated power being the forma- 
tion of opinion as to the necessity or ex- 
pediency for the order. In the absence 
of such an opinion, the Government has 
no power to issue the order. 

Having regard to the importance 
of the matter and the fact that the 
order is for regulating and provid- 
ing for equitable distribution of 
paddy and rice, despite obiection by coun- 
sel for the respondents, we invited the 
learned Advocate General to, satisfy us 
even though it was the appellants’ case 
that the Government had formed an opi- 
nion before the issue of the order in ques- 
tion To facilitate the production of the 
relevant material, we also adiourned the 
hearing But the Advocate General could 
not satisfy us that the Government was 
at the relevant point of time satisfied 
about the necessity or expediency of the 
order The Advocate General placed be- 
fore us certain files relating to the pas- 
sing of the order in question and frankly 
stated that it does not appear that the 
matter went up to the stage of consulta- 
tion at the ministerial level before passing 
of the impugned order. We regret to 
notice that a matter of such considerable 
importance affecting the rights and liber- 
ties ot the people does not appear to have 
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been considered by any Minister As we 
have stated earlier, there was current 
then, the Madras Paddy and Rice (Decla- 
ration and Requisitioning of Stock) Order 
1964, issued under Rule 125 of the Defence 
of India Rules. As a routine matter in 
supersession of that order, the present 
order under the Essential Commodities 
Act has been issued. From the notings 
on the files, produced, it appears to have 
been thought sufficient if orders under the 
Defence of India Rules were re-issued 
under the Essential Commodities Act, 
utilising the occasion for incorporating 
whatever changes were considered neces- 
sary.” 

6, It is significant to note that either 
before Kailasam, J. or before the Divi- 
sion Bench, no affidavit has been filed 
similar to the one filed before me stating 
that only after oral consultation with the 
Minister concerned the order was passed 
I emphasise this fact for the reason that, 
as already noted, the impugned order in 
these petitions has been passed along with 
two other orders, one of which was the 
subiect-matter of the decision of the Divi- 
sion Bench If oral consultation was a 
fact, there is absolutely no reason for the 
Secretary concerned for not having filed 
an affidavit about the alleged consultation. 
On the other hand, we observed in the ob- 
servation made by the Division Bench that 
the Advocate General placed before them 
certain files relating to the passing of the 
order m question and frankly stated that 
It did not appear that the matter went up 
to the stage of consultation at the minis- 
terial level before passing of the impugn- 
ed order. It is not the case of the pro- 
secution that there were different files in 
respect of passing of the three orders. No 
such material was placed before me 

7. Later, the validity of Madras Paddy 
and Rice Dealers (Licensing and Regula- 
tion) Order 1966 was questioned in W P- 
Nos 1274 of 1968 and 2869 of 1967 (Mad) 
subsequent to the decision in 1969-2 Mad 
LJ 324 of the Division Bench, D/- 23-10- 
1967 In those petitions the Secretary to 
Government, Food Department, filed an 
affidavit stating that the impugned order 
was passed after carefully going through 
all the formalities, prescribed therefor 
and before issue of such order, he (the 
Secretary) contacted the then Food Minis- 
ter, had a discussion over the matter and 
on his specific oral instructions, the order 
in question came to be passed and issued. 
The same secretary filed the present af- 
fidavit which is the exact reproduction of 
the averments made in the darker affida- 
vit Kailasam, J. held that in the absence 
of any corroborative material m the fil^ 
and the fact that an affidavit was not filed 
on an earlier occasion when another order 
was the subiect-matter before himself and 
later before the Division Bench, he was 
not persuaded to accept the statement 
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made by the Sectetaty, and reiected it. 
The learned Judge ultimately held that 
that order was invalid. I respectfully 
agree with the observation of Kailasam, J. 
in respect of the affidavit filed by the 
Secretary to Government, Food Depart- 
ment. 

8. In the affidavit filed before me, we 
do not have even the minimum details of 
the alleged oral discussion between the 
Secretary and the Food Minister, such as, 
the date and the time of discussion. The 
date of discussion may be relevant especi- 
ally when it is not supported by any docu- 
ment, for tlie opposite side to know whe- 
ther such a discussion could have taken 
place on the alleged date. It may be open 
to the opposite side, if certain date is 
given, to contend that the concerned 
Minister was on camp or that he would 
not have been available on the alleged 
date and time I, therefore, hold that it 
is not established that before passing the 
impugned order, the State Government 
formed an opinion that it was necessary 
and expedient to pass such an order for 
the purposes mentioned in Section 3(1) 
of the Act. The impugned order is in- 
valid. The convictions and sentences of 
the petitioners in all these cases are set 
aside. The pending proceedings in cer- 
tain cases are set quashed. The fines, if 
paid, will be returned to the respective 
petitioners. The orders of confiscation in 
these cases are set aside The lorries con- 
cerned in Crl. R. C 1234 and 1441 of 1967 
and 110. 116 and 392 of 1968 will be re- 
turned to the respective petitioners. The 
sale proceeds of the paddy or rice as the 
case may be, would be returned to those 
persons who are entitled to them On the 
applications filed by the parties, the lower 
Court will go into the question of owner- 
ship of the paddy or rice as the case may 
be and after due enquiry shall return the 
same to the persons entitled to them. The 
properties concerned in Crl R C. 666 and 
667 of 1968 will be disposed of by the 
lower Court after enquiry. The revision 
petitions are allowed. 

9. Batch II. In all these petitions the 
petitioners were convicted under Cl 3 of 
the Madras Paddy and Rice Dealers 
(Licensing and Regulation) Order 1966 
read with Section 7(l) (a) (ii) of the Es- 
sential Commodities Act, 1955. For the 
reasons given by me in the order relating 
to the previous batch, I hold that this 
order is also invalid. No affidavit has 
been filed by the Secretary to Govern- 
ment, Food Department, similar to the 
one filed in the previous batch Kailasam, 
J in W. P Nos 1274 of 1968 & 2869 of 1967 
(Mad) held that the impugned order is 
invalid. I respectfully agree with him 
The convictions and sentences of the peti- 
tioners in these cases are set aside the 
fines, if paid, will be refunded to the res- 
pective petitioners The orders of con- 


fiscation in these cases are set aside. The 
sale proceeds of the paddy or rice as the 
case may be would be returned to those 
persons who are entitled to them. On the 
applications filed by the parties, the lower 
Court will go into the question of owner- 
ship of the paddy or rice as the case may 
be and after due enquiry, shall return the 
same to the persons entitled to them. 

10. The revision petitions are allowed. 

Revision allowed. 
» *' ■ ■ ■ ■ ' -a ^ 

1970 CRI. L. J. 1238 (Yol. 76, C. N. 310)= 

AIR 1970 PATNA 322 (V 57 C 57) 

N. L. UNTWALIA, J. 

Chaurasi Mamhi and another. Petition- 
ers V. State of Bihar, Opposite Party. 

, Criminal Revn. No. 97 of 1969, D/- 1- 
8-1969, against decision of Addl S J. 
Ilnd Court, Bhagalpur, D/- 28-11-1968. 

Penal Code (1860), Ss. 324 and 326 — 
Instrument for cutting — Tooth is instru- 
ment for cutting and serves as weapon of 
offence and defence — Injury by tooth- 
bite is offence under Section 324 or 326 
depending upon whether injury is simple 
or grievous. (Para 3) 

Shilesh Chandra Misra and Amar 
Singh, for Petitioners; G. P. Jaiswal, for 
State. 

ORDER : — The prosecution case is that 
on the 30th August, 1965, at about 8 A.M 
when Dasrath Manjhi (P.W. 1) was re- 
turning to his house from village Ram- 
chandrapur, near a well of Aman Mandal 
in liis village Sonudih Gangati, petitioner 
Jagdish Manihi dealt a lathi blow on his 
left hand, injuring his left ring finger 
from behind, and petitioner Chaurasi 
Manjhi dealt two lathi blows on each of 
his thighs, whereupon petitioner Jagdish 
Manihi gave a lathi blow on the root of 
his neck P.W. 1 fell down Petitioner 
Jagdish Manjhi rode on his chest and bit 
his lower lip with teeth, causing bleeding 
imury. A first information report was 
lodged, but the Police submitted a final 
report, saying that it was a case under 
Section 323, Indian Penal Code which 
was non-cognisable. The case proceeded 
on trial upon a complaint filed by P.W. 1. 
The defence was that the prosecution 
case was not true Both the Courts, be- 
lieving the prosecution evidence have 
found the petitioners guilty. Petitioner 
Chaurasi Manjhi has been convicted 
under Section 323 of the Penal Code and 
sentenced to undergo rigorous imprison- 
ment for two months. Petitioner Jagdish 
Manjhi has been convicted under Sec- 
tion 324 of the Penal Code and has been 
sentenced to undergo rigorous imprison- 
ment for six months 

2. The only point which could be urg- 
ed, and has been urged, in support of this 

CN/CN/B316/70/DGB/D 
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application in revision is that for a tooth- 
bite conviction of petitioner Jagdish Man- 
ihi under Section 324 of the Penal Code 
IS not legal It has also been urged, that 
the sentence imposed upon the petitioners 
IS excessive. 

2-A. The relevant words in See. ' 324 
of the Penal Code are — 

"Whoever voluntarily causes 

hurt by means of any instrument for 

cutting shall be punished with im- 

prisonment of either description for a 
term which may extend to three years or 
with fine or with both ” ‘ ' 

The question is whether tooth is an in- 
strument for cutting within the meaning 
of Section 324 of the Penal Code . There 
is no authority on the point either way. 
Some mdication of it is to be found in an 
unreported decision of the Bombay High 
Court given by Beaumont, C J and Sen, 
J, in the book of Eafanlai and HWrailal 
"iLaw of Crimes”, Under Section' 326 of 
the Penal Code The case noticed there 
is that where a mistress refused to accom- 
pany her paramour, who got enraged and 
bit off the tip of her nose and dislocated 
one of her teeth, a sentence' of two 
months’ rigorous imprisonment was en- 
hanced to one of fourteen months It is, 
of course, not very clear from this line 
alone as to whether the biting on the tip 
of the nose was considered as a grievous 
iniury caused by teeth or whether .the 
dislocation of one of her teeth was' caused 
by some other instrument I cannot, 

, therefore, be sure upon that line men- 
tioned in the annotation of the book re- 
ferred to above. 

3. Considering the question, however, 
myself with reference to the meaning of 
the words "instrument” and "tooth” in 
Webster’s Third New International Dic- 
tionary, I have come to the conclusion 
that tooth will be an instrument for cut- 
ting. According to the said dictionary, 
"mstrument” means "a means whereby 
something is achieved, performed, or fur 7 
thered” Although tooth is a part of the 
body, but there is no difficulty in taking 
the view that it is a means whereW 
something is achieved, performed or fur- 
thered, and, therefore, it can be charac- 
terised .as an instrument within the mean- 
ing of Section 324 of the Penal Code as 
also under Section 326, if grievous iniury 
IS caused by tooth According to’ the 
same dictionary "tooth” ■ means "one of 
the hard bony appendages that are borne 
on the laws or m ' many of the lower 
vertebrates on other bones 'in the walls 
of the mouth or pharynx and serve esp 
for the prehension and mastication of 
food and as 'weapons of offence and de- 
fence” (the underlining (here in ' ’) is 

mine) Reading the dictionary meaning 
of the words "instrument” and "tooth” 
tnerefore. I have unhesitatingly come 'to 
the conclusion that for simple iniury 
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caused by tooth bite, the offender will be 
guilty under Section 324 of the Penal 
Code. .If grievous imury is caused bv 
such bite, he will be guilty under Sec- 
tion 326 of the Penal Code. In. my opin- 
ion, therefore, petitioner Jagdish Manihi 
has rightly been convicted undei Sec- 
tion 324 of the Penal Code, Tt may also 
be added that according to the finding, he 
has caused simple injury by lathi blow to 
Dasrath Mamhi. There would have been 
no difficulty, therefore, • in convicting him 
under Secton 323 of the Penal Code 

4. Having considered the facts, the 
circumstances and the nature of the inju- 
ry caused to Dasrath Manjhi (P W. 1) I 
think, it will be no use sending petitioner 
Chaurasi Manjhi to jail again It is said 
that he has been in jail for about a week 
While maintaining his conviction under 
Section 323 of the' Penal Code, I reduce 
his sentence of imprisonment to the- 
period already undergone. Petitioner, 
Jagdish Manjhi was the greater aggressor 
out of the two He deserves more severe 
sentence than the one which stands after' 
my modification of petitioner Chaurasi 
Manjhi Jagdish Mamhi’s case also de- 
serves some concession in regard to the 
period of sentence I, therefore, while 
maintaining his conviction under Sec- 
tion 324 of the Penal Code, reduce his 
sentence of imprisonment from six 
months to three months rigorous impri- 
sonment • 

5. Subject to the above modification in 
the sentences of the two petitioners, this 
application in revision is dismissed 

, ' Revision dismissed 

,1970 CRI. L, J. 1236 (Yol. 76, C. N. 311)= 

, AIR 1970 MADRAS 351 (V 57 C 103) 

' ' KRISHNASWAMY REDDY. J- ' 

' Public Prosecutor, Appellant v Peru- 
mal Naidu and others, Respondents 

Criminal App Nos 413 and 494 of 
1966 etc. Crl. R C No. 258 of 1966, etc. 
D/- 16-12-1969. 

(A) Madras Paddy and Rice (Move- 

ment Control) Order (1965) — Validity 
— Order has expired on 20-6-1965 be- 
cause the concurrence of the Central 
Government was not obtained within a 
month after R. 125 (3-A), Defence of 
India Rules (1962) came into force on 25- 
5-1965. (Para 3) 

(B) Madras Paddy and Rice (Move- 
ment Control) Order (1964) — Validity — - 
Order has expired on 20-6-1965 because 
the concurrence of the Central Govern- 
ment was not obtained within a month 
after R. 125(3-A), Defence of India Rules 
(1962) came into force on 25-5-1965. 

. , (Para 5) 

(C) Madras Paddy and Rice Dealers 
( Licensing and Regulation) Order ! (1965) 

EN/EN/C254/70/YPB/C 
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— Validity — Order has expired on 20- 
6-1965 because the conciurrence of the 
Central Government was not obtained 
within a month after R. 125 (3- A) Defence 
'of India Ryles (1962) came into force on 
25-5-1965. (Para .6) 

, (D) Madras Paddy and Rice (Declara^ 
tion and Requisitioning of Stocks) Order 
(1964) — Validity — ’ Order has expired 
on 20-6-1965 because the concurrence , of 
the Central Government was not obtained 
■within a month after R. 125 (3-A), De- 
fence of India Rules (1962) came into 
force on 25-5-1965. (Para 6) 

(E) Madras Paddy and Rice (Declara- 
tion and Requisitioning of Stocks) Order 
(1964) — Validity-; — Order has expired 
on ^0-6-1965 .because the concurrence of 
the Central Government was not obtained 
within a month after R, 125 (3-A), De- 
fence , of India Rules (1962) came into 
force on 2575-1965. (Para 7) 

•.The Assistant Public .Prosecutor, for 
the Appellant, C K Venkatanarasimhan, 
N.' Dhxnakaran and P. C Kurian, for the 
Respondents in Crl Appeals, C K. Ven- 
katanarasimham, M Narayanamurthi, G 
Gopalaswami, C. F. Louis, S S. Bharad- 
wai. M Sugananthan, K Ramachandran, 
R. Sundaraiingam, R Santhanam, P. R 
Vasudeva Iyer, T. S. Arunachalam, B, 
Soundarapandian, • R Shanmugham, 
Fyzwe Mohammed, S M. -Subramaniam, 
S R. Srinivasan, V P. Raman, K. A Pan- 
chanakesan, L J A Menezes, M S. Sethu 
and R Gopalachari, for the Petitioners 
(m .Crl. R. Cs ). , . 

JUDGMENT:— First Batch-— These 
cases relate to offences under the Madras 
Paddy and Rice (Movement Control) 
Order, 1965 The only point raised in 
these cases is that the Madras Paddy and 
Rice (Movement Control) Order, 1965 • is 
not vahd fon the ground that the concur- 
rence of the Central Government was not 
obtained -within thirty , days after sub- 
rule (3-A) of Rule 125 of the Defence of 
India Rules, 1962 'came into force"' SuB- 
rule (3-A) 'of Rule 125 of the Defence’ ' of 
India Rules came' into force ori 20-5-1965' 
^e ' Madra's Paddy and Rice ' (Mov'errient 
Control) Order, 1965 was passed in exer^ 
cise ' of-' the powers' ' ' conferred b-v sub- 
rule ’ (2) of ' Rule' 125 ' of , the ' Defence df 
India Rules, 1962 read '-(wth siib-rule (.3) 
and* ’clause, (b) of sub-rule (9) of that rulri 
by , the' Governor 'of Madras, which' came 
ihto’f6rcd,on 1-1-1965.’ At the tihie'when 
the Madras ' Paddy' and ,Rice 'jMdvemeht 
Coritrol) Order 1965 was ' passed, suB- 
Vule, (3-A) to Rule ',125 of 'the, Defence of 
India Rules 'was not in force Therefore, 
it m'ay be necessary to examihe the scope 
of sub-rule' (3-A) of Rule 125, which runs 
thus; . . , 

i"Notwithstandmg anything contained in, 
sub-rules (2) and- (3), an order under 
these sub-rules fo£ regulating by. licences. 


permits or otherwise' the movement of 
transport of any foodstuffs including edi- 
ble oil-seeds and • oils, or for controlling 
the prices or rates at which any such 
foodstuffs may be bought or sold, shall 
not be made by the State Government 
after the commencement of the Defence 
of India (Third Amendment) Rules, 1965, 
except with the prior concurrence of the 
Central; Government, and any order made 
before such commencement ■ under these 
sub-rules for -any of the purposes afore- 
said by a State Government or any officer 
or authority authorised by it in that be- 
half shall cease to have effect on the ex- 
piry of a period of thirty days from such' 
commencement except as respects things 
done or omitted .to be done before such 
expiry, unless such order is confirmed by 
Central Government before such expiry.” 
The latter portion of sub-rule (3-A) is 
relevant in respect of these cases. It is 
clear that in respect of the order in ques- 
tion, unless the confirmation of the Cen- 
tral Government is obtained on or before 
20-6-1965, it would expire The prosecu- 
tions in all these cases were in • relation 
to matters done or omitted to' have been 
done after 20-6-1965. These things done 
or omitted to have been done before 
20-6-1965 would be valid for the simple 
reason that this order was in force till 
that time. 


• 2. The question that arises in respect 
of these cases where the prosecution was 
launched in respect of certain things done 
or omitted to be done after 20-6-1965 is 
whether the confirmation ■ as required 
under sub-rule .(3-A) was obtained by the 
State Government from the Central Gov- 
ernment The learned Public Prosecutor 
admits that there is no notification pub- 
lished in the' Gazette of India in respect 
of confirmation of this order. But, how- 
ever, he drew my attention to a letter 
purported to have been sent by the Minis- 
try of' Food ,and Agriculture, Government 
of India, under the signature of the Under 
Secretary, dated 11-6-1965, addressed to 
the/ Secretary to the Department of Food 
and_ Agriculture. (Government of Madras, 
stating ‘that with reference to their letter 
dated 31st May 1965, he was directed to 
state that the Government have confirm- 
ed the . following orders which includes 
(1) The Madras . Paddy and Rice (Move- 
ment Control) Order, 1965; (2) The Mad-^ 
ras Paddy and Rice (Declaration and lie- 
quisitioning of Stocks) Order 196L ^ 

'(3) The Madras Paddy and Rice D^rs 
(Licensing and Regulation) Order 1965. , 

3. It is contended for by 
counsel, appearing for -the 
these cases, that-the Jetted sent by tne 

Under;: Secretary;. ^/Goyern- 

mSvDepartrnenf f 
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the order in question is not sufficient 
compliance under sub-rule (3- A) of rule 
125 It IS further contended that such 
confirmation must not only be made by 
the Central Government but also it must 
be made by a notification published in the 
Official Gazette of the Government of 
India There is force in their contention. 
A mere letter passed between the 
two Governments would not be suffi- 
cient to validate the order- un- 
less the confirmation, which is the 
condition precedent, to validate the order 
is officially notified, so that the citizens 
who are affected by such order will know 
whether the order had come into force 
for them to obey. In the absence of such 
notification in the Official Gazette and 
much less in the absence of evidence that 
such confirmation was made by the Cen- 
tral Government, excepting the letter 
that has been produced before me, I am 
of the view that sub-rule (3-Ai was not 
complied with and eventually, I hold that 
this order had expired on the 20th June 
1965 for the reason that no valid con- 
firmation was obtained within a month 
after sub-rule (3-Ai came into force, 

4. All the prosecutions in respect of 
offences committed after 20-6-1966 under 
this order are quashed All the convic- 
tions and sentences passed under this 
order are set aside. The appeals filed by 
the Public Prosecutor are dismissed The 
revisions filed by the accused are allowed 
The order of confiscation made in all 
these cases on a conviction or irrespective 
of the conviction are all set aside. The 
sale proceeds in respect of the properties 
seized in all these cases are directed to 
be returned to those persons who claim 
them on their filing applications before 
the lower courts The fines,' if paid, will 
be refunded to the petitioners. 


5, Second Batch' — These appeals 
were filed by the Public Prosecutor 
against the order of acquittal of the ac- 
cused in these cases, by the Judicial Sub- 
Magistrate, Madurai in respect of offences 
under S 3 of the Madras Paddy and Rice 
(Movement Control) Order 1964 The 
offences in these cases were said to have 
been committed on 23-10-1965, 23-9-1965 
and 22-11-1965 respectively after sub- 
rule (3-A) or Rule _125 of the Defence of 
India Rules came into force, which was 
on 20-5-1965 For the reasons given by 
me in the earlier batch fust now disposed 
of> I hold that the order under which 
the respondents were prosecuted, expired 
on or after 20-6-1965 These appeals are 
dismissed 


6. Third Batch.— In this batch, Ci 

R C 315 of 1900 9f 

^ offences under the Madras Paddy ar 

nr'iit (Licensing and Regulatio 

1965 and Crl. R C 316 of 1966 r< 

Paddv^'l under the Madn 

t'addy and Rice (Declaration and Requ 


sitioning of Stocks) Order 1964. In these 
cases, the offences were committed sub- 
sequent to 20-6-1965. For the reasons 
given by me in the first batch of cases, 
I hold that the orders were not valid at 
the time the offences were committed. 
The proceedings concerned in Crl R C. 
Nos 315 and 316 of 1966 are quashed 
The conviction of the petitioners in Crl. 
R C, 91 of 1967 are set aside and the fine, 
if paid, will be refunded to the petition- 
ers The confiscation in these cases are 
set aside. The sale proceeds of the pro- 
perties seized would be returned to the 
claimants by the lower court after due 
enquiry 

7. Fourth Batch; — These two cases re- 
late to offences under the Madras Paddy 
and Rice (Declaration and Requisitioning 
of Stocks) Order 1964. The offences in 
these cases were committed subsequent to 
20-6-1965 For the reasons given by me 
in the first batch of cases, I hold that the 
order in question was not valid at the 
time the offences were committed The 
convictions and sentences are set aside. 
The fine, if paid, will be refunded to the 
petitioners. The confiscation m these 
cases are set aside. The sale proceeds of 
properties seized would be returned to 
the claimants by the lower Court after 
due enquiry. 

Order accordingly. 


1970CRI. L. J. 1238 (Yol. 76, C. N. 312)= 

AIR 1970 MADRAS 359 (V 57 C lOG) 
K. N. MUDALIAR, J, 

In re, L. N. Srinivasa Chetty, Petitioner 
Accused 

Criminal Revn Case No 758 of 1967 and 
Criminal Revn Petn No 748 of 1967, 'Dl- 
l-8-1959, against Order of Addl First Class 
Magistrate Vellore. D/- 31-3-1967. 

Penal Code (I860), Ss. 332 and 323 — 
Applicability — Seizure of cycle by Ins- 
pector for want of licence — Accused slap- 
ping inspector on his cheek and forcibly 
taking away cycle — Evidence showing 
that cycle had licence — It was also found 
that inspector was acting in his capacity as 
public servant and in discharge of hiS of- 
ficial duties — Held, accused was guilty 
of offence under S. 332 and not under 
S. 323 — He being first offender, interest 
of justice would he served by admonish- 
ing him under S. 3(1) of Act 20 of 1958. 
AIR 1948 Mad 356 & 1962 (1) Cri LJ 45 
(Mad), Dist. — (Probation of Offenders Act 
(20 of 1958), S. 3 (1) ) — (Criminal P. C- 
(1898), S. 562 (1-A) ). (Para 3) 

[Ed •— Section 332, I P C prescribes 
3 years’ sentence and/or fine Fine 
was substituted by admonition 

LM/DN/F799/69/AKJ/T 
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Cases Referred *• Chronological Paras 

(1962) 1962 (1) Cri LJ 45 = 1961 
Mad WN (Cri) 117, Public Prosecu- 
tor V. Syed Rowther 3 

(1948) AIR 1948 Mad 356 (V 35) = 

1948 Mad WN (Cri) 68. Pedda 
Muni V. Emperor 3 

K. Ramaswamy, for Petitioner; S Jaga- 
desan, for Public Prosecutor, for State. 

ORDER:— On 11-1-1967 the cycle of 
the son of Srinivasa Chetty was detained 
by the Municipal Inspector, P. W. 1 for 
want of a license. The boy went and 
brought his father who slapped P. W. 1 
on his cheek and took away the cycle from 
him by force. The evidence of P. W. 1 
who proves these facts is corroborated by 
P. W. 2. . P. W, 3 received the complaint 
from P. W. 1 and sent P. W. 1 and the 
complaint to the police station P. W. 4, 
the doctor, spe^s to the injury sustained 
by P. W. 1. 

2. Accepting this evidence, the Addi- 
tional First Class Magistrate found the 
petitioner guilty of an offence under Sec- 
tion 332, I. P. C. 

3. P. W. 1 admits in the course of his 
cross-examination that if the cycle had 
village licence he would not demand 
licence and states that the boy Chela- 
pathi, son of the accused, did not tell him 
that he had village licence. Exhibit D-2 
is the village licence for 1966-67 for the 
second half year. It has been issued in 
the name of the accused. M. O. 2 is the 
disc in respect of that licence. It emerges 
from the evidence that the cycle did not 
carry this disc. The argument of Mr. 
Ramaswami is that inasmuch as the cycle 
in question had the licence from the 
village panchayat and regardless of the 
fact that the disc was not displayed on the 
cycle, although P W. 1 had acted in his 
capacity as a public servant in the dis- 
charge of his duties, the seizure is illegal 
and therefore, the petitioner had a right to 
take back his cycle and his act of slapping 
P W. 1 amounts to an offence under Sec- 
tion 323, I P. C. This argument, if ac- 
cepted, would result in an anomalous rea- 
soning whether P. W. 1 acted as a public 
servant in the discharge of his official duties 
and this illogical finding regarding his act 
of seizure is not in consonance with law. 
I am not prepared to countenance this 
argument in the face of the evidence which 
certainly supports the finding that P. W. 1 
was acting in his capacity as a public ser- 
vant and in the discharge of his official 
duties he seized the cycle. The seizure 
of the cycle is correct and legal Apart 
from that, I have no doubt in my mind 
that P. W. 1 was doing an act in his capa- 
city as a public servant, acting in good 
faith under the colour of his office. The 
act of P. W. 1 is also strictly iustifiable 
by law. 

In support of the proposition of law con- 
tended for by Mr. Ramaswami, he at- 


tempted to draw support from the ruling 
in Pedda Muni v. Emperor, 1948 Mad 
WN (Cr) 68 = (AIR 1948 Mad 356). 
That was a case where the constable 
P. W. 1 had no authority to effect the 
arrest since there was no order in writing 
under Section 56(1) of the Code of Cri- 
minal Procedure and the constable did not 
purport to act on his own accord, because 
there was nothing to show that the ele- 
ments necessary to iustify the action under 
Section 54, Criminal P. C. were present, 
the Act of P. W. 1 was not that of a public 
servant but of an ordinary individual. 
Another authority was also cited before 
me In Public Prosecutor v. Syed 
Rowther, 1961 Mad WN (Cr) 117 = 
(1962 (1) Cri LJ 45) Anantanarayan, J., 
(as he then was) found that the officers 
had forcibly entered into the private house 
of the first respondent and attempted to 
seize some note books merely on the al- 
legation that they were accounts of the 
business. The learned Judge found that 
"the records did not even show that the 
respondent had really carried on any busi- 
ness as dealer. It is seen from these two 
decisions that initially there is a total lack 
of jurisdiction on the part of these of- 
ficers to act as they did in their official 
capacities. These two decisions are not 
helpful to the proposition of law submitted 
by 'Mr. Ramaswami In my view, the con- 
viction of the . petitioner for an offence 
under Section 332, I. P. C. is correct and 
proper. There are no grounds for me to 
interfere with the conviction of the peti- 
fioner. 

Mr. Ramaswami made an eloquent 
plea that in view of the status of the peti- 
tioner, the sentence of fine may be sub- 
stituted for by admonition. Although one 
is disposed to take the stern view that a 
Municipal Councillor must exercise a 
greater^ sense of responsibility in his deal- 
ings with^ public servants who discharge 
their official duties in the interest of pub- 
Hc service, I am inclined to think that the 
interests of justice would be served by 
admonishing the petitioner under Sec- 
tion 3(1) (sic) of the Probation of Of- 
fenders Act in view of the fact that the 
accused is a first offender The fine 
amount may be directed to be returned to 
the petitioner. With this modification, this 
revision petition is dismissed. 

Revision dismissed. 


370 CRI. L. J. 1239 (Yol. 76, C. N. 813) == 
AIR 1970 MADRAS 360 (V 57 C 107) 
KRISHNASWAMI REDDY. J- 

A. Gnanasikhamony. Petitioner Accused, 
Palukal Panchayat. Respondent 

Criminal Revn. Case 
d Cri. R P. No 1176 of 196^ D/- 

against order of SpL ^ 
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Fanchayafs — Madras Panchayats Act 
(35 of 1958), S. 178(2) (xxii), R. 32 of the 
Rules and the Rule under Madras Notifi- 
cation No. 52 of G. O. Ms. No. 1248 dated 
26-4-1961 — Money due under contract is 
not recoverable by distraint or prosecu- 
tion. 

Arrears of kist amount payable under 
contract by which contractor was given 
the light to collect fees ‘ frgm public 
market Panchayat cannot recover the 
amoimt by distraint or prosecution — Ex- 
pression "other sums” in Rule does not 
include money due under contract — 
Panchayat has power to enter into con- 
tracts under Section 8(3), but sums due 
under them are not recoverable as sums 
due under the Act or Rules — Provisions 
of Section 387 of the, Madras Citv’^ Muni- 
cipal Corporation Act and Section 344 of 
the Madras Bistrict Municipalities _ Act 
giving such power indicates that omission 
of such power from the Panchayat Act 
was deliberate ILR 26 Mad 475 & AIR 
1924 Mad 669 & AIR 1924 Mad 898 (2) 
& AIR 1951 Trav-Co 82, Foil 

- (Paras 5, 6, 7 and 13) 


Cases Referred; Chronological Paras 
(1951) AIR 1951 Trav-Co 82 (V 38) 

= 52 Cri LJ 271, Ahemad Hydros 
V Alwaye Municipality 12 

(1924) AIR 1924 Mad 669 (V 11) = • 

ILR 47 Mad 381, Punia Syamalo 
In re - 10 

(1924) AIR 1924 Mad 898 (2) (V 11) = 

84 Ind Cas 325 = 26 Cri LJ 261, 
Mahabab Alii Khan v. President 
Taluk Board Kurnool , ' 11 

(1901) ILR 26 Mad 475 = 1 Weir 
752, Abdul Azees Sahib v. 
Cuddapah Municipality 9 

T. R Ramachandran and T R Raia- 


gopalan, for Petitioner, S Padmanabhan, 
for Respondent; Addl P P , for State; 
C F Louis (Amicus Curiae) 

ORDER: — This petition has been filed 
by the accused- m C. C. No. 15 of [1967 on 
the file of the Special First Class Magis- 
trate, Kuzhithiirai, against the order of 
the said Magistrate in overruling the pre- 
liminary obfection raised by him on 'the 
ground that the complaint against him was 
incompetent as there was no procedure 
laid down in Madras Panchayat Act for 
the recovery of the amount due from him 
under the contract by way of distraint or 
prosecution 

2 . It is necessary to note the ’facts very 
briefly for the purpose of appreciating the 
point raised by the petitioneis .The right 
of collecting fees from Kannumamood 
public market in Palukal Panchayat was 
leased out to the petitioner by the Execu- 
tive Officer. 'Palukal Panchayat, - and , a 
written agreement was , entered into be- 
tween the Executive officer of. the Pan- 
cnavat on one pait and the-petitioner-on 
tue other on 7th April' 1966 by which the 
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petitioner’ had to par to the panchayat the 
kist amount in ten rnonthly instalments at 
Rs. 1,370 50 and the first instalment was 
to be paid on 31-1-1967. 

The petitioner defaulted to pay the in- 
stalments and had fallen in arrears to' the 
tune of Rs 6,320/-. The Executive Officer 
therefore, filed a complaint before 'the 
Special First Class Magistrate, Kuzhithurai 
alleging that the petitioner had mlfully 
omitted to remit the market lease amount 
of Rs 6,320/- due to Palukal Panchayat 
for the year 1966-67 in respect of lease 
contract of the Kannumamood Market , It 
was alleged in the complaint that the peti- 
tioner • wilfully prevented distraint. ,The 
complaint was instituted under Cl. , 22 of 
Sub-section (2) of S. 178 of Ihe- Madras 
panchayats Act and violation of condition 
as per para 3 of the agreement executed 
by the petitioner on 7-4-1966. and. also 
under Notification No 52 of . G. O Ms 
No 1248 dated 26-4-1961 , 

3. The petitioner raised an obiection 
in the lower Court that the amount .due 
under the contract cannot be recovered 
in the manner provided in Notification 
No 52 of G. O Ms. No' 1248 dated 25-4- 
1961 and that, therefore, the prosecution 
was not maintainable The learned Magis- 
trate by his Order dated 20-9-1967 over- 
ruled his obiection by stating that* the 
panchayat Rules did - not' mention .about 
any contracting party, but it 'simply says 
that any sum due to the Panchayat under 
the Panchayat Act should be recovered 
by a suit and ultimately held that -he can 
take cognizance of the offence and proceed 
wnth the trial. . t 

4, . I sought the assistance of Mr C F 
Louis, Advocate, to assist the Court as the 
point involved in this case may in the 
larger interest affect the rights of parties 
The question ' which has to be considered 
is whether the Panchayat has got any 
right to prosecute a person for his failure 
to' pay the Panchayat any amount lyhich 
•Jie agreed to pay as per the agreement en- 
'tered into between him and the Panchayat 
If therefore, becomes necessary to note 
the relevant provisions of the Madras 
Panchayats Act, 1958 '(hereinafter called 
The Act’). The power to enter into con- 
tract' is provided under Section 8 sub-sec- 
tion (3) of the Act' which is as follows 
"Every Panchayat shall be a body cor- 
porate by the name of the village or town 
specified in the notification issued under 
Section 3.^ shall have perpetual succession 
and a common' seal, and, subiect to 5n,v 
restriction or' qualification ' imposed by ■ dr 
- under this Act or any other laiv, shall be 
vested wdth' the 'capacity of suing or beiiig 
■sued in its corporate nanae,' of acquiring, 
holding and transferring property, 'mov- 
able or immovable, ' of entering into con- 
tracts and of doing all things necessary, 
proper' or expedient* for the ’purrjosel for 
which it is constituted.” f 
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■ Sub-section (2) of Section 99 of the Act 
relates to levy of fees in a public market 
Sub-section (2) of S. 99 runs thus- 
■ "Subject to such rules as may be pre- 
scribed, the Panchayat may after 

obtaining the previous written permission 
of the Inspector, levy any one or more of 
the -following, fees' in any public market at 
such rates, not exceeding the 'maximum 
rates if any "prescribed in that behalf as 
the panchayat may think fit 

Section ”176 of the Act confers pov/er on 
the ' Panchayat to farm out collection of 
fees It runs thus — 

"No distraint shall be made, no suit shall 
be, instituted and no prosecution shall be 
commenced in respect of any tax or other 
sum -due to a panchayat or panchayat 
union council under this Act or any rule, 
by-law, regulation or order made under it 
after the expiration of a period of "three 
years from the date on which distraint 
might first have been made, a suit might 
first have been instituted, or prosecution 
might first have been commenced as the 
case may be, in respect of such tax or 
sum ” ' . 

. Under Section 178(2) (xxii) it is pro- 


and buildings demised by the Panchayat) 
contributions and other sums which under 
the Madras Panchayats Act, 1958, or any 
other law or rules or by-laws made there- 
under are due by any person to the 
Panchayat may, if there is no special pro- 
vision in the Act or the rules made there- 
under for their recovery, be demanded by 
bills which shall be served on the persons 
concerned and recovered in the manner 
pro-vided in the rules for the collection of 
taxes under the Madras Panchayats Act, 
1958.” 

This Rule pro'vides that the amounts due 
under the various heads specified therein 
could be recovered in the manner pro-vid- 
ed under the rules for the collection of 
taxes, namely, by distraint and if distraint 
becomes impracticable, by prosecution. 

5. Now, the question is whether this 
rule includes the amount due to the Pan- 
chayat under a contract between the Pan- 
chayat and the third party under any of 
the heads mentioned therein. It is clear 
that the specific heads provided therein, 
namel'y, costs, damages, compensation, 
penalties, charges, fees, expenses, rents 
and contributions would not cover the 
amounts due under the contract But the 


vided as follows: 

"The Government shall, in addition to 
•the rule-making powers, conferred on 
■them by any other provisions contained in 
■this- Act, have power to make rules 

generally to carry out the purposes of the 

* 

(2) In particular, and without prejudice 
to the generality of the foregoing power, 
the Government may make rules — 


(xxii) as to the realisation of any tax or 
' other sum due to a panchayat or pan- 
khayat union council under this Act or 
any other law or - any rules or by-laws, 
whether by distraint and sale of movable 
property, by prosecution before a Magis- 
trate, by a suit, or otherwise.” 

Under this rule-making power, the Gov- 
ernor of Madras by Notification No. 4 
framed rules in respect of assessments and 
collection of taxes Rule 24 relates to 


mode of collection of taxes Rule 25 re- 
lates to distraint and sale of movable pro- 
perty and Rule 25(2) provides for pro- 
secution, if for any reason the distraint or 
a sufficient distraint of the • defaulter’s 
property, is impracticable and Rule 32 pro- 
' 'vides for imposition of fine.' 

*' The' relevant Rule 32 with which we are 
now concerned is the Rule, relating to the 
“reciovery of sums du6 to the Panchayat 
other 'than the taxes, as we are nov/ con- 
cerned with the amount due under the 

- contract In Notification No 52, the Rule 


provides as follows:— ' ’ , 

. 'n!"RGcovery of sums due to the panchayat 
Air .'costs, damages, compensation, Penai- 
ties, charges, fees (other than school f^P^k 
expenses, ’rents (not being rents for land 


Rule includes "other sums” also. Can it 
be said that the amount due under the 
contract would come within the item of 
'other sums’? It is very significant to 
note that the Rule does not take in what- 
ever amount due to the Panchayat but 
limits to the amount due to the Panchayat 
under law or rules_ or by-laws made there- 
under. The amount due under, the con- 
tract may be an amount due to the 
Panchayat but it cannot be said that the 
said amount is due under the Panchayats 
Act, or any of the Rules framed there- 
under, The Rule does not include speci- 
fically the amount due under the contract 
In the absence of such a specific pro'vision 
and with a limitation to the sums due 
under the Act or any other law or rules or 
by laws made thereunder, it is clear that 
the amount due under a contract to the 
Panchayat is excluded ■within the pur-view 
of this Rule. Otherwise, when a power 
was conferred on the Panchayat to enter 
into contract by -virtue of sub-section (3) 
to Section 8 of the Act, the Notification 
could have included specifically the 
amount due under the contract also under 
this Rule It is, therefore, evident that 
the intention was to exclude it within the' 
purview of this rule. 

6. In this 'context, it is 'worth-vvhile to 
note the similar provisions contained in 
other Acts Section 337 of the Madras 
City Municipal Corporation Act, 1919 runs 
-thus: 

"Recovery of sums due as taxes — 

All costs, damages, penalties, compen- 
sations, charges, fees, rents, expenses, con-, 
tributions, and other sums which under 
this Act or any rule, by-law or regula- 
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tion made thereunder or any other law 
or under any contract including contract 
in respect of water-supply or drainage 
made in accordance with this Act, and the 
s rules, by-laws and regulations are due by 
any person to the Corporation shall, if 
there is no special provision in this Act 
for their recovery, be demanded by bill 
containing particulars, of the demand and 
notice of the liability incurred in default 
of payment and may be recovered in the 
manner provided by rules 21 • and 28 of 
the rules contained under Part VI of 

Schedule IV ” 

Rules 21, 28 and 29 of Schedule IV to 
the said Act contain similar rules as in 
Notification 52 of the Panchayat Act pro- 
viding for distraint and prosecution This 
section specifically includes in spite of 
other sums due under the Act or any 
ivile, by-law or regnlabon Ibere- 

under, the amount due under any contract 
including a contract in respect of water- 
supply or drainage made in accordance 
with this Act and the amount due to the 
Corporation The amounts due under the 
contract are significantly omitted in Noti- 
fication No 52 which is under considera- 
tion. 

Similarly, Section 344 of the Madras 
District Municipalities Act, 1920 are in 
pari materia with S 387 of the Madras 
City Municipal Corporation Act, 1919, 
with the exception that this Section does 
not include all contracts as provided under 
Section 387 of the former but includes 
only the amount due under a contract in 
respect of water-supply or drainage made 
in accordance with the Act, rules or by- 
laws made thereunder. This section also 
includes the sums due under the contract 
mentioned therein besides the other sums 
due In this Act, also, there are provi- 
sions which are similar to the provisions 
in the Madras Panchayats Act in respect 
of the mode of recovery by distraint and 
by prosecution It is therefore, clear from 
the provisions of these Acts that wher- 
ever the Legislature intended to include 
the amount due under the contract also 
to be recovered by the mode of distraint 
and prosecution, it specifically said so 
When there is an omission in the 
Panchayat Act, the omission must be taken 
to be a deliberate one and that the Legis- 
lature did not intend to include the amount 
due on the contract 

7. It IS significant to note that the 
Rules framed under the Madras District 
Boaids Act, 1920 and the Madras Village 
Panchayats Act 1950 are in pari materia 
with the rules under consideration. The 
sums due under the contract were not in- 
cluded in these rules It, therefore, ap- 
pears that though the Legislature has given 
power to the Corporation and the District 
Municipalities to recover the amount due 
under the contract by following the modes 
oi distraint and prosecution for recovery. 
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yet, in its wisdom, it did not want to 
confer such power to the District Board, 
Village Panchayat, Town Panchayat or 
Panchayat Union to collect any amount 
due to the Panchayat under a contract. 
The 'Legislature then passed the Madras 
Panchayats Act, 1958 and the Government 
framed the Rules thereunder, and follow- 
ed the pattern provided under the Madras 
District Boards Act and the Madras 
Village Panchayats Act though they would 
have been aware of the provisions of the 
Madras City Municipal Corporation Act 
and the Madras District Municipalities 
Act. It is not necessary to go into the 
motives of the Legislature of the Govern- 
ment for not following the pattern provid- 
ed under the Municipal Corporation Act, 

1919 and the District Municipalities Actj 

1920 The absence of the words "Sums 
dvig: ’PTi'di'eT aviy 'C.PT.tsa-c.t, te tba Paaabayat”* 
m the Rules is very significant It shows 
that a Panchayat cannot prosecute a per- 
son who committed default in respect of 
payments due under the contract to the 

Panchayat 

8. In the following decisions in respect 
of the provisions of the District Munici- 
palities Act, 1920, and the Local Boards 
Act, 1920, it has been held that the words 
"other sums” used in the provisions of 
the said Acts will not include the amount 
due under the contract 

9. In Abdul Azees Sahib v Cuddapah 
Municipality. (1901) ILR 26 Mad 475 Sir 
Arnold White, C J held that "money due 
tinder a contract entered into with a 
Municipality for the right to collect tolls 
in consideration of a money payment does 
pot fall within any of the provisions of 
Section 269 of the District Municipalities 
Act, 1884 and a contractor who fails to 
pay what is due under such a contract 
cannot be convicted and fined under that 
Section 269 of the District Municipalities 
Act, 1884 IS in pan materia with Sec- 
tion 344 of the District Municipalities Act, 
1920 

10. In Punia Syamalo' In re. ILR 47 
Mad 381 = (AIR 1924 Mad 669) re- 
ferring to the words used under Sec 221 
of the Madras Local Boards Act, 1920, the 
Court held that the words "other sums 
in that section should be read eiusdem 
generis with the words preceding therein 
The Division Bench found that the amount 
due under a contract of lease though of 
the toll cannot be treated as falling within 
the words of Section 221 of the Local 
Boards Act and that the sum in question 
was not. payable "under or by virtue of 
this Act”, but is payable under the con- 
tract between the parties 

11. In Mahabab Alh Khan v. Presi- 
dent, Taluk Board Kurnool, 84 Ind Cas 
325 = (AIR 1924 Mad 898(2)) the Division 
Bench held that money due to a Muni- 
cipahty under a contract cannot be sum- 
marily recovered ’ by the- Municipality 
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under Section 221 of the Madras Local 
Boards Act of 1920. 

12. In Ahemad Hydros v. Alwaye 
Municipality, 52 Cri LJ 271 == (AIR 1951 
Trav-Co 82) the Travancore-Cochin High 
Court, in dealing with Section 365 of the 
Travancore District Municipalities Act 
which is in pari materia with Section 269 
of the Madras District Municipalities Act 
held that the amount due under a con- 
tract for the collection of market cess will 
not come under any of the Municipal dues 
and the prosecution of the Contractor was 
unsustainable. 

13. Thus, it is seen that the Courts 
have uniformly taken the view that the 
words "other sums” due under the Act 
could not be equated with the amount due 
under the contract. In the result I find 
that the Special First Class Magistrate had 
no jurisdiction to entertain the complaint 
and the proceedings before him are quash- 
ed The petition is allowed. 

14. Before taking leave of this case. I 
am bound to express my gratitude to Mr. 
C F. Louis, Advocate, who rendered valu- 
able assistance to the Court by making 
submissions after having carefully made 
a research of all the relevant Acts and 
provisions and the case law on the subiect. 

Petition allowed. 


1970 CRI. L. J. 1243 (Yol. 76, C. N. 311)= 

AIR 1970 PATNA 293 (V 57 C 47) 

SHAMBHU PRASAD SINGH. J, 

Purshottam Ram Agarwal and others, 
Petitioners v. State, Opposite Party. 

Criminal Revn Nos. 39 and 43 of 1969, 
D/- 26-8-1969, against order of Sub 

Divnl. Magistrate, Muzaffarpur, D/- 9-10- 
1968 

(A) Criminal P. C. (1898), S. 117 (1) 
and (3) and S. 107 — No action under 
sub-s. (3) before enquiry under sub-s. (1) 
— Effect. 

No action under section 117 (3) can be 
taken before an enquiry under sub-s. (1) 
of that Section has started and such an 
enquiry sannot start unless the persons 
against whom a proceeding under S 107 
has been drawn up have appeared before 
the Court. (Para 3) 

(B) Criminal P. C, (1898), S. 117 (3) — 
Initial order itself illegal — Order under 
sub-s. (3) must also be set aside. 

(Para 3) 

(C) Criminal P. C. (1898), S. 107 — 
Petitioners opening daily market near 
Government market — Interference by 
Thikedars of Govt, with free choice of 
shop keepers — Magistrate should have 
drawn proceeding under S. 107 against 
Thikedars rather than against petitioners. 

(Para 4) 

CN/DN/B348/70/VRB/C T". 


J. N. Verma, Dindayal Sinha and 
Suresh Chandra Pd Sinha, for Petitioners; 
Chhatrapati Kumar Sinha. for State. 

_ ORDER; These two applications in revi- 
sion arise out of the same proceeding 
under Section 107 of the Code of Criminal 
Procedure (hereafter to be referred as 
'the Code’ hence they have been heard 
together and are being disposed of by a 
common judgment Criminal Revision 
No. 43 of 1969 is by twelve members of 
the second party to the proceeding and is 
directed against an order dated the 8th 
October 1968. Criminal Revision No. 39 
of 1969 is by four other members of the 
second party to the same proceeding and 
is directed against an order dated the 9th 
October 1968. 

2. It appears that the Circle Officer, 
Sahebganj Achal in the district of Muza- 
ffarpur sent to the Sub-Divisional Magis- 
trate, Sadar Muzaffarpur a letter dated 
the 30th September, 1968, stating that 
petitioners 1 and 2 of Criminal Revision 
No. 34 of 1969, and their father, Shan- 
kar Prasad Agarwal were going to open 
a daily market with effect from the 1st 
of October 1968, at a distance of hardly 
l/4th of a furlong from the Hawalgani 
Nawanagar Kothia Bazar of the Govern- 
ment and that if they were allowed to 
open a daily market, the Government 
market would be totally finished result- 
ing in a loss of five to six thousand 
rupees per annum to the Government 
The Circle Officer, accordingly, requested 
the Sub-divisional Magistrate to take im- 
mediate necessary action so that the Gov- 
ernment market may not be hampered, 
and to issue direction to the Officer-in- 
charge Sahebganj Police Station to stop 
the opening of the said market from the 
1st of October. 1968 till the final decision 
(of the Sub-divisional Magistrate). The 
Sub-divisional Magistrate was also requ- 
ested to take immediate action under sec- 
tion 107/144 of the Code. 

On receipt of this letter, which has 
been made Annexure '1’ to the petition 
the Sub-divisional Magistrate registered 
case no 866 of 1968, under section 144 of 
the Code and directed the police to take 
action under setcion 151/107 of the Code 
That order is not before me but the sub- 
stance of it has been mentioned in the 
impugned order dated the 8th October, 
1968. It is not quite clear that when a 
proceeding was drawn up under S. 144 
and not under section 107 of the Code, 
how could the Sub-divisional Magistrate 
ask the police to take action under sec- 
tion 107 of the Code. On the 5th of 
October, 1968. the Circle Officer, Saheb- 
ganj, sent a letter (Annexure '2’ to the 
petition) to the Ofhcer-in-charge Saheb- 
ganj Police Station stating therein that 
in spite of imposition of an order under 
section 144 of the Code, the market ha^ 
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been started on the 1st of October 1968, 
and that the party concerned were ready 
to take law into their owm hands foicibly 
against the Government employees He 
requested the OfRcer-in-charge to make 
over to him a copy of the report wliich 
was going to be submitted to the Subdi- 
visional Magistrate It was also pointed 
out in the letter that the incident creat- 
ed by the party b,y holdmg a parallel 
market against the open defiance of the 
Government orders proved that there was 
no law and order in the Sahebgani Mar- 
ket He also forwarded a copy of this 
letter to the Subdivisional Magistrate. 

On the 8th October, 1968, the Subdivi- 
sional Magistrate drew up a pioceedmg 
under section 107 of the Code agauist the 
petitioners of Criminal revision no 43 of 
1969 Perhaps it was dra%vn on the basis 
of Annexure '2’ to the petition, but there 
is nothmg in the order itself to indicate 
what materials other than the letter of 
the Circle Inspector dated the 30th Sept- 
ember, 1968, he had before him to justi- 
fy starting of a proceeding under S 107 
of the Code By the same order he also 
issued notices to the petitioners of Crimi- 
nal Revision No 43 of 1969 calling upon 
them to show cause as to why they should 
not be ordered to execute ad interim 
bonds of Rs 2000/- vdth two sureties of 
like amount each under section 117 (3) of 
the Code On the 9th of October, 1968 
he recaved a report of the Officer-in- 
charge Sahebgani Police Station and 
drew up a proceeding under section 107 
of the Code against the petitioners of 
Criminal Revision no 39 of 1969. He also 
sent notices to them under section 116 (3) 
of the Code In the police report' it is 
stated that the Thikedars of the Govern- 
ment market were requesting the Shop- 
keepers not to go to the newly started 
market-of petitioners 1 and 2 of Criminal 
Rewsion No 43 of 1969, on which some of 
the petitioners retorted them and became 
prepared even to assault them After, this 
the situation became tense and there was 
likehhood of a breach of the peace. 

3. Mr J. N Verma for the petitioners 
has contended tliat unless the petitioners 
had appeared in an enquiry as contem- 
plated under section 117 (1) of the Code, 
the Subdivisional Magistrate could not 
have issued notices under section 117 (3) 
of, the Code It is now well established 
jthat no action under section 117 (3) of 
Ithe Code can be taken before an enquiry 
under sub-section (1) of that Section has 
started and that such an enquiry cannot 
start unless the persons against whom a 
proceeding under section 107 o'f the Code 
has been drawn up have appeared before 
n V, Mr C K Smha appearing on 

lin ♦ Slate has frankly conceded 

Psrt of the order of the Magis- 
e was wrong, but has contended that 


the Magistrate has also passed another 
order for execution of bonds under sec- 
tion 117 (3) of the Code on the 2nd of 
November, 1968, after the petitioners ap- 
peared before him and they have execut- 
ed the' bonds In the circumstances he 
has submitted that even if the issue of 
show cause notices for action under' sec- 
tion 117 (3) of the Code by orders dated 
the 8th and 9th of October, 1968, be 
wrong, they should not be set aside by 
this court in exercise of reidsional powers. 
It is not, however, necessary to decide 
this question as Mr. ' Verma has also 
attacked the drawing up of the proceed- 
ing itself and is going to succeed on that 
pomt If the initial order itself is illegal, 
the order under section 117 (3) of the 

Code 'must also be set aside. ‘ | 

4. The contention of kir. Verma ■ is 
that the materials before the Subdiia- 
sional Magistrate did not justify drawdng 
up a proceeding under section 107 of the 
Code' He has submitted that every 
citizen' of the country has got fundamen- 
tal right as guaranteed by Article 19 of 
the Constitution of India to carry on any 
trade and business and neither the Cir- 
cle Officer was right in asking the Sub- 
diwsional Magistrate not to allow some 
of the petitioners to open a market of 
their own near the Government market 
as that would dimmish the income of the 
Government, nor the Subdivisional, Magis- 
trate was right in starting a proceeding 
under S 144 or under section 107’ofthe 
Code against the petitioners on that basis 
There is nothing in the letter of the Cir- 
cle, pfficer dated the 30th September, 
1968, that the petitioners were likely to 
break the peace. Even in his letter dated 
the 5th October, 1968. to the Officer-in- 
charge Sahebgani Police Station he did 
not allege that the petitioneis had really 
committed ' any act likely to cause' a 
breach of the peace He 'merely stated 
that it was reported to liim that- ’ 'they 
were ready to take law into their own 
hands forcibly against the Government 
employees '• ' ' ' 

In the police report also there is noth- 
ing to indicate that the petitioners took 
the imtiative and on that account ther^ 
was an apprehension of a breath of the 
peace Only when the Thikedars ' of ' the 
Government -market’' started interfering 
with the free choice of the shopkeepers 
either to go to the newly estabhshed 
market .bf some of the petitioners or’ to 
the Government 'market, -the trouble 
started Mr .Sinha haS urged that the 
Thikedars had. every; right to. request; .the 
shopkeepers peacefully not to go toihhe 
newly started market,, but. to -the Govern- 
ment market Thattmay be so. . but -the 
police report read as a whole indicates 
that the Thikedars- of the Government 
■market went near the riewly started' ipaC"- 



1970 Orij L. J. Sohan Manihi v. State (B. P. Sinha J.) 1245 


ket and started canvassing to the 
shopkeepers not to go to the new 
market, ' but to the Government mar- 
ket. In the . circumstances,' if some 
of the petitioners abused them, it 
cannot be said that they were responsible 
for a breach of the peace. Really it was 
the Thikedars of the Government market 
whose action was responsible 
In the circumstances, the Subdivisional 
Magistrate rather should have drawn up 
a proceeding under section 107 of the 
Code ’ against the Thikedars of the Gov- 
ernment market and those Government 
employees who were supporting them and 
thus interfering with the exercise of the 
fundamental right of the petitioners of 
carrying on trade and business The two 
impugned orders of the Sub-divisional 
.Magistrate drawing up of the proceedings 
) under section 107 of the Code against the 
i petitioners as well the consequential order 
'for execution of interim bonds by the 
.'petitioners under section 117 (3) of the 
Code have to be quashed. 

■ 5. Before closing the judgment, I would 
like to observe that this case provides an 
'instance justifying that sooner, the execu- 
'tive and judicial powers even in respect 
of preventive matters, such as . proceed- 
ings under Ss. 144, 107 and 145 of the 
Code are completely separated, the bet- 
Iter. Really the Subdivisional Magistrates 
'are not to be blamed because in the 
'changed circumstances they have to look 
after the rights of State in the Govern- 
^ment property, and at the same time 
i carry out judicial functions and there is 
'bound to be conflict between the two. It 
is really the system which is to be blamed 
However so long separation does not 
take place, they have to act in such a 
■way that their judicial orders are not 
I called improper 

G. In the result the applications are 
.allowed and the orders dated the 8th 
'and the 9th of October 1968, are quashed 
If there be an apprehension of a breach 
of the peace in future, it will be open to 
the Subdivisional Magistrate to start a 
fresh proceeding under section 107 of the 
Code, liut not in such a manner as to 
interfere with the fundamental rights of 
the petitioners Before starting proceed- 
ing he should satisfy himself as to who is 
really at fault; whether the petitioners' or 
the Government Thikedars and employees. 

, Applications allowed. 


4970 CRI. L. J. 4255 (¥ol. 76, C. N. 315)= 
AIR 1970 PATNA 303 (V 57 C 49) 

' R. J. BAHADUR AND B P. SINHA, JJ 
Sohan Manjhi, Appellant v State, Res- 
pondent. 

' Criminal Appeal '^o. 281 of 1967, D/- 
22-5-1969 

LM/CN/G266/69/HGP/C 


(A) Penal Code (1860), S. 85 — Intoxica- 

tion when no excuse — Absence of. any 
material to show that accused was under 
influence of liquor at the time he com- 
mitted murder — Section 85 will not pro- 
tect him. (Para 14) 

(B) Penal Code (1860), S. 300 (thirdly), 

— Intention to murder when can be in- 
ferred — Assault with dunda breaking 
ribs of both sides, perforating pleura and 
lacerating lung of deceased — These in- 
juries are sufficient in ordinary course of 
nature to cause death — Intention to cause 
death could be inferred — Offence fell 
under S. 300 (thirdly). (Para 15) 

Rajeshwar Yainik, (Amicus Curiae), for 
Appellant; Brishketu Sharpn Sinha, for 
State 

B. P. SINHA, J. : — Appellant Sohan 
Manihi stands convicted and sentenced to 
undergo rigorous imprisonment for life 
under Section 302 of the Indian Penal 
Code for causing the death of Kutlu 
Sikalkar. He was a snake-charmer by 
profession. 

2. The prosecution case was that 
Kutlu Sikalkar along with his wife Surpi 
Sikalkar (P. W. 8) and three small child- 
ren had come to village Heven, Police 
Station Nimdih in the district of Singh- 
bhum on a Thursday before the date of 
occurrence for the purpose of begging by 
showing snake charming performance. 
On 11-5-1965, which was a Tuesday, in 
the morning, Sohan Manihi took Kutlu 
Sikalkar, his wife and children to his 
house and gave them 'Handia’ (liquor) to 
drink. MTiile they were drinking 'Handia’, 
Sohan Manjhi proposed that one daughter 
of the victim should cultivate friendship 
with his daughter. He further proposed 
that he would keep the wife of the victim 
with himself Kutlu Sikalkar told his wife 
Surpi Sikalkar (P. W 8), "Sohan Manjhi 
wants to keep you.” On this, Surpi 
Sikalkar replied that Sohan Manjhi was 
neither his casteman nor relation and, as 
such, who he was to keep her After 
taking 'Handia’, Kutlu Sikalkar along with 
his family members came back to the 
mango tree where they were living 
Sohan Mamhi also came following them 
with a small dunta about two cubits in 
length Without speaking anything, Sohan 
Manihi gave dunta blows to Kutlu Sikal- 
kar which hit him on the right side of 
the head and other parts of the body 
Hulla was raised Several persons arrived 
and witnessed the occurrence. As a result 
of the injuries received Kutlu Sikalkar 
died at the spot Surpi Sikalkar informed 
the Mukhia and the Chaukidar who came 
and saw the dead body. Mukhia Madan 
Manjhi (P W. 9) sent Surpi Sikalkar 
along with the Chaukidar to Nimdih 
Police Station, where her fardbeyan was 
recorded that very day at about 4pm 
by the Officer-in-charge Bharat Dasandh' 
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(P. W. 11). On the basis of that fardbeyan, 
formal F, I R was drawn up at Chandil 
Police station The Officer-in-charge 
(P. W 11) started for the place of occur- 
rence reaching there at 8-30 p. m He 
held inquest on the dead body and sent 
it for post-mortem examination. He ex- 
amined witnesses and after completing in- 
vestigation, submitted chargesheet against 
this appellant who was put on trial 

3. The defence was that the accused 
did not commit any offence and that he 
was falsely implicated at the instance of 
other persons 

4. The learned Additional Sessions 
Judge found the prosecution case well 
proved and, consequently, convicted and 
sentenced the accused, as mentioned 
above 

5. This appeal has been filed from Jail 
and Mr, Raieshwar Yainik has appeared 
as Amicus Curiae. 

6. The fact that Kutlu Sikalkar died as 
a result of the miuries sustained by him 
on 11-5-1965 in the morning in village 
Heven has not been challenged and it is 
proved by the testimony of the witnesses 
who have figured as eye witnesses to the 
occurrence. The Officer-in-charge (P. W. 
11) on reaching the place of occurrence 
saw the dead body of Kutlu Sikalkar with 
iniuries thereon. On post-mortem ex- 
amination, the doctor Debendra Jha (P W. 
2) on dissection found ante mortem 
wounds on the dead body. There were 
fractures of the ribs on both sides Pleura 
was perforated by the ribs and the lung 
was lacerated. The doctor opined that the 
death was caused by the fracture of the 
ribs which was sufficient in the ordinary 
course of nature to cause death He was 
further of the opinion that the iniuries 
could be caused by lathi As the body 
was in a state of decomposition, the doctor 
could not detect marks of other miuries 
on the skin He has stated that the death 
took place within 48 hours of the time of 
post-mortem examination which fits in 
with the time of occurrence, as stated by 
the witnesses for the prosecution Thus, 
there cannot be any doubt that Kutlu 
Sikalkar was assaulted on 11-5-1965 
in village Heven with the blunt weapon 
like lathi as a result of which he died on 
the spot. 

7. The next question that requires con- 
sideration is whether the prosecution has 
succeeded in proving that it was this ap- 
pellant who was responsible for causing 
those iniuries which resulted in the death 
of Kutlu Sikalkar The prosecution has 
examined four persons as eye witnesses to 
the occurrence They are Sukhu Manjhi 
(P W. 1), Debendra Jha (P. W 2). Parbati 
Manihiain (P W 3) and Mangli Manihiain 
(P W 4) All these witnesses have con- 
sistently spoken that they saw the appel- 
lant assaulting Kutlu Sikalkar with dunta 
lAfter discussing the evidence of prosecu- 


tion witnesses their Loldsbips proceeded) 

8-13. On a consideration of the entire 
evidence, I have no doubt in holding that 
it was this appellant who had assaulted 
Kutlu Sikalkar on 11-5-1965 in the morn- 
ing with dunta which resulted in his death 
at the spot. 

14. Learned counsel for the appellant 
has argued that, at any rate, the appel- 
lant is protected by the general exception 
provided under Sections 85 and 86 of the 
Indian Penal Code. This argument has 
been advanced on the ground that the 
appellant had taken liquor and, therefore, 
if under the influence of that liquor, he 
did any act, he is protected by these Sec- 
tions. There is no force in this conten- 
tion There is no material on the record 
to show that the appellant was under the 
influence of liquor at the time he com- 
mitted the offence and no suggestion to 
this effect was made to any of the wit- 
nesses during their cross-examination 
The appellant himself has not said any- 
thing in this connection m his statement 
under Section 342 of the Code of Crimi- 
nal Procedure Therefore, there is no 
basis for this submission. This conten- 
tion IS, therefore, reiected. 

15. Lastly, it has been submitted that 
at any rate, the offence committed would 
come under Section 304 of the Indian 
Penal Code and not under Section 302 
There is no force in this contention as the 
appellant had assaulted Kutlu Sikalkar 
with dunta in such a way that the ribs of 
both sides were broken, as a result of 
which the pleura was perforated and the 
lung was lacerated The doctor has 
opined that the iniuries were sufficient in 
the ordinary course of nature to cause 
the death In view of the evidence on 
record, it must be held that the appellant 
intended to cause such bodily imury 
which was sufficient in the ordinary 
course of nature to cause death. That be- 
ing so, the offence is murder under Sec- 
tion 300 (thirdly). 

16. The result is that the appeal is 
dismissed and the conviction and sent- 
ence passed on the appellant are affirmed. 

17. BAHADUR, .T. : I agree. 

! Appeal dismissed 


rr. I ■ ' 


1970 CRI. B. J. 1246 (Yol. 76, C. N. 316)= 
AIR 1970 MYSORE 218 (V 57 C 56) 

A R SOMNATH IYER, J 


c^iam iDrahim and others. Petitioners 
v Basheer Ahmed, Respondent 

Criminal Revn Petn No 158 of 1968, 
5'“lf~2-1969, against order of S J 
Gulbarga, D/-1-2-1968 
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Penal Code (I860), Ss. 482, 483 and 486 
— Offences under Penal Code sections — 
period of limitation prescribed under Sec- 
tion 92 of Triade and Merchandise Marks 
Act does not apply — That provision con- 
cerns prosecutions for offences under that 
special law — (Trade and Merchandise 
Marks Act (1958), S. 92). (Para 2) 

Muralidhar Rao, for Petitioners; 

Manohar Rao Jahagirdar, for Respondent. 

ORDER: — The order of the Magistrate 
who dismissed the complaint on the 
ground that it was a time barred prosecu- 
tion was reversed by the Court of Session 
on the ground that the period of limita- 
tion applicable to the prosecution was 
that prescribed by Section 92 of the Trade 
and Merchandise Marks Act, 1958, and not 
that prescribed by Section 15 of the 
Merchandise Marks Act, 1889 which was 
repealed. The petitioner who is the ac- 
cused makes complaint that there was a 
misapplication of Section 92 of the 1958 
Act, and that the prosecution was really 
governed by the provisions of the repealed 
Act. 

2. It is clear that both the Magistrate 
and the Court of Session overlooked the 
fact that the offences with which the ac- 
cused was charged are those said to have 
been committed under Sections 482, 483 
and 486 of the Penal Code, whereas the 
period of limitation to which Section 92 
of the 1958 Act and that to which the 
repealed Act refers, do not refer to pro- 
secutions in respect of offences punishable 
under the Penal Code and prescribe a 
period of limitation for a prosecution for 
offences committed under those special 
laws. 

3. That being so, the view taken by 
the Court of Session is unexceptionable, 
although the process by which it reached 
that conclusion is unsupportable. 

4. Mr. Muralidhara Rao appearing for 
the petitioner however, contended that 
the Court of Session had no iurisdiction to 
set aside the order of discharge made by 
the Magistrate, and that all that it could 
have done was to make a reference to 
this Court. This argument cannot be of 
assistance to Mr. Muralidhar Rao for the 
reason that, if it is otherwise acceptable, 
I can set aside the order of the Magis- 
trate in the exercise of my revisional 
jurisdiction 

5. Mr Muralidhara Rao contends that 
having regard to the language of Sec- 
tions 482, 483 and 486 of the Penal Code, 
as those sections stood amended at the 
relevant point of time, the prosecutions 
are unsustainable But, into that ques- 
tion, no investigation has so far been made 
by any one. and if the petitioner is so 

- advised he is at liberty to advance that 
contention before the Magistrate even 
now. „ . _ . p 


6. With these observations I dismiss 
this revision petition. 

Petition dismissed. 


1970 CRI. h. J. 1247 (Yol. 76, C. N. 317) = 
AIR 1970 PATNA 311 (V 57 C 51) 

M. P. VARMA, J. 

Nageshwar Pd., Petitioner v. State of 
Bihar, Respondent 

Criminal Revn. No. 757 of 1968, D/- 
15-5-1969, against order of 2nd Addl. S. J. 
Patna, D/- 11-9-1967. 

(A) Penal Code (1860), S. 467 — Failure 

of prosecution to establish that accused 
made forgery or interpolations in Tax 
receipts — No adverse inference to impute 
motive to commit offence under S. 409 can 
be drawn, against him. (Para 2) 

(B) Penal Code (1860), S. 409 — Cri- 
minal breach of trust — Criminal or dis- 
honest misappropriation is essential — 
Mere retention of money not enough. 
AIR 1953 SC 478; AIR 1933 Cal 800; 1961 
(1) Cri LJ 654 (Guj), Rel. on. (Para 3) 

(C) Penal Code (1860), S. 409 — Dis- 

honest intention — No rule regarding de- 
positing collections within specified period 
— Accused retaining money for 15 days 
and depositing at once when demanded — 
Accused’s security deposit with ofSce more 
than amount misappropriated — Enmit.y 
between accused and his» officers — Case 
held of carelessness and not dishonest in- 
tention. (Paras 3 to 6) 

Cases Referred: Chronological Paras 
(1961) 1961 (1) Cri LJ 654 (Guj), 

Desai Champaklal Nemchand v. 

The State 4 

(1953) AIR 1953 SC 478 (V 40) = 

1954 Cri LJ 102, Chelloor Manknkal 
Narayan Ittirvi Nambudiri v. State 
of Travancore Cochin 4 

(1933) AIR 1933 Cal 800 (V 20) = 

35 Cri LJ 156, Maior Robert 
Stuart Wauchope v. Emperor 4 

S. N. Mishra, Kamta Pd. & P. K Joshi, 
for Petitioner; Manindra Nath Varma, 
for State. 

ORDER: — The sole petitioner of 
this case has been guilty for an offence 
under Section 409 of the Indian Penal 
Code and sentenced to undergo rigorous 
imprisonment for three months, He was 
also charged under Section 467 of the Code 
but was acquitted of that charge 
2. The followmg few facts may be 
briefly stated in order to appreciate the 
point, which has been argued before me. 
The petitioner was working as an office 
clerk in the Dinapore Nizamat Municipal- 
ity and during the absence of a tax JL 
he did his work also in addition to his 
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duties. The prosecution case is that he 
collected Rs 123 58 paise during the period 
from 11-6-62 to 3-7-62, which was further 
extended upto 20-7-1962. The tax col- 
lected by the petitioner was not deposited 
with the cashier of the municipality but 
he kept amount as well as counter .foil 
receipt books, under which the collection 
was made, at his house The Municipal 
Chairman asked him on 20-7-1962 as to 
where the counter foils of the receipts 
were The petitioner informed him that 
they were at his house He ordered him 
to bring them and the petitioner brought 
them Then he was further asked as to 
where the amount was which he had col- 
lected under those eight receipts The peti- 
tioner gave out that the amount was at 
his house and he would go and fetch the 
same This he did on that very day and 
the money was deposited in the account 
of the municipality Later on 24-7-1962 
another Assistant Tax Daroga made a 
report (Ext 7) about the interpolation in 
the receipts, which had been issued by 
this petitioner The matter was enquired 
into and the Chairman of the Municipality 
lodged F. 1. R. in this case on 30-7-1962. 
There was enquiry by the police and 
charge sheet was submitted against this 
petitioner. He was first tried, after com- 
mitment, by the 1st Assistant Sessions 
Judge of Patna, who convicted him and 
sentenced him to three months’ rigorous 
imprisonment under Section 409, Penal 
Code. Against this order of conviction 
there was an appeal which was heard by 
the learned 2nd Additional Sessions Judge 
of Patna, who confirmed the order of con- 
viction and sentence. This revision is 
against the order of the learned Additional 
Sessions Judge. 

3. Learned counsel for the petitioner, 
Mr S N Mishra, has raised only legal 
points before me. His first contention is 
that the learned Court was not iustified, 
after giving a finding of acquittal under 
the charge of forgery, to raise a presump- 
tion against the petitioner for his convic- 
tion under Section 409, Penal Code, rely- 
ing on some interpolations in the receipts 
In my opinion, this argument is well 
founded, when the prosecution failed to 
establish that the petitioner had made 
forgery or interpolations in those receipts, 
even after the examination of a handwrit- 
ing expert, I do not think that any such 
adverse inference should have been drawn 
by the learned Judge so as to impute a 
motive to the petitioner for committing an 
offence under Section 409, Penal Code. 
Any way, this remark of the Court below 
would not weigh much because I find that 
the second point, raised by learned coun- 
sel, would secure acquittal of his client 
■ne has argued that accepting the facts of 
their face value no offence 
under Section 409, I. P. C , had been made 


out. For a criminal breach of trust bV a 
public servant it is necessary that' 'the 
public servant should commit ciiminal 
misappropriation or .dishonest misappro- 
priation because in the definition of' cn- 
, minal breach . of trust, which is contained 
in Section 405 of the. Code, it is given out 
that whoever being in any manner’ en- 
trusted with property, or with any 
dominion over property, dishonestly mis- 
appropriates or converts to his own use 
that property etc etc shall be said to 
commit criminal breach' of trust -In this 
case the evidence shows that the collected 
money had not been misappropriated or 
converted to the use of the petitioner. 
He was ready with the money when he 
was asked about it 

4. It has been held in several cases 
that mere retention of a property' is not 
enough to show that the person, who had 
retained the same, had committed cri- 
minal breach of trust or criminal mis- 
appropriation In the case of Chellodr 
Manknkal Narayan Ittirvi Nambudin 
V. State of Travancore-Cochin, ' AIR 
1953 SC 478 their Lordships observed 
while dealing' with a case of like nature 
that the prosecution has to establish first 
of all that the accused was entrusted with ■ 
some property and it has to be establish- 
ed further that m respect of that property 
so entrusted there was dishonest misap- 
propriation or dishonest conversion or 
dishonest use or disposal in .violation of a 
direction of law or legal contract A 
similar case came up before the Guiarat 
High Court — vide the case of Desai' 
Champaklal Nemcliand v State, 1961 (1)' 
Cri LJ 654 (Gui) where it was observed! 
that temporary retention of money does' 
not by itself amount to criminal breach of 
trust It amounts to that offence only if 
from, the fact of retention of property en- 
trusted, the ingredient of dishonest misap- 
propriation or conversion etc can be cor- 
rectly inferred Hence even if a person 
IS required under rules to deposit the 
amount entrusted m the Treasury Within 
a few days, the failure to do so will not 
by itself amount to the offence of criminal 
breach of trust unless it is proved that 
there was dishonest misappropriation In 
an earlier case of Calcutta High Court a 
similar view was taken in the case of 
Maior Robert Stuart Wauchope v ‘Em- 
peror, AIR 1933 Cal 800 .It wds observed 
therein that in cases of criminal misap- 
propriation, the prosecution must always 
piove misappropriation It is not enough 
if it proves that the accused had received 
the money The onus of proof never shifts 
from prosecution 

6. In the instant case there is no dis- 
pute over the fact that the tax (had been 
collected by the petitioner from eight per- 
sons under receipts and the cdllecled 
money was at once given to the Chairman 
when demanded His only offence, if 1 
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am permitted to say so, lies in the fact 
that he did not deposit this money at once 
in the municipal account but he kept it 
at his house for some days, may be 10 to 
15 days. The only rule, which requires 
immediate deposit of the collected money 
produced by the prosecution, is Ext. lO/l. 

In fact, it is not a municipal rule but an 
order passed by the Vice-Chairman of the 
Dinapore Nizamat Municipality on the 
loint petition filed by the tax collectors 
of the municipality to extend the time of 
their attendance to the municipal office 
from. 2-30 p. m to 4 p. m. The order of 
the vice-chairman dated 19-9-1959 is to 
the following effect; — 

"Perused the petition. The T. Cs. may 
be informed to attend office daily for de- 
positing collection money at 4 p. m. instead 
of 2-30 p. m.” 

A copy of this order was forwarded to all 
the tax collectors and tax Darogas of the 
Municipality. It is said on behalf of the 
petitioner that this order was issued in 
September, 1959, and he had joined the 
service in 1961 and this order was never 
brought to his notice. So clearly, it is 
not a rule that the collected money on a 
particular date should be deposited by the 
end of that very day This order is vague 
to that extent The tax Darogas had made 
a grievance that they should be allowed 
to come to office by 4 p. m. and deposit 
the collected money and this prayer was 
allowed So, this order does not neces- 
sarily mean that the amount collected on 
a particular day had to be deposited by 
the end of that day. This document, in 
my opinion, has been misconstrued by the 
Courts below. 

G. It was further pointed out to me 
that Kamta Pd (P. W. 9) who was in 
charge of collection of mutation fee, 
deposed to the effect that in some cases he 
deposited collected money after a lapse 
of 41 days. So, I do not find that this 
petitioner has violated any rule of law or 
any legal contract. On his behalf it is 
further stated that he had some enmity 
with the Assistant Tax Daroga, who made 
the report (Ext. 7) and also with the Chair- 
man of the Municipality. Any way, this 
aspect of the matter need not be further 
discussed because after all the prosecu- 
tion has to prove the ingredients of the 
offence beyond any reasonable doubt. It 
was further pointed out to me that when 
this petitioner joined municipal service in 
1961, he deposited a cash security of 
Rs 300/- In view of this deposit it would 
have been sheer foolishness on his part to 
have dishonestly retained this lesser 
amount of Rs 123 58 which amount could 
have been easily deducted from his secu- 
rity money. In my opinon, it is not a case 
of dishonest intention but a case of 
lessness or at best neglect of duty on the 
part of the petitioner. It has been observ- 
ed in many cases that suspicion, however. 

1970 Ori.I, J. 79, 


great, cannot take the place of legal evi- 
dence and a conviction cannot be based 
when ,the evidence is 'may be true’ but 
only when the evidence is 'must be true’. 
So, when all these legal points and the 
evidence and the circumstances are taken 
into consideration, I do not think that the 
conviction _ of the petitioner is justified 
under Section 409, Indian Penal Code. 

7. The result is that this revision suc- 
ceeds and the order of conviction and the 
sentence passed agamst the petitioner is 
set aside. 

Revision allowed 


1970 CRI. L. J. 1259 (Yol. 78, 0. N. 318)= 

AIR 1970 PATNA 319 (V 57 C 55) 

R. J. BAHADUR, J. 

Gaya Datt Patha and another. Peti- 
tioners V. Narabdeshwar Dubey, Opposite 
Party. 

Criminal Revn No. 160 of 1969, D/- 
22-7-1969, from order of Magistrate, 1st 
Class, Sasaram, D/- 6-11-1968. 

Criminal P. C. (1898), S. 139-A ~ Pro- 
cedwe of enquiry where public right is 
denied — Provisions are mandator.y — 
Ignoring earlier cause shown in denial of 
public right and relying on its not being 
shown again during later site inspection is 
illegal and vitiates consequential order for 
removal of alleged encroachment. 

(Paras 3, 4) 

Kumar Brajendra Nath, for Petitioners 

ORDER: — This application in revision 
arises out of proceedings under Section 133 
of the Code of Criminal Procedure 

2. It appears that on 8-10-1966, the 
Subdivisional Magistrate, Sasaram, on 
perusal of a report submitted by the Sub- 
inspector of Pohce, Dawath Police Sta- 
tion, was of the view that there was an 
apprehension of breach of the peace be- 
tween the parties, namely, Narabdeshwar 
Dubey on the one hand (who is the op- 
posite party here) and Gaya Pathak and 
others, on the other, (the petitioners here), 
in respect of Khata No 457, Plot No. 1921 
of village Jogani. He ordered that pro- 
ceedings be drawn up under Section 144 
of the Code against both the parties and 
they were restrained from going to the 
land It was further ordered to the par- 
ties to show cause by a certain date It 
appears that after the matter was taken 
up on various dates, the proceeding was 
converted into S 133 of the Code of Cri- 
minal Procedure on 5-12-1966 Later, on 
the same date he drew up a proceeding 
under Section 133 of the Code against the 
members of the opposite party, namely, 
the present petitioners and required them 
to show ca use by 27-12-1966 as to w hy 

CN/DN/B286/70/DGB/C 
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the encroachment should not be lemoved 
It appears that aftei a number of dates 
on 23-11-1967 the petitioners filed their 
" show cause and the case was transferred 
to a Magistrate, First Class, for disposal 
After the case was taken up and adiourn- 
ed oh various dates, ultimately on 6-11- 
1968 the Magistrate having held local ins- 
pection in presence of both the paities and 
their lawyers, ordered the second party, 
namely, the petitioners to remove the 
encroachment and fuither directed them 
to widen the existing road over the plot 
in question 

3. It is urged by learned counsel, ap- 
pearing on behalf of the petitioners, that 
they had not only filed the show cause 
before the learned Magistrate, but had 
also filed various papers m assertion of 
their claim, namely, the denial of the ex- 
istence of the public rights and any en- 
croachment, as alleged, but the learned 
Magistrate did not proceed in accordance 
with the mandatory piovisions as laid 
down in Section 139-A of the Code of 
Criminal Procedure. It has been pointed 
out that in the impugned order the learn- 
ed Magistrate had observed that no evi- 
dence had been adduced by either of the 
parties which means at the time the learn- 
ed Magistrate had held the local mspec- 
tion It is contended that even if no e\d- 
dence had been led by either of the par- 
ties the Magistrate was clearly in error 
in not proceeding in accordance with law, 
as laid dovm under Section 139-A of the 
Code. 

4. This application is not opposed on 
behalf of the opposite party, I have per- 
used the entile order sheet of the learned 
Magistrate besides the impugned order I 
am satisfied that the learned Magistrate 
jwas in error and has committed illegality 
iwhich requires interference by this Court, 
though normally this Court is reluctant 
to interfere in a matter like this It is 
not only a question of an irregularity of 
procedure, but the order is manifestly 
illegal and, therefore, cannot be sustain- 
ed 

5. Accordingly, the order of the 
learned Magistrate dated 6-11-1968 is set 
aside and the application is allowed 

Application allowed. 


1970 OBI. h. J. 1250 (Yol. 76. C. N. 319)== 

AIR 1970 PATNA 320 (V 57 C 5G1 

N L UNTWALIA, J. 

Bhola Mahton, Petitioner v. Bhattu 
Baitha, Opposite Party 

^0 S of 1969, D/- 23-7 
of 4th Addl ‘ - 

Mong hyr, D/- 5-3-1969 


S J., 


CN/DN/B295/70/HGP/C 


Criminal P. C. (1898), S. 147(2) Proviso 

— Dispute concerning right to flow water 

— Recording of finding about period of 
exercise is mandatory only when Magis- 
trate first finds that such right exists — 
Party foimd exercising right to flow of 
eaves water on adjoining house for too 
short a period — Magistrate, therefore, 
holding that right was not established 
and passing order prohibiting party from 
exercising right — Order held was ivith- 
in jurisdiction. Case law r'ef. 

(Paras 3, 4, 5) 
Cases Referred : Chronological Paras 


(1961) AIR 1961 Pat 374 (V 48) = 

1961 (2) Cri LJ 522, Chaturgun 
Turha v Jamadar Mian 4 

(1960) 1960 BLJR 84 = (1960) 2 
All LR (Cri) 127, Bhagwati 
Prasad v. L N. Keshri 5 

(1955) AIR 1955 Pat 265 (V 42) = 

1955 Cri LJ 977, Trijogi Narain 
Singh V. Kamta Prasad 4 

(1930) AIR 1930 Mad 865 (V 17) = 

• 32 Cri LJ 215, Kanta Venkanna 
V. Inuganti Venkata Surya Nilla- 
dri Rao 5 

(1924) AIR 1924 Pat 784 (V 11) = 

-25 Cri LJ 996, Sirkawal Singh v. 

Bhiija Singh 4 

(1921) AIR 1921 Pat 486 (V 8) = 

22 Cri LJ 463, Grant v. Padarath 
Jha 4 

(1909) 10 Cri LJ 292 = 13 Cal WN 
859, Srimanta Bera v Indra 
Narayan Prodhan 5 


Prem Shankar Sahay and Rudradeo 
Prasad Sinha, for Petitioner, Pramod 
Singh, for" Respondent 
ORDER; — This is a reference under 
Section 438 of the Code of Criminal Pro- 
cedure (hereinafter called 'the Code’) by 
the 4th Additional Sessions Judge of 
Monghyr. It appears that under a mis- 
conception of law the learned Additional 
Sessions Judge has made this reference 
2. Bhola Mahton, on whose behalf 
Mr Prem Shankar Sahay has appeared 
in support of the reference, was the 
second party in a dispute under Sec 147 
of the Code Bhattu Baitha alias Malhu 
Baitha, on whose behalf the reference 
has been opposed, was the first party. 
The eastern half of plot No. 99, khata 
No 30, tauzi No 4900 of village Lagun, 
P. S. Muffassil, in the ^district of Monghyr, 
is the land of the first party on which 
stands his house The western half was 
purchased by the second party by a 
kebala executed on the 22nd of June, 
1957 The dispute relates to the flow 
and falling of water of the olti of the 
house of the second party on to the Chha- 
par of the first party. According to the 
case of the former, the eaves water of 
his house have been falling towards the 
east since long, even since before his 
purchase and he acquired a right in the 
nature of easement for the flow of the 
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water on and through the chhapar of the 
first party. The case of the first party 
has been that after his purchase Bhola 
Mahton has reconstructed the old exist- 
ing room which existed on the eastern 
side of his house, made it double storey- 
ed, raised and extended the chhapar and 
then the water started falling on the 
chhapar of the first party. The second 
party did it against the assurance given 
by him to the first party when he was 
reconstructing his house and making it 
double storeyed. The learned Magistrate 
on a consideration of the evidence of 
both sides held that Bhola Mahton after 
purchasing the house reconstructed it in 
mud a Do-Maniila and due to this new 
construction the water of the eaves of his 
chhapar began to fall on chhapar and 
wall of the house of the first party. The 
Magistrate, therefore, held that the second 
party has or had no right to flow his 
eaves water on the chhapar and wall of 
the first party and that his claim of right 
of easement is not established. The order 
of the learned Magistrate, therefore, is 
in accordance with sub-section (3) of Sec- 
tion 147 of the Code. 

3. The learned Additional Sessions 
Judge seems to have overlooked that a 
finding in accordance with the proviso to 
sub-section (2) of Section 147 of the Code 
IS necessary to be recorded only when 
in the first instance it is found by the 
Magistrate that a right as contemplated 
under sub-section (1) of Section 147_ exists 
and he has to make an order prohibiting 
an interference with the exercise of such 
right Thinking that without a findmg 
one way or the other about the period 
specified in the proviso the order passed 
by the Magistrate becomes withoih luris- 
diction, the learned Additional Sessions 
ljudge has made the reference for setting 
aside the order of the Magistrate. 

4. It is well settled so far this comt 
is concerned that the requirement^ of the 
proviso to sub-section (2) of Section 147 
of the Code is mandatory provided a 
declaration as to the existence of the 
right claimed by a party is made by -^e 
Magistrate : Vide Grant v. Padarath Jha, 
AIR 1921 Pat 486, Sirkawal Singh v. 
Bhuia Singh, AIR 1924 Pat 784. Triiogi 
Narain Singh v. Kamta Prasad, AIK 
1955 Pat 265 and Chaturgun Turha v. 
Jamadar Mian, AIR 1961 Pat 374 

5. But there is no question of record- 
ing a finding in accordance with the pro- 
viso to sub-section (2) of Section 147 _ of 
the Code if the Magistrate be of the wew 
that the right claimed by a party does 
not exist and then the Magistrate pro- 
ceeds to make an order prohibi'tag an 
exercise of the alleged right. _ On the 
findings recorded by the Magistrate in 
this case, it is clear that the span of the 
period during which the eaves water 
from the chhapar of the second party 
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fell on the wall and the chhapar of the 
first party was too short to enable the 
Magistrate to declare the existence of 
such a right as claimed by the second 
party in his favour. He had purchased 
the house in the year 1957. The finding 
of the Magistrate was that after his pur- 
chase he reconstructed the house Do- 
Maniila and thereafter the eaves water 
of the chhapar star-ted falling on the wall 
and chhapar of the house of the first 
party. The learned Magistrate seems to 
have believed the evidence of Ghughu 
Baitha in cross-examination when he said 
that Bhola demolished the entire old 
house and had constructed the pucca 
double storeyed building about 1^ years 
ago. Although it may not be necessary 
to establish the existence of the right 
claimed by a party under Section 147 of 
the Code for the entire requisite 

period of 20 years or more 
as observed by the Calcutta 

High Court in Srimanta Bera v. Indra 
Narayan Prodhan, (1909) 10 Cri LJ 292, 
it is clear that exercise of such a right 
for a short period is not sufficient to 
enable the Magistrate to make an order 
in accordance with sub-section (2) of Sec- 
tion 147 of the Code. In the cases refer- 
red to above^. it would be found that the 
right was claimed or found to have been 
exercised for a long period or from time 
immemorial. That the period of exer- 
cise of such right must be long will 
appear from some of the observations 
made by a learned Single Judge of the 
Madras High Court in Kanta Venkanna 
V. Inuganti Venkata Surya Neeladri Rao, 
AIR 1930 Mad 865 and by a Bench of 
this Court of which I was a member in 
Bhagwati Prasad v L. N. Keshri, 1960 
BLJR 84. In Bhagwati Prasad’s case, 
1960 BLJR 84, Sahai, J. said at p. .87, 
column 1 — 

" It seems to me that the right 

referred to in that section is a legal right 
and not iust bona fide claim of right. If 
the Magistrate finds, upon evidence 
adduced before him, that a party claiming 
the right has been exercising it for a long 
time — not permissively or otherwise 
but on assertion of the right of user — the 
Magistrate may, for the purpose of a 
proceeding under this section, presume, 
in the absence of anything to the con- 
trary, that the party has a legal right to 
the user. He cannot raise any such pre- 
sumption merely on the basis of circum- 
stances which suggest the existence of a 
right, there must be positive evidence to 
show long user ” 

The passage extracted above does lend 
support to the view I have taken that 
the right claimed must be shown to have 
been exercised for a long time and not 
for a few years as has been found in this / 
case by the learned Magistrate, 
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6, In the result, the reference -is re- 
iected and the rule is discharged. 

Reference reiected. 


1970 CRI. L. J. 1252 (¥ol. 76, C. N. 320)= 

AIR 1970 PATNA 332 (V 57 C 60) 

B. D ' SINGH, J 

Mohammad Abbas and another. Peti- 
tioners V. Mohammad Mustaqim and 
others. Opposite Party. 

Criminal Revn No 2177 of 1968, D/- 
29-7-1969, from order of Subdivisional 
Magistrate, Monghyr, D/-23-9-1968. 

(A) Criminal P. C. (1898), S. 145 — Dis- 

pute regarding land — Apprehension about 
breach of peace essential to initiate pro- 
ceeding under — Magistrate’s order must 
show his satisfaction about existence of 
such apprehension. AIR 1968 SC 1444, 
Foil. (Paras 7 and 8) 

(B) Civil P. C. (1908), S. 115 — Revision 

— High Court will interfere if order under 
S. 145, Criminal P. C. does not show ex- 
istence of apprehension of breach of peace. 
AIR 1950 Pat 372, Disting. (Para 8) 

(C) Criminal P. C. (1898), S. 145 — Dis- 
pute about land likely to cause breach of 
peace — Magistrate’s' order must show 
such apprehension — Mere mention in 
notice to parties is not enough. (Para 8) 
Cases Referred : Chronological Paras 
(1968) AIR 1968 SC 1444 (V 55) = 

1969 Cri LJ 13, R H Bhutani v. 


Miss Mam J Desai 

7, 8 

(1962) AIR 1962 Pat 468 

1! 

> 

1962 BLJR 267 = 1962 

(2) Cri LJ 

770, Shreedhar Thakur 

v. Kesho 

Sao 

10 


(1950) AIR 1950 Pat 372 (V 37) = 

51 Cn LJ 1365. Wazir Mahton v. 

Badri Mahton 8 


_ Devendra Narayan Sinha, for Peti- 
tioners, Prem Shankar Sahay, Rudradeo 
Kumar Smha and Harendra Prasad, for 
Opposite Party 


ORDER: — This application in revi.sion 
has been preferred against the prelimi- 
nary order of the Subdivisional Magistrate 
passed m a proceeding under Section 145 
of the Code of Criminal Procedure (here- 
inafter referred to as 'the Code’) 


2. Petitioner No 1 is one of the mem- 
bers of the second party, and petitioner 
No 2 is one of the members of the third 
party, whereas opposite party Nos 1 to 3 
are the members of the first party and op- 
posite party Nos 4 to 14 are also members 
of the second party along with petitioner 
No 1 Opposite Party Nos 15 to 22 are 
the members of the third party and the 

Nos 23 to 25 are 
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3. The dispute related to a land 
measuring 21 acres 95 decimals in various 
plots fully described in Schedules 1, 2 and 
3 of the petition which has been filed in 
this Court 

4. In order to appreciate the points in- 
volved in this application it will be neces- 
sary to state briefly the facts. Opposite 
Party Nos 1 to 3 filed a petition on 8-7- 
1968 in the Court of the Subdivisional 
Magistrate for drawing up a proceedmg 
under Section 144 of the Code against the 
petitioners as well as other members of 
the second, third and fourth parties claim- 
ing l/3rd share in the disputed land The 
Subdivisional Magistrate after calling for 
the report drew up a proceeding under 
Section 144 of the Code on 29-7-1968 On 
23-9-1968 he passed the impugned order 
under Section 145 of the Code to this 
effect' — 

"After hearing the lawyers of both the 
parties and on perusal of their show cause, 
I am satisfied that there is a bona fide land 
dispute between the parties I, therefore, 
draw up a proceeding under Section 145, 
Criminal P. C to decide the factum of 
possession once for ever. The subiect of 
dispute is attached under Section 145(4) 
Criminal ,P. C Parties to file written 
statement by 26-10-1968 ’’ 

5. Learned counsel appearing on behalf 
of the petitioners raised the following 
points for consideration by this Court — 

(i) The order does not mention that 
there was an apprehension of 
breach of peace. 

(li) In the order the entire land has 
been attached under Section 145(4) 
of the Code, whereas the subiect- 
matter of dispute is only with res- 
— pect to l/3rd share of the land 

(hi) There was already a proceeding 
under Section 145 of the Code in 
respect of the land contained under 
Schedule 2 of the application which 
was later compromised between the 
parties on 29-8-1962 which could 
not have been agitated in the pre- 
sent proceedmg. 

6. Learned counsel has drawn my at- 
tention to Cl (1) of Section 145 of the 
Code and contended that the iurisdiclion 
of the Magistrate to mstitute proceeding 
is mainly based on his satisfaction that a 
dispute is likely to cause breach of peace 
When he proceeds under Section 145 of 
the Code without being satisfied as to the 
existence of the dispute likely to cause 
breach of the peace, he acts without furis- 
dictron According to the learned counsel 
Section 537 of the Code cannot cure the 
irregulantv He submitted that not only 
in the impugned order but also in the 
order under Section 144 of the Code the 
Magistrate omitted to mention regarding 
the apprehension of breach of peace He 
referred to the order dated 29'7-19Go 
wherein the Magistrate ordered: — 
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" I am satisfied with the police 

report Draw up proceeding under Sec- 
tion 144, Criminal P. C. against both the 
parties 

7. In order to support his contention 
learned coimsel relied on a decision of the 
Supreme Court in R H. Bhutani v. Miss 
Mani J. Desai, AIR 1968 SC 1444 wherein 
their Lordships while dealing with Sec- 
tion 145 of the Code observed in para- 
graph 8 at page 1447: — 

"The object of Section 145, no doubt is 
to prevent breach of peace and for that 
end to provide a speedy remedy by bring- 
ing the parties before the Court and ascer- 
taining who of them was in actual posses- 
sion and to maintain status quo until their 
rights are determined by a competent 
Court. The section requires that the 
Magistrate must be satisfied before initiat- 
ing proceedings that a dispute regarding 
an immovable property exists and that 
such dispute is likely to cause breach of 
peace But once he is satisfied of these 
two conditions, the section requires him to 
pass a preliminary order under sub-sec- 
tion (1) and thereafter to make an enquiry 
under sub-section (4) and pass a final 
order under sub-s. (6) 

In my opinion, the contention of learn- 
ed counsel is well founded, as Sec. 145 of 
the Code also clearly indicates that for 
initiating the proceeding the Magistrate 
has to be satisfied that a dispute is likely 
to cause breach of the peace 

8. However, learned counsel appeanng 
on behalf of opposite party Nos. 1 to 3 
urged that the said omission in the order 
is a mere irregularity. He referred to a 
decision of this Court in Wazir Mahton v. 
Badri Mahton, AIR 1950 Pat 372. But, in 
my opinion, this case does not support his 
contention as his Lordship Das, J. (as he 
then was) in that case was considering 
the grounds of satisfaction of the Magis- 
trate while initiating the proceeding under 
Section 145 of the Code, and observed that 
mere failure to state the reasons why the 
Magistrate was satisfied that there was an 
apprehension of breach of the peace is 
nothing more than an irregularity. It is 
true, as also held in AIR 1968 SC 1444 
(Supra), that the High Court in exercise 
of its revisional jurisdiction would not go 
into the question of sufficiency of material 
which has satisfied the Magistrate. In the 
instant case, the Magistrate has not men- 
tioned at all that there was any apprehen- 
sion of breach of peace, in the order, 
which, in my opinion, is fatal. If he would 
have mentioned that, I would not have 
questioned the grounds of his satisfaction. 

Learned counsel for the opnosite party 
further drew my attention to the notice 
which was sent to the parties in pursuance 
of the said order. In the notice it is 
clearly stated that there was apprehen- 
sion of breach of peace. But, in my 


opinion, the contents of the notice is the 
result of a ministerial act, and that will 
not cure the defect in the order. The 
order itself must indicate that the Magis- 
trate was satisfied, that the dispute was 
likely to cause a breach of the peace In 
that view of the matter the contention of 
learned counsel for the petitioners raised 
under point No. (i) has got to be accept- 
ed. 

9. Now I turn to point No (ii). Learn- 
ed counsel for the petitioners contended 
that it is admitted case of the parties that 
the dispute related only to the l/3rd share 
of the entire land mentioned in Sche- 
dules 1, 2 and 3 of the petition referred 
to above. It is weU established that the 
subject matter of dispute must be ascer- 
tained definitely and described clearly in 
the preliminary order, before the pro- 
perty is attached under the third proviso 
to sub-clause (4) of Section 145 of the 
Code. Absence of clear specification of 
the subject matter of dispute is a vital 
defect according to learned counsel. 

10. On the other hand, learned coun- 
sel appearing on behalf of the opposite 
party Nos. 1 to 3 submitted that from the 
records of the proceeding, it is manifest 
that the subject matter of dispute was 
only l/3rd of the share in the entire land, 
which fact can easily be ascertained by 
reference to the record and, therefore, 
there was no uncertainty' or vagueness 
about it. In that view of the matter, ac- 
cording to him, it is not vital and that will 
not vitiate the proceeding. In this con- 
nection reference was made to a Bench 
decision of this Court in Shreedhar Thakur 
V. Kesho Sao, 1962 BLJR 267 = (AIR 
1962 Pat 468). 

11. Since I have held while consider- 
ing Point No’ (i) that the order was bad 
in the absence of finding by the Magis- 
trate that the dispute was likely to cause 
a breach of the peace, in my opinion, it is 
not necessary to adjudicate on Point Nos. 
(ii) and (in) raised by learned counsel for 
the petitioners 

12. In the result, the order of the Sub- 
divisional Magistrate is quashed and the 
application is allowed However, it is 
made clear that the Subdivisional Magis- 
trate will call for a fresh report from the 
police and will also hear the parties If 
he feels satisfied that an apprehension of 
breach of peace still continues, and an ac- 
tion under Section 145 of the Code is _ 
necessary, he will draw up a fresh pro- 
ceeding in accordance udth law and in the 
light of the observations made above. 

Application allowed 



3254 State v. Prakash Chandra (B. K. Patra J.) 1970 Ori. L. J. 


1970 CRI. L. J. 12M (Yol. 76, C. N. 321)= 

AIR 1970 ORISSA 171 (V 57 C 57) 

B K. PATRA, J. 

State, Petitioner v. Prakash Chandra 
Agarwalla, Opposite Party 
Criminal Revn No. 320 of 1967, D/- 
3-12-1969, from order of Magistrate 1st 
Class, Bolangir, D/-26-4-1967. 

(A) Criminal P. C. (1898), S. 251-A (2) 

— Discharge — Accused discharged on 
ground of non-supply of papers under Sec- 
tion 173 to him — Order must be con- 
strued as order of discharge passed in 
warrant case — Order cannot operate as 
one of acquittal. (Para 3) 

(B) Criminal P. C. (1898), S. 3G9 — 
Order of discharge, whether judgment — 
Accused discharged because of non-supply 
of documents' to him referred to in Sec- 
tion 173 — Such order is not a' judgment — 
Magistrate "is not debarred from exercis- 
ing any of powers. AIR 1950 Bom 10, 
Bel. on; AIR 1953 Orissa 281, Distinguish- 
ed; AIR 1965 Assam 9, Dissented from. 

(Para 6) 

Cases Referred: Chronological Paras 

(1965) AIR 1965 Assam 9 (V 52) = 

1965 (1) Cri LJ 144, State v. 

Ganga Ram Kalita 7 

(1963) AIR 1963 Madh Pra 125 
(V 50) = 1963 (1) Cri LJ 442 (2), 

State of Madhya Pradesh v. 

Abdul Kadir Khan .4 

(1962) AIR 1962 Rai 1 (V 49) = 

1962 (1) Cri LJ 80, State of Raias- 
than V. Mahmood Ghasi Musalman 4 
(1956) AIR 1956 Cal 247 (V 43) = 

1956 Cn LJ 732, R N Ghosh v. 

State 4 

(1954) AIR 1954 SC 194 (V 41) = 

1954 Cn LJ 475, Surendra Singh 

V State of Uttar Pradesh 6 

(1953) AIR 1953 Orissa 281 (V 40) = 

ILR (1952) Cut 311, Krushna 
Mohan v Sudhakar Das 6 

(1950) AIR 1950 Bom 10 (V 37) = 

51 Cn LJ 213, In re Wasudeo 
Narayan Phadnis 6 

(1906) ILR 29 Mad 126 = 3 Cri 
LJ 274, Emperor v Chinna Kali- 
appa Goundan - 6 

(1902) ILR 29 Cal 726 = 6 Cal WN 
633 (FB), Mir Ahwad Hussain v 
Mohammad Aksari 6 

(1901) ILR 28 Cal 652 = 5 Cal WN 
457 (FB), Dwarka Nath Miondul 

V Beni Madhab 6 

N V. Ramdas, for Petitioner, R C Das, 
for Opposite Party 

— The opposite party Prakash 
^andra Agarwalla holds a licence under 
me Orissa Foodgrains Dealers’ Licensing 
n J ^ (hereinafter referred to as the 
I dealing in wheat and 

__ e^-prQducts. The Inspector, Vigilance, 

EN/EN/C391/70/VRB/C ^ ^ 


Titlagarh inspected his shop on 28-8-1965 
and found some irregularities in mainten- 
ance of his account books as the books did 
not show the correct stock of wheat held 
by him by that day. The opposite party 
also did not submit fortnightly returns as 
required under Cl (4) of the Licence On 
the _ aforesaid allegations, the Inspecto., 
Vigilance submitted a prosecution report 
against him under Section 7 of the Es- 
sential Commodities Act, 1955 (herein- 
after referred to as the Act) for con- 
travening the conditions of the licence 
issued to him In course of search of the 
shop of opposite party about 17 quintals 
and 68 kilograms of wheat were found and 
seized The opposite party appeared in 
Court and filed an application that he is 
entitled to be supplied with necessary 
documents under S 173,' Criminal P C. 

This prayer was reiected by the learned 
Magistrate being of the view that there 
was no investigation of the case by the 
Vigilance Inspector and prosecution re- 
port was submitted as a Non-FIR case 
Another petition filed by the opposite 
party for release of the wheat to him was 
also dismissed As against the two orders 
passed by the Magistrate, the Sessions 
Judge was moved in revision and he made 
a reference to this Court recommending 
that the two orders might be quashed In 
criminal reference No 6 of 1966, Das, J 
ordered that the seized stock of wheat 
should be released and sold through the 
opposite party or some other control 
dealers and the sale proceeds be deposited 
in Court until disposal of the case against 
the opposite party. 

The question as to whether papers 
should be supplied to the opposite party 
under Section 173, Criminal P. C was not 
specifically dealt with in the ludgment 
The order, however, was the reference was 
accepted On receipt of this order, the 
learned Magistrate directed the prosecu- 
tion to supply necessary papers to the op- 
posite party. The prosecution appears to 
have taken the stand that there was no 
such direction in the order passed by the 
High -Court and that an opportunity might 
be afforded for hearing of this question 
and 9-1-1967 was fixed for hearing the ob- 
lections raised by the prosecution On 
9-1-1967, the learned Magistrate discharg- 
ed the opposite party under Section 251-A 
(2), Criminal P C on the ground that 
\despite the orders of the High Court, 
fiapers under Section 173,' Criminal P C 
had not been supplied to the accused 

On 16-1-1967, the Inspector, Vigilance 
filed the necessary papers under Sec 173, 
Criminal P C and also submitted an ap- 
plication stating that he could not do so 
on the last date of hearing, namely 9-1- 
1967, as he was absent and prayed that 
the order dated 9-1-1967 might be recal- 
led _ The learned Magistrate allowed the 
application and recalled the order passed 
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on 9-1-1967. On 4-3-1967. the opposite 
party filed an application under S. 540-A, 
Criminal P. C stating that the order dated 
16-1-1967 passed by the learned Magis- 
trate recalling the order dated 9-1-1967 
is without jurisdiction, that this being a 
summons case, the order of discharge re- 
corded on 9-1-1967 amounts to an order of 
acquittal and that therefore, the learned 
-Magistrate had no power either to recall 
it or to set it aside. 

By order dated 26-4-1967, the learned 
Magistrate accepted the aforesaid conten- 
tion of the opposite party and rejected the 
prayer of the prosecution to restore the 
case to file. It is against this order dated 
26-4-1967 that the present revision ap- 
plication has been filed. 

2. Mr. Kamdas appearing for the State 
puts forth the following contentions in 
support of the application: — 

(1) The opposite party has contraven- 
ed an order made with reference to 
clause (d) of sub-section (2) of Sec- 
tion 3 of the Act, the penalty prescribed 
for which under Section 7 (1) fa) (ii)_of 
the Act is imprisonment for a term which 
may extend to five years and consequent- 
ly this is a warrant case and the order 
dated 9-1-1967 passed by the Magistrate 
is therefore, an order of discharge and 
not of acqtdttal. 

(2) As against an order of discharge, a 
superior Court may no doubt be moved 
to set it aside. But it is also open to the 
prosecution to submit a fresh complaint 
against the accused. In such circumst- 
ances, there can be no reason why the 
Magistrate himself cannot exercise his 
inherent jurisdiction to re-view his own 
order and rehear the case. In this -view, 
the order passed by the Magistrate on 
16-1-1967 is legal. 

Mr. R. C Ram, appearing for the op- 
posite party submits— 

(1) that the prosecution of the opposite 
party is for contravention of the order 
made with reference to clause (i) of sub- 
section f2) of Section 3 of the Act, the 
penalty for which is imprisonment for a 
term which extends to one year and as 
such it is a summons case, and an order 
of discharge passed against an accused in 
such a case amounts to an order of ac- 
quittal which having become final cannot 
be set aside by the Magistrate by his sub- 
sequent order dated 16-1-1967. and 

(2) that assuming that it is a warrant 
case and the order passed on 9-1-1967 is 
only an order of discharge, the only re- 
medy available to the prosecution is to 
approach the superior Court for setting 
aside the order of discharge _ and the 
Magistrate has no inherent jurisdiction to 
set aside that order. 

These contentions require careful consi- 
deration. 

3. To appreciate the contentions of the 
parties, it is necessary to quote the rele- 


vant pro-visions of Sections 3 and 7 of the 
Act. 

"Section 3 — ; Power to control produc- 
tion. supply, distribution, etc., of essential 
commodities- 

(1) If the Central Government is of 
opinion that it is necessary or expedient so 
to do for maintaining or increasing sup- 
plies of any essential commodity or for 
securing their equitable distribution and 
availability at fair prices, or for securing 
any essential commodity for the defence 
of India or the efficient conduct of mili- 
tary operations, it may, by order, provide 
for regulating or prohibiting the produc- 
tion, supply and distribution thereof and 
trade and commerce therein. 

(2) Without prejudice to the generality 
of the powers conferred by sub-s. (1). an 
order made thereunder may pro-vide — 

X X X X 

(d) for regulating by licences, permits 
or othervdse the storage, transport, distri- 
bution; disposal, acquisition, use or con- 
sumption, of any essential commodity; 

X X X X 

(h) for collecting any information or 
statistics wth a -view to regulating or 
prohibiting any of the aforesaid matters; 

(i) for requiring persons engaged in the 
production, supply or distribution of, or 
trade and commerce in, any essential com- 
modity to maintain and produce for ins- 
pection such books, accounts and records 
relating to their business and to furnish 
such information relating thereto, as may 
be specified in the order; 

XXX x” 

"7. Penalties: — (I) If any person con- 
travenes, whether knowingly, intentionally 
or otherwise, any order made under Sec- 
tion 3 — 

(a) he shall be punishable — 

(i) in the case of an order made -with 
reference to Cl. (h) or Cl. (i) of sub-sec- 
tion (2) of that section, -with imprison- 
ment for a term which may extend to one 
year and shall also be liable to fine, and 
(li) in the case of any other order, with 
imprisonment for a term which may ex- 
tend to five years and shall also be liable 
to fine; 

Pro-vided that in the case of a first of- 
fence, if the Court is of opinion that a 
sentence of fine only -will meet the ends 
of justice, it may, for reasons to be re- 
corded, refrain from imposing a sentence 
of imprisonment and in the case of a se- 
cond or subsequent offence, the Court shall 
impose a sentence of imprisonment and 
such imprisonment shall not be less than 
one month; and 

X X X x” 

Neither Cl fh) nor Cl (i) of S. 3 of the 
Act contemplates prescription of any 
licence Such prescription is contained 
only in Cl (d) In exercise of the powers 
conferred by Section 3 of the Act and with 
prior concurrence of the Central Govern- ^ 



1256 State v Prakash Chandra (B. K Patra J.) 1970Cri. L. J 


ment, the State Government had made the 
Order. Paragraph 3 of the Order requires 
that no person shall carry on business as 
a dealer except under and in accordance 
wdth the terms and conditions of a licence 
issued in this behalf by the licensing 
authority. Para 4 prescribes that every 
application for a hcence or renewal thereof 
shall be made to the Licensing Authority 
in Form A, and that every hcence issued, 
reissued or renewed under this order shall 
be in Form B The form of the licence is 
set out in Form B and Cls. 3 and 4 there- 
of may be quoted 

"FORM B 
(See Clause 4 (2) ) 

X X X X 

3 (i) The licensee shall except when 
specially exempted by the State Govern- 
ment or by the licensing authority in this 
behalf, maintain a xegister of daily ac- 
counts for each of the foodgrains mention- 
ed in paragraph 1, shoivang correctly 

fa) the opening stock on each day, 

(b) the quantities received on each day 
shoving the place from where and the 
source from which received, 

(c) the quantities delivered or otherwise 
removed on each day showing the places 
of destination: and 

fd) the closing stock on each day 

(ii) The licensee shall complete his ac- 
counts for each day on the day to which 
they relate, unless prevented hy reason- 
able cause the burden of proving which, 
shall be upon him. 

(iii) A licensee who is a producer him- 
self shall separately show the stocks of 
his ovTi produce in the daily accounts, if 
such stocks are stored in his business pre- 
mises 


4 The licensee shall, except when spe- 
cially exempted by the State Govern- 
ment or by an oliicer authorised by the 
State Government in this behalf submit 
to the licensing authority receipts and 
dehvenes of each of the foodgrains every 
fortnight (1st to 15th and 16th to end of 

one month), so as to reach lum within 

days after the close of the fortnight ” 

It IS thus manifest that the licence, the 
conditions whereof have been alleged to 
have been wolated by the opposite partv 
is one prescribed in the Order which has 
been made.in pursuance of Section 3(2) (d) 
of the Act I am unable to accept Mr. 
Ram’s _ contention that the Order is one 
made in pursuance of the power vested 
in Government under Section 3(2) (h) or 
3(2) (i) of the Act If the licensing Order 
is one made with reference to clause (d) 
of sub-section (2) of Section 3 of the Act, 
a contravention thereof is punishable 
under Section 7(1) (a) (i) of the Act which 
^^^^scribes a penalty of imprisonment 
which may extend to five years and also 


Since "wairant case" 
Section 4(1) (w). Cr P. 


as defined in 
C, means a case 


relating to an offence pumshable vdth 
death, imprisonment for life or imprison- 
ment for a term exceeding one year, a 
case which falls under Section 7(1) (a) 
(ii) of the Act is a warrant case. In fact, 
the learned Magistrate dealt wuth the 
case as such. The order passed by the 
Magistrate on 9-1-1967 must therefoie 
be construed as an order of disdiarge 
passed in a warrant case by reason of 
the fact that the prosecution was absent 
in Court on that day and he failed to file] 
in Court the papers referred to in Sec-, 
tion 173, Cr. P. C 

4. Even assuming that Mr Ram is 
correct in his submission that this is a 
summons case, still the order passed by 
the Magistrate on 9-1-67 cannot be sai'^ 
to operate as an order of acquittal The 
procedure for the trial of a summons 
case is prescribed in Chapter XX of the 
Code of Criminal Procedure There are 
only two sections m the Chapter, namely. 
Sections 247 and 249 which deal with 
consequences that would ensue where 
the complainant fails to appear in Court 
It is clear from a reading of the two 
sections that Section 247 applies to a 
case where summons has been Jssued on 
complainant and on the date for appear- 
ance of the accused or any day subse- 
quent thereto to which the hearing may 
be adjourned, the complainant does not 
appear and it provides that in such an 
event the Court may acquit the accused 

Section 249, on ihe other hand, applies 
to a case instituted otherwise than upon 
a complaint in which case, a Magistrate, 
1st class, may for reasons to be recorded 
by him, stop proceedings at any stage 
mthout pronoimcing a judgment either 
of acquittal or conviction and theieupon 
may release the accused. It is now well 
settled that where a report is submitted 
by a Police Officer in the capacity of his 
being an officer of the Police, such leport 
cannot be considered anything other than 
a Police report though it may pertain to 
a non-cognizable oSence Sudi police 
reports cannot be regarded as complaints 
within the meaning of Section 4(1) (li). 
Cr P, C. and to a case registered on such 
a police report, the provisions of Sec- 
tion 247 are not attracted and it is not 
competent to a Magistrate to dismiss the 
case and acquit tlie accused merely be- 
cause the prosecuting officer makes de- 
fault in his appearance See R N Ghosh 
V. The State. AIR 1956 Cal 247, State of 
Rajasthan v. Mahmood Ghasi Musalman, 
AIR 1962 Raj 1 and State of Madhya 
Pradesh v. Abdul Kadir Khan, AIR 1963 
Madh Pra 125 

This being the position in law. the 
order passed by the learned Magisliate 
on 9-1-1967 cannot be treated as one of 
acquittal passed under Section 247, Cr 
P C but the order must be deemed to 
be one passed under Section 249, Cr. P. C. 
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The Magistrate who makes an order 
staying proceedings under Section 249, 
Cr. P. C. undoubtedly possesses sufficient 
powers to remove the order of stay and 
proceed further. It can never be argued 
that ^ order stopping the proceedings 
under Section 249, Cr. P. C. can ever 
operate as an acquittal and in this view 
it cannot be said that the Magistrate pur- 
porting to act under Section 249 of the 
Code has no bower to revive the pro- 
ceedings. 

5. If Mr. Ram’s contention that is a 
summons case is accepted, it must follow 
that the order passed by the learned 
Magistrate on 9-1-67 would only amount 
to an order passed under Section 249 of 
the Code stopping further proceedings 
and the one passed by him on 16-1-1967 
IS an order reviving the proceedings 
wmch he was perfectly competent to do 
and consequently the impugned order 
passed by him on 26-4-1967 would not be 
legal and has to be set aside. 

In view however of my finding 
that the present case is a warrant case, 
the order passed by the learned Magis- 
trate on 9-1-67 is one of discharge, the 
question arises whether the subsequent 
order passed by him on 16-1-1967 recall- 
ing the order of discharge is valid. It is 
argued on behalf of the opposite party 
that when_ the Magistrate passed the 
order of discharge he became functus 
officio and that therefore he had no power 
to rehear the case. A reference in this 
connection was made to Section 369, Cr. 
P. C. which provides that no Court, when 
it has signed its judgment, shall alter or 
review the same, except a clerical error, 
and it is contended that the 

order of discharge is a judgment and 
therefore the Magistrate could not revive 
the proceedings of his own accord be- 
cause it would tantamount to reviving his 
own order which is prohibited under Sec- 
tion 369. Cr. P. C. 

I am unable to accept this contention. 
An examination of the various provisions 
of the Code will show that every order 
passed _by a Magistrate under the Code is 
not a judgment within the meamng of 
Section 369, Cr. P. C. In order to con- 
stitute a 'judgment’, there must be an in- 
vestigation of the merits of the case on 
evidence and after hearing the argu- 
ments "Where, however, the order is 
passed summarily v/ithout consideration 
of the entire evidence, as in the case of 
the order of discharge passed in this case, 
it will not obviously amount to a judg- 
ment In Dwarakanath Mondul v Beni 
Madhab’, (1901) ILR 28 Cal 652 (FB), a 
Presidency Magistrate in Calcutta dismiss- 
ed the complaint as the complainant was 
absent Subsequently on the application 
of the complainant, he revived the case 
and issued a summons. The accused ap- 


plied to the High Court to have the 
order of revival set aside. 

The case first came up for hearing 
before a Dmsion Bench. In view of the 
conffict of authority on the question of 
competence of a Magistrate, to revive a 
warrant case in which he had made an 
order of discharge, the matter was refer- 
red to a Full Bench of seven Judges The 
question referred to the Full Bench was ; 

""Whether a Presidency Magistrate is 
competent to revive a warrant case, 
triable under Chapter XXI of the Code 
of Criminal Procedure, in which he had 
discharged the accused person.’’ 

Six out of the seven Judges who consti- 
tuted the Bench answered the question 
in the affirmative, Ghose, J., who deli- 
vered a dissenting judgment, was not 
prepared to go so far as the other judges 
and held that every order of discharge 
could be reviewed by the Magistrate who 
had passed it. In his opinion, a Magis- 
trate is competent to review an order of 
discharge, if it is passed without investi- 
gation into the merits of the complaint. 
This Full Bench decision was followed by 
another Full Bench of the Calcutta High 
Court in Mir Ahwad Hossein v. Moham- 
mad Askari, ILR 29 Cal 726 (FB), 

That was a case in respect of a com- 
plamt filed before a Magistrate in the 
mofussil. and the question referred to the 
Full Bench was : 

""Whether a Magistrate in a warrant 
case ha\'ing passed an order of discharge 
is competent to take fresh proceedings 
and issue process against the accused in 
respect of the same offence, unless an 
order for further enquiry shall have been 
passed under Section 437, Criminal Pro- 
cedure Code, having the effect of setting 
aside such order of discharge.’’ 

Four out of the five ^Judges who consti- 
tuted the Full Bench answered this ques- 
tion in the affirmative. Ghose, J., who 
dissented from the majority of the 
Judges, answered the general question 
referred to the Full Bench in the nega- 
tive. But in doing so, he referred to the 
observations made by hun in (1901) ILR 
28 Cal 652 (FB) and stated: 

"I feel, however, bound to say, at the 
same time, that the order of discharge 
made by the Magistrate in the present 
case does not amount to a judgment with- 
in the meaning of Section 369 or Section 
367, Criminal Procedure Code. There 
\”as no judicial investigation by the 
Magistrate of the merits of the complaint, 
and therefore, as explained in mv judg- 
ment in the case of (1901) ILR 28 Cal 652 
(FB), the order of discharge would be 
no bar to the revival of the same com- 
plaint ’’ 

These decisions of the Calcutta "High 
Court were approved and followed by a 
Full Bench of the Madras High Court ■ 
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Emperor v Chinna Kaliappa Goundan, 
(1903) ILR 29 Mad 126 in which it was 
held that the dismissal of a complaint 
under Section 203, Criniinal Procedure 
Code does not operate as a bar to the re- 
hearing of the complaint by the same 
Magistrate, even when such an order of 
discharge has not been set aside by a 
competent authority. It may be stated 
here that the maiority of Judges who 
decided (1901) ILR 28 Cal 652 (FB) were 
of opinion that the ludgment referred to 
in Sections 367 and 369, Cr P. C is only 
a ludgment of conviction or acquittal and 
this is apparent from what Princep, J 
observed at page 660 — 

"But it has been argued that an order 
dismissing a complaint or discharging 
an accused person in a judgment within 
the terms of Chapter XXVI, Criminal 
Procedure Code, and that by reason of 
Section 364 the Court, which passed the 
ludgment, is unable to alter or review it 
Now, here I would state that in my opin- 
ion such an order is not a ludgment with- 
in the terms of Chapter XXVI Section 
367 explains what constitutes a ludgment 
and it clearly indicates to my mmd that 
a ludgment within that Chapter is only 
a ludgment of acquittal or of conviction. 
In the case of an order of discharge, or 
in the case of an order dismissing a com- 
plaint, it IS expressly required by the 
law that the Magistrate shall state 
his reasons, and I therefore take it that, 
if it had not been so reqmred, it would 
have been unnecessary for a Magistrate 
to state any reasons for his order ' Con- 
sequently m this point of view, the order 
would not constitute a ludgment And 
it seems to me, also, that the expression 
'judgment” itself indicates some final 
determination of the case which would 
end it once for all, such as an order of 
conviction or acquittal ” 

In Surendra Singh v State of Uttar Pra- 
desh, AIR 1954 SC 194, their Lordships 
of the Supreme Court after referring to 
Section 369, Cr. P. C observed — 

"In our' opinion, a ludgment within the 
meaning of this section is the final deci- 
sion of the Court intimated to the parties 
and to the world at large by formal "pro- 
nouncement” _ or "delivery” in open court. 
It IS a ludicial act which must' be per- 
formed in a iudicial way.” 


In order to constitute a iudgmmt, there- 
fore, the decision of the Criminal Court 


must be final The order of .discharge 
cannot be regarded as the final pro- 
nouncement of the Magistrate, because, as 
laid down by authorities, a fresh com- 
plaint may be made on the sahie facts, 
notwithstanding the order of discharge 
A final ludgment in a criminal proceed- 
ing must necessarily be a ludgment of 
+V, or conviction, because 

final order, and the 
etence of autrefois acquit has' no appli- 


cation Section_403 of. the Code provides 
that a person 'who has once been tried 
by a court of competent lurisdiction for 
an offence and convicted or acquitted of 
such oitence shall, while such conviction 
or acquittal remains in force, not be 
liable to be tried again for the same 
offence, nor on the same facts for any 
other offence for which a different charge 
from the one made against him might 
have been under Section 236, or for which 
he might have been convicted under 
Section 237. 

The Explanation to that section stales 
that the dismissal of a complaint, the 
stopping of proceedings under Sec 249, 
the discharge of accused or any entry 
made upon a charge under Section 273, 
is not an acquittal for the purposes of 
this section Under this section, therefore, 
a ludgment which bars a second trial 
must be the final order in a trial termi- 
nating either in the conviction or acquit- 
tal of the accused If is therefore clear 
from what has been stated above that 
unless the order is final it is not a ludg-- 
ment in the true sense of the term, and 
it is plain that the order of discharge is 
not a final order, since accused may be 
prosecuted subsequently on the same facts 
and for the same offence, and therefore, 
clearly enough the order of discharge is 
not a ludgment and does not come within 
the mischief of Section 369, Cr. P C 

It is therefore possible to argue that 
as a Magistrate has lurisdiction to take 
cognizance of the same offence again, 
when a fresh complaint is brought on the 
same facts, he is not deprived of his luns- 
diction when, instead of filing a new com- 
plaint, the complainant makes an appli- 
cation to him to revive the original com- 
plaint and that the Magistrate is com- 
petent to rehear the case by reviying the 
onginal complaint Orders of discharge 
can however be divided into two cate- 
gories, namely, cases in which the order 
of discharge is passed after appieciation 
of the evidence with a view to determine 
the guilt or innocence of the accused and 
those in which the proceedings are termi- 
nated merely for some techmcal reason, 
such as the absence of the complainant 
The present case is one which falls in the 
latter category 

This is not a case where the learned 
Magistrate has applied his mmd to the 
allegations made against the accused and 
had found that there is no prima facie 
case against him He discharged the^ 
accused merely because the prosecuting 
officer vms not present in Court and did 
not supply to the accused the documents 
referred to in Section 173, Cr, P. C An 
order of discharge passed in such circum- 
stances is not a decision given on merits 
and cannot be called a ludgment Conse- 
quently, the Magistrate is not debarred 
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from reviewing it, setting it aside and re- 
viving th4 old complaint This view re- 
ceives support from a decision of the 
Bombay High Court in In Re Wasudeo 
Narayan Phadnis, AIR 1950 Bom 10. My 
attention was drawn to a Bench decision 
of our Court in Krushna Mohan v. Sudha- 
kar Das, AIR 1953 Orissa 281. 

That was a case under Section 145, Cr. 
P. C. and their Lordships held that a 
Magistrate cannot invoke his inherent 
iurisdiction to revive his orders under 
Section 145(6) Cr. P. C. because sub-sec- 
tion (6) of Section 145 in express terms 
confers finality on that order. 
Their Lordships, however, added that 
where, however, an order under Sec- 
tion 145(6), Cr. P. C. is itself a nuUity 
due to_ the failure to serve the required 
preliminary notices under sub-section (1) 
of Section 145 on all the parties, the 
Magistrate may invoke his inherent 
powers and ignore the same. That case 
IS, therefore clearly distinguishable. 

7. It is finally argued that where an 
accused is discharged by a Magistrate, 
the Code provides a remedy and enables 
the prosecution to approach superior 
Court to set aside the order of discharge 
and that when where there is such speci- 
fic provision in the Code, it was not open 
to the Magistrate at a later stage to re- 
view his own order and revive Ihe pro- 
ceedings In support of this contention, 
rehance is placed on a decision of the 
Assam High Court reported in State v 
Ganga Ram Kalita, AIR 1965 Assam 9 
where the learned Chief Justice held that 
where a discharge order has been passed, 
the Magistrate becomes functus officio so 
far as the case is concerned, and unless 
there is a fresh complaint or a fresh 
charge-sheet, no action in the matter can 
be taken by the Magistrate, and that in 
the absence of any complaint, any at- 
tempt to go back on the order of dis- 
charge passed by him and to revive the 
case would amount in law to a review of 
the judgment of the Magistrate which is 
not permissible having regard to Sec- 
tion 369, Cr P C 

The learned Chief Justice, therefore, 
held that the order of the Magistrate suo 
motu reviving the case and proceeding 
with the trial of the same on its merits 
is clearly devoid of iurisdiction and ille- 
gal With great respect, I am unable to 
share this view which appears to be op- 
posed to the consensus decisions already 
referred to. I do not think, that in sub- 
stance, with reference to the question of 
jurisdiction any distinction can be drawn 
between entertaimng a fresh complaint 
and the rehearing of the original com- 
plaint The argument - that the Magis- 
trate having made the order of dismissal 
is functus officio applies equally to both 
cases and the formality of putting a fresh 
complaint cannot be said to create a 


iurisdiction which without such formality 
a Magistrate would not have passed 
The remedy provided in Sections 436 
and 437, Cr. P. C. are only enabling pro- 
visions and do not take away the iurisdic- 
tion vested in a Magistrate to rehear the 
complaint The fact that the complainant 
has this remedy available to him would 
not be a sufficient ground for holding 
that the Magistrate is not competent to 
revive the order of discharge passed by 
him, based on a technical reason such as 
absence of the complainant 

8. In the result, I. would hold that the 
order passed by the learned Magistrate 
on 16-1-1967 reviving the case against 
the accused was perfectly a legal order 
and the subsequent order passed by him 
on 26-4-1967 is illegal I would accord- 
ingly allow this application, set aside the 
order dated 26-4-1967 passed by the 
learned Magistrate and order that the 
case be sent down to the learned Magis- 
trate for disposal according to law. 

Revision allowed 


1970 CRI. L. J. 1259 (Vol. 76, C. N. 322)= 
AIR 1970 RAJASTHAN 203 (V 57 C 43) 
L. S. MEHTA, J 

Johri, Petitioner v. The State, Opposite 
Party. 

Criminal Revn. No 271 of 1968, D/- 

15-10-1969, from order of S. J., Alwar, D/- 
9-5-1968. 

Penal Code (1860), S. 429 — Mischief by 
killing maimed cattle — Essential ingredient 
of offence under — Existence of requisite 
intention or knowledge necessary — ^Accused 
throwing' stone towards complainant and 
not towards calf to cause wrongful loss or 
damage to complainant — Calf sustaining 
injury on its nasd region and dying — 
Essential ingredient being absent, section 
did not apply. AIR 1958 Raj 347 and AIR 
19.53 Sau 158, Ref. to, (Paras 5, 6) 

Cases Referred: Chronological Paras 

(1958) AIR 1958 Raj 347 (V 45) = 

1957 Raj LW 642 = 1959 Cri LJ 
87, Arjunsingh v The State 5 

(1953) AIR 1953 Sau 'l58 (V 40) = 

1953 Cri LJ 1350, Bhagwan v. 

State 5 

(1901) Cri. Revn Case No 434 of 
1901 = 1 Weir Cr R 502, In the 
matter of Obammal 5 

P. N Dutt, for Pebtioner; A K Mathur, 
Dy. Govt Advocate, for Opposite Party. 

ORDER: On June 16, 1966, the comp- 
lainant Ratna’s cow entered the house of the 
accused Johri at about noon. This led to 
altercations between Ratna and Johri. The 
accused Krihanlal and Rewaria sided Johri. 
The accused Johri is said to have thrown a 

DN/EN/C6/70/VRB/C 
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stone towards Ratna. The stone acciden- 
tally fell on Ratna’s calf tethered nearby as 
a result of which it sustained an injury on 
its nasal region and died soon after. A re- 
port of this incident was made at the 
police station, Raigaih, district Alwar. The 
police investigated the matter and put up 
a challan against the accused Johri, Kishan 
and Rewaria for offences under. Sections 
429, 448 and 323, 1. P. C , in the Court 
of the Munsiff Magistrate, Rajgarh (Alwar). 
The prosecution examined six witnesses, in- 
cluding P.W, 5, Veterinary Assistant Surgeon, 
Dr Parmeshwar Sahai. 

The accused denied to have committed 
the offence in their statements recorded 
under S. 342, Cr. P. C. They did not pro- 
duce any evidence in their defence. The 
trial Court by its judgment dated January 
29, 1968, acquitted the accused Kishanlal 
and Rewana of all the charges He also 
acquitted John for offences under Sections 
448 and 323, I. P C. He, however, con- 
victed John under Section 429, I P. C,, 
and sentenced him to rigorous impnsonment 
for two months and to pay a fine of Rs. 50, 
in default to further suffer ngorous impri- 
sonment for 15 days. An appeal was taken 
against that judgment by the accused John 
in the Court of Sessions Judge, Alwar. 
The appellate Court by its judgment, dated 
May 9 1968, partially accepted the appeal 
and, while maintaining the conviction of the 
appellant under S. 429, I P C, reduced 
the substantive sentence of two months’ 
rigorous imprisonment to one till the rising 
of the Court and kept the sentence of fine 
of Ks. 50 intact. Hence, this revision. 

2. Learned counsel for the petitioner 
submits that the judgment of the Court be- 
low IS in direct conflict with the provisions 
of Section 429, I P C., as the prosecution 
has failed to bung home intention or know- 
ledge of the accused to commit mischief. 

3. In this case from the statement of 
P.W. 2 Parbhata, P W. 3 Kanni and P W 4 
Ratna, it is clear that when Ratna’s cow en- 
tered Johan’s house, there were altercations 
between Ratna and Johan The cow was 
driven out by Johan. Ratna’s calf was 
also found tethered on Ratna’s ‘Chabutari’ 
The calf was untied by Johri. Ratna ob- 
jected to this and again tied the animal. 
Thereupon John wanted to pelt stones to- 
wards Ratna, but accidentally the stone fell 
on the calf on its nasal region, resulting 
in its death 

4. Section 429, I. P. C., necessitates 
1 1 things (1) intention or knowledge of 
likelihood to- cause wrongful loss or damage 
to die public or to any person, (2) causmg 
the destruction of some property or any 
change m it or in its situation, and (3) such 
change must destroy or diminish the pro- 
perty mentioned m the section itself. In 
this case, evidence shows that the calf died 
as a result of the stone falling upon it acci- 

1 question lemains whether it 

saould be inferred from the circumstances 
ot the case that the accused had had the in- 


tenhon or knowledge of likelihood of 
causing wrongful loss or damage to the pub- 
lic or to any person. There is not an iota 
of evidence on the record from which such 
an mtention or knowledge can be gathered. 
The only evidence is that the accused want- 
ed to throw stone towards Ratna and not 
towards the calf with a view to cause wrong- 
ful loss or damage to Ratna Since- the first 
and the most important ingredient of the 
offence under Section 429, I. P. C., is 
totally absent, the Court below went wrong 
in holding that Section 429, I, P. C., was 
applicable to this case. 

5, In Arjun Singh v. The State, 1957, 
Baj LW 642 = (AIR 1958 Raj 347), it has 
been observed by this Court: 

"In order to prove an offence of mischief, 
it IS necessary for the prosecution to estab- 
lish that the accused had an intention or 
knowledge of hkehhood to cause wrongful 
loss or damage to the public or to any per- 
son.’’ 

It has further been observed in this case 
that if an animal is killed accidentally, 
whatever may be the responsibihty of the 
accused to compensate its owner for the 
loss of property caused to him in a Civil 
Court, it cannot be said with any justifica- 
tion that he committed a criminal offence 
under Section 429, I. P. C. A Division 
Bench of the Saurashtra High Court con- 
sislmg of Shah, C J. and Baxi, J., reported 
as Bnagwan v. State, AIR 1953 Sau 158, 
has held that the offence of mischief under 
Section 429, I. P. C., is committed if the 
offender commits mischief by kilhng, poi- 
soning, maiming or rendering useless any 
buffalo, etc. Under Seefaon 425, I. P. C, 
a person is said to commit mischief with 
intent to cause or knowing that he is likely 
to cause wrongful loss to a person causes 
the destruchon of any property. The exist- 
ence of the ■ requisite mtenbon or knowledge 
is, therefore, an essenhal ingredient to the 
offence and the accused cannot be convict- 
ed under Section 429, I P. C. unless it is 
established that the act of kilhng, etc, 
was with the requisite intention or know- 
ledge. 

There is another relevant citation found 
in Criininal Revision Case No 434 of 
1901 = 1 Weir 502, in the matter of Obam- 
mal, accused In that case the accused 
Ohammal was convicted under S 429, I P C., 
and sentenced to pay a fine of Bs 20 or, 
in default, to under^ ngorous imprison- 
ment for 20 days. The mischief consisted 
in throwing a stone at a young buffalo and 
thereby causing its death The stone was 
dirown to dnve the animal out of the back- 
yard and the animal after running some 
distance fell down and died The prosecu- 
tion witnesses stated that the accused threw 
a biick at the buffalo and caused its death. 
There was, however, nothing to show that 
the accused had in throwing the stone, any 
intention . to cause injury to the animal nr 
reasonable cause to suppose that loss or 
damage was likely to be caused. The 
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Madras High Coart held that in these cir- 
cumstances the conviction was wrong 

6. In this case, as has been said above, 
there is nothing to show that the accused 
had in throwing the stone intention to cause 
injury to the animal or that he had the 
knowledge that his act would result in 
damage to the complainant Ratna. There 
IS also no evidence to suggest what the size 
of the stone was. The sole intention of 
the accused appears to have been to throw 
a stone towards Ratna. The stone acci- 
dentally fell upon the calf. 'Under these 
circumstances, the conviction made by the 
Court below was bad in law. 

7. In the result, the conviction of the 
accused John is set aside and he is acquitted 
of the offence under Section 429, I. P. C. 
The amount of fine, if levied, must be re- 
funded to him. 

Conviction set aside. 


1270 CRI. L. J. 1261 (Yol. 76, C. N. 823)= 
AIR 1970 SUPREME COURT 1362 
(V 57 C 286) 

(From; Bombay) 

M. HIDAYATULLAH, C. J., A. N. 

' RAY AND I. D. DUA, JJ. 

V. R. Bhate and others, Appellants v. 
The State of Maharashtra, Respondent. 

Criminal Appeal No. 145 of 1967, D/- 
13-3-1970. 

Penal Code (1860), Section 282 — Con- 
veying person by water for hire in unsafe 
or over-loaded vessel. 

Where the overloading of the launch 
had not caused danger to the passengers 
but the launch capsized on account of 
sudden onrush of persons waiting at the 
jetty on to the deck of the launch and 
passengers on the launch wanting to get 
down at the port which caused the 
launch to tdt and resulted in displace- 
ment of balance: 

Held that the capsizing could not be 
held to be due to negligence of the owner 
or the master of the launch and that the 
conviction under Section 282 was not 
proper. (Para 15) 

Tlie following Judgment of the Court 
was delivered by 

RAY, J.; This is an appeal by special 
leave from the judgment dated 26th June 
1967 of the High Court at Bombay con- 
victing Vishwanadi Raghunath Bhate, 
Yeshwant Krishna Karmarkar and Ismail 
Shaikh Baud Pawaskar, accused Nos. 1, 
4 and 5 respectively under Section 282 
of the Indian Penal Code. Accused No. 
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1, Bhate was sentenced to undergo rigo- 
rous imprisonment for si.x months and to 
pay a fme of Rs. 1,000 and in default to 
undergo a further rigorous imprisonment 
for one month. Accused No, 4 Yeshwant 
Krishna Karmarkar was sentenced to 
undergo rigorous imprisonment for four 
months and to pay a fine of Rs. 1,000 and 
in default to undergo a further rigorous 
imprisonment for one month. Accused 
No. 5, Pawaskar who was the captain of 
the launch was sentenced under section 
282 of the Indian Penal Code and sen- 
tenced to undergo rigorous imprisonment 
for four months and to pay a fine of 
Rs. 500 and in default to undergo rigorous 
imprisonment for one month. 

2. The High Court also convicted ac- 
cused Nos. 1, 2, 4 and 5, viz., V. R. Bhate. 
Ganesh Krishna Karmarkar, Yeshwant 
Krishna Karmarkar and Ismail Shaikh 
Baud Pawaskar, for offences under sec- 
tion 58 of the Inland Steam Vessels Act 
No separate sentence was passed on ac- 
cused Nos. 1, 4 and 5 viz, V. R, Bhate, 
Yeshwant Krishna Karmarkar and Ismail 
Shaikh Baud Pawaskar under Section 58 
of the Inland Steam Vessels Act, 1917 
though their convictions under the said 
section were confirmed and the separate 
sentences imposed by the Sessions Judge . 
were set aside. The fine of Rs 990 at the 
rate of Rs. 10 per extra passenger was 
imposed on Ganesh Krishna Karmarkar, 
accused No. 2 and in default -simple im- 
prisonment for one month 

3, V. R Bhate, Ganesh Krishna Kar- 
markar, Madhusudan Krishna Karmarkar 
and Yeshwant Krishna Karmarkar, ac- 
cused Nos. 1, 2, 3 and 4 respectively and 
one Anant Krishna Karmarkar since de- 
ceased were partners of a firm under the 
name and style of Shrikrishna Motor 
Launch Service. The said firm had its 
head office at Veavi and also another 
office at Bombay. The firm used to ply 
its motor launches, whereof M. L. Hyderi 
was one, in the Bankot creek in Kolaba 
District, Bombay and used to carry pas- 
sengers on hire from Bagamandale to 
Dasgaon. There are 28 ports in all in 
this creek Bagamandale is the first and 
Dasgaon is the last port. Port Mhapral 
where the incident forming the subject 
matter of tins appeal took place on 1st 
January, 1962 is the 26th Port. Accused 
No. 5 Pawaskar was the master of the 
launch Accused No. 6 Ramchandra was 
the ticket collector. The other five ac- 
cused formed the crew of the launch in 
question. 
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4. The ' prosecution case is that/ all 
the accused were continuously overloading 
the Hydeii launch during its journey in 
tlie Bankot cieek and in the month of 
October, 1961 all the accused entered 
into an agieement with one another for 
doing an illegal act, namely, conveying 
for hire on Hyderi launch seveial passen- 
gers in excess of the number piesciibed 
in the certificate of survey. It is alleged 
that in pursuance of the said conspiracy 
between them accused Nos, 5 and 6 the 
master and the ticket collector illegally 
overloaded the launch Hyderi on 1st 
January, 1962 and actually carried 187 
passengers by the said launch. It is fur- 
ther alleged that because of this over- 
loading the launch capsized at Mhapral 
jetty resulting in the death of 68 persons, 

5. The alleged incident took place at 
about 1 p. m. on the New Years day 
1962 at Mhapral. The charges framed 
against the accused were under Sec- 
tions 120B and 282 of the Indian Penal 
Code and Section 58 of tiae Inland Steam 
Vessels Act, 1917 and Section 54 of the 
Indian Ports Act read with Rule 19 of 
the Bombay Minor Ports Passengers Ves- 
sels Rules, The crew accused Nos. 5 to 
11 were also charged for offences under 
Section 63 of the Inland Steam Vessels 
Act and Section 304A of the Indian Penal 
Code. 

6. On'the New Year’s Day, 1962 the 
launch Hyderi capsized at Mhapral P^ri. 
The principal question which falls Iot 
consideration is whethei the launch 
Hyderi capsized at Mhapral port because 
of overloading of the launch or because 
of stampede caused by persons from the 
jetty on the one hand who rushed on 
to the launch and got on to its deck 
and passengers on tire launch of the other 
who went to the deck for disembarking 
at the port 

7. On the relevant date tlie launch 
was carrying 125 passengers when it 
reached Mhapral. Tlie certificate of 
survey issued on 3id November, 1961 by 
the Principal Officer, Mercantile Marine 
Department, Bombay District under the 
Inland Steam Vessels Act, 1917 (Exhibit 
166) showed that besides the ,crew of 
6 persons the launch was authorised to 
carry 46 passengers The launch was 
42 feet 6 tenths in length and ,42 feet 2 
tenths in breadth, 3 feet 9 tenths m depth 
The gross tonnage was 12 21. It was an 
open launch. It had roof which was 32 
feet in length and IB^ feet in breadth. 


The roof was knov'ii as sun-deck or awn- 
ing. " 

8. On the ciucial date a large num- 
ber of persons were present at the Mhap- 
ral jetty at tlie bme -of the arrival of 
launch Hyderi. When the launch reach- 
ed Mhapral' port and after it had been 
tied to the stones of the jetty with ropes, 
persons from the jetty rushed on to the 
deck of tlie launch and the passengers 
on the launch including tliose who want- 
ed to get down at Mhapral also tlironged 
on the deck. This assembly of so many 
persons on the deck caused the sudden 
shifting mf weight on one side. The 
launch first tilted towards the jetty and 
water gushed into the launch. Because 
of this the passengers on tlie launch were 
frightened and they moved to the other 
side with the result that the ropes gave 
way and the launch tilted on the other 
side and capsized. This was tlie evidenc® 
of the majority of the witnesses. 

9. One of die expert witnesses Donald 
Dyer said that when the passengers in 
the launch out of fright moved from one 
side to die odier and thus caused the 
launch to heel to that side, the heeling 
was due to the shift of weight inside the 
launch. It was also die evidence of the 
expert witness that there was no possi- 
bility for such a shift of weight to take 
place when the launch was packed to its 
capacity. He also said that 182 passen- 
gers could be accommodated on the 
launch but 129 of die 182 could ^it at 
the bottom of the launch either on seats 
or on the floor and the rest could stand. 
The witness said that die vessel capsizes 
when its centre of gravity goes above die 
point of metacentie. The metacentre is 
a point round which die vessel might be 
said to rotate tiansversely. Centre of 
gravity is that point above which all 
loads on the vessel are assumed to be 
acting. 

10. 68 persons died when the launch 
capsized. Six of them were among the 
many who rushed on to the deck of the 
launch from the jetty at Mhapral. The 
other 62 who died consisted of passengers. 
About 30 passengers on the launch want- 
ed to get off at Mhapral. They had 
come on to the deck at die poit side 
for disembarkation There were no barri- 
cades at Mhapral jetty. There was no 
policeman or any other pei son in autho- 
rity or any person on belialf of die firm 
to legulate and ‘control the entry and 
exit of the passengeis. More than 100 
persons were waiting on the jetty for the 
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arrival of the launch. The people scram- 
bled for entry on the launch and they 
rushed on with rapidity. When the per- 
sons from the jetty rushed on to the 
deek regardless of disembarkation of pas- 
sengers, the weight of the crowd resulted 
in the launch heeling- towards the port 
side. Water flowed into the launch. 
There was panic. Particularly passengers 
sitting at the bottom of the launch were 
seized by fear of life. Those passengers 
as also persons who were at the deck 
went to flie other side of the deck, namely 
the opposite side of the jetty in the hope 
of adjusting the balance. The result was 
that the launch again heeled on the 
other side of the jetty and the ropes with 
which the launch had been tied snapped 
and broke. The launch capsized. 

11. The trial Court found that accus- 
ed No. 5 Ismail Shaikh Daud Pawaskar, 
the master and accused No. 6 Ram- 
chandra, the ticket collector were res- 
ponsible for overcrowding of the launch 
and for carrying a large number of pas- 
sengers in excess of the licensed number. 
The trial court did not accept the charge 
of conspiracy. 

12. The trial Court, however, found 
that accused Nos. 1, 2 and 4, V. R. Bhate, 
Ganesh Krishna Karmaikar and Yeshwant 

. Krishna Karmarkar, partners of the firm 
.should have had knowledge of over- 
crowding and therefore they were negli- 
gent in not taking due care to stop over- 
crowding and were therefore guilty of 
an offence under Section 282 of the In- 
dian: Penal Code. The excess number 
of passengers however was held by the 
trial Court not to be the immediate cause 
of directing the capsize of the launch. 
The trial Court also found accused Nos. 
5 and 6 guilty of an offence under Sec- 
tion 282 of the Indian Penal Code. The 
trial Court convicted each of the accused 
Nos. 1, 2, 4, 5 and 6 under Section 282 
of the Indian Penal Code and sentenced 
each of them to pay a fine of Rs 500 
and in default simple imprisonment for 
one month. 

13. The trial Court held that under 
Section 58 of the Inland Steam Vessels 
Act the owner and the master were liable. 
Accused No. 5 was held liable because 
he was the master. Accused Nos. 1 and 
2 were found to be partners of the firm 
which was in ownership of the launch 
and accused No 4 who was the certi- 
fied owner of the launch was also held 
liable under Section 58 of the Inland 
Steam Vessels Act. The trial Court con- 


victed accused Nos. 1, 2, 4 and 5 under 
Section 58 of the Inland Steam Vessels 
Act and sentenced each of them to pay 
a fine of Rs. 495 and in default simple 
imprisonment for one month. 

14. The High Court, however, found 
that the death of 68 persons was the re- 
sult of tire capsizing of the launch in the 
circumstances which could be said to be 
materially but not solely contributed by 
the overloading of the launch. ,The High 
Court said that because of the overload- 
ing of the passengers the crew of the 
launch was not in a position to regulate 
the entry of the incoming passengers or 
the exit of the outgoing passengers who 
were to disembark at the Mhapral port. 

15. It cannot be denied that the num- 
ber of passengers was in excess of the 
permissible limit. The overloading did 
not cause danger to the passengers of the 
launch at all in the year 1961 when it 
was overloaded at all seasons. Again the 
overloading did not endanger the pas- 
sengers on the fateful day when the 
launch plied from the port of origin to 
the 26th port. It was only when the 
launch arrived at port Mhapral which 
was the 26th port that there was a sudden 
onrush of persons waiting at the jetty 
on to the deck of the launch That 
happened after the launch had been tied 
to the jetty. The persons from the jetty 
rushed on to the launch and the passen- 
gers on the launch who wanted to get 
down at Mhapral port had also assem- 
bled on the deck of the launch. It is be- 
cause of this shifting of weight on one 
side that the launch became tilted to- 
wards the jetty and water flowed into 
the launch. The passengers on the launch 
were frightened and they moved to the 
other side. The weight was then sud- 
denly shifted to the other side. The 
launch tilted and as a result thereof the 
ropes gave way and the launch capsized. 

It cannot, therefore, be said that the cap- 
sizing of the launch was because of any 
negligence of the owners or the master. 

The launch capsized by reason of the 
stampede that followed the sudden rush 
of persons waiting at the jetty on to the 

which resulted in displacement of 
tnc DalancG of tliG launch and breaking 
away of the ropes and capsizing of the 
launch. We are, therefore, of opinion 
that the_ conviction under Section 282 of 
the Indian Penal Code cannot be sus- 
tained. 

16. The next question is whether the 
appellants are liable under Section 58 of ' 
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the Inland Steam Vessels Act. Accused 
Nos. 1 and 2 have been found to be the 
partners and accused No. 4 is the owner 
of the vessel. The comts found that 
there was no evidence to hold that ac- 
cused No. 3 was a partner Accused No. 
5 was the master The liability under 
Seetion 58 is penalty for carrying exces- 
sive number of passengers on board. If 
an inland steam vessel has on board or 
in any part thereof a number of passen- 
gers which IS greater than the number 
set forth in the certificate of survey as 
the number of passengers which the ves- 
sel or the part thereof is, in the judg- 
ment of the suiweyor, fit to carry, the 
owner and the master shall each be 
punishable with fine which may extend 
to Rs. 10 for every passengei over and 
above that number. The evidence is that 
the launch was permitted to carry 46 pas- 
sengers That was the limit of passen- 
gers. It is true, that the licence at the 
relevant date was not in evidence. In 
the trial Court as also in the High Court 
the case proceeded on that basis. It is 
also in evidence that the number of pas- 
sengers on the launch at the relevant 
date was 125 The number of passengers 
in excess was 79 The liability is at the 
rate of Rs 10/- per passenger. There- 
fore accused Nos. 1 and 2 the partners 
and accused No. 4 the owner of the 
launch and accused No 5, the master are 
each liable A fine of Rs 790 is im- 
posed on each of the accused Nos. 1, 2, 
4 and 5 The conviction of the appel- 
lants under Section 282 of the Indian 
Penal Code is set aside The conviction 
of the appellants under section 58 of the 
Inland Steam Vessels Act is upheld but 
the imposition of fine is altered 

17. The appeal is allowed as far as 
conviction under Section 282 of the In- 
dian Penal Code is concerned and the 
conviction under Section 58 of the In- 
land Steam Vessels Act is confirmed with 
the modification of the imposition of the 
fine. Appeal partly allowed. 


4970 CRI. L. J. 426i (¥ol. 76, C. H. 829) = 
- AIR 1970 SUPREME COURT 1365 
(V 57 C 287) 

(From Assam and Nagaland) 

M. HIDAYATULLAH, C J, A N. RAY 
AND I, D DUA, JJ. 

State of Assam, Appellant v Abdul 
Noor and others, Respondents 
, Criminal Appeal No 20 of 1968, D/- 
13-3-1970 
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(A) Constitution of India, Ai-ticle 184 (1) 
(c) — Certificate of fitness — High Court 
must be satisfied that the appeal involves 
some substantial question of law. 

The right to appeal to the Supreme 
Court in criminal matters is regulated by 
Article 134 The power under sub- 
clause (c) conferred on the High Court dis- 
cretion winch is to be exercised on judi- 
cial principles. The jurisdiction under 
Article 134 (1) (c) is not that of an ordi- 
nary court of criminal appeal Before 
granting a certificate under Article 134 
(1) (c) the High Court must be satisfied 
that It involves some substantial question 
of law or principle. The certificate itself 
should give an indication what substantial 
question of law or principle is' involved 
in the appeal to bring it within the scope 
of Article 134 (1) (c). Where the certi- 
ficate is not in compliance with the re- 
quirements of Article 134 (1) (c) the 
Supreme Court will" decline to accept it. 
However the Supreme Court after dec- 
lining to accept the certificate can allow 
the appellant to apply under Article 136 
in proper cases. (Para 7) 

(B) Constitution of India, Article 138 — 

Supreme Court declining to accept certi- 
ficate under Article 134 (1) (c) can allow 
appellant to apply - under Article 136, in 
pioper cases. (Para 7) 

(C) Criminal P. C. (18981, Section 190 
— Magistrate can ask for investigation 
under Section 156 (3) of the Code before 
taking cognizance. 

The Magistrate can under Section 190 
before taking cognizance, ask for investi- 
gation by the police under Section 156 
(3). The Magistrate can also issue war- 
rant for production before taking cogni- 
zance. If after cognizance has been taken, 
the Magistrate wants any investigation, it 
will be under Section 202 of the Code 

(Para 13) 

Cases Referred: Chronological Paras 
(1965) AIR 1965 SC 1467 (V 52)= 

1965-2 SCR 771= 1965 (2) Cri 

LJ 639, Babu v State of U. P 7 

The following Judgment of the Court 
was delivered by 

RAY, J.: — This is an appeal by certifi- 
cate under Aiticle 134 (1) (c) of the Con- 
stitution against the judgment dated 22 
December, 1966 'of the High Court of 
Assam and Nagaland quashing proceed- 
ings in G. R. case No 683 of 1964 and 
G R. case No. 701 of 1964. 

2. The respondents made an applica- 
tion to the High Court for quashing G. R. 
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case No. 701 of 1964 pending in the 
Court of Additional District Magistrate, 
Silchar and G. R. case No. 683 of 1964 
pending in the Court of the Magistrate, 
Tezpur. 

3. G. R. case No. 701 of 1964 related 
to a complaint alleging that the respon- 
dent Jamurddin Ahmed, in collusion with 
a doctor and a nurse caused forcible 
abortion on a minor girl. 

4. Tlie other case G. R. No. 683 of 
1964 related to a complaint filed by one 
Sabitri Das alleging that her minor daugh- 
ter was employed as a maid-servant in 
the house of the respondent Jamurddin 
Ahmed and was forcibly given in mar- 
riage to a Muslim. 

5. The High Court quashed both the 
proceedmgs on the ground that the 
Magistrate sent the complaint petitions to 
the offlcer-in-charge of the police station 
for investigation without examining the 
complainant. 

6. In the application for leave to ap- 
peal to this Court tlie State submitted, 
inter alia, in the grounds of appeal that 
the High Court erred in law by quashing 
the proceedings on the ground that the 
complainant was not examined. The High 
Court passed an order stating that the 
certificate applied for is granted in the 
circumstances of the case, 

7. The right to appeal to this Court 
lin criminal matters is regulated by Arti- 
Icle 134. In the present case, we are con- 
cerned with sub-clause (c) and not sub- 
clauses (a) and (b) of clause (1) of Arti- 
cle 134. The scope of sub-clause (c) of 
clause (1) of Article 134 has been consider- 
ed in several decisions of this Court and 
we shall refer only to the last one. In 
Babu V. State of Uttar Pradesh, 1965-2 
SCR 771= (AIR 1965 SC 1467) this Court 
said that tire power under sub-clause (c) 
conferred on the High Court discretion 
which is to be exercised on judicial prin- 
ciples. Hie jurisdiction under Article 134 
(1) (c) is not that of an ordinary Court of 
Criminal appeal. It is manifest that 
before granting a certificate under sub- 
clause (c) the High Court must be satis- 
fied that it involves some substantial ques- 
tion of law or principle. The certifi^cate 
itself should give an indication what sub- 
stantial question of law or principle is 
involved in the appeal to bring it within 
the scope of Article 134 (1) (c). VlTiere 
fliis Court has foimd that the certificate 
is not in compliance with the requirements 
of Article 134 (1) (c), it has declined to 
accept the certificate. There are instances 
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where however tliis Court after declining 
to accept the certificate has allowed the 
appellant to apply under Article 136 in 
proper cases. 

8. In the present case the certificate 
does not indicate any reason as to why 
the High Court granted the certificate. 
The jurisdiction of this Court is attract- 
ed by reason of this certificate. We dec- 
line to accept the certificate in the pre- 
sent case. 

9. The complainants Satindra Mohan 
Deb and T. P. Bhattacharjee both Mem- 
bers of the Legislative Assembly in G. R. 
case No. 701 of 1964 complained to the 
Additional Deputy Commissioner, Cachar, 
Silchar on 10th July, 1964 that a Hindu 
girl brought from Tezpur and living in 
the family of Jamurddin, Executive Engi- 
neer, conceived and while in an advanced 
stage of pregnancy was stealthily removed 
to the Civil Hospital in collusion with Dr. 
Noshaid AH and a nurse and they caused 
a forcible abortion on the girl and there- 
after removed the girl to an unknown 
destination. On 11th July, 1964, Amina 
Khatoon the girl in question made a 
statement that she was a maid-servant of 
Jamurddin Ahmed. Her mother married 
someone after the death of her father. 
She was brought up by Asmat Ali. She 
was recruited as maid-servant by Ahmed. 
In the winter of 1963 she married one 
Noor and she lived with her husband and 
conceived a child by her marriage. She 
was taken to the hospital after profuse 
bleeding. She was no longer in a stage 
of pregnancy. She wanted to go back 
and live at the house of her master. 

10. It is also in evidence that when 
Amina was working at the house of 
Jamurddin Ahmed, Engineer, Asmat AH 
wrote letters both to Ahmed and his wife 
that they were taking good care of Amina. 
Amina was the adopted daughter of Asmat 
AH, Asmat AH married t& elder sister 
of Amina’s mother Sabitri. Asmat AH 
affirmed an affidavit on 12th September, 
1964, that Amina’s mother Sabitri had 
married Gopesh Nath and Amina who was 
caUed Lakhi was bom to Gopesh Nath 
in or about the year 1943. After the 
death of Gopesh Nath, Sabitri lived with 
Cheniram son of her father Nilkanta's 
brother. Lakhi was not able to pull on 
well with her mother. Sabitri gave Lakhi 
to Asmat AH and his wife Swadeshi, 
Lakhi was then given the name of Amina., 
In 1962 Amina was employed in the ser- 
vice of Ahmed. Amina was married ts 
Abdul Noor. This affidavit was affirmed 
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by Asmat Ali on 12th September, 1964 in 
answer to the complaint filed by Amina’s 
mother Sabitri that Jamurddin Ahmed, 
Executive Engineer had married her 
daughter by changing her name. 

11. The complaint as to forcible abor- 
tion is completely repelled by the affida- 
vit of Amina herself that she married Noor 
and conceived by him and thereafter 
there was a miscarriage. 

12. The complaint of Amina’s mother 
Sabitii that Amina had been given in 
Tiarriage to a Muslim by conversion is 
utterly baseless by reason of the affidavit 
of Asmat Ali tliat Amina had been taken 
in adoption by Asmat Ali and then given 
in marriage to Noor. 

13. In the present case, it is not neces- 
sary to go into the question as to whether 
cognizance was taken without examina- 
tion of the complainant. The Magistrate 
can under Section 190 of the Criminal 
Procedure Code before taking cognizance 
ask for investigation by the police under 
Section 156 (3) of the Criminal Piocedure 
Code. The Magistrate can also issue war- 
rant for production before taking cogni- 
zance. If after cognizance has been taken, 
the Magistrate wants any investigation, it 
will be under Section 202 of the Crimi- 
nal Procedme Code. The investigation 
which was oidered in the present case 
elucidated facts as to the mairiage of 
Amina Khatoon whereupon it is clear the 
complaints do not disclose any offence. 

14. No useful purpose can be served 
by allowing these cases to be proceeded 
with. Both the cases appeal to typify the 
tale of a woman who is lawfully married 
?nd the complaints are baseless and do 
not disclose any offence. 

15. The appeal, therefore, fads and’ is 
dismissed. 

Appeal dismissed. 


1970 CRI. L. J. 1266 (Yol. 76, C. N. 325) = 

AIR IS-JO SUPREME COURT 1372 (V 57 C 289) 
(From. Punjab and Haryana) 

A. N. RAY AND I. D. DUA, JJ. 

Chaman Lai, Appellant v. The State of 
Punjab, Respondent. 

Criminal Appeal No 138 of 1967, D/- 
8-3-1970. 

(A) Penal Code (18601, Section 499 — 
Defamation — Good faith and bona fide 
Proof. 

DN/DN/B 191/70/CWM/C 


In order to establish good faith and 
bona fide it has to be seen 'first the cir- 
cumstances under which the letter was 
written or words were uttered, secondly, 
whether there was any malice; thirdly, 
whether the accused made any enquiry 
before he made the allegations; fourthly, 
whether there are reasons to accept the 
version that -he acted with care and cau- 
tion and finally whether there is prepon- 
derance of piobability that the accused 
acted in good faith. (Para 10) 

(B) Penal Code (1860), Section 499 
First Exception — Defamation — Ex- 
ception — Imputation of truth for publiS 
good — Truth of imputation and publica- 
tion of imputation for public good must 
be proved by accused, (Para 15) 

to Penal Code (1869), Section m 
Ninth Exception — Defamation — Ex- 
ception — Imputation for protection of 
interest — Interest of the person has to 
be real and legitimate when communi- 
cation is made. (Para 17) 

(D) Evidence Act (1872), Section 124 — 
Official communications — Privilege — 
Extent. 

A privilege extends only to a communi- 
cation upon the. subject with respect to 
which the privilege extends and the pri- 
vilege can be claimed in exercise of the 
nglit or safeguard of die interest which 
creates the privilege. (Para 18) 

(E) Penal Code (I860), Section 500 — 

Punishment for defamation — Conviction 
of President of Municipal, Committee — 
Facts found by Courts dispelling any 
semblance of good faith and on the cont- 
rary indicating lack of prudence and dig- 
nity with which a person occupying the 
office of President should act — Reduc- 
tion of simple imprisonment from three 
montlis to two months so that it would 
save him from disqualification for conti- 
nuing as President of the Municipality 
held not warranted. (Para 20) 

Tlie following Judgment of the Court 
was delivered by 

RAY, J.: — This appeal is by special 
leave from the judgment of the High 
Court of Punjab and Haryana dated 26th 
May, 1967. 

2. The High Court upheld the convic- 
tion of the appellant undei Section 506 of 
the Indian Penal Code and sentenced him 
to three months simple imprisonment and 
imposed a fine of Rs. 1000/- and in de- 
fault thereof a further simple imprison- 
ment for three months. 

3. The case started on a complaint 
filed by Bishan Kaur on 23rd October, 
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1963. The complaint was that the ap- 
pellant Chaman Lai who was at that time 
President of Municipal Committee, Sujan- 
pur in the District of Gurdaspur had 
made defamatory remarks against her 
character at a public meeting held at 
Sujanpur on 29th July, 1962 and that he 
further wrote a letter on 2nd August, 
1962 to the Civil Surgeon, Gurdaspur 
which contained defamatory statements 
against her character and further that on 
27th August, 1962 the appellant repeated 
those defamatory allegations before the 
Civil Surgeon. • 

4. The appellant pleaded justification 
under Exceptions 1, 8 and 9 to Section 499 
of the Indian Penal Code. The First Ex- 
ception states that it is not defamation 
to impute anything which is true con- 
cerning any person, if it be for the public 
good that the imputation should be made 
or published. \^ether or not it is for 
the public good is a question of fact. The 
Eighth Exception states that it is not 
defamation to prefer in good faith an 
accusation against any person to any of 
those who have lawful authority over that 
person with respect to die subject-matter 
of accusation. The Ninth Exception 
states that it is not defamation to make an 
imputation on the character of another 
provided that the imputation be made in 
good faith for the protection of the inte- 
rest of the person making it, or of any 
other person, or for the public good. 

5. The letter written by the appellant 
dated 2nd August, 1962 which was mark- 
ed as Exlnbit P. W, 4/A, inter alia, states, 

“It is a matter of grave concern and 
consideration that Smt. Bishan Kaur, 
Nurse Dai attached with Civil Dispen- 
sary is earning very bad reputation hav- 
ing illegal relations with one Shri Prakash 
Chand, a cycle repairer of Sujanpur. A 
meeting of the Co-ordinate Civic-body of 
Sujanpur was convened, to create civic 

sense on 29th July at 8 A. M. 

in the Town Hall wherein leading men 
of all communities were present. Tlie 
issue about the character of Smt, Bishan 
Kaur was discussed in open house and the 
public felt this point seriously. The mat- 
ter has been brought to the notice of the 
worthy Deputy Commissioner, Gurdas- 
pur personally by me on 1st August, 1962 
and he assured to take immediate action 
against her, I feel my assumption to 
bring to your notice and request for im- 
mediate transfer of her in the public inte- 
rest”. 

6. The appellant claimed that the resi- 


of Punjab (Hay j.) 1267 

dents of Ward-5 of Sujanpur had submit- 
ted a complaint in writing dated 25th 
July, 1962, against the serious misbeha- 
viour of the respondent Bishan Kaur and 
that allegations were made against the 
character of Bishan Kaur in that applica- 
tion. The appellant further claimed that 
the said application marked Exhibit D. W. 
1/A was read by the Secretary of the 
Municipal Committee, Sujanpur at the 
meeting on 29th July, 1962, The further 
defence of the appellant was that a reso- 
lution was passed at that meeting re- 
questing the appellant to approach the 
higher authorities regarding the said ap- 
plication and it was pursuant to that reso- 
lution that the appellant wrote the letter 
dated 2nd August, 1962 lorwing the sub- 
ject-matter of the complaint. The resolu- 
tion on which the appellant relied was 
marked as Exhibit D. C. 

7. Counsel for the appellant contend- 
ed that good faith of the appellant was 
established by two features; first that as 
President he had to act in public inte- 
rest, and, secondly, large number of peo- 
ple who signed the application and pass- 
ed the resolution were present at the meet- 
ing on 29th July, 1962 and there were al- 
legations against the respondent. It was, 
therefore, said by counsel for the appel- 
lant that the appellant acted not only in 
good faith but also for public good. 

8. Public good is a question of fact. 
Good faith has also to be established as 
a fact. 

9. The concurrent findings of fact by 
the Sessions Court and the High Court 
with regard to meeting on 29th July, 1962, 
are three-fold; first that there was no re- 
cord of the proceedings of the meeting 
alleged to have been held on 29th July, 
1962 at the Town Hall of Sujanpur, It 
was not therefore dependable to rely only 
on the oral evidence of the complainant 
that the appellant had defamed the com- 
plainant at the meeting, and, therefore, 
benefit of doubt was given to the appel- 
lant on that charge. The second finding 
is that the application dated 29th July, 
1962, alleged to have been made by the 
residents of Sujanpur and further alleged 
to have been read over by the Secretary 
of the Municipal Committee at the meet- 
ing on 29th July, 1962, was a manufactur- 
ed document. Thirdly, the resolution al- 
leged by the appellant to have been pass- 
ed by the residents of Sujanpur at the 
meeting on 29th July, 1962, was also a 
forged document. One of the reasons 
given fay both the Courts for rejecting 
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both the application and the resolution 
from consideration was tliat none of these 
aUeged documents was put to .my of the 
prosecution witnesses some of whom ad- 
mittedly attended the meeting on 29th 
July, 1962 The genuineness of the docu- 
ments was rightly disbelie\-ed. 

10. In die background of these find- 
ings of fact the plea of good faitli of the 
appellant tliat he wiote die letter dated 
2nd August, 1962, pursuant to die appli- 
cation and die lesolulion of the lesidents 
of Sujanpur loses all force and has no 
foundation. In order to establish good 
fafdi and bona fide it has to be seen first 
the ciicunistances under wliich the letter 
was uTitten or words were uttered, 
[secondly, whedier there waS any malice; 
[diirdly, whedier die appellant made any 
enquiry before he made die allegadons, 
[fourthly, whedier there are reasons to ac- 
cept the version that he acted widi care 
and caution and finally whether there is 
[preponderance of probability that die ap- 
pellant acted in good faith 

11. The appellant said that he veiified 
'die allegations and then wrote the letter 
Tomnng the subject-matter of the com- 
plaint The appellant has not given any 
eiddence as to u'hat steps he took for 
verif}’ing die allegations. .On die cont- 
rary, it appears to be established on ew- 
dence diat during fii-e years pieceding 
die letter written by the appellant to die 
Civil Surgeon tiiere was not a single in- 
stance or occasion of any complaint 
against the respondent Bishau Kaur. The 
further findnig is- diat die appellant in 
defence sought to produce witnesses who 
tried to establish diat the respondent 
was a woman of doubtful ili+ues. Three 
of the witnesses on 'belijdf of the appel- 

‘lant weie a potato cliop seller, a tongawala 
•and a petty shop-keeper and they went 
•to the extent of saying that they had illi- 
cit connection with her. These defence 
'witnesses were disbelieved That 'also 
proved that die appellant did not act in 
; good faith. The appellant was the Presi- 
• dent of die hlunicipal Committee and it 
would not be an act of good faith or 
prudence and caution to rely on such 
persons as a tongawala or a petty shop- 
keeper in making allegations against the 
■ character of the respondent 

- appellant relied 

^ ® and submit- 
ted diat the High Court did not take 
• diesa two letters into considenHnn in 
finding out the good q£ the^appel- 
;^ant. Exhibit D. A. is dated 18th Sep- 


tember, 1962 and is a letter addressed by 
the Civil Surgeon to die appellant E-dii- 
bit D. B. is a memorandum by the resi- 
dents of Sujanpur to the Civil Surgeon 
and bears the date 27di August, 1962. In 
Exhibit D. B. the alleged signatories mote 
to the Civil Surgeon that tiiey had to at- 
tend the enquiry by the Civil Surgeon 
into the conduct of Bishan Kaur and diat 
the enquiiy^ was at the demand of die 
general public and fru-dier that diere were 
complaints against die respondent and it 
was not desirable to retain such a peison 
on die noble job of a nurse Tlie lettef 
of die Civil Surgeon dated 1st September, 
1962, was that a large number of people 
were present and bulk of diem expiessed 
theii views against Bishan Kaur and some 
of the persons met the Civil Surgeon sub- 
sequent to die enquirj^ at his office. The 
High Court found diat some of die per- 
sons who submitted the alleged represen- 
tation against the respondent to the Civil 
Surgeon later on controverted the allega- 
tions against the respondent and this ew* 
dence established diat die complainant 
was an ordinary nurse and that is how 
the appellant had manoeuiTed discus- 
sion of the complainants character at the 
enquiry before the Ci\-il Surgeon on 27tli 
-August, 1962 

13. The appellant cannot rely on Exlii- 
.bit D. dated 27di Au^ist, 1962 to esta- 
blish good faith in writing die lettef 
dated 1st August, 1962 Furthermore. 
Exhibit D. B. which is alleged to have 
been mitten by the residents of Sujan- 
pur was not proved by calling persons 
who are alleged to have signed. Docu- 
ments do not piove themselves. Exhibit 
D. B. was not pioved by the persons 
who are alleged to have signed the same 
nor was the tmdi of statements contain- 
ed in Exliibit D. B. pioi’ed. The enquiry 
made by the Ch'il Surgeon on 27di 
August, 1962, was found by the High 
Court to hai’e been engineered by tiie 
private animus of the appellant against 
the respondent by sending some residents 
to the place of enquiry. This finding not 
only disproi-es good faith but establishes 
totffi lack of care and prudence on die 
part of the appellant 

14. The letter written by the appel- 
-lant indicates that die appellant was set- 
'ting liis seal of apiiroval to matters con- 
tained in tiiat letter. There is no proof 
that the appellant made any enquir)' 

- about die matters before he wrote die 

- letter. There is no eiadence that die ap- 
pellant acted with reasonable care. On 
the contrary, circumstances suggest that 
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the appellant acted without any sense of 
responsibility and propriety. The appel- 
lant was a President of the Municipal 
Committee and therefore he was requir- 
ed to act with utmost prudence and cau- 
tion. 

15. In order to come within the First 
.Exception to Section 499 of the Indian 
Penal Code it has to be established that 
what has been imputed concerning the 
jrespondent is true and the publication of 
Ithe imputation is for the public good. 
IThe onus of proving these two ingredi- 
jents, narnely, truth of the imputation and 
publication of the imputation for the 
public good is on the appellant. Tlie ap- 
pellant totally faded to establish these 
peas. On the contrary, the ewdence is 
that the imputation concerning the res- 
pondent is not true but is motivated by 
amrnus of the appellant against the res- 
pondent. 

The Eighth Exception to Sec. 499 
ot the Indian Penal Code indicates that 
accusation in good faith against the per- 
son to any of those who have lawful au- 
monty over that person is not defama- 
tion. We have already expressed the 
view that there is utter lack of good faith 
m accusab'on. 

17 . The Ninth Exception states that if 
the imputation is made in good faith for 
the protection of the person making it or 
for another person or for the public good 
it is not defamation. There is no evi- 
dence whatever to support the plea that 
the imputation was for the public good. 
The accusation was not also made in good 
faith. Good faith requires care and cau- 
tion and prudence in the background of 
context and circumstances. The position 
of the person making the imputation will 
regulate the standard of care and caution. 
Under tlie Eighth Exception statement is 
made by a person to another who has 
authority to deal with the subject-matter 
of the complaint whereas the Ninth Ex- 
cejption deals with the statement for the 
protection of the interest of the person 
making it. Interest of the person has to 
be real and legitimate when communica- 
tion is made in protection of the interest 
of the person making it. 

18. Counsel for the appellant con- 
tended that the communication to the 
Civil Surgeon was priwleged, because as 
the President of the Municipal Commit- 
tee he 'had to write to the Civil Surgeon 
about the work of the complainant. It 
will be a question of fact as to what the 
duty of the appellant was in relation to 


the work of the respondent in making a 
statement to the Civil Surgeon. This plea 
was not taken and tliere is no evidence 
to support it. Furthermore, the privilege 
extends only to' a communication upon 
the subject witli respect to which the pri- 
\nlege extends and the piivilege can be 
claimed in exercise of the right or safe- 
guard of the interest which creates the pri- 
vilege. In the present case, the concur- 
rent findings of fact repel any suggestion 
of protection of the interest of the appel- 
lant in making the insinuations contained 
in' tlie letter forming the subject-matter 
of the complaint. There is also no mate- 
rial to show as to how the letter was writ- 
ten by the appellant in protection of his 
interest. 

19. The letter written by the appel- 
lant contains imputations and insinuations 
against the character of the respondent. 
One of the allegations was that a cycle 
repairer was on intimate terms with the 
respondent. This was a serious allegation 
against the character of the respondent. 
The appellant made baseless and reck- 
less allegations. Tliey are baseless because 
they have not been proved. They are reck- 
less because the appellant claimed to be 
the President of the Municipal Committee 
but he acted in a totally irresponsible man- 
ner by having gone out of his way to 
make the allegations against the character 
of a poor and helpless widow. The ap- 
peUant was a man of power and wealth. 
That is all the more why he should have 
acted with restraint and decorum. He 
failed in both. There was no good faith. 
The appellant cannot be said to have 
acted in public good. 

20.. Counsel for the appellant submit- 
ted that if there was a reduction of sen- 
tence from three months to two months 
that would save him from disqualification. 
Tliere is no merit in that submission. 
This is not a case where- there should 
be a reduction of sentence particularly 
when the Courts have found facts which 
dispel any semblance of good faith and 
indicate on the contrary lack of prudence 
and dignity with which a person Occupy- 
ing the office of the' President should 
act. 

21. The appeal, therefore, fails and is- 
dismissed. The appellant 'is directed to 
surrender to the bail bond to undergo the 
unexpired term of his imprisonment. 

, ' - Appeal dismissed. 
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AIR 19T0 SDPREME COURT 1331 )V 57 C 293) 
(From: Allahabad)*' 

T. C. SHAH, V. RAMASWAMI AND 
A. N. GROVER, JJ. 

Lalta and others, Appellants v. The 
State of U. P., Respondent. 

Criminal Appeal No. 185 of 1966, D/- 
25-10-1968. 


Criminal P. C. (1898), Section 403 — 
Issue — Estoppel and autre fois acquit — 
Distinction Finding on issue of fact in 
favour of accused bars reception of evi- 
iWce If* AislurR the finding in any subse- 
quent trial of different offence peimis- 
sible under Section 403 (2). Judgment in 
Cri. Revn. Applns. Nos. 410 and 413 of 
1964, D/- 3-6-1966 (All), Reversed, 


Where an issue of fact has been tried 
by a competent Court on a former occa- 
sion and a finding of fact has been reach- 
ed in favour of accused, such a finding 
would constitute an estoppel or res judi- 
cata against the prosecution, not as a bar 
to the trial and conviction of the accused 
for a different offence but as precluding 
the reception of evidence to disturb that 
finding of fact when the accused is tried 
subsequently even for a different offence 
which might be permitted by the terms 
of Section 403 (2) Criminal P. C, Sec- 
tion 403 does not preclude the applicabi- 
lity of this rule of issue estoppel. Judgment 
in Cri. Revn, Applns. Nos. 410 and 413 
of 1964, D/- 3-6-1966 (All), Reversed. AIR 
1956 SC 415 & AIR 1965 SC 87 & (1900) 
2 QB 758 & 77 CLR 511 & 96 CLR 62 
& 1950 AC 458, Rel. on. (Para 5) 


Cases Referred: Chronological Paras 
(1965) AIR 1965 SC 87 (V 52)= 

(1964) 7 SCR 123, Manipur Ad- 
ministration V. Thokchom Bira Singh 5 
(1956) AIR 1956 SC 415 (V 43)= 

1956 Cri LJ 805, Pritam Singh v. 

State of Punjab 4 5 

(1950) 1950 AC 458 = €6 TLR 
(Pt 2) 254, Sambasivam v. Public 
Prosecutor, Federation of Malaya 5 
(1900) 1900-2 QB 758= 69 LJQB 
918, The Queen v. Ofiis 5 

96 CLR 62, Maiz v. The Queen 5 

77 CLR 511, The King v. Wilkes 5 

c ou®', ?' Agarvvala, Miss 

b. Chakfavarh and Mr. S. S. Shukla. Advo- 

Nos. 410 and 413 of 
_1964, D/- 3-6-1966 — AIL) 


CN/DN/F507/e8/GGM/B 


cates, for Appellants; M/s, O. P. Rana 
and Ravindra Bana Advocate, for Respon- 
dent, 

The following Judgment ,of the Court 
was delivered by 

RAMASWAMI, J.: This appeal is 
brought, by special leave, from the judg- 
ment of the Allahabad High Court dated 
June 3, 1966 dismissing the Criminal 
Revision Applications Nos, 410 and 413 
of 1964. 

2, The appellant, Lalta filed a money 
suit No 54 of 1955 in the Court of Civil 
Judge, Gonda against Swami Nath on die 
basis of a pronote and receipt dated July 
I, 1952 on the allegation that Swami Nath 
had taken a loan of Rs, 250 from him 
and executed a promissory note and a 
receipt in lieu thereof. Swami Nath filed 
a written statement in that suit denying 
to have taken any loan or to have exe- 
cuted any prouote and receipt m favour 
of Lalta. It appears that prior to the 
institution of tins suit Swami Nath had 
filed a complaint on January 24, 1955 
against Lalta and otheis alleging that 
they had forcibly taken his thumb im- 
pressions on a number of blank forms of 
pronotes and receipts. The case arising 
out of the Criminal complaint came to 
be heard by a Magistrate Second Class 
who by his judgment dated May 31, 1956 
acquitted Lalta and the other persons com- 
plained against. The Criminal case against 
Swami Nath proceeded on the charges 
framed under Sections 342 and 384, 
Indian Penal Code. In the Civil Suit 
which was filed by Lalta, the defendant 
Swami Nath moved an application for a 
report being called from the Superinten- 
dent, Secunty Press, Nasik regarding the 
year of the revenue stamps affixed on 
the pronote and the receipt. The matter 
was accordingly referred to the Superin- 
tendent, Secunty Press, Nasik and the 
report received was that the stamps in 
question had been printed on December 
21, 1953 and were issued for the first 
lime on January 16, 1954 to the Treasury. 
Subsequent to the receipt of the report 
Lalta did not put in appearance and the 
suit was dismissed for default on June 1, 
1956, The Civil Judge was moved for 
filing a complaint against the appellants 
for committing forgery. The Civil Judge 
Gonda actually filed a complaint on 
November 9, 1956 against Lalta for of- 
fences under Sections 193, 194, 209, 465, 
467 and 471, Indian Penal Code and 
against Tribeni and Ram Bharosey for 
an offence under Section 193., Indian 



1970 Ori. It. J. Lalta v. State of U 

Penal Code. The complaint was enquir- 
ed into by a First Class Magistrate who 
conunitted the appellants to the Court 
of Session. By his judgment dated 
November 27, 1963, the Assistant Sessions 
Judge, Gonda convicted Tribeni and Ram 
Bharosey under Section 467 read with 
Section 109, Indian Penal Code and sen- 
tenced them to 3 years rigorous imprison- 
ment. He found Lalta guilty under Sec- 
tion 467, Indian Penal Code and senten- 
ced him to 3 years rigorous imprisonment, 
Lalta was also convicted under Sec. 471, 
Indian Penal Code and sentenced to 2 
years rigorous imprisonment. He was 
also found guilty under Section 193, In- 
dian Penal Code and sentenced to rigo- 
rous imprisonment for two years. The 
appellant took the matter in appeal to 
the Sessions Judge, Gonda who by his 
order dated October 17, 1964 set aside 
the conwction of Lalta under Section 193, 
Indian Penal Code but maintained the 
conviction of the appellants under the 
other sections. Tribeni Lalta and Ram 
Bharosey filed Revision Applications be- 
fore the AUahabad High Court which by 
its order dated June 3, 1966 affirmed the 
order of the Sessions Judge, Gonda and 
dismissed the Revision Applications. 

3. In support of this appeal Mr. Garg 
put forward the argument that in view 
of the fact that Swami Nath’s complaint 
had been dismissed by the Second Class 
Magistrate on May 31, 1956, the prose- 
cution case with regard to the act of for- 
gery' must fail and the conviction of 
Lalta under Sections 467 and 471, Indian 
Penal Code was not sustainable. It was 
also pointed out that the charge of abet- 
ment against Ram Bharosey and Tribeni 
under Section 467 read with Section 109, 
Indian Penal Code and Section 471 read 
with Section 109, Indian Penal Code must 
fail for the same reason. In our opinion, 
the argument put forward on behalf of 
the appellants is well founded and must 
be accepted as correct. 

4. In Pritam Singh v. The State of 
Punjab, AIR 1956 SC 415 it was pointed 
out by this Court that the effect of a 
verdict of acquittal passed by a compe- 
tent court on a lawful charge and after 
a lawful trial is not completely stated by 
saying that the person acquitted cannot 
be tried again for the same offence but 
to that it must be added that the verdict 
is binding and conclusive in all subse- 
quent proceedings between the parties to 
the adjudication. In that case, the ap- 
pellant had been acquitted of the charge 
under Section 19 (£), Arms Act for 
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possession of a revolver. There was a 
subsequent prosecution of the appel- 
lant for an offence under Section 302, 
Indian Penal Code and the possession of 
the revolver was a fact in issue in the 
later case which had to be established 
by the prosecution. It was held that the 
finding in the former trial on the issue 
of possession of the revolver will consti- 
tute an estoppel against the prosecution, 
not as a bar to the trial and conviction 
of the appellant for a different offence 
but as precluding the reception of evi- 
dence to disturb the finding of fact, 

5. Section 403, Criminal Procedure 
Code embodies in statutory form the ac- 
cepted English rule of autre fois acquit 
Tlie section reads as follows: 

“403. (1) A person who has once been 
tried by a Court of competent jurisdiction 
for an offence and convicted or acquit- 
ted of such offence shall, while such 
conviction or acquittal remains in force, 
not be liable to be tried again for the 
same offence, nor on the same facts for 
any other offence for which a different 
charge from the one made against him 
might have been made under Sec. 236, 
or for which he might have been convict- 
ed under Section 237. 

(2) A person acquitted or convicted of 
any offence may be afterwards tried for 
any distinct offence for wliich a separate 
charge might have been made against 
him on tlie former trial under Sec. 235, 
sub-section (1). 

(3) A person convicted of any offence 
constituted by any act causing conse- 
quences which, together with such act, 
constituted a different offence from that 
of wliich he was convicted, may be after- 
wards tried for such last-mentioned of- 
fence, if the consequences had npt hap- 
pened, or were not known to the Court 
to have happened, at the time when he 
was convicted. 

(4) A person acquitted or convicted of 
any offence constituted by any acts may 
notwithstanding such acquittal or con- 
viction, be subsequently charged with, 
and tried for, any other offence constitu- 
ted by the same acts which he may have 
committed if the Court by which he was 
first tried was not competent to try the 
offence with which he is subsequently 
charged, 

(5) Nothing in this section .shall effect 
the provisions of Section 26 of the Gene- 
ral Clauses Act, 1897, or of Section 188 
of this Code, 

Ejqilanation. — The dismissal of a com- 
plaint, the stopping of proceedings under 
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Section 249, tlie discharge of the ac- 
cused or any entry made upon a charge 
under Section 278, is not an acquittal for 
the purposes of tliis section ” 

Section 26 of the General Glauses Act 
wliich is referred to in Section 403, Cri- 
minal Procedure Code enacts as follows: 

“Wiere an act or omission constitutes 
an offence under two or more enactments, 
tlien tlie offender shall be liable to be 
prosecuted and punished under either 
or any of those enactments but shall not 
be liable to be punished twice for the 
same offence.” 

It is manifest in die present case diat 
the appellants cannot plead die bar en- 
acted in Section 403 (1) of the Ciiminal 
Procedure Code. It is equally manifest 
that the prosecution of the appellants 
would be permitted under sub-section (2) 
of Section 403, Criminal Procedure Code. 
The question presented for determination 
in diis appeal is, however, different. The 
question is whether where an issue of 
fact has been tried by a competent court 
on a former occasion and a finding has 
been reached in favour of an accused, 
such a finding would constitute an estop- 
pel or res Judicata against the prosecu- 
tion, not as a bar to die trial and comuc- 
tion of die accused for a different offence 
but as precluding die reception of evi- 
dence to disturb that finding of fact 
when the accused is tried subsequently 
even for a different offence which might 
be permitted by the terms of S 403 (2), 
Criminal Procedure Code. The distinc- 
tion between die principle of autre fois 
acquit and the rule as to issue-estoppel, 
in other words, the objection to the re- 
ception of evidence to piove an identical 
fact which has been the subject-matter 
of an earlier finding between die same 
parties is clearly brought out in the fol- 
lowing passage from the judgment of 
Wright, J. in The Queen v. Ollis, (1900) 
2 QB 758 at pp 768-769 
‘"The real question is wliedier this . rele- 
vant ei'idence of the false pretence on 
July 5, or 6 ought to have been e.xcluded 
on the ground that it was part of the 
evidence given for the prosecution at the 
former trial, at which tlie prisoner was 
charged with having obtained money 
from Ramsey on that false pretence, and 
was acquitted of that charge.” 

Speaking of this tjqie of estoppel, Divon, 
J.' stated in The King v. Wilkes, 77 CLR 
511 at p 518- 

there is not a great deal of 
authority upon the subject, it appears to 
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me that there is nodiing wrong in the 
view that tiiere is an issue-estoppel, if it 
appears by record of itself or as explain- 
ed by proper evidence, that die same 
point was deteniiined in favour of a 
piisoner in a previous criminal trial which 
is biouglit in issue on a second criminal 
trial of the same prisoner. That seems 
to be implied in die language used by 
Wright, J. m R. v. OUis, (1900) 2 QB 758 
which in effect I hai'e adoiited in the 

foregoing statements Theie must 

be a prior proceeding determined against 
the Crown necessaiily involn'ng an .issue 
which again arises in a subsequent pro- 
ceedmg by the Croim against the same 
prisoner. The allegation of the Crown 
in the. subsequent proceeding nnist itself 
be inconsistent with die acquittal of die 
prisoner m die previous proceeding. But 
if such a condition of affairs arises I see 
no reason why the ordinary rules of issue- 
estoppel should not apply. Such rules 
are not to be confused with diose of res 
judicata which in criminal proceedings 
aie expressed in the pleas of autre fois 
acquit and autie fois conruct They are 
pleas which are concerned widi the judi- 
cial deteraiination of an alleged criminal 
liability and in die case of conviction with 
the substitution of a new liability. Issue 
estoppel is concerned with die judicial 
establishment of a proposition of law or 
fact between paiiies It depends upon 
well-knonm doctiines which control die 
relitigation of issues which are settled by 
prior litigation.” 

The same question was the subject-matter 
of consideiatJon by die High Comt of 
Australia in a later case Marz v. The 
Queen, 96 CLR 62 at pp. 68-69. The 
Question at issue was the validity of a 
conviction for rape after the accused had 
been acquitted on the charge of murder- 
ing the woman during the commission of 
the act. In a unanimous judgment by 
which die appeal of the accused was al- 
lowed, the High Court, stated as follows: 

"It IS a negation in the altei native upon 
which, so long as the veidict stood in its 
entirety, the applicant was entitled to 
rely as creating an issue-estoppel against 
the CrowTi He was entitled to rely 
upon it because when be pleaded not 
guilty to the indictment of murder die 
issues which were theieby joined be- 
tween him and the Crown necessarily 
raised for determination the existence of 
the three elements we liave mentioned 
and tlie verdict upon those issues must, 
for the leasons we have given, be taken 
to have affirmed the existence of the 
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third and to have denied the existence of 
one or other of the other two elemenfe. 
It is nothing to point that the verdict 
may have been the result of a misdirec- 
tion of the judge and that ov.nng to the 
misdirection the jury may have foimd 
the verdict vathout understanding or in- 
tending what as a matter of law is its 
necessary meaning or its legal conse- 
quences. The law which gives effect to 
issue estoppels is not concerned vath the 
correctness or incorrectness of tlie find- 
ing which amounts to an estoppel, still 
less with tlie processes of reasoning by 
which the finding was reached in fact; 
it does not matter that the finding may 
be thought to be due to the jury ha\dng 
been put upon the wrong track by some 
direction of the presiding judge or to the 
jury haring got on the v.aong track im- 
aided. It is enough that an issue or 
issues have been distinctly raised and 
foimd Once that is done, then, so long 
as the finding stands, if there be any 
subsequent h'tigation between the same 
parties, no allegations legally inconsistent 
with the finding may be made by one 
of them against the other.” 

It is tlierefore clear that Section 403, 
'Criminal Procedure Code does not pre- 
clude the applicability of this rule of 
issue-estoppeL It was contended by Mr. 
Rana on behalf of the respondent that 
the decision of this Court in Pritam 
Singh’s case, AIR 1956 SC 415 rvas based 
on the obsenmtions of the Judicial Com- 
mittee in Sambasivam v. Public Prose- 
cutor, Federarion of Malaya, 1950 AC 458 
and the decision in Pritam Singh’s case, 
AIR 1956 SC 415 required reconsi- 
deration because the principle could have 
no application to India where the princi- 
ple of autre fois acquit is covered by a 
statutor>' prorision raz.. Section 403, Cri- 
minal Procedure Code ivhich must be taken 
to be e.vhaustive in character. We are 
unable to accept tliis contenfa'on as right 
We have already pointed but that Sec- 
tion 403. Criminal Procedure Code does 
not preclude tlie applicabilit}' of the rule 
of issue-estoppel. In any event the rule 
is one which is in accordance with sound 
principle and supported by high authority 
and there are already two decisions of 
this Court viz, Pritam Singh’s case, AIR 
1956 SC 415 and a latter case — Manipur 
Administration v. Thokchom, Bira Singh, 
(1964j 7 SCR 123 = (AIR 1965 SC 87)— 
which have accepted the rule as a pro- 
per one to be adopted. We fterefore do 
not see any reason for casting any doubt 


on the soundness of the rule or for tak- 
ing a different riew from that adopted in 
the t%vo earlier decisions of this Court 
referred to. 

6. If the rule of issue-estoppel is ap- 
plied to the present case, it foUow's that 
the charge with regard to forgery must 
fail against all the appellants. The rea- 
son is that the case of Sw'ami Nath Is 
solely based upon the allegation tliat his 
thurnb impressions were obtained on 
blank forms of promissory notes and re- 
ceipts on January 7, 1955 by the use of 
■force. If-tiie finding of the Second Class 
Magistrate on this issue is final and can- 
not be reopened, the substratum of the 
present prosecution case fails and the 
charges of forgery under Sections 467 
and 471, Indian Penal Code cannot be 
estabh'shed against any of the appellants. 

7. For these reasons rve hold that this 
appeal must be allow^ed the judgment of 
the Allahabad High Court dated June 3j 
1966 must be set aside and the comdc- 
tions of each of the appellants and the 
sentence imposed upon them should be 
quashed. If the appellants are stiU in 
jail they should be set at liberty forth- 
with. 

Appeals allowed. 
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AIR 1970 SUPREME COURT 1390 
{V 57 C 296) 

(From: Bombay)® 

S. M. SnCRI, G. K. MITTER AND 
P. JAGANMOHAN REDDY, JJ. 

Chandrakant Kalyandas Kakodkar, Ap- 
pellant V. The State of Maharashtra and 
others. Respondents. 

Criminal Appeal No. 170 of 1967, D/- 
25-8-1969. 

(A) Penal Code (1860), Section 292 — 
— Obscene books etc. — Question of 
obscenity — Does not altogether depend 
on oral evidence but must be judged by 
the Court. 

The question whether particular arti- 
cle or stor>' or book is obscene or not does 
not altogether depend on oral evidence 
because it is the duty of the Court to 
ascertain whether the book or story or 
any passage or passages therein offend 
the provisions of Section 292. Even so 

®(Cri. Appeal No. 805 of 1965, D/- 23- 

1966 — ^Bom.) 
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as the question of obscenity may have to 
be judged in the light of the claim that 
the work has a predominant literary 
meiit, it may be necessary if it is at all 
lequired, to rely to a certain extent on 
the evidence and views of leading littera- 
teurs on that aspect particulaily when 
the woik IS in a language with which the 
Court IS not conversant. Often a trans- 
lation may not brmg out the delicate 
nuances of the literal y ait in the story 
as it does in the language in which it is 
written and in those cncumstances what 
IS said about its literary quality and- 
worth by peisons competent to speak 
may be of value, though the verdict as 
to whether the book or article or story 
considered as a whole panders to the 
purient and is obscene must be judged 
by the Courts. (Para 4) 

(B) Penal Code (1860), Section 292 — 
Obscene books etc. — Obscenity — 
Determination — Aspects to be consider- 
ed by Court. Criminal Appeal No. 805 
of 1965, D/- 25-10-1966 (Bom), on facts 
Reversed. 

What is obscenity has not been defined 
cither in Section 292, I. P. G. or in any 
of the Statutes prohibiting and penalising 
mailing, importing, exporting, publishing 
and selling of obscene matters. It is the 
duty of Court to consider the obscene 
matter by taking an overall view of the 
entire work and to determine whether 
the obscene passages are 'so likely to 
deprive and corrupt those whose minds 
are open to such influences and in whose 
hands the book is likely to fall and in 
doing so one must not overlook the in- 
fluence of the book on the social mora- 
lity of our contemporary Society. 

(Para 5) 

The concept of obscenity would differ 
from country to country depening on 
the standards of morals of contemporary 
society. What is considered as a piece 
of literature m France may be obscene 
in England and what is ' considered in 
both countries as not harmful to public 
order and morals may be obscene in our 
country. The standards of contemporary 
society in India are also fast changing. 
The adults and adolescents have available 
to them a large number of classics, novels 
stories and pieces of literature which 
have a content of sex, love and romance. 
In the field of art and cinema also the 
nuolescent is shown situations which even 
century ago would be con- 
hui .'lerogatory to public morality, 
t having regard to changed conditions 


are more taken for granted without in 
anyway tending to debase or debauch 
the mind. Wliat the Court has to see 
is that whether a class, not an isolated 
case, into whose hands the book, article 
or stoiy falls suffer in their moral outlook 
or became depraved by reading it or 
might have impure and lecherous 
thoughts aroused m their minds. (1868) 
3 QB 360 and AIR 1965 SC 881, Rel. on; 
Criminal Appeal No. 805 of 1965, D/- 
25-10-1966 (Bom), on facts. Reversed. 

(Para 13) 

Cases Refeired: Chronological Paras 
(1965) AIR 1965 SC 881 (V 52) = 

1965 (2) Cri LJ 8, Ranjit D 

Udeshi V. State of Maharashtra 5 
(1868) 1868-3 QB 360 = 37 LJMC 

89, R V. Hicklin 5 

Mr. S. S. Kavalekar, Sr. Advocate (M/s, 
K. Rajendra Chaudhuri and K, R. Cliau- 
dhuri, Advocates with him), for Appel- 
lant, M/s H, R. Khanna, B. D.- Sharma 
and S. P Nayar, Advocates, for Respon-' 
dent No. 1. 

The following Judgment of the Court 
was delivered by 

P. JAGANMOHAN REDDY, J.i— Tius 
appeal is by special leave directed against 
the judgment of the Bombay High Court. 

2. The appellant is the author of a 
short story entitled Shama published in 
the 1962, Diwah Issue of Rambha, a 
monthly Marathi Magazine, which story 
IS said to be obscene. Ciiminal proceed- 
ings were, therefore, initiated before the 
first class Magistrate, Poona by the com- 
plainant Bhide under Section 292, Indian 
Penal Code against the Printer and Pub- 
lisher accused 1, the writer of the story 
accused 2 and the selling agent accused 
3. Die complainant stated, that he had' 
read tire aforesaid Diwali issue of Ram- 
bba and found many articles and pictures 
in it to be obscene which are calculated 
to coiTupt and deprave the minds of the 
readers in general and the young readers 
in particular The complainant further 
referred to several other articles in the 
same issue such as the story of Savitri 
and certain cartoons but we are not now 
concerned with these because both the 
Magistrate as well the High Court did 
not think that they offended tlic provi- 
sions of Section 292, Indian Penal Code. 
The Magistrate after an exhaustive consi- 
deration did not find the accused guilty 
of the offence with which they were 
charged and, therefore, acquitted them. 
The complainant and the State filed ap- 
peals against tins judgment of acquittal 
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Before the High Court it was conceded 
that there was no evidence that accused , 
No. 3 had sold any copies of the issues 
of Rambha and accordingly the order of 
acquittal in his favour was confirmed In 
so far as the other two accused are con- 
cerned it reversed the order of acquittal 
and convicted the printer and iiubh’sher 
accused No. 1 and the writer accused 
No. 2 under Section 292, Indian Penal 
Code but taking into consideration the 
degree of obscenity in the passage com- 
plained of a fine of Rs. 25 only was im- 
posed on each of the accused and in de- 
fault they were directed to sufEer simple 
imprisonment for a week. It was also 
directed that copies of the magazine 
Rambha in which the ofiFending story was 
published and which may be in possession 
and power of the two accused be des- 
troyed. ~ 

3. The allegation against the accused 
is that certain passages in the story of 
Shama at pp. 111-112, 114, 116, 118-121, 
127, 128, 131 ‘and 134 are said to be ob- 
scene. In support of this the complai- 
nant examined himself and led the evi- 
dence of Dr. P G. Sahstrabudhe and Dr. 
G. V. Purohit in support of his allega- 
tion that the novel is obscene and that 
the writer and publisher contravened the 
provisions of Section 292, Indian Penal 
Code. Accused No. 1 stated that the story 
of Shama was written by an able writer 
which depicted the frustration in the life 
of a poet and denied that it was obscene. 
The writer Kakodkar, accused No. 2 
claims to have written about 60 such sto- 
ries which are published in different perio- 
dicals by reputed publishers. He also 
denies that Shama is obscene and states 
that he has introduced certain characters 
in order to condemn the worst and glorify 
the best and it was never his intention to 
titillate the sex feelings of the readers, 
but on the other hand his attempt was to 
achieve the literary and artistic standard 
which was in keeping with the style of 
some of the able and successful writers 
of Marathi literature. In support of his 
defence, he examined Shri Keluskar and 
Prof. Madho Manohar D. Ws. 1 and 2 res- 
pectively. Tlie Court on its ovm sum- 
moned and examined Prof N. S Phadke 
and Acharya P. K. Atre. Both the Magis- 
tate as well as the learned Judge of the 
High Court were conversant with Marathi 
and they seem to have read the story of 
Shama in the original, an advantage which 
we have not got. However, on a consi- 
deration of the offending passages in the 


story to which we shall refer presently, 
they came to different and opposite con- 
clusions. 

4. It is apparent that the question whe- 
ther a' particular article or stoiy or book 
is obscene or not does not altogether 
depend on oral evidence because it is the 
duty of the Court to ascertain whether 
the book or story or any passage or any 
passages therein offend the provisions of 

S. 292. Even so as the question of ob- 
scenity may have to be judged in the light 
of the claim that the work has a predo- 
minant literary merit, it may be neces- 
sary if it is at all required, to rely to a 
certain extent on the evidence and views 
of leading litterateurs on that aspect 
particularly when the work is in a langu- 
age with which the Court is not conver- 
sant. Often a translation may not bring 
out the delicate nuances of the literary 
art in the story as it does in the language 
in which it is written and in those cir- 
cumstances what is said about its literary 
quality and worth by persons competent 
to speak may be of value, though as was 
said in an earlier decision, the verdict as 
to whether the book or article or story 
considered as a whole pandeis to the 
prurient and is obscene must be judged 
by the Courts and ultimately by this 
Court. 

5, What is obscenity has not been de- 
fined either in Section 292, Indian Penal 
Code or in any of the statutes proliibiting 
and penalising, mailing, importing export- 
ing, publishing and selling of obscene 
matters. The test that has been generally 
applied in this country was that laid down 
by Cockbum, C. J., in Hicklin’s case 
(1868) 3 QB 360 and even after the inau- 
guration of the Constitution and consi- 
dered in relation to the fundamental right 
of freedom of speech and expression this 
lest, it has been held, should not be dis- 
carded In Hicklin’s case, (1868) 3 QB 
360 while construing statutes 20 and 21 
Victoria, a measure enacted against ob- 
scene books, Cockburn, C. J., formulated 
the test in these words; 

‘T think the test of obscenity is this, 
whether the tendency of the matter 
charged as obscenity is to deprave and 
corrupt those whose minds are open to 
such immoral influences, and into whose 
hands publication of this sort may fall 
It is quite certain' that it would suggest 
to the minds of the young of either sex, 
or even to persons of more advanced 
years, thought of most impure and libi- 
dinous character.” 
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This Court has in Ranjit D, Udeshi v. 
State of Maharashti'a, 1965-1 SCR 65= 
(AIR 1965 SC 881) considered the above 
test and also the test laid down in cer- 
tain other American cases, Hidayatiillah, 
J., as he then was, at die outset pointed 
out that it is not easy to lay down a true 
test because “art has such varied facets and 
such individualistic appeals diat in die 
same object the insensitive sees only ob- 
scenity because his attention is arrested 
not by die general or aitistic appeal or 
message which he cannot comprehend, 
but by what he can see, and the intellec- 
tual sees beauty and ' art but nothing 
gross.” It was also pointed out in that 
decision at p. 74 (of SCR)=(at p. 887 of 
AIR). 

“None has so far attempted a definition 
of obscenity because the meaning can be 
laid bare without attempting a definition 
by descnbmg what must be looked for. 
It may, however, be said at once that 
treating with sex and nudity in art and 
literature cannot be regarded as evidence 
of obscenity without somedung more. It 
is not necessary that the angles and saints 
of Micliaelangelo should be made to wear 
breeches before they can be viewed. If 
the rigid test of treating with sex as die 
minimum ingredient were accepted hard- 
ly any wnter of fiction today would es- 
cape the fate Lawrence had in his days. 
Half the book-shops would close and Ae 
other half would deal in nothing but 
moral and religious books which Lord 
Campbell boasted was the effect of his 
Act.” 

It is, therefore, the duty of the Court to 
consider the, obscene matter by taking an 
overall view of the entire work and to 
determine whether the obscene passages 
are. so likely to deprave and corrupt those 
whose minds are open to such influences 
and in whose hands the book is likely to 
fall and in doing so one must not over- 
look the influence of die book on tiie 
social morality of our contemporary so- 
ciety. We can do no better dian to refer 
to this aspect in the language of Hidayat- 
ullali, J, at p. 76 (of SCR) = (at p. 888 of 
AIR). 

"An overall view of the obscene matter 
in die setting of the whole work would, 
of course, be necessary, but the obscene 
mattei must be considered by itself and 
separately to find out whether it is so 
obscenity so decided that it 
15 Jikeiy to deprave and cornipt diose 

'nose minds are open to influences of 


this sort and into whose hands the book 
is likely to fall.” 

Referring to the attempt which our 
national and legional languages are mak- 
ing to stiengthen themselves by new hte- 
rary standards after a deadening period 
under the impact of English, it was fur- 
ther observed at p. 77 (of SCR}=(at p. 
889 of AIR), 

“that where obscenity and art are mixed, 
ait must so prepondeiate as to throw the 
obscenity into a shadow or the obscenity 
so trivial and insignificant that it can 
have no effect and may be overlooked. In 
other woids, treating with sex in a man- 
ner offensive to public decency and mora- 
lity (and tliese are the woids of our Fun- 
damental Law), judged of by our national 
standards and considered likely to pander 
to lascivious, prurient or sexaially preco- 
cious minds, must deteimme the result. 
We need not attempt to bowdleiise all 
literature and thus rob speech and ex- 
pression of freedom. A balance should 
be maintained between fieedom of speech 
and expression and public decency and 
morality but when the latter is substan- 
tially transgressed the former must give 
way.” 

Bearing in mind these observations and 
tlie tests laid down in Udeshi’s case, (1965) 
1 SCR 65= (AIR 1965 SC 881), we pro- 
pose to examine, having regard to our 
national standards, the passages in Shama 
.to ascertain in the light of the work as a 
whole wlietlier they treat with sex in such 
a way as to be offensive to public decency 
and morality as can be consideied hkely 
to pander to lascivious, inurient or sexu- 
ally precocious minds. 

6. The second appellant writes about 
die life of a jioet Nishikant wlio left 
school in the da3's of freedom stniggle, 
wrote revolutionary poems, but as the 
freedom struggle waned he did not join 
school as others had done notwithstanding 
his bi other’s advice that he should pass 
the matric so that he could be emploj^ed 
in service. As he was mostly unemploy- 
ed, he was living on his brodier and on 
the' bounty of his sister-in-law who was 
kind and considerate to him. Nishikant, it 
will appear, is emotional, sensitive and 
has the power to discern light from 
wrong. The story starts with his being 
employed as a teacher and his meeting 
Shama, the Music teacher in tlie school. 
His attraction for her and tlie opportu- 
nity she gives him to meet her alone in 
her room fills him with a sense of fore- 
boding lest he may have to endure the 
pangs of suffering which he had to under- 



1277 


j 

1970 Cii. L. J. Cliandrakant v. State o£ Maharashtra (P. J. Reddy J.) 


go in his two earlier aEairs witli Neela 
and Vamta, The poet recalls these hvo 
affairs individually and we get the im- 
pression that the pain which he ^ under- 
went should not be repeated. It is more 
as a repellent to any further involvement 
With Sham a that these experiences are 
related. 

7. Neela who is about 17 years of age 
is the daughter of a distant maternal 
cousin of his mother. As she had reach- 
ed the marriageable age, her father in 
Goa, Wasudeo who always treated Nishi- 
kant’s mother like his own sister is an- 
xious to get her married to some eligible 
youngman, but evidently the oppormnity 
for choosing the right person was remote. 
So he suggests to Nishikant’s mother that 
Nishikant should come and bring Neela 
to Bombay to live with them where they 
would have better opportunity of choos- 
ing a youngman for her to be married. 
Nishikant who was appointed in a news- 
paper office was at first reluctant but his 
sister-in-law peisuades him and so he goes 
to Goa. Wlren he meets Neela, she had 
changed and was not as ugly as when 
he had seen her earlier The author then 
depicts the slow but steady maturing of 
the love betw^een them, the seeking of 
and getting of opportunities to be near to 
each other, their having to sleep in the 
same bed wliile on the boat coming to 
Bombay and ultimately falling in love 
with each other which developed during 
Neela’s stay in Bombay. During Neela’s 
stay with Nishikant’s family the love be- 
tween her and Nishikant became intense 
as a result Nishikant pioposes to marry 
her and writes to her father for his con- 
sent They wait for a reply but unknown 
to Nishikant, Neela receives a reply from 
her father rejecting the proposal on the 
ground that Nishikant is unemployed and 
would not join Government service even 
though he had suggested it to him. He 
says in that letter that poetry may bring 
him fame but would not give him a liveli- 
hood. As he was entirely dependant on 
liis brother for his maintenance, the father 
refused to give his consent in the interest 
of Neela’s happiness and told her that 
he was coming back to fetch her. As 
Neela was in love with Nishikant but she 
knew that slie would not be married to 
him, she encourages him to bring their 
lo\'e to culmination. This state of affairs 
lasted for a few days before her father 
took her away. About two months later 
Nishikant receives, an invitation card for 
Neela’s marriage and thereafter he receiv- 


ed another letter written by Wasudeo to 
his daughter to which we liave earlier 
referred and which also contained at the 
back of it Neela’s message to Nishikant 
asking him to forget her. 

8. Even after four years he was unable 
to forget Neela and had taken to drink- 
ing and coming home late. He was idle 
for long spells and whenever he thought 
of Neela he wrote a poem, Tlien one 
day he was introduced to Vanita who was 
a graduate and a married woman who had 
left her husband. She was a critic of 
stones and novels. Wlien they met she 
had praised his poems and had invited 
him to come to her room ostensibly to 
discuss his poetry. Vanita is shown as 
an oversexed woman, experienced and 
forward, making advances and sugges- 
tions. Ultimately she and Nishikant have 
several affairs till one morning he finds 
that the person who had introduced her 
to him was coming out of her room and 
when he went in he found Vanita sleep- 
ing naked. His sjpirit revolted seeing her 
in that condition. He was greatly upset 
at her recalcitrance when he asked her 
how many^ more men she had. She rep- 
lied that it had nothing to do with him, 
that he had got what he wanted and she 
does not want to be a slave to any per- 
son. He retorted with indignation that he 
did not wish to see her face and walked 
out He had then made up his mind not 
to have any relations with any woman. 

9, It was with such unpleasant ex- 
periences that when he met Shama and 
was attracted to her he was hesitating 
and avoiding meeting her alone but cir- 
cumstances conspired to bring them toge- 
ther and again another affair developed 
between them. He encourages Shama to 
sing, writes lyrics for her songs and when 
she gives a performance m school he ar- 
ranges for a radio and gramophone re- 
presentatives to be present there Her 
music was appreciated and she began to 
get audition from these sources. It ap- 
pears one of the school teachers Kale had 
earlier attempted to make love to Shama 
and she had slapped him. Wlien Kale 
informs _ Nishikant that he knows about 
his affairs- with Shama, Nishikant gets 
angry and tells him that he Icnows how 
he was slapped by Shama for making ad- 
vances to her. This enraged Kale and he 
seems to have taken his revenge by 
maligning the character of Shama to the 
Principal.^ As a result of this, the princi- 
pal dismissed her. Hearing this, Nishi- 
kant gets angry, goes to the Headmaster 
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and accuses him of being an accomplice 
of Kale and leaves the service. He tlien 
persuades Shama to stait a music school, 
later gets her engagements in films as a 
playback singer for which he was asked 
to write lyiics. Shama’s reputation as a 
singer grows rapidly in the Marathi pub- 
lic. It was then that her uncle knowing 
of it comes to see her and makes insinua- 
tions against Nishikant who is offended 
and huit because Shama does not prevent 
her uncle but listens to him without a 
demur. Periodical quarrels are witness- 
ed because Shama becomes more status 
minded, begins to think of her wealth and 
position and moves into wealthy quarters 
all of which are against Nishikant s out- 
look and temperament. Both began to fall 
apart and the visits of Nishikant to. Shama 
became rare. Even though Nishikant 
lives in poverty, he is too proud to ask 
her for money and is not willing to live 
with her on her conditions. He stays 
away from her, showing tliat he has pride, 
self respect and spirit nf sacrifice. Sud- 
denly a realisation comes to Shama that 
she had wronged Nishikant and that she 
owed everything to him, and therefore has 
an intense desiie for reconciliation. In 
this state of affairs when she hears that 
he is taking part in the Kavi Samelan on 
the radio she gets into the car and asks 
her driver to drive fast to the ladio sta- 
tion. On this pitch of expectant reconci- 
liation and ultimate reunion the story 
ends 

10. The story read as a whole does 
not, in our view, amount to its being a 
pornography nor does it pander to the 
prurient interest. It may not be of a very 
high literary quality and may show im- 
matuuty and insufficient experience of the 
wiitei, but m none of the passages re- 
ferred to by the complainant do we find 
anything offending public order or mora- 
lity The High Court itself did not con- 
sider the desciiption of Neela when Nishi- 
kant meets her in Goa (at p 107) objec- 
tionable, nor the narration and the des- 
cription of the situation which is created 
for Nisliiknot and Neola on the way back 
to Bombay from Goa when for want of 
room they had to sleep on a single bed 
(p. 112) as obscene The passages at 
PP 112, 114, 119-120 and 131 have been 
iound by the High Gourt to come witlnn 
the mischief of Section 292, Indian Penal 
v.4oOe We have been taken tlirough the 
corresponding passages in the English 
imnslalion and even allowing for the 
translation not bringing out the literary 


01 aitistic refinement of the original langu- 
age we find little in these passages which 
could be said to deprave or coirupt those 
in whose hands the book is hkely to fall, 
nor can it be said that any of the passages 
advocates, as the High Court seems to 
think, a licentious behaviour depraving 
and coriupting the morals of adolescent 
youth. We do not think that it can be 
said with any assurance that merely be- 
cause adolescent youth read situation of 
the type presented in the book, they would 
become depraved, debased and encourag- 
ed to lasciviousness. It is possible that 
they may come across such situations in 
life and may have to face them. But if 
a nai ration or description of similar situa- 
tion IS given in a setting emphasising a 
strong moral to be drawn from it and 
condemns the conduct of the eiring party 
as wrong and loathsome it cannot be said 
that they have a likelihood of corrupting 
die morals of those in whose hands it is 
likely to fall — particularly the adoles- 
cent. 

H. In the passage at pp. 113-114 
Nishikant takes Neela out to show the 
sights of the City of Bombay but instead 
takes her to a picture where after the 
lights go off, seeing a soldier and his girl 
friend in front kissing, they also indulge 
in kissing. Then as we said earlier, when 
'the love between them developes Nishi- 
kant wanted to marry but the father of the 
girl was unwilling. Neela lealising that 
their love could never be consummated 
encourages him to bring it to a culmina- 
tion. In this way they enjoy unmarried 
bliss for a few days until Neela’s father 
takes her away. 

12. We agree with the learned Judge 
of tlie High Court that tliere is -nothing 
in this or in the subsequent passages relat- 
ing to Neela, Vanita and Shama which 
amounts to pornogiaphy nor has the au- 
thor indulged in a description of the sex 
act or used any language which can be 
classed as vulgar. Whatever has been 
done is done in a restiained manner 
though in some places there may have 
been an exhibition of bad taste, leaving 
it to the more e.xperienced to draw tlie 
inferences, but certainly not sufficient to 
suggest to tlie adolescent anything which 
is depraving or lascivious To the literate 
public there aie available both to the 
adults and the adolescents innumeiable 
books wliich contain references to sex. 
Their purpose is not, and they have not 
the effect of stimulating sex impulses in 
the reader but may form part of a work 
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of art or are intended to propagate ideas 
or to instil a moral. 

13. The concept of obscenity would 
(differ from country to country depending 
ion the standards of morals of contem- 
porary society. What is considered as a 
piece of literature in France may be ob- 
scene in England and what is considered, 
[in both countries as not harmful to pub- 
lic order and morals may be obscene in 
[our country. But to insist that the stan- 
dard should always be for the writer to 
see that the adolescent ought not to be 
brought into contact with sex or that if 
they read any references to sex in what 
is written whether that is tire dominant 
theme or not they would be affected, 
would be to require authors to write 
books only for the adolescents and not 
for the adults In early English writings 
authors wrote only with unmarried girls 
in view but society has changed since 
then to allow literatures and artists to 
give expression to their ideas, -emotions 
and objectives with full freedom except 
that it should not fall within the defini- 
tion of ‘obscene’ having regard to the 
standards of contemporary society in 
.which it is read. The standards of con- 
temporary society in India are also fast 
[changing. The adults and adolescents 
have available to them a large number 
of classics, novels, stories and' pieces of 
literature which have a content of sex, 
love and romance. As observed in 
Udeshi’s case, if a reference to sex by 
itself is considered obscene, no books can 
be sold except those which are purely 
rehgious. In the field of art and cinema 
adolescent is shown situations 
[Which even a quarter of a century ago 
[would be considered derogatory to public 
morality, but having regard to changed 

for granted 
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View we obscene. In this 

View, we allow the appeal, set aside the 


conviction and find. Tlie fine if paid is 
directed to be refunded. 

Appeal allowed. 


1970 CEL Ii. J. 1279 (Yol. 76, C. N 328) = 

AIR 1970 SUPREME CQURT 1396 {V 57 C 297) 
(From Gujarat: (1968) 9 Guj LR 278) 

J. C. SHAH, V. RAMASWAMI, 

A. N. GROITUR, JJ,. 

Bai Radha, Appellant v. State of Guja- 
rat, Respondent. 

Criminal Appeal No, 1 of 1967, D/- 20- 
11-1968. 

(A) Suppression of Immoral Traffic in 

Women and Girls Act (1956), Section 15 
(1) — Power to search — Power is con- 
ferred by statute and not derived from 
recording of reasons — Omission to re- 
cord reasons before or after search — 
Trial is not vitiated unless it is showm 
that prejudice is caused. (Para 5) 

(B) Suppression of Immoral Traffic in 
Women and Girls Act (1956), Section 15 
(1) and (2) — Search — Non-compliance 
with sub-sections (1) and (2) — It is mere 
irregularity — Trial is not vitiated unless 
it is shown that prejudice is caused by 
non-compliance — AIR 1965 Andh Pra 
176, Overruled; (1968) 9 Guj LR 278, 
Affirmed. Case law discussed. 

(Paras 5, 7) 

(C) Criminal P. C. (1898), Section 537 

— Section govems investigation, inquiry 

and trial of offences under Suppression 
of Immoral Traffic in Women and Girls 
Act (1956). (Paras 6, 7) 

(D) Suppression of Immoral Traffic in 
Women and Girls Act (1956), Section 15 

— Search — Non-compliance with Sec- 
tion 15 — It is irregularity curable under 
Section 537, Criminal P. C. (Paras 6, 7) 
Cases Referred: Chronological Paras 
(196-5) AIR 1965 Andh Pra 176 

(V 52)= 1965 (1) Cri LJ 543, Pub- 
lic Prosecutor Andhra Pradesh v. 
Nageswararao 3 

(1964) AIR 1964 SC 221 (V 51)= 

(1964) 3 SCR 71= 1964 (1) Cri 
LJ 140, State of Uttar Pradesh 
v. Bhagwati Kishore Joshi 6, 7 

(1962) AIR 1962 SC 63 (V 49)= 

(1962) 2 SCR 694= 1962 (1) Cri 
LJ 106, Delhi Administration v. 

Ram Smgh 5 

(1960) AIR 1960 SC 210 (V 47)= 

(1960) 1 SCR 991= 1960 Cri LJ 
286, State of Rajasthan v. Rehman 5 

DN/EN/G176/68/DW/D ’ 
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(1955) AIR 1955 SC 196 (V 42)= 

1955-1 SCR 1150= 1955 Cri LJ 
526, H. N. Rislibud v. State of 
Delhi 8 

Mr. B. Datta, Advocate for M/s. J. B. 
Dadachanji and Co., for Appellantj M/s. 
H. R. Khanna and B. D. Sharma, Advo- 
cates, for Respondent. 

The followmg Judgment of tlie Court 
was delivered by 

GROVER, J.: — The sole point which 
arises for decision in this appeal by spe- 
cial leave is whether die trial became 
illegal by reason of the search not having 
been conducted strictly in accordance 
with the provisions of Section 15 of the 
Suppression of Immoral Tiaffic in 
Women and Girls Act, 1956 (Act CIV of 
1956), heieinafter called the “Act”. 

2. The facts need not be stated in 
detail. The appellant and two other per- 
sons were tried for various offences under 
the piovisions of the Act, the charge 
substantially against her being diat she 
was keeping a brodiel in her house and 
knowingly lived on the earnings of the 
prostitution of women and girls. All the 
three accused persons were acquitted by 
the Magistrate. The State preferred an 
appeal to the High Court against the ap- 
pellant and the third accused only. The 
High Couit set aside the order of acquit- 
tal in lespect of tlie appellant and con- 
victed her for offences punishable under 
Sections 3 (1) and 4 (1) of the Act. She 
was sentenced to suffer ligorous imprison- 
ment for one year and to pay a fine of 
Rs. 200/-, (in default to suffer further 
ligorous impiisonment for six months) 
and to suffer rigorous imprisonment for 
six months on tlie second count, the sen- 
tences of imprisonment being concurrent. 


3. The prosecution case was that on 
receiving complaints from several resi- 
dents of tlie locality a raiding party was 
organised The sendees of a decoy wit- 
ness Kishan Taumal weie requisitioned 
and he agreed to work as tlie punter. 
After ascertaining that he had no money 
he was given Rs. 8/- in all That amount 
included a cmrency note of Rs, 5/- and 
thiee cunency notes of Re. 1/- each, the 
numbeis of notes having been noted dowm 
in the first pait of the panchanama The 
punter was instmeted to hand over the 


amount for the charges that would ha 
to^ be paid for having sexual intercoui 
^ith any girl or woman in the appellan 
ouse He was, howev'er, only to enga 

^ actual a 

P Cl Witness Prem Singh Hiraji \\ 


also to accompany the raiding party. The 
raid was ultimately made according to 
the onginal plan and Kishan, the punter 
managed to engage a woman in conver- 
sation in a room m the house of the* ap- 
pellant The raiding paity found that 
she had opened the buttons of her blouse 
and she was found with her clothes in 
such a disoideied condition that it was 
apparent that she was getting ready to 
have se.xual intercourse with Kshan, but 
on seeing the police paity she got up and 
dressed herself. The seven cuuency notes 
i. e., one five rupee note and two of one 
rupee cunency notes u^eie recovered 
from the appellant which were maiked 
and wliicli had been given by Kishan 
Sub-sections (1) and (2) of Section 15 of 
the Act provide as follows: 

“(1) Notwithstanding anything contain- 
ed in any otlier law for the time being 
in force, whenever the special police offi- 
cer has reasonable grounds for believing 
that an offence punishable under this Act 
has been or is being committed in respect 
of a woman or girl living in any piemises, 
and tliat such search of the piemises with 
warrant cannot be made without undue 
delay, such officer may, after recording 
the giounds of his belief, enter and search 
such premises without a warrant. 

(2) Befoie making a seaicli under sub- 
section (l)'the special police officer shall 
call upon two or more respectable inha- 
bitants (at least one of whom shall be a 
woman) of tlie locality in which the place 
to be searched is situate, to attend and wit- 
ness tlie search, and may issue an order 
in writing to them or any of them so to 
do.” 

Wliat has been stressed greatly by learned 
counsel for the appellant is tliat the Act 
being a special Act its provisions should 
have been strictly followed. It is point- 
ed out that the pancli witness Prem Singh 
was not an inhabitant of the locality in 
which the place to be seaiched was situ- 
ate. Anotlier panch witness had also been 
taken who was a woman (Bai Shanta) to 
satisfy the requiiement of sub-section (2) 
of Section 15 but she also was not an in- 
habitant of the locality wheie the house 
of the appellant was situate. It has been 
pointed out that'h"' Public Pioseciitor, 
Andhra Pradesh v ,,Nagesliwaraiao, AIR 
1965 Andh Pia 176 t was lield by Sliar- 
fuddin Ahmed, J , ’ , ..Act being_ a 

special piece of leg! enacted with, 
a specific purpose a! diiections con- 
tained in Section lo were mandatory. 
According to the learned Judge while ffie 
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